April Carrie Charney@jaxlegalaid.org

________________________________________

From: foreclosure-defense@googlegroups.com [foreclosure-defense@googlegroups.com] on behalf of Kevin Hoyes [khoyes39@yahoo.com]

Sent: Wednesday, September 01, 2010 9:37 AM

To: foreclosure-defense@googlegroups.com

Subject: Notary records from TX

Dear all,

FYI, I attach some documents that have been sent to me by the TX department of State.

They are VERY  interesting because they are an electronic printout of BAC Home Loan Servicing document processing protocols--i.e., all of you should be requesting this in discovery where

BAC shows up in the case.

I note that BOTH the notary and the signing officer appear to work for BAC--just where they are located (there are many divisions of BAC) remains unclear.  Nevertheless, This would mean that all of the transfers at BAC appear to being done by "in house" officers (i.e., they are transferring documents via MERS signing officers or "executing officers" to themselves).  This is no surprise to most of us doing this sort of thing BUT it speaks to the issue of fraud because the whole transfer process HINGES on the power of the signing officer to transfer a mortgage to itself (or to sign affidavits on behalf of, say Deutschebank or CHL).  Note the law firms involved, Stern, Butler & Hosch, Kass Schuler, etc.

BACKGROUND:  I filed a request for notary pages to a notary in TX (Collin County) and met with no response from the notary, Kathy Repka.   She was the notary on an assignment at issue in one of my cases.  Because I got got no response, I filed a complalint with the TX DOS who demanded the records on my behalf (in TX "any person" may request these records; notaries are considered "public officers" and a notary records are considered "public records").

The TX DOS investigator was met with a motion for protective order (but that motion was directed not to their investigation but to my Florida case).  In the letter to the TX department of State that lawyer made various accusations about me--essentially that I had committed "perjury" in making the request (I had not) and other unethical condict whereby he suggested i was not allowed to demand such records from his cleint under Florida's ethical rules (be prepared for this).  He was wrong on the second count also, but I will not go into detail about this here.

The M for Protective Order was also filed in my case in Florida along with an order sent directly to the Judge for her signature.  I filed an emergency opposition Motion and made clear that it was improper to send an order on a contested matter directly to a judge for signature.  The lawyer responded with an opposition motion to my opposition motion making with various accusations about my untheical behavior (essentially for requesting records directly to his client).  He also made statements to the Court and by letter to me that no such records were being kept by BAC and sent a couple of dumps of screen pages of from BAC files which I viewed as non-responsive to the notary request.  I also took this to mean that he was throwing Ms. Repka under the bus and asked him whether he was actually representing her or BAC.  He did not respond.

The Plaintiff's lawyer also supplied documents and made statements to me to the effect that there "were no such records" because, essentially, BAC doesn't do it like that.  I took such statements as an admission that BAC is not following TX law.

Finally, I filed a 57.105 against his M for protective Order (Court has no jurisdiction to speak to violations of TX notary law or preclude the TX DOS investigating a TX notary).  It got ugly for a while.  They have no attempted to set the case for trial.

Nevertheless, it appears that the TX DOS refused to accept these statements by a Florida lawyer and demanded the records be produced and also, asked specifically whether the lawyer in my case was licensed to practice law in TX and was representing Ms. Repka (he wasn't).

Then, a new lawyer from TX showed up representing Ms. Repka and he produced the following records (as well as the attached letter) which were then forwarded to me.

I do not know whether the TX DOS consider these records properly responsive since the requirements since, under Texas’ Government Code section 406.014 Ms. Repka, as a Texas Notary Public, is required to maintain a notebook which lists the following:

a.                                           the date of each instrument notarized (NOT INCLUDED)

b.                                          the date of the notarization (NOT INCLUDED--just a range;

c.                                           the name of the signer, grantor, or maker (INCLUDED);

d.                                          the signer's, grantor's, or maker's residence or alleged residence (NOT INCLUDED);

e.                   whether the signer, grantor, or maker is personally known by the notary public, was identified by an identification card issued by a United States federal or state governmental agency or a passport issued by the United States, or was introduced to the notary public and, if introduced, the name and residence or alleged residence of the individual introducing the signer, grantor, or maker (NOT INCLUDED);

f.                   if the instrument is proved by a witness, the residence of the witness, whether the witness is personally known by the notary public or was introduced to the notary public and, if introduced, the name and residence of the individual introducing the witness (NOT INCLUDED);

g.                  the name and residence of the grantee (PERHAPS INCLUDED);

h.                  if land is conveyed or charged by the instrument, the name of the original grantee and the county where the land is located (NOT INCLUDED but it depends on what "charged by instrument" means)

i.                    a brief description of the instrument (INCLUDED).

Tex. Gov’t Code §406.014

However, I think those of you who have been doing  this for some time will see the usefulness of these records.  By spreadsheet, they essentially sets out the process whereby affidavits, assignments, POAs and the like are being transmitted by the attorney's to BAC and then back to the attorneys along with FEDEX tracking numbers.  It also indicates that this is all being done "in house"--that is the transfer from one entity to another (via assignment) takes place in BAC headquarters.  The employees of BAC appear to have been given the role of "acting notaries" and "executing officers" but actually work for BAC.

However, I think you can all see why these documents are useful to any case involving

(directly or indirectly), BAC Home Loan Servicing.  BAC appears to be in the business of creating both the "assignment in" and the "assignment out" in house.  Whether the signing officer ever knows more than they are told by the lawyers is unclear--but it tallies with the foreclosure transmittal forms that April has supplied us in the past.  That is BAC is directing all this stuff to the lawyers and then suuplying the documents that the lawyers request to support the claim.

I'll let you know if the TX department of State passes anything else on to me.

I hope these are useful to you all.

Best wishes

Kevin Hoyes

__________________________________________________________________________
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