IN THE UNITED STATES BANKRUPTCY COURT

WESTERN DISTRICT OF NORTH CAROLINA

SHELBY DIVISION

IN THE MATTER OF:






NAME:





CHAPTER 13 CASE NO.  
 




 

OUR FILE NO.


ADDRESS:


SSN:




DEBTOR.

________________________________________________

DEBTOR’S MOTION FOR EXAMINATION OF
AMC MORTGAGE SERVICERS, INC. PURSUANT TO RULE 2004

Hardworking American, Debtor, moves pursuant to Rule 2004 of the Federal Rules of Bankruptcy Procedure for entry of an order requiring AMC Mortgage Services, Inc. (“AMC”) to appear for examination, and for grounds states:
1. AMC Mortgage Services, Inc. has filed a proof of claim reflecting a mortgage on Mr. American’s home held by Ameriquest Mortgage Corp.
2. Claimant is not the owner of the claim, nor is any transfer or authorization contained in the claim. The claim contains a document authorizing Claimant to file certain documents on behalf of Ameriquest, the claim’s putative owner, which authorization does not extend to proofs of claim in bankruptcy.
3. Claimant’s proof of claim asserts claims for “escrow account,” “pre-petition attorney fees and costs,” and “other amounts,” without itemizing these amounts sufficiently to permit a determination whether they were properly assessed. The claim owner’s mortgage document does not provide for the establishment of an escrow account, and the claim owner did not give proper notice to Mr. American of any escrowed charges.
4. The proof of claim asserts a claim for late charges not accounted for and charges for property inspection and other charges not provided for in the loan documents.
5. It is necessary to conduct the examination of AMC to determine the claimant’s authority to file the proof of claim and the accounting for charges and payments claimed to be due.

WHEREFORE the Debtor respectfully prays of the Court that;
A.
A hearing be held on this matter; 

B.
This Court order the Rule 2004 Examination of AMC Mortgage ;

C.
For such other and further relief as to the Court may seem just and proper.
This the ______ day of __________, 2008.
__________________________________________

O. Max Gardner III

Law Offices of O. Max Gardner III, P.C.

Attorney for the Debtor
NC State Bar #6164

P.O. Box 1000

Shelby, NC 28151-1000

(704) 487-0616

FAX (704) 487-0619

e-mail: maxgardner@maxgardner.com


IN THE UNITED STATES BANKRUPTCY COURT


FOR THE WESTERN DISTRICT OF NORTH CAROLINA


SHELBY DIVISION

IN THE MATTER OF:






NAME:





Chapter 13 No. 






Our File No. 


ADDRESS:



SSN:



Debtors.

NOTICE OF HEARING 

PLEASE BE ADVISED that the above-named debtors have filed papers with the United States Bankruptcy Court for the Western District of North Carolina for __________.

YOUR RIGHTS MAY BE AFFECTED.  YOU SHOULD READ THESE PAPERS CAREFULLY AND DISCUSS THEM WITH YOUR ATTORNEY, IF YOU HAVE ONE IN THIS BANKRUPTCY CASE.  (IF YOU DO NOT HAVE AN ATTORNEY, YOU MAY WISH TO CONSULT ONE).
If you do not want the court to grant the relief requested by the debtors in their motion, or if you want the court to consider your views on the motion, then on or before ____________, you or your attorney must:

1.
File with the court a written request for a hearing and a written response if you desire to file one at:

United States Bankruptcy Court

Western District of North Carolina

P O Box 34189

Charlotte, NC 28234-4189

2.
If you mail your response to the court for filing, you must mail it early enough so the court will receive it on or before the date stated above.

You must also mail a copy to:

O. Max Gardner III

Attorney for the Debtors

P.O. Box 1000

Shelby, NC 28151-1000

Steven G. Tate

Chapter 13 Trustee

P.O. Box 1778

Statesville, NC 28687-1778

3.
You must also attend the hearing scheduled to be held on Friday, ____________  at 9:30 o’clock a.m. in courtroom Number 5 at the Cleveland County Courthouse, 100 Justice Place, Shelby, North Carolina.

No further notice of this hearing will be given.

This the _____ day of __________, 2008.

[image: image1.png]



_____________________________________

O. Max Gardner III

Law Offices of O. Max Gardner III, P.C.

Attorney for the debtors

State Bar No. 6164

P.O. Box 1000, Shelby, NC 28151-1000

Voice:  (704) 487-0616 / FAX:  (704) 487-0619

maxgardner@maxgardner.com
UNITED STATES BANKRUPTCY COURT

FOR THE WESTERN DISTRICT OF NORTH CAROLINA

SHELBY DIVISION
IN THE MATTER OF:






NAME:





CHAPTER 13 CASE NO.  
 




 

OUR FILE NO.


ADDRESS:


SSN:




DEBTOR.

________________________________________________

CERTIFICATE OF SERVICE

O. MAX GARDNER III, attorney for the debtor, hereby certifies to the Court as follows:

1.
I am not a party for the foregoing proceeding;

2.
I am not less than 18 years of age;

3.
I have this day served a copy of the foregoing DEBTOR’S MOTION FOR EXAMINATION OF AMC MORTGAGE SERVICES, INC. PURSUANT TO RULE 2004 AND NOTICE OF HEARING on all parties in interest via the Court’s Electronic Case Filing System where possible or placing the same in an envelope, first-class mail, postage prepaid, addressed to each person at his dwelling house or usual place of abode or to the place where he regularly conducts his business or profession as follows:

Debtor

And Via the Court’s Electronic Case Filing System to:

Attorney for AMC
Mr. John L. Bramlett, Bankruptcy Administrator

Mr. Steven G. Tate, Trustee
402 West Trade Street




P O Box 1778
Charlotte, NC  28202





Statesville, NC  28687-1778
4.
To the best of my knowledge, information and belief, the parties in interest are not infants or incompetent persons;

5.
Service as outlined herein was made within the United States of America.

This the _____ day of __________, 2008.

________________________________________

O. Max Gardner III

Law Offices of O. Max Gardner III, P.C.

Attorney for the Debtor
NC State Bar #6164

P.O. Box 1000, Shelby, NC 28151-1000

(704) 487-0616 / FAX (704) 487-0619

e-mail maxgardner@maxgardner.com
IN THE UNITED STATES BANKRUPTCY COURT

FOR THE WESTERN DISTRICT OF NORTH CAROLINA

SHELBY DIVISION

IN THE MATTER OF:






NAME:





CHAPTER 13 CASE NO.  
 





 
OUR FILE NO. 

ADDRESS:


SSN:




DEBTOR. 
________________________________________________

ORDER DIRECTING CREDITOR TO APPEAR FOR FEDERAL RULE OF BANKRUPTCY PROCEDURE 2004 EXAMINATION

THIS CAUSE coming on to be heard, and being heard, before the undersigned Judge of the United States Bankruptcy Court for the Western District of North Carolina, upon the Motion of Debtor, Hardworking American, for Federal Rule of Bankruptcy Procedure 2004 Examination of AMC Mortgage Services, Inc. 
IT IS THEREFORE ORDERED:
1.
The Motion is granted.
2.
AMC Mortgage Services Inc., by its authorized representative, unless excused by the Court or the Movant, shall appear at the offices of O. Max Gardner III, 403 South Washington Street, Shelby, North Carolina, at 9:00 A.M. on _______________, or at such other time and place as may be agreed to by AMC Mortgage Services, Inc. and the Debtor, to be examined regarding those matters set forth in Rule 2004(b), Federal Rules of Bankruptcy Procedure.
This Order has been signed 


United States Bankruptcy Court

electronically.  The judge’s

signature and court’s seal

appear at the top of the Order
UNITED STATES BANKRUPTCY COURT

FOR THE WESTERN DISTRICT OF NORTH CAROLINA

SHELBY DIVISION
IN THE MATTER OF:






NAME:





CHAPTER 13 CASE NO.  
 




 

OUR FILE NO.


ADDRESS:


SSN:




DEBTOR.

________________________________________________

CERTIFICATE OF SERVICE

O. MAX GARDNER III, attorney for the debtor, hereby certifies to the Court as follows:

1.
I am not a party for the foregoing proceeding;

2.
I am not less than 18 years of age;

3.
I have this day served a copy of the foregoing ORDER FOR EXAMINATION OF AMC MORTGAGE SERVICES, INC. PURSUANT TO RULE on all parties in interest via the Court’s Electronic Case Filing System where possible or placing the same in an envelope, first-class mail, postage prepaid, addressed to each person at his dwelling house or usual place of abode or to the place where he regularly conducts his business or profession as follows:

Debtor

And Via the Court’s Electronic Case Filing System to:

Attorney for AMC
Mr. John L. Bramlett, Bankruptcy Administrator

Mr. Steven G. Tate, Trustee
402 West Trade Street




P O Box 1778
Charlotte, NC  28202





Statesville, NC  28687-1778
4.
To the best of my knowledge, information and belief, the parties in interest are not infants or incompetent persons;

5.
Service as outlined herein was made within the United States of America.

This the _____ day of __________, 2008.

________________________________________

O. Max Gardner III

Law Offices of O. Max Gardner III, P.C.

Attorney for the Debtor

NC State Bar #6164

P.O. Box 1000, Shelby, NC 28151-1000

(704) 487-0616 / FAX (704) 487-0619

e-mail maxgardner@maxgardner.com
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