
IN THE UNITED STATES BANKRUPTCY COURT


FOR THE WESTERN DISTRICT OF NORTH CAROLINA


SHELBY DIVISION

IN THE MATTER OF:
)


)


)
CHAPTER 7 CASE NO.


)
OUR FILE NO.


)

Debtor.
)

______________________________
)

MOTION FOR A 2004 EXAMINATION UNDER OATH

AND FOR ISSUANCE OF A SUBPOENA DUCES TECUM

IN CONNECTION THEREWITH

TO:
THE HONORABLE 



UNITED STATES BANKRUPTCY JUDGE


Debtor, by his attorney of record, O. Max Gardner III, moves the Court pursuant to Rules 2004 and 9016 of the Federal Rules of Bankruptcy Procedures for an order:
(a)
Authorizing the issuance of a subpoena duces tecum, compelling JP Morgan Chase Bank, National Association ("Chase") to produce the documents as set forth in Exhibit "A" to this Motion at the date and time set forth below; 
(b)
Compelling Chase to appear, via a duly authorized representative most familiar with the documents identified in Exhibit "A", for an examination and to answer any and all questions regarding the documents and the topics identified in Exhibit "B" attached to the Motion, as the documents relate to the administration of the Debtor's estate; and
(c)
Granting such other relief as this court deems just and proper.

Required Date & Location for Production of Documents identified in Exhibit "A":







Law Offices of O. Max Gardner III


403 South Washington Street


Shelby, North Carolina  28150


(704) 487-0616 Tel. No.


(704) 487-0619 Fax No.

Requested Date and Location for Examination: 





Law Offices of O. Max Gardner III


403 South Washington Street


Shelby, North Carolina  28150


(704) 487-0616 Tel. No.


(704) 487-0619 Fax No.
BACKGROUND


1.
The Debtor filed a petition for relief under Chapter 7 of the Bankruptcy Code on October 10, 2008. Prior to the filing of the petition, the Debtor was sole owner, of a real estate condominium unit, located at The Columns, East Marion Street, Shelby, North Carolina.

2.
The property was purchased by way of two mortgages, both of which were originated by ABC Mortgage Company. The original mortgage notes executed by the Debtor also named ABC Mortgage Company as the designated mortgagee—payee, owner and holder of the notes.

3.
The property became property of the Chapter 7 Bankruptcy estate on October 10, 2008 pursuant to §541 of the Code. The property remains property of the Chapter 7 Bankruptcy estate as of the filing of this Motion.


4.
On November 14, 2008, Chase filed a Motion for Termination of the Automatic Stay ("MFR") as to the real property. In the motion, Chase identified itself as the servicer for Deutsche Bank National Trust Company.

5.
The Debtor is informed and believes and therefore alleges that Chase is not the owner and holder of the mortgage note in this case and is not the assignee of record of the mortgage. The Debtor also alleges that Chase is not the "Real Party in Interest" in this case and has no constitutional standing to proceed with the MFR in this Court or in any Federal Court.
AUTHORITY FOR THE RELIEF REQUESTED

6.
Bankruptcy Rule 2004(a) provides that upon the motion of a party in interest, the court may order the examination of an entity regarding any matter that may affect the administration of the estate of the debtor. Courts that have analyzed Bankruptcy Rule 2004 have recognized the right of a party in interest to conduct a 2004 examination, and the permitted scope of that examination is extremely broad. See, e.g., In re Texaco, Inc., 79 B.R. 551, 553 (Bankr. S.D.N.Y. 1987) (citing In re Johns-Manville Corp., 42 B.R. 362 (S.D.N.Y.1984)).

7.
"Good cause is the standard employed to determine if cause exists to support an examination under Bankruptcy Rule 2004. To obtain authority to conduct an examination, the movant must show some reasonable basis to examine the material...[and] that the requested documents are necessary to establish the movant's claim or that denial of production would cause undue hardship or injustice."' In re Grabill Corp., 109 B.R. 329, 334 (N.D. 111.1989).


8.
"Generally, good cause is shown if the Rule 2004 examination is necessary to establish the claim of the party seeking the examination, or denial of such request would cause the examiner undue hardship or injustice." See In re Meticom, Inc., 318 B.R. 263, 268 (S.D.N.Y. 2004); see also In re Express One  Intl., 217 B.R. 215, 217 (Bankr. E.D.Tex.1998); In re Hammond, 140 B.R.197,201 (S.D. Ohio1992). "Good cause is established if the one seeking the Rule 2004 examination has shown that such an examination is reasonably necessary for the protection of its legitimate interest." Hammond, 140 B.R. at 201.

9.
Debtor has raised serious questions concerning Chase standing to bring its Motion for Termination of the Automatic Stay and requires discovery as annexed hereto.

10.
An Evidentiary Hearing has been set for June 11, 2009 and such discovery is needed to prepare for the hearing.

11.
Consequently, "cause" exists authorizing the issuance of a subpoena to compel document production under Bankruptcy Rules 2004(c) and 9016, and moreover, for the issuance of an order directing Chase to appear for an examination under Bankruptcy Rule 2004.

12.
A proposed subpoena is annexed hereto as Exhibit "C".

WHEREFORE, Debtor respectfully requests the entry of an order substantially similar to the proposed order attached as Exhibit "D".
(a)
Authorizing the issuance of a subpoena duces tecum compelling Chase to produce the documents identified in Exhibit "A" attached to this Motion;
(b)
Compelling Chase to appear, via a duly authorized representative most familiar with the documents indentified in Exhibit "A", for an examination and to answer any and all questions regarding the documents and the topics identified in Exhibit "B" attached to the Motion, as the documents relate to the administration of the Debtor's estate; and

(c)
Granting such other relief as this courts deems just and proper.
Dated this the ______ day of __________, 2009.

O. Max Gardner III

Law Offices of O. Max Gardner III, P.C.

Attorney for the Debtor
NC State Bar #6164

P.O. Box 1000, Shelby, NC 28151-1000

(704) 487-0616 / FAX (704) 487-0619e-mail maxgardner@maxgardner.com 
IN THE UNITED STATES BANKRUPTCY COURT

WESTERN DISTRICT OF NORTH CAROLINA

SHELBY DIVISION

IN THE MATTER OF:
)


)


)
CHAPTER 7 CASE NO.


)
OUR FILE NO.


)

Debtor.
)

______________________________
)

NOTICE OF MOTION FOR A 2004 EXAMINATION UNDER OATH

AND FOR ISSUANCE OF A SUBPOENA DUCES TECUM

IN CONNECTION THEREWITH


PLEASE TAKE NOTICE that the Debtor has filed a Motion with the court seeking an order (a) authorizing the issuance of a subpoena duces tecum compelling JP Morgan Chase Bank, National Association, to produce the documents identified in Exhibit "A" attached to the Motion; (b) compelling JP Morgan Chase Bank National Association, to appear via a duly authorized representative most familiar with the documents identified in Exhibit "B" attached to the Motion, as the documents relate to the administration of the Debtor's estate; and (c) granting such other relief as this court deems just and proper.  The Motion is on file with the clerk of the Bankruptcy Court.
YOUR RIGHTS MAY BE AFFECTED.  YOU SHOULD READ THESE PAPERS CAREFULLY AND DISCUSS THEM WITH YOUR ATTORNEY, IF YOU HAVE ONE IN THIS BANKRUPTCY CASE.  IF YOU DO NOT HAVE AN ATTORNEY, YOU MAY WISH TO CONSULT ONE.


TAKE FURTHER NOTICE if you do not want the court to grant the relief requested by the debtor in his motion, or if you want the court to consider your views on the motion then on or before 


, you or your attorney must do three (3) things: 
1.
File with the court a written response requesting that the Court hold a hearing and explaining your position.  File the response at:

United States Bankruptcy Court

Western District of North Carolina

P.O. Box 34189

Charlotte, NC 28234-4189

If you mail your response to the court for filing, you must mail it early enough so the court will receive it on or before the date stated above.

2.
On or before the date stated above for written responses, you must also mail or fax a copy of your written request to:

O. Max Gardner III

Attorney for the Debtor

P.O. Box 1000

Shelby, NC 28151-1000

and to:

  
Langdon M. Cooper

    

Chapter 7 Trustee

P.O. Box 488

Gastonia, NC 28053-0488

3.
Attend the hearing scheduled for Friday, ____________, at 9:30 a.m. in Courtroom Number 5 at the Cleveland County Courthouse and Law Enforcement Center, 100 Justice Place, Shelby, North Carolina.
Dated this 

 day of 



, 2009.

O. Max Gardner III

Law Offices of O. Max Gardner III, P.C.

Attorney for the Debtor

NC State Bar #6164

P.O. Box 1000, Shelby, NC 28151-1000

(704) 487-0616 / FAX (704) 487-0619e-mail maxgardner@maxgardner.com 

IN THE UNITED STATES BANKRUPTCY COURT

FOR THE WESTERN DISTRICT OF NORTH CAROLINA

SHELBY DIVISION

IN THE MATTER OF:
)


)


)
CHAPTER 7 CASE NO.


)
OUR FILE NO.


)

Debtor.
)

______________________________
)

CERTIFICATE OF SERVICE

O. MAX GARDNER III, attorney for the debtor, hereby certifies to the Court as follows:

1.
I am not a party for the foregoing proceeding;

2.
I am not less than 18 years of age;


3.
I have this day served a copy of the foregoing MOTION FOR A 2004 EXAMINATION UNDER OATH AND FOR ISSUANCE OF A SUBPOENA DUCES TECUM IN CONNECTION THEREWITHAND NOTICE OF HEARING on all parties in interest by placing the same in an envelope, first-class mail, postage prepaid, addressed to each person at his dwelling house or usual place of abode or to the place where he regularly conducts his business or profession as follows:

Debtor
Creditor
And by Electronic Notification to:

Langdon M. Cooper

Chapter 7 Trustee

P.O. Box 488

Gastonia, NC 28053-0488

John Bramlett, Bankruptcy Administrator

402 W. Trade St., Room 200




Charlotte, NC 28202-1664         


4.
To the best of my knowledge, information and belief, the parties in interest are not infants or incompetent persons;

5.
Service as outlined herein was made within the United States of America.

Dated this the ______ day of __________, 2009.

O. Max Gardner III

Law Offices of O. Max Gardner III, P.C.

Attorney for the Debtor
NC State Bar #6164

P.O. Box 1000, Shelby, NC 28151-1000

(704) 487-0616 / FAX (704) 487-0619e-mail maxgardner@maxgardner.com 

IN THE UNITED STATES BANKRUPTCY COURT

FOR THE WESTERN DISTRICT OF NORTH CAROLINA

SHELBY DIVISION

IN THE MATTER OF:
)


)


)
CHAPTER 7 CASE NO.


)
OUR FILE NO.


)

Debtor.
)

______________________________
)

EXHIBIT "A" DOCUMENT REQUEST

1.
Any and all documents, computer records, reports, or other information in the possession, custody or control of Chase regarding and/or related to Chase having standing to file Motion For Termination Of The Automatic stay in the Western District of North Carolina in the matter of Debtor, Case Number 08-14106 (REG).

2.
All contents of the Mortgage File, including all documents listed in Section 2.01 of the Pooling and Servicing Agreement dated March 1, 2006 and included in the ABC Mortgage Loan Trust 2006-2, Asset-Backed Certificates, Series 2006-2, pertaining to the Mortgage Loan or loans referred to in the Motion for Termination of The Automatic Stay.

3.
Any and all documents, computer records, reports, or other information in the possession, custody or control of Chase regarding transfers/assignments or sales of mortgage notes, mortgages or any other documentation relied upon by Chase and evidencing a complete chain of beneficiary interest / title to mortgage loans incurred by Debtor with ABC Mortgage Company, as mortgagee to any other entity, including, but not limited to Deutsche Bank National Trust Company, ABC Securities Corp. and JP Morgan Chase National Association.

4.
All documents in the custody of the Master Document Custodian for ABC  Mortgage Company Trust 2006-2, Asset Bank Certificates, Series 2006-2 for the mortgage notes in this case.

5.
All transfer and delivery receipts for the mortgage notes in this case from ABC  Mortgage Company to ABC Securities Corp. and from ABC Securities Corp. to the Trustee for ABC Mortgage Trust 2006-2 and from ABC Mortgage Trust 2006-2 to the Master Document Custodian.

6.
All of the mortgage sales agreements with all exhibits between ABC Mortgage Company to ABC Securities Corp. and from ABC Securities to the Trustee for ABC Mortgage Loan Trust 2006-2 and from ABC Mortgage Trust Loan 2006-2 to the Master Document Custodian.

7.
All proof of payments and receipts for payments from ABC Mortgage Company, ABC Securities Corp. and ABC Mortgage Trust 2006-2 for the purchase and sale of the mortgage notes in this case.

8.
The Pooling and Servicing Agreement for ABC Mortgage Loan Trust 2006-2.

9.
The Master Document Custodial Agreement for ABC Mortgage Trust 2006-2.

10.
The Master Document Custodial Handbook for ABC Mortgage Trust 2006-2.

11.
The initial securities rating reports prepared by Fitch, Standard & Poor's or Moody's for the bonds issued by ABC Mortgage Trust 2006-2.
12.
All delivery and transfer receipts for the mortgage notes in this case from the Master Document Custodian for ABC Mortgage Trust 2006-2 to the current servicer.
13.
Any servicing or subservicing agreements between the Master Servicer or ABC Mortgage Trust 2006-2 and the current servicer.
14.
A copy of the original note with all endorsements and allonges, if any.
15.
A copy of the original mortgage and all assignments, if any.
16.
All collection notes, emails, and any other form or recording of all communications between the current servicer and any third-party provider of mortgage related services with respect to the mortgage notes in this case.

17.
Any standard forms used by the current servicer for the mortgage notes in this case that relate to lost notes, lost assignments, or other similar documents.
IN THE UNITED STATES BANKRUPTCY COURT

FOR THE WESTERN DISTRICT OF NORTH CAROLINA

SHELBY DIVISION

IN THE MATTER OF:
)


)


)
CHAPTER 7 CASE NO.


)
OUR FILE NO.


)

Debtor.
)

______________________________
)

EXHIBIT "B" OF SUBPOENA DUCES TECUM

TOPICS FOR EXAMINATION OF

JP MORGAN CHASE BANK, NATIONAL ASSOCIATION
1.
Information regarding all documents requested in Exhibit "A" appended to the subpoena.
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