Attorneys Who Mishandle Their Clients' Proofs of Claim Leave Themselves Open to Significant Blame
BY HON. JEFF BOHM, BRENDETTA ANTHONY SCOTT, AND SUHANI DESAI
Creditors' attorneys, faced with a multitude of proof of claim (POC) filings, sometimes dispense with the requirements of properly filing a POC. As a matter of routine, attorneys often sign their clients' POCs and submit them to the bankruptcy court without attaching supporting documentation. In light of the recent credit crisis and increase in bankruptcy filings na​tionwide, this article aims to equip attorneys with information that will assist them in filing POCs and help them avoid the pitfalls associated with deficient POCs. This article focuses on recent rulings that are leading the charge against lax practices by attorneys who sign a POC without adequately investigating its validity or attaching documents in support of the claim.
Adopting an assembly-line approach to signing and filing POCs without due regard to the provisions of the Federal Rules of Bankruptcy Procedure may subject attorneys to dire quality control measures taken by courts. The inefficient process may strip the claim of prima facie validity1 at best or subject the claim to disallowance at worst.2 A lack of attention to detail may also result in sanctions against the offending attorney.
Proceed with Caution with Signatures
An attorney may sign a POC on behalf of a client without attaching evidence of authority to act for the client.3 Pursuant to Rule 3001(b) of the Federal Rules of Bankruptcy Procedure, an attorney is entitled to sign a POC on behalf of a client, but by doing so, the attorney may put himself or herself in harm's way. The attorney must be prepared to prove the claim by a
preponderance of evidence.4 Advocacy of a document that is 

not sufficiently investigated may violate Rule 9011. Therefore, attorneys must fully understand the consequences of signing a POC on behalf of a client.
By signing a POC, attorneys hold themselves accountable for the following:5
· Investigation of the claim: The attorney's signature on the POC indicates that the attorney has conducted a thorough investigation of the facts underlying the claim.
· Compliance with the law: The signature attests that the claim is warranted by existing law, has eviden​tiary support, and is not being presented for improper purposes.
· Validity of the claim: The signature indicates that the signing attorney attests to the validity and accuracy of the claim.
· Burden of proof: The burden is on the filing party, namely the signing attorney, to submit evidentiary support for all the allegations and factual conten​tions in a POC.6
Given the consequences of signing a POC on a client's behalf, the best practice is to advise the client, who has firsthand knowledge of the claim, to sign the POC. The attorney should also advise the client to conduct a thorough review of the claim. In addition, the attorney should apprise the client of the consequences of filing an invalid or an inaccurate POC.
Don't File Without Supporting Documentation Rule 3001 specifies that supporting materials substan‑
tiating a claim should be filed with a POC, and a POC filed in accordance with this rule's provisions "shall con​stitute prima facie evidence of the validity and amount of the claim.”7  Creditors who fail to attach supporting
documents to their POCs risk having their claim disal​lowed for evidentiary reasons.8
Although it is true that a POC may not be disal​lowed for a failure to provide supporting documenta​tion, the lack of evidence to substantiate the claim may deprive it of prima facie validity.9 The prima facie validity afforded to the POC is based on the presumption that the POC complies with the promul​gated rules and forms. If compliance with the rules is questionable, the courts strip the POC of prima facie
validity and shift the burden of proof to the filing party to prove the claim by a preponderance of evidence.10
In a legal system based on evidence, the initial burden of proving and providing documents supporting a claim is on the party filing a POC. The rules promul​gated by the Supreme Court under congressional au​thority require that documents be attached to a POC, or that an explanation be provided for the absence of documents. Among the supporting documents that may be attached are the contract, assignments, pay history, and invoices for incurred expenses or fees. However, recent rulings highlight the lax treatment POCs receive from attorneys who wait until objections have been lodged by the debtor before they consider amending the POC to attach supporting documents.
One co-author of this article, a bankruptcy judge for the Southern District of Texas, has issued a notice and order that for every chapter 7 and chapter 13 case assigned to his court, Federal Rule of Bankruptcy Procedure 15 automatically applies once an objection to a POC is filed.11 The claimant will not be permitted to amend the claim after the objection is filed unless the claimant first obtains leave of court or, alterna​tively, obtains the objecting party's written consent. Sanctions may be imposed against any claimant who amends the POC after an objection is filed without first obtaining leave of court or the objecting party's written consent. Imposing automatic application of Rule 15 gives greater incentive to creditors and their counsel to file the initial POC with all the appropriate documentation attached thereto. Such circumstances reduce the number of objections lodged by debtors, who most certainly do not need to incur any more fees than they already have.
A POC unsupported by documentation not only is subject to disallowance but also may result in sanc​tions against the attorney who ignored due diligence
procedures to verify the claim. "Advocacy of a document that counsel has not sufficiently investigated can be a Rule 9011 violation.”12
The Consequences for Attorneys
Attorneys who attest to the validity of a POC by signing and filing it without supporting documents subject themselves to the following risks and impediments:
· Doubts about credibility: Signing a POC without client approval or without attaching supporting documents calls into question the credibility of the attorney who is unable to satisfy his or her burden of proof with evidentiary support.
· Hearsay objections: Any testimony proffered by the attorney based upon out-of-court statements of the client may draw hearsay objections.
· Objections regarding lack of foundation: Any testi​mony regarding the validity of the POC may draw objections for lack of foundation.
· Motions to disqualify: By signing a POC and thereby attesting to its validity, an attorney may risk a motion to disqualify for becoming a fact witness.
· Loss of presumption of prima facie validity: If a party in interest contests the claim, the POC loses its prima facie validity. The signing attorney then bears the burden of proof by a preponderance of the evidence to bring forth documentation in support of, the contested POC.
Assignments Gone Awry
A frequent scenario encountered by the courts adjudicating disputes over POCs is the assignment of secured or unsecured debt from the original creditor to assignee creditors. Too often, the supporting documentation submitted to the courts fails to substantiate the assignment of the debt to the assignee creditors. Recent rulings indicate that creditors holding a transferred claim will not be relieved of their evidentiary bur​den to produce a proof of assignment.13 Attorneys represent​ing assignee creditors should secure proof of assignment and attach such documentation to the POC before filing it.
Sanctions and Penalties
Section 157 of title 18 of the United States Code makes a false or fraudulent representation or claim in relation to a bankruptcy case a federal crime.14 Section 152 of title 18
provides for the imposition of a fine, a prison sentence not to exceed five years, or both, on any person who commits such conduct—such as filing a false or fraudulent POC. In addition, Rule 9011(c) permits a court to sanction attorneys
who make false representations on a POC. Section 105 of the Bankruptcy Code also gives the courts the power to issue or​ders to prevent abuse of the bankruptcy process.15 Additional sanctions and penalties may exist under individual state laws.
	A BEST-PRACTICES APPROACH TO FILING POCs
When signing or filing a POC, attorneys can avoid run​ning afoul of the Bankruptcy Code and the Bankruptcy Rules by taking the following steps:
· Always conduct due diligence of the documents presented in support of a POC.
· Always attach an itemized breakdown of the claim and supporting documents.
· Always inform the client in writing of the requirement of verification and authenticity of the documents supporting the POC.
· Always have the client sign the POC.
· Always adhere to POC deadlines stringently.
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FORM LETTER


This form letter is suggested as a template that attorneys could adopt as standard practice.


Name of Creditor/Client:


Address of Creditor/Client:


Re: In re [Name of Debtor]; Case Number [Insert]; 


Account Number [Insert].





Dear [Ms./Mr. Client]:





Pursuant to your request, I have completed the proof of claim that is to be filed on your behalf in the above-referenced bank�ruptcy case, based upon my knowledge of the file. I enclose this proof of claim for your review and signature. If it is incor�rect on any point, you should tell me so that we can address the issue before filing the claim.


As you can see by reviewing the very bottom of the docu�ment, the penalty for submitting a fraudulent claim is a fine of up to $500,000.00 or imprisonment for up to five years. Because you are signing this proof of claim, please review it carefully to ensure that it is accurate in every respect. It is my recommendation that you, not I, should sign this proof of claim because if the debtor, or any other creditor or party in interest, ever files an objection to your claim, you will want me to represent you at the hearing on this objection. If I sign the proof of claim, the court could require me to testify as a fact witness at this hearing, and when that happens, court rules prevent attorneys from continuing to represent their client in the case. You would then have to engage a different attorney, which would impose additional expenses on you. Because I have no doubt that you want to avoid incurring such an additional expense, it is my strong recommendation that you sign the proof of claim, but only after you have reviewed it and have assured yourself that it is accurate.


Please also be aware that all documents on which the claim is based must be attached to the proof of claim when it is filed with the bankruptcy court (as required by Paragraph 7 of the Official Proof of Claim Form). If you cannot find such docu�ments, you must attach a written statement explaining why the documents are not attached. When you send the signed and dated proof of claim back to me to file with the court, please make sure that you have attached all the documents supporting this claim. It is important that the original proof of claim be accurate and complete. In this manner, we will minimize the risk that the debtor will file an objection to the claim and force us to prepare for and attend a hearing, or hearings, on the objection.


The deadline for filing the proof of claim with the court is [Insert Date]. If the signed form and supporting documents are not filed by this date, the court may deny you any distributions in the bankruptcy.


Please do not hesitate to call or email me if you have any questions.





Thank you.
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