IN THE UNITED STATES BANKRUPTCY COURT

WESTERN DISTRICT OF NORTH CAROLINA

SHELBY DIVISION

IN THE MATTER OF:


)







)







)
CHAPTER 13 CASE NO.







)
OUR FILE NO.







)

Debtor.


)

______________________________
)


OBJECTION TO CLAIM

(re Lost Note Affidavit)
NOW COMES the Debtor pursuant to 11 U.S.C. Section 502 and Bankruptcy Rule 3007(a) and respectfully objects to the proof of claim filed by WELLS FARGO BANK, NA (“Wells Fargo) and dated January 29, 2009, for the following reasons:

1. On or about December 26, 2008, Wells Fargo sent a Monthly Mortgage Statement (A copy of which is attached hereto and incorporated by reference as Exhibit A) to the Debtor showing a balance of $92,032.61 payable at an interest rate of 6.875%.

2. Based on this Monthly Mortgage Statement, the principal balance as of January 26, 2009 should have been $92,597.40, consisting of:

2. One month of accrued interest at 6.875% in the amount of $527.27; and 

2. A late fee of 4%, the maximum allowed by both the Deed of Trust and North Carolina law, of $37.52.

3. On or about January 29, 2009, Wells Fargo, by and through its attorney, filed a sworn Proof of Claim asserting an outstanding principal balance of $94,199.63, with no accounting or any other explanation for the $1,602.23 in additional amounts assessed. (A copy of which is attached hereto and incorporated by reference as Exhibit B.)

4. The principal balance asserted in the Proof of Claim, in fact, may include at least one late fee for this period and other collateral charges and expenses.
5. Additionally, the Proof of Claim includes a document that is designated as a “Lost Instrument Affidavit,” and was allegedly signed by Teressa J. Williams, who identifies herself as an employee of Wells Fargo.
6. The purported “Lost Note” Affidavit states that Ms. Williams:  “Has caused to be made a diligent search of the records of Wells Fargo  in an attempt to locate the original Promissory Note as described herein; however this document cannot be located.”

7. Contrary to the requirements of Bankruptcy Rule 3001(c), however, this Affidavit does not include a “statement of the circumstances of the loss or destruction” of the original Promissory Note.  The document is also not consistent with the mandatory provisions of Rules 1002 and 1004(1) of the Federal Rules of Evidence.  In short, the affidavit is insufficient as a matter of Federal law to establish a legal foundation for the failure of Wells Fargo to produce the original of the note.

8. Further, while the attached Monthly Mortgage Statement from Wells Fargo indicates that the interest rate for this mortgage is 6.875%, the Deed of Trust attached to the Proof of Claim contains an Adjustable Rate Rider indicating that the interest rate for this note, varying between 10.5% interest and 20.5%.

9. Based in part on the discrepancy between the Monthly Mortgage Statement and the Proof of Claim, both prepared by Wells Fargo, there is sufficient cause to rebut the presumption of adequacy of the Proof of Claim filed by Wells Fargo.
10. Because the Debtor contests the amount claimed by said creditor in its Proof of Claim filed in this case, pursuant to Rule 34 of the Federal Rules of Civil Procedure and Rule 9014 of the Federal Rules of Bankruptcy Procedure, the Debtor is, by separate document attached herewith, requesting production from said creditor of a payment history and related documents and other relevant evidence.  . 

WHEREFORE, the Debtor prays that the Court enter an Order disallowing the Proof of Claim filed by Wells Fargo.  Furthermore, the Debtor requests that, until such time as the aforementioned payment history is provided, the Court treat any hearing upon this Objection as preliminary, in accordance with the power vested in this Court pursuant to 11 U.S.C. 105(a).

Dated: _________________







Gardner & Gardner PLLC








________________________








O. Max Gardner III








State Bar No:  6164








PO Box 1000








Shelby NC 28151-1000








704.487.0616










maxgardner@maxgardner.com


CERTIFICATE OF SERVICE

O. MAX GARDNER III, attorney for the Debtor, hereby certifies to the Court as follows:

1.
I am not a party for the foregoing proceeding;

2.
I am not less than 18 years of age;

3.
I have this day served a copy of the foregoing OBJECTION TO CLAIM on all parties in interest by placing the same in an envelope, first-class mail, postage prepaid, (or by certified mail, return receipt, postage prepaid, as indicated below), addressed to each person at his dwelling house or usual place of abode or to the place where he regularly conducts his business or profession as follows:

Debtor

Creditor 

And via the Court’s Electronic Case Filing System to:

Attorney for Creditor

Steven G. Tate, Trustee

P.O. Box 1778

Statesville, NC 28687-1778

John Bramlett

Bankruptcy Administrator

402 W. Trade St., Room 200

Charlotte, NC 28202-1664

4.
To the best of my knowledge, information and belief, the parties in interest are not infants or incompetent persons;

5.
Service as outlined herein was made within the United States of America.

Dated this the _____ day of March, 2009.

Gardner & Gardner PLLC
Attorney for the Debtor

NC State Bar #6164

P.O. Box 1000

Shelby, NC 28151-1000

(704) 487-0616

FAX (704) 487-0619

e-mail: maxgardner@maxgardner.com
© 2009 Max Gardner’s Bankruptcy Boot Camp

