IN THE UNITED STATES BANKRUPTCY COURT
FOR THE EASTERN DISTRICT OF VIRGINIA
Alexandria Division
In re.
)
)
MARK C. JOHNSON
)
CASE NO. 10-16789-RGM
)
Debtor
)
CHAPTER 13
MARK C. JOHNSON
Movant
V.
US BANK, N.A., AS SUCCESSOR TO WACHOVIA BANK, N.A., AS TRUSTEE FOR THE CERTIFICATE HOLDERS OF BANK OF AMERICA MORTGAGE SECURITIES, INC., MORTGAGE
PASS-THROUGH CERTIFICATES, SERIES 2004-F
Respondent
OBJECTION TO PROOF OF CLAIM #10-1 FILED BY
US BANK, N.A., AS SUCCESSOR TO WACHOVIA BANK, N.A., AS TRUSTEE FOR THE
CERTIFICATE HOLDERS OF BANK OF AMERICA MORTGAGE SECURITIES, INC., MORTGAGE
PASS-THROUGH CERTIFICATES, SERIES 2004-F
COME NOWS the above-named debtor, by and through his attorney of record, Jeremy C. Huang, pursuant to Rule 3007 of the Rules of Bankruptcy Procedure and files this objection to the claim filed by the referenced creditor and in support hereof would show the following:
1. This case was commenced by the filing of a petition with the Clerk of this court on August 12, 2010.
2. On or about December 3, 2010, BAC Home Loan Servicing, LP ("BAC") as the alleged servicer for US BANK, N.A., AS SUCCESSOR TO WACHOVIA BANK, N.A., AS TRUSTEE FOR THE CERTIFICATE HOLDERS OF BANK OF AMERICA MORTGAGE SECURITIES, INC., MORTGAGE PASS-THROUGH CERTIFICATES, SERIES 2004-F ("Creditor" or "Trust") filed a purported proof of claim in the secured amount of $366,544.56 with a secured status including an arrearage of $59,982.40.
3. The Creditor's claim is based upon a writing. The claim form and attached documents do not satisfy the mandatory requirements of FRBP 3001(c). The Proof of Claim was not executed and filed in accordance with Rule 3001(c). Creditor's claim lacks prima facie validity.
4. The claim does not satisfy the requirements to prove the contents of a writing as set forth in 11 U.S.C. § 502(b)(1).
BACKGROUND 
5. The Trust is a Real Estate Mortgage Investment Conduit ("REMICs") whose creation is governed by the Internal Revenue Code1, a document called the Pooling and Servicing Agreement ("PSA"), and New York Trust Law. US Bank, N.A. ("USB") is the current Trustee for the Trust.
6. Debtor alleges that on or about December 14, 2004, Wachovia Bank, N.A., then the Trustee for the Trust, caused to be filed in Form 8-K with the SEC the PSA for BANK OF AMERICA MORTGAGE SECURITIES, INC., MORTGAGE PASS-THROUGH CERTIFICATES, SERIES 2004-F. The document is filed at the following SEC Internet address: http://www.sec.gov/Archives/edgar/data/1295535/000091412104002587/ba789672v2-ex4.txt 
7. The Debtor alleges that one purpose of the PSA is to document that in the regular course of business the Creditor originates and acquires mortgage loans and desire by the PSA to confirm the terms and conditions under which the Trust will "acquire the mortgage loans" so originated.
8. Section 11.04 of the PSA states that governing law for this particular Trust are the laws of the State of New York "and the obligations, rights and remedies of the parties hereunder shall be determined in accordance with such laws".
9. The Debtor alleges that the mortgage loans that were supposed to be transferred to the Trust pursuant to the PSA were identified on Exhibit D, attached to the PSA.
10. The Debtor alleges that his mortgage loan was one of those identified in said Exhibit D.
I. The Convoluted World of REMIC and Mortgage Backed Securities
11. A REMIC is a tax exempt entity and therefore the Tax Code imposes strict requirements and limitations involved with its creation and operation.2
12. The Internal Revenue Code requires that a REMIC adopt reasonable methods to prevent disqualified organizations from holding its residual interests. As such, a REMIC must contain assets that are bankruptcy-remote.3
1 A REMIC is a real estate mortgage investment conduit, as defined under I.R.C. §§ 860A-860G
2 For an overview of REMICs, see Federal National Mortgage Association, Basics of REMICs (June 16, 2009) (online at www.fanniemae.com/mbs/mbsbasics/remic/index.jhtml). See also Internal Revenue Service, Final Regulations Relating to Real Estate Mortgage Investment Conduits, 26 CFR § 1 (Aug. 17, 1995) (online at www.irs.gov/pub/irs-regs/td8614.txt).
13. During the recent credit boom, the financial industry commonly bundled the rights to thousands of individual loans into a mortgage-backed security (MBS). These loans were then securitized into a Trust which qualified for REMIC status.
14. In order to assure that the assets were bankruptcy remove, they were required to be sold and transferred multiple times before the Trust acquired them
15. The ordinary securitization process begins with the initial loan from the originating lender to the debtor. Here that is Bank of America, N.A., the "Originator". Then the loan is sold to the Sponsor, an entity that was not named in the documents filed with the SEC. The loan is then sold again from the Sponsor to the Depositor, here Banc of America Mortgage Securities, Inc. Finally, the loan is sold from the Depositor to the Trust. The Trust then sold interests in the income from those mortgages to investors in the form of shares. The diagram below presents a graphical depiction of the securitization process.4
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3 Peaslee, James M. & David Z. Nirenberg. Federal Income Taxation of Securitization Transactions. Frank J. Fabozzi Associates (2001, with annual supplements, www.securitizationtax.com): 330.
4 Diagram taken from Problems in Mortgage Servicing from Modification to Foreclosure, Written Testimony of Adam J. Levitin Associate Professor of Law, Georgetown University Law Center before the Senate Committee on Banking, Housing, and Urban Affairs November 16, 2010
16.
If the transfer were directly from the originator or sponsor to the trust, the loans could possibly be
claimed as part of the originator's or sponsor's bankruptcy estate and therefore a violation of the REMIC requirements of the Tax Code.5
H. The PSA is a Variation by Agreement of the Uniform Commercial Code
17. Normally enforceability of negotiable instruments such as Mortgage Notes is governed by the Uniform Commercial Code ("UCC").
18. Because the REMIC status and avoidance of double taxation (trust level and investor level) is so critical to the economics of securitization deals, the PSAs that govern the securitization trusts are replete with instructions to servicers and trustees to protect the REMIC status, including provisions requiring that the transfers of the mortgage loans occur within a limited time after the trust's creation (aka the Closing Date).6
19. The Debtor therefore alleges that the PSA is a "variation by agreement" under New York's version of the UCC § 1-102.7 Consequently, the Trust has opted out of the waivable portions of UCC and therefore Trust can ONLY become a holder or owner of the Note through the negotiation and delivery requirements of the PSA.
20. Section 2.01 of the PSA, which dictates conveyance of the loan to the Trust, requires that "the Depositor has delivered or caused to be delivered to the Trustee or the Custodian on behalf of the Trustee, for the benefit of the Certificateholders, the following documents or instruments with respect to each Mortgage Loan so assigned:
(i) the original Mortgage Note, endorsed by manual or facsimile signature in the following form: "Pay to the order of Wachovia Bank, National Association, as trustee for the holders of the Banc of America Mortgage Securities, Inc. Mortgage Pass-Through Certificates, Series 2004-F, without recourse," with all necessary intervening endorsements showing a complete chain of endorsement from the originator to the Trustee...
5 REMICs are supposed to be passive entities. Accordingly, with few exceptions, a REMIC may not receive new assets after 90 days have passed since its creation, or there will be adverse tax consequences. Thus, if a transfer of a loan was not done correctly in the first place, proper transfer now could endanger the REMIC status. For an overview of residential mortgage-backed securities in general, see American Securitization Forum, ASF Securitization Institute: Residential Mortgage-Backed Securities (2006) (online at www.americansecuritization.com/uploadedFiles/RMBS%200utline.pdf).
6 See, e.g., Agreement Among Deutsche Alt-A Securities, Inc., Depositor, Wells Fargo Bank, National Association, Master Servicer and Securities Administrator, and HSBC Bank USA, National Association, Trustee, Pooling and Servicing Agreement (Sept. 1, 2006) (online at www.secinfo.com/d13f21.v1B7.d.htm#1stPage)
~ Section 1--102. Purposes; Rules of Construction; Variation by Agreement:
(3) The effect of provisions of this Act may be varied by agreement, except as otherwise provided in this Act and except that the obligations of good faith, diligence, reasonableness and care prescribed by this Act may not be disclaimed by agreement but the parties may by agreement determine the standards by which the performance of such obligations is to be measured if such standards are not manifestly unreasonable.
(4) The presence in certain provisions of this Act of the words "unless otherwise agreed" or words of similar import does not imply that the effect of other provisions may not be varied by agreement under subsection (3).
21. A complete chain of indorsements, rather than a single indorsement in blank with the notes transferred thereafter as bearer paper, is important for establishing the "bankruptcy remoteness" of the trust assets, as required by the REMIC portions of the Tax Code.
22. Without a complete chain of indorsements, it is difficult, if not impossible, to establish that the loans were in fact transferred from originator to sponsor to depositor to trust, rather than directly from originator or sponsor to the trust.
23. The questions about what the transfers required, therefore, involve both the question as to whether the required transfers actually happened, as well as whether, if they happened, they were legally sufficient.
24. The Closing Date for the Trust was stated as June 28, 2004, and all Notes were to be properly indorsed, showing the complete chain of indorsements, and delivered to the Trustee or Trust by that date. If the Trust were to accept loans after this date, it would stand to forfeit the tax benefits that served as the underlying purpose for its creation.8
III. New York Trust Law Requires Adherence to the PSA
25. Section 11.04 of the PSA states that governing law for this particular Trust are the laws of the State of New York "and the obligations, rights and remedies of the parties hereunder shall be determined in accordance with such laws".
26. New York Trust Law provides in part as follows: "A lifetime trust shall be valid as to any assets therein, to the extent the assets have been transferred to the trust. "9
27. If the Plaintiff fails to acquire an asset in compliance with New York law then the asset is not part of the Trust. Under New York law one of the four essential elements of a valid trust of personal property is "the actual delivery of the fund or other property".1 011
28. New York Trust Law also states that every sale, conveyance, or other act of the trustee in contravention of the trust is void. 12
8 FBR Capital Markets, Conference Call: Foreclosure Mania: Big Deal or Not? (Oct. 15, 2010)
9 N.Y. Estates, Powers, and Trusts Law (EPTL) § 7-1.18 (McKinney's 2006)
10 Until the delivery to the trustee is performed by the settlor, or until the securities are definitely ascertained by the declaration of the settlor, when he himself is the trustee, no rights of the beneficiary in a trust created without
consideration arise (cf. Riegel v Central Hanover Bank & Trust Co., 266 App Div 586; Matter of Gurlitz [Lynde], 105 Misc 30, affd 190 App Div 907, supra; Marx v Marx, 5 Misc 2d 42) as cited in Sussman v. Sussman, 61 A.D.2d 838 (N.Y. App. Div. 2d Dep't 1978)
11 "In New York it is not enough to have an intention to deliver the property to the trust, the property must actually be delivered. So, what defines acceptable delivery? The answer appears to lie with the governing instrument," the Pooling and Servicing Agreement (PSA). Thus, in order to have proper delivery the parties to the PSA must do that which the PSA demands to achieve delivery." Congressional Oversight Panel November Report: Examining the Consequences ofMortgage Irregularities for Financial Stability and Foreclosure Mitigation, footnote 83 at 28.
29. The PSA is the contract that gives the trustee and the servicer any identity or capacity. The trust is only a real party in interest pursuant to and in accordance with the PSA. Without the PSA, the trustee and the servicer are without identity or legal capacity.
30. Therefore, any act by the Trustee that does not comply with the PSA would be void according to EPTL 7.2-4. This would include acquiring a mortgage loan that did not comply with the conveyance requirements of Section 2.01.
ARGUMENT
31. The Note that was included as a supplemental document appears to bear only an undated indorsement in blank from Bank of America, N.A., by its Vice President William L. Craig. A copy of this Note is attached as Exhibit A.
32. It should be undisputed that the Note in this case was never properly negotiated according to the requirements of the PSA.
33. Additionally, Debtor alleges that the Note was never delivered to the Trust prior to the Closing date, but instead was held by the Depositor or another upstream transferor of the assets, in violation of the PSA.
34. Since the Note was never properly indorsed according to the requirements of the PSA and most likely never delivered to the Trust before the Closing date, it is not Trust property. Therefore, the Trustee has no standing to enforce it.
35. The Trust's claim of ownership of the Note goes in direct violation of the documents and laws that provide for its existence.
36. The mortgage Note, by virtue of being indorsed in blank, provides colorable doubt that the loan was properly securitized according to the requirements of the Internal Revenue Code for a REMIC vehicle.13
37. If the Trust continues to claim that this Note is Trust property, it would be admitting that it violated these provisions. The Trust would then be found to have improperly reaped the tax-exempt benefits of its REMIC status and therefore open to sanctions.
38. The PSA was created specifically so that the Trust would accept only loans that were in conformance with REMIC requirements. Its specific conveyance requirements are undisputedly stricter than those of the UCC.14
12 N.Y. Estates, Powers, and Trusts Law § 7-2.4 (McKinney's 2006)
13 Rosner, Joshua, (October 14, 2010). Why "Blank Name" Matters and Trustee Obligations. The Big Picture. Retrieved December 29, 2010, from http://www.ritholtz.com/blog/2010/10/why-%E2%80%9Cblank-name%E2%80%9D-matters-and​trustee-obligations/ ("'In blank name' is a concern to us because of the increased risks of documentation failure that it brings. When a note is assigned "in blank name" it apparently becomes a "bearer instrument". As a result the requirements of transfer become significantly more cumbersome and at risk of failure. Because "blank name" makes this a bearer instrument, a receipt of delivery and acceptance from the originator to the sponsor, a receipt of delivery and acceptance from the sponsor to the depositor, and a receipt of delivery and acceptance from the depositor to the trustee are all required. Moreover, the custodian must have all of these documents and the original notes before the loan is considered to be owned by the trust. It is the responsibility of the trustee to make sure that all documentation has been properly delivered to the custodian and, it is our belief and understanding, that is would be the trustees that would be on the hook for failing in that capacity.")
39. Financial institutions, such as those involved with the Trust named herein, undoubtedly employed the best law firms in the nation to draft PSA's and ensure full compliance with stringent REMIC requirements. It defies any sense of logic to believe that the legal minds entrusted to craft these complex documents integrated such specific transfer requirements (as is self evident on the PSA), only to afterwards utilize a sloppy and deficient process such as an indorsement in blank.
40. Since Debtor's loan was not properly conveyed and transferred to the Trust according to the terms of the PSA, under New York Trust Law this loan does not belong to the Trust.
41. Additionally, the Trust cannot attempt to acquire the Note now without an Opinion of Counsel, as required by the PSA, and it is unlikely any reasonable New York lawyer with skill and knowledge would render an opinion of counsel that the Trust could accept a defaulted loan more than three years after it closed for purposes of fixing a problem with standing after the Trust has been caught without it.15
42. An untimely attempt to cure the problem by substituting complying property more than 90 days after formation of the REMIC, a prohibited transaction, could cause loss of REMIC status, resulting in the loss of pass-through taxation status and taxation of income to the trust and to the investor.
CONCLUSION 
43. The financial industry created these REMIC trusts to avoid double taxation and to maximize their income. In order to accomplish this they were subject to certain regulations required by the IRS, including the provision that the Trust's assets be bankruptcy-remote through multiple sales and transfers.
44. To ensure compliance with these rules and to maintain its REMIC status, the Trust's attorneys created the Pooling and Servicing Agreement which mandated specific delivery duties and deadlines that, by virtue of their complexities, required them to opt out of the Uniform Commercial Code.
45. Due to the Trust's failure to acquire Debtor's loan in accordance with the document that provides its very existence, the PSA, any claim of the Trust to Debtor's loan is void under New York Trust Law.
WHEREFORE, the debtor moves the Court for relief as follows:
1.
That the Court directs the Chapter 13 Trustee to strike Proof of Claim #10-1.
14 Adam J. Levitin Associate Professor of Law, Georgetown University Law Center, Written Testimony before the Senate Committee on Banking, Housing, and Urban Affairs, November 16, 2010. ("The rules of the game with securitization, as with real property law and secured credit are, and always have been, that dotting `i's' and crossing `t's' matter, in part to ensure the fairness of the system and avoid confusions about conflicting claims to property. Close enough doesn't do it in securitization; if you don't do it right, you cannot ensure that securitized assets are bankruptcy remote and thus you cannot get the ratings and opinion letters necessary for securitization to work.")
15 PSAs generally require that the loans transferred to the trust not be in default, which would prevent the transfer of any non​performing loans to the trust now. Amended Complaint at Exhibit 5, page 13, Deutsche Bank National Trust Company v. Federal Deposit Insurance Corporation, No. 09-CV-1656 (D.D.C. Sept. 8, 2010) (hereinafter "Deutsche Bank v. Federal Deposit Insurance Corporation")
2. That the Proof of Claim be disallowed as neither the Trustee for the Trust nor the Trust provided any supporting documentation demonstrating that the Trust has;
3. That the Trust be precluded from filing any amended, modified or substituted claim in this case;
4. That the debtor has such other and further relief as the Court may deem just and proper. Dated this 29th day of December, 2010.
/s/ Jeremy C. Huang
Jeremy C. Huang, Bar No. #76861
5906 Hubbard Drive Suite 4-A
Rockville, MD 20852
TEL: 301-770-4710 / FAX: 301-770-4711
CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 29th day of December, 2010, a copy of the foregoing Objection to Claim, Notice of Objection and Opportunity of Hearing, and Proposed Order were served by first class mail, postage prepaid, hand delivery, or via electronic case filing system to the following parties:
BAC Home Loans Servicing, LP Mail Stop CA6-919-01-23
400 National Way
Simi Valley, CA 93065
U.S. Bank, N.A.
c/o CT Corporation System 4701 Cox Rd, Ste 301
Glen Allen, VA 23060-6802
Thomas P. Gorman
Chapter 13 Trustee
300 N. Washington St, Suite 400 Alexandria, VA 22314
Office of the U.S. Trustee 115 S Union St # 210
Alexandria, VA 22314-3361
And via certified mail, return receipt requested to:
Trenita Jackson Stewart
Shapiro & Burson
236 Clearfield Avenue, Suite 215 Virginia Beach, VA 23462
US Bank National Association c/o Richard K. Davis
U.S. Bancorp Center
800 Nicollet Mall
Minneapolis, MN 55402
/s/ Jeremy C. Huang
