
IN THE UNITED STATES BANKRUPTCY COURT


FOR THE WESTERN DISTRICT OF NORTH CAROLINA


CHARLOTTE DIVISION

IN THE MATTER OF:






NAME:






CHAPTER 13 NO.







OUR FILE NO.  

ADDRESS:


SSN:




DEBTOR(S).

___________________________________________________

REQUEST FOR PRODUCTION OF DOCUMENTS 

AND WRITTEN INTERROGATORIES
To:

Attorneys for CitiMortgage
The debtors named above allege and believe that the amount of delinquency claimed by CitiMortgage as set forth in the Proof of Claim and/or alleged in the motion for relief from stay is inaccurate and that certain payments may not have been properly credited or otherwise applied to the Debtors’ mortgage loan.

Pursuant to Federal Rules of Bankruptcy Procedure 9014 and Rules 33 and 34 and 26(b) F.R.Civ.P., the debtors are requesting you to respond within 15 days to the following requests by producing the documents described herein for inspection and copying by the debtors’ attorney at his law offices located at 403 South Washington Street, Shelby, NC 28150.  The debtors are also requesting you to provide written answers to the interrogatories within 15 days.
Instructions for Request for Production of Documents

And Written Interrogatories

You may produce a true, complete, and accurate photocopy in lieu of the original of any document or thing requested.  You may also produce in on a CD or a DVD any and all evidence that is stored in any type of digital form.
This is an ongoing Request for Production of all documents of things now in existence or hereafter obtained at any time prior to final entry of judgment in this case.  Federal Rule of Bankruptcy Procedure 7034 and Rule 34 F.R.Civ.P. provide, among other things, that Documents falling within this request which must be produced are those which are in possession, custody, or control of you, your attorneys, third-party vendors or your agents.  You or your agents need not presently have physical custody, as the right to ask for and receive the documents or things is sufficient for them to fall within the group of documents or things to be produced in response to this request.

You must either produce the documents as they are kept in your usual course of business, such as in their file jacket or you must compile, organize and label them to correspond to the categories in this request.  If you object to a request, you must state the reason for objection in writing.  If you object to part of a request, you must specify the part.  If you object on the ground that the information sought is beyond the scope of discovery, you must nevertheless answer the request to the extent that it is not objectionable.  If you respond to a request for discovery with a response that is complete when made, you are nevertheless under a duty to supplement the responses to include information thereafter acquired.  For instance, without limitation, you must supplement or amend your response, if you obtain information which shows your earlier response was incorrect when made, or your earlier response although correct when made is no longer true (and any failure to amend your response in light of such information is, in substance, a knowing concealment).

Definitions for Request for Production of Documents

“Document,” “writing,” and “report” mean any written or graphic matter or other means of preserving thought or expression and all tangible things in which information can be processed or transcribed including, but not limited to, correspondence, messages, telegrams, contracts, memoranda, studies, surveys, charts, drafts, books, financial statements, ledgers, transcripts, affidavits, tapes, tape recordings, video tapes or recordings, emails, voicemails, electronic or data messages, compact disks, optical disks, material read by laser scanning, computer disks, computer tapes, computer print-outs, and information stored in data processing or retrieval systems, electronic, digital or otherwise, whether originals, copies or drafts, however produced or reproduced.  The term also includes all information whether maintained in hard copy form or stored electronically either in temporary, suspense or permanent files.  The definition also includes data compilations from which information can be obtained only with the use of detection devices and similar programs.  This obviously means that the key computer and data control personnel with your company must be told in no uncertain terms to be sure that no information id destroyed or otherwise altered under any routine document retention policies during the pendency of this litigation.
“You” means you and any predecessor-in-interest to the debt now owed to you by the Debtors.

“Accounting,” except as used in “accounting for” means record.

“Record,” except as used in “for record,” “of record,” “record or legal title” and “record owner” means information that is inscribed on a tangible medium or which is stored  in an electronic or other medium and is retrievable in perceivable form.

REQUEST FOR PRODUCTION OF DOCUMENTS 
AND INTERROGATOIES

Please produce an accounting which sets forth a detailed payment history concerning the debt owed to you by the debtors, for the period from the date the loan was originated to the date of this request.  Please make sure the payment history includes all of the following information:

1.
An itemization regarding all of the following types of transactions:


a.
Each and every monetary amount by which you charged to or debited against or attached or tracked against the debtors’ account with you, whether concerning principal, interest, late  charges, appraisal fees, broker price opinions, insurance, taxes, foreclosure fees, repossession fees, attorney fees, legal costs, property inspections, property preservations, NSF check charges, escrow advances, appraisals, third-party servicing charges, statutory charges, advances or any other form of expense or charge;

b.
Each and every payment made by or on behalf of the debtors to you; 


c.
Each and every payment made by or on behalf of the Chapter 13 Trustee to you;


d.
Each and every amount, other than payments, by which you credited to the debtors’ account.

2.
For each and every such transaction identified in Request Number 1, please provide the date it was posted to or associated with the debtors’ account, the amount thereof, the type of charge or debit, the resulting balance due and owing on the account or any attached accounts, suspense accounts, or any other related account after the transaction, and any and all information sufficient to identify the purpose for each such transaction.

3.
For each and every such payment transaction, provide the date it was posted to the debtors’ account, the amount thereof, and the resulting balance due and owing on the account.

4.
For each and every such credit transaction (other than from payments), provide the date it was posted to the debtors’ account or any sub-account, suspense account or associated account, the amount thereof, and the resulting balance due and owing on the account.

5.
For each and every payment, provide:


a.
The manner of the payment, whether by personal check, money order, cashier’s check, bank check or otherwise; and

b.
Any number or other information in your control that would further identify the payment, as for instance, and without limitation to the type of payment or type of information, check numbers, money order numbers, etc.

6.
A legend and/or detailed explanation sufficient to allow for a layman’s full understanding of all the data provided including but not limited to the accounting transaction codes used with your mortgage servicing software and the appropriate English definition of each such code.
7.
A copy of the written notice, required by N.C.G.S. § 58-35-85 (10), sent by the insurer that previously provided insurance coverage to the debtors, to you, indicating that the debtors’ insurance has lapsed and/or been cancelled. 

8.
All contracts or agreements with third-party vendors providing foreclosure and/or bankruptcy processing or administrative services in effect at any time from January of 2000 to the present.
9.
All documents regarding Compensation paid to such third-party vendors in connection with the subject bankruptcy case and/or and contested case or adversary proceedings filed herein, and copies of checks, wire transfers or debit/credit memos evidencing all such payments.
10.
Copies of all contract documents and/or agreements with all attorneys involved at any time in the subject bankruptcy case.

11.
Copies of all time and billing records prepared by any attorney involved at any time in the subject bankruptcy case.

12.
Copies of all attorney performance reports for the attorneys involved in the subject bankruptcy case.

13.
Documentation of any internal benchmarks used for grading the performance of outside counsel in the processing of the subject bankruptcy case.
14.
All documents relating to your internal processes for preparing proofs of claim and Motions for Relief from Stay in the consumer bankruptcy cases.  Please state the full name and address of the party or entity that actually drafted the proof of claim and motion for relief from stay filed in this case.
15.
All Guidelines, manuals, bulletins and/or policies governing the servicing procedures for the mortgage loan involved in the subject bankruptcy case.

16.
All Guidelines, manuals, bulletins and/or policies governing the servicing procedures for defaulted loans serviced by you in effect from January of 200 to the present.
17.
Documentation of any and all guidelines you have prepared governing allowable legal fees and timelines for foreclosure and bankruptcy processing that apply to the subject mortgage loan or to any consumer bankruptcy case.

18.
Documentation of all Management Assertions, Management Representation Letters, and Independent Accountant's Reports concerning your compliance with the minimum servicing standards identified in the Mortgage Bankers Association of America's Uniform Single Attestation Program for Mortgage Bankers, plus all documents you provided to the accountants documenting these conclusions.
19.
Copies of any internal audit, review or special investigation of yours default management and escrow procedures from January of 2000 to the present.
20.
Copies of performance reviews of your escrow management department and escrow procedures from January of 2000 to the present.
21.
A current itemized payoff statement for the mortgage loan involved in this case.

22.
The operations guidelines or manuals used in your payoff department for generating the statement referred to in Request Number 21.

23.
The written protocols for the treatment of a corporate advance account, restricted corporate advance account, suspense account, or any other similar account for purposes of generating the payoff statement referred to in Request Number 21.

24.
Any documentation regarding the type of accounts used in connection with any consumer bankruptcy loan, the use of those accounts, and the implementation of any procedures regarding those accounts.

25.
All documents regarding the referral of the mortgage loan in this case to any party for the filing of a motion for relief from stay.

26.
All operational manuals available to your attorneys that allow them to access any of the account data regarding the mortgage loan in this case or in any other consumer bankruptcy case.

27.
All documents used, relied upon or available to your attorney in connection with the preparation of the motion for relief from stay in this case.

28.
All documents used, relied upon or available to the person who signed the affidavit attached to the motion for relief from stay filed in this case.  Please also state the full name of such party, the address of such party, and the full name and address of the employer of such party.
29.
The job descriptions and names of all of your employees who were involved in the servicing of the mortgage loan in this case subsequent to the filing of the bankruptcy petition.

30.
Any documents or notices received from the provider of the mortgage servicing software used in connection with your loans involved in consumer bankruptcy cases related to any problems or common errors regarding the proper application and accounting for payments received from debtors, bankruptcy trustees or other parties.

31.
Any and all electronic records in the NewImage system regarding this loan.

32.
Any and all electronic records in the NewTrack system regarding this loan.

33.
Any and all electronic records in the NewInvoice system regarding this loan.

34.
Any and all electronic mail messages regarding this mortgage loan.

35.
Please state the name of the entity that paid the law firm that filed the motion for relief from stay in this case.

36.
State the amount of any fees or charges that the law firm that filed the motion for relief from stay had to pay to any third-party for any documents in this case and identify any and all such documents.

37.
Please itemize and identify by date and amount any reimbursement payments you received from any party other than the debtors for expenses advanced in connection with this loan.  
38.
Please identify all national law firms you use in connection with consumer bankruptcy cases and identify the firm used in this case.

39.
State the amount and date of all fees paid by you to the national law firm in this case.

40.
Please produce copies of any all documents you have provided to any third-party that purports to give such party any authority to sign documents on your behalf (such as, for example, a power of attorney form).

41.
Please provide an itemized payoff statement for this mortgage pursuant to North Carolina General Statute § 45-36.7.  Pursuant to N.C.G.S. § 45-36.7(e), the payoff statement must contain the following information:

(a)
The date on which it was prepared and the payoff amount as of that date, including the amount by type of each fee, charge, or other sum included within the payoff amount;

(b)
The information reasonably necessary to calculate the payoff amount as of the requested payoff date, including the per diem interest amount; and

(c)
The payment cutoff time, if any, the address or place where payment must be made, and any limitation as to the authorized method of payment.

42.
Provide an itemized statement of the amount needed to fully reinstate this mortgage loan.

43.
Provide a detailed itemization of all fees incurred, including the date each fee was incurred, the nature of the fee, a copy of the bill or invoice for such fee, and a copy of each check or wire transfer in payment thereof.

44.
Copies of all statements or notices you have mailed to the consumers named herein pursuant to N.C.G.S. § 45-91(1)b.

45.
Copies of all statements or notices you have mailed to the consumers named herein pursuant to N.C.G.S. § 45-91(2).

46.
A full and complete explanation of any default in the mortgage payments and the date the account went into default as required by N.C.G.S. § 45-93(1)a.

47.
The current balance due on the mortgage loan pursuant to N.C.G.S. § 45-93(a)b.

48.
The current amount of any funds held in any suspense account and the source of such funds held in suspense as provided for in N.C.G.S. § 45-93(1)b.

49.
The name and address of the current holder of the mortgage note as required by N.C.G.S. § 45-91(1)c.

50.
The name and address of the current owner of the mortgage note as required by N.C.G.S. § 45-91(1)c.

51. 
The name and address of the current assignee of the mortgage note or deed of trust as required by N.C.G.S. § 45-91(a)c.

52.
The telephone number and mailing address of a representative of your business with authority to answer questions about this mortgage loan and the authority to resolve disputes.

This the _____ day of __________, 2008.

[image: image1.png]



_________________________________

O. Max Gardner III

Law Offices of O. Max Gardner III, P.C.

Attorney for the Debtor(s)

NCSB #6164

P.O. Box 1000

Shelby, NC 28151-1000

(704) 487-0616

FAX (704) 487-0619

e-mail: maxgardner@maxgardner.com


CERTIFICATE OF SERVICE
O. MAX GARDNER III, attorney for the debtor(s), hereby certifies to the Court as follows:

1.
I am not a party for the foregoing proceeding;

2.
I am not less than 18 years of age;

3.
I have this day served a copy of the foregoing REQUEST FOR PRODUCTION OF DOCUMENTS AND WRITTEN INTERROGATORIES on all parties in interest by placing the same in an envelope, first-class mail, postage prepaid, addressed to each person at his dwelling house or usual place of abode or to the place where he regularly conducts his business or profession as follows:

Debtors
And via the Court’s Electronic Case Filing System to:

Atty For Creditor
Warren L. Tadlock

Chapter 13 Trustee

P O Box 30097

Charlotte, NC 28230-0097

John Bramlett

Bankruptcy Administrator

402 W. Trade St., Room 200




Charlotte, NC 28202-1664         


4.
To the best of my knowledge, information and belief, the parties in interest are not infants or incompetent persons;

5.
Service as outlined herein was made within the United States of America.

Dated this the ______ day of __________, 2008.

________________________________________

O. Max Gardner III

Law Offices of O. Max Gardner III, P.C.

Attorney for the Debtor(s)

NCSB #6164

P.O. Box 1000

Shelby, NC 28151-1000

(704) 487-0616

FAX (704) 487-0619

e-mail: maxgardner@maxgardner.com

© 2009 Max Gardner’s Bankruptcy Boot Camp

