IN THE UNITED STATES BANKRUPTCY COURT

WESTERN DISTRICT OF NORTH CAROLINA

SHELBY DIVISION

IN THE MATTER OF:
)


)


)

CASE NO. 

JOHN C. CALVIN,
)

OUR FILE NO.


)


Debtor.
)

______________________________
)


)

EVERHOME MORTGAGE COMPANY,
)




)


Movant,
)


)

vs.
)


)

JOHN C. CALVIN
)


)


)



Debtor.



)

MOTION TO DISMISS MOTION FOR RELIEF

FROM AUTOMATIC STAY

FOR LACK OF JURISDICTION

Comes Now the Debtor, JOHN C. CALVIN , through counsel, and moves to dismiss this case for lack of jurisdiction and in support thereof alleges as follows:

1.
On or about July 30, 2003, John Calvin executed a promissory note in favor of "RBMG, Inc., a Delaware corporation" and a related deed of trust in favor of Mortgage Electronic Registration Systems, Inc., a Delaware corporation "acting solely as a nominee for Lender and Lender's successors and assigns." According to the deed of trust, "RBMG, Inc., a Delaware corporation" was the "Lender."

2.
Beginning in March 29, 1999 through May 13, 2009, a purported Delaware corporation named RBMG, Inc. was registered with the North Carolina Secretary of State as a foreign (Delaware) corporation doing business in North Carolina.

3.
Attached to the Application for Certificate of Authority filed with the North Carolina Secretary of State on March 29, 1999, is a Certificate of Existence dated 03-22-99 and duly authenticated by the Delaware Secretary of State.

4.
The Delaware Secretary of State has records of ten entities which include the

letter string RBMG as part of their name, but not of a RBMG, Inc. Copies of the web search result pages are attached hereto as Exhibit A.

5.
There is no record of any North Carolina domestic entity named RBMG, Inc.

6.
Paragraph 5 of the Motion alleges the Note and Deed of Trust and any subsequent transfers and assignments are attached to the said Motion.

7.
The Note payable to RBMG, Inc. and Deed of Trust naming Mortgage Electronic Registration Systems, Inc. as mortgagee and a purported assignment of rights in the Deed of Trust and underlying debt (but not in the note) are the only documents attached to the Motion..

8.
The purported assignment is dated January 9, 2008 and alleges an assignment by Mortgage Electronic Registration Systems, Inc. as nominee for RBMG, Inc., a Delaware Corporation, to Everhome Mortgage Company.

9.
There is no purported negotiation, deliver or acceptance of the Note and RBMG, Inc. is not a party to this contested case.

10.
The purported assignment of the Mortgage by the alleged "nominee" of RBMG, Inc. cannot be effective for the following reasons:


a.
On June30, 2009 no lawful entity styled "RBMG, Inc." existed; the purported foreign corporation doing business in North Carolina under that name apparently never having in fact been incorporated anywhere.


b.
On June 30, 2009, no lawful entity styled "RBMG, Inc." existed; even the purported Delaware corporation which had purported to be doing business in North Carolina had withdrawn its "authority" as of May 13, 2005.


c.
The actions of Mortgage Electronic Registration Systems, Inc. to convey and assign interests from a non-existent corporation as "nominee" for the non-existent corporation are a nullity.


d.
Even if Mortgage Electronic Registration Systems, Inc. had the power to convey its rights as mortgagee under the Deed of Trust it had no power to convey any rights in the underlying obligation memorialized by the Note.

11.
There is no allegation in the Motion that Everhome Mortgage Corporation is a successor or assign of the original lender, "RBMG, Inc., a Delaware Corporation."

12.
There is no allegation in the Motion that Mortgage Electronic Registration Systems, Inc. is a successor or assign to the original lender, "RBMG, Inc., a Delaware Corporation."

WHEREFORE the Movant, Everhome Mortgage Company, lacks jurisdiction to maintain a motion for relief from stay absent the establishment of proof both that RBMG, Inc. was in fact a lawful entity on July 30, 2003 and that Everhome Mortgage Company is in fact the successor in interest and proper party plaintiff in this action.
This the ______ day of __________, 2009.

__________________________________________

O. Max Gardner III

Gardner & Gardner PLLC

Attorney for the Debtor

NC State Bar #6164

P.O. Box 1000

Shelby, NC 28151-1000

(704) 487-0616

FAX (704) 487-0619

e-mail: maxgardner@maxgardner.com
CERTIFICATE OF SERVICE

O. MAX GARDNER III, attorney for the Debtor, hereby certifies to the Court as follows:

1.
I am not a party for the foregoing proceeding;

2.
I am not less than 18 years of age;

3.
I have this day served a copy of the foregoing MOTION TO DISMISS FOR LACK OF JURISDICTION on all parties in interest by placing the same in an envelope, first-class mail, postage prepaid, (or by certified mail, return receipt, postage prepaid, as indicated below), addressed to each person at his dwelling house or usual place of abode or to the place where he regularly conducts his business or profession as follows:

Debtor

And via the Court’s Electronic Case Filing System to:

Attorney for Everhome
Steven G. Tate, Trustee

P.O. Box 1778

Statesville, NC 28687-1778

John Bramlett

Bankruptcy Administrator

402 W. Trade St., Room 200

Charlotte, NC 28202-1664

4.
To the best of my knowledge, information and belief, the parties in interest are not infants or incompetent persons;

5.
Service as outlined herein was made within the United States of America.

Dated this the _____ day of 


, 2009.

O. Max Gardner III

Gardner & Gardner PLLC

Attorney for the Debtor

NC State Bar #6164

P.O. Box 1000

Shelby, NC 28151-1000

(704) 487-0616

FAX (704) 487-0619

e-mail: maxgardner@maxgardner.com
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