IN THE UNITED STATES BANKRUPTCY COURT

WESTERN DISTRICT OF NORTH CAROLINA

SHELBY DIVISION

IN THE MATTER OF:
)


)
CHAPTER 13 CASE NO.


)
OUR FILE NO:_______

)

Debtor.
)

______________________________
)


)

WELLS FARGO BANK N.A.,
)



)

Movant,
)


)

vs.
)


)


)

Debtor.
)
MOTION TO DISMISS PLAINTIFF'S MOTION FOR RELIEF FROM STAY

(Failure to Comply with HAMP/HARP)


COMES NOW the Debtor, by and through his undersigned counsel, and moves to dismiss the motion for relief from stay filed by WELLS FARGO BANK N.A. on the following grounds:

1.
On May 18, 2009 the Movant, WELLS FARGO BANK N.A., filed a Motion for Relief from Stay for the purpose of commencing foreclosure proceedings against the residential real estate of the debtor before the Clerk of Superior Court, Cleveland County, North Carolina.  The Debtor submits that such Motion should be dismissed and or enjoined for the failure of Movant to comply with the applicable pre-filing mitigation rules arising out of applicable Federal law and contractual obligations of the Movant to the Secretary of the United States Treasury.
2.
The Emergency Economic Stabilization Act of 2008 (EESA) was signed into law on October 3, 2008.
  In implementing the Act, the United States Treasury has instituted a number of programs, including the "Making Homes Affordable" Act, Capital Purchase Program, and Capital Assistance Program, among others.  See http://www.financialstability.gov/roadtostability/programs.htm.
3.
Pursuant to the plans, and the authority provided by H.R. 1424 Title I Sec. 109-110, the United States Treasury has ordered as follows:
Mortgage Foreclosure Mitigation:  All recipients of capital investments under the Financial Stability Plan will be required to commit to participate in mortgage modification program.
http://www.financialstability.gov/about/transparencyaccountability.html 

(April 16, 2009).
4.
The Movant in this case is Wells Fargo Bank N.A.  Pursuant to the United States Department of the Treasury Section 105(a) Troubled Asset Relief Program (TARP) Report to Congress for the Period April 1, 2009 to April 30, 2009
the Movant in fact is a recipient of Federal TARP funds.
5.
The Movant, Wells Fargo, is also one of fourteen Residential Mortgage Servicers committed to the Home Affordable Modification program through a formal Participation Agreement with the United States of America.
 As a recipient of TARP funds, and pursuant to the Participation Agreement, Movant is subject to the U.S. Treasury's modification program guidelines for the Making Home Affordable Program.
6.
Said guidelines, promulgated on March 4, 2009 and a copy of which is attached hereto, clearly require "[A]ny foreclosure action…be temporarily suspended during the trial period, or while borrowers are considered for alternative foreclosure prevention options.  In the event that the Home Affordable Modification or alternative foreclosure options fail, the foreclosure action may be resumed."
7.
The guidelines further require, in summary:

A)
A screening for borrowers who write to their lender for assistance even if not in default;

B)
A Net Present Value (NPV) analysis, which, if positive, requires the offering of the Making Homes Affordable (HMA) Modification;

C)
If the NPV analysis does not qualify for the MHA program, the lender must seek alternative foreclosure prevention including alternative modification programs, deed-in-lieu, and short sales; and
D)
Borrowers in litigation can qualify for a modification without waiving legal rights in such litigation.

8.
The Movant in this action in fact has received at least millions and millions of dollars in taxpayer funds and pursuant to the U.S. Treasury, their acceptance of same requires that Wells Fargo suspend all foreclosure operations against the Defendants herein until such time as the services, tests, and potential modification opportunities promulgated by the U.S. Treasury are provided to the Defendants.

9.
The Movant is also contractually bound to stay this action.  The Movant should not be permitted to foreclose in violation of the stated obligations to the U.S. Treasury.  The Debtor herein has been provided rights by the U.S. Government which this Court should honor and which apply to all proceedings under Title 11 of the United States Code.
WHEREFORE, the Debtor hereby requests this Honorable Court GRANT this motion and order as follows:
A.
That Movant’s Motion for Relief from Stay be dismissed, or in the alternative, be stayed until such time as the loss mitigation and modification opportunities have been afforded to the Defendant herein;
B.
In the event that the Movant disputes its obligation to provide such servicing, and/or disputes its involvement with the Financial Stability Plan, the Court should order that an evidentiary hearing be held on the matter and that no dispositive motions be heard until such time as a hearing can be held.
Dated this 

 day of 



, 2009.

O. Max Gardner III

Gardner & Gardner, PLLC
Attorney for the Debtor
NC State Bar #6164

P.O. Box 1000, Shelby, NC 28151-1000

(704) 487-0616 / FAX (704) 487-0619
e-mail maxgardner@maxgardner.com 

web:  http://www.maxgardnerlaw.com
� The full text may be found at http://www.govtrack.us/congress/billtext.xpd?bill=h110-1424. 


�  See http://www.financialstability.gov/docs/105CongressionalReports/105aReport_042009.pdf.


�  See Residential Mortgage Servicers listed on � HYPERLINK "http://makinghomeaffordable.gov/contact_servicer.html" \l "TB_inline?height=200&width=300&inlineId=leaveSite" \o "Hope Now Alliance Website" �Hope Now Alliance website� (CTRL + Click to follow link).
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