In THE UNITED STATES BANKRUPTCY COURT

FOR THE WESTERN DISTRICT OF NORTH CAROLINA

SHELBY DIVISION

_________________________________________________________________
IN THE MATTER OF:
John Q. Public

Mary E. Public

100 Main Street

Anywhere, NC  28999

Chapter 13 Case

Court No:  

SSN:  

File Date:  

Our File No:  

Contested Case: Chase Home Finance, LLC v Public
Court Date:  Friday, ____________ at 9:30 a.m.

Location:  Courtroom #5, Cleveland County Courthouse, Shelby

_________________________________________________________________

MOTION TO DISMISS THE MOTION FOR RELIEF

FROM AUTOMATIC STAY 

(Not the Real Party in Interest & Absence of Cause Pursuant to § 362(d)(1))

COME NOW the above-named debtors, by and through their attorney of record, and move to dismiss the motion for relief from stay filed by Chase Home Finance, LLC (“Chase”) on the following grounds:
FAILURE TO PROSECUTE IN THE NAME OF THE REAL PARTY IN INTEREST


1.
Chase filed a motion with this court for Relief from the Automatic Stay.  The motion was based on an alleged default in mortgage payments on a note secured by a first Deed of Trust on the residential real estate of the debtor(s).  Chase alleged in its motion that it was the “owner and holder” of the Deed of Trust Note.

2.
The debtor(s) allege that Chase is not the actual holder or current assignee of the Deed of Trust Note, is not the real party in interest in this matter, and has no legal standing under applicable Federal Law to bring this motion and invoke the jurisdiction of this Court.  The debtor(s) believe and therefore allege that the actual “holder” of the Deed of Trust Note is the originator of the debt obligation, a document repository company, a special purposes vehicle, a mortgage sponsoring entity, or the trustee under a mortgage-backed securitized trust that includes thousands of “notes” and similar evidence of indebtedness.

3.
The debtor(s) allege that as opposed to being the current “owner and holder” of the Deed of Trust Note, Chase is only a servicer, a sub-servicer or a default-servicer of the debt pursuant to a pooling and servicing agreement with the actual holder, who the debtor(s) allege may or may not be a mortgage-backed securitized trust.

4.
Rule 17(a) of the Federal Rules of Civil Procedure provides that every action “shall be prosecuted in the name of the real party in interest.”  Rule 17(b) of the Federal Rules of Civil Procedure provides that the party filing the action must have the “capacity to sue or be sued” (Miguel v Country Funding Corp. HI D.C. No. CV-97-01593 DAE).  In this case, the movant is not the real party in interest and therefore has no standing to bring the Motion for Relief against the debtor(s).

ABSENCE OF CAUSE OF ACTION PURSUANT TO SECTION 362(d)(1)

5.
The debtors’ mortgage loan with Chase was deemed current upon confirmation of their Chapter 13 plan.

6.
The Plan specifically provided that the debtors intended to retain their residential real estate, cure the arrears through the plan and make all future payments directly to Chase.

7.
The debtors claimed all equity in the property, if any, was exempt.

8.
Since the debtors’ payments are not considered late until after the 15th day of the month in which the payment is due, the debtors were literally only one (1) payment in arrears under the loan instruments when the motion for relief from stay was filed.

9.
The debtors allege that the movant made no effort to resolve this matter informally prior to the filing of a motion for relief from stay.

10.
The underlying loan instruments provide that the debtors must be provided with prior notice of any default and the right to cure the same before the movant is entitled to any legal fees or expenses.

11.
The movant failed to provide the debtors with any prior notice of default or right to cure.
12.
The movant has also failed to comply with the mandatory notice provisions of N.C.G.S. § 6.21.2(5).  This statute provides that a creditor has to give a debtor five days’ notice after default of the intent to assert attorney’s fees.  If the debtor then pays the defaulted amount within the five day period, attorney’s fees cannot be collected against the debtor even if the agreement between the creditor and the debtor provides for the payment of such fees.  The secured creditor in this case did not give any such notice but filed an application for legal fees before the bankruptcy court.
13.
The debtor(s) are therefore moving this Court to dismiss the motion for relief from stay with prejudice.
14.
The debtor(s) are further moving this Court for the award of reasonable legal fees and expenses of no less than $450.00 for filing an improper motion in this case and for damages payable to the debtor(s) in the sum of at least $250.00.  


WHEREFORE the debtor(s) respectfully pray of the Court as follows:

A.
That the motion for relief from the automatic stay of Chase be dismissed with prejudice;

B.
That Chase be precluded from filing any future motions for a period of 12 months;

C.
That the attorney for the debtor(s) be awarded the sum of $450.00 as reasonable legal fees and expenses and the debtors be awarded damages of $250.00 for the filing of an improper motion in this case by Chase;

D.
That this matter be set for hearing;

E.
That the debtor(s) have such other and further relief as to the Court may seem just and proper.

Dated this the __________ day of __________ 2009.

_________________________

O. Max Gardner, III

Law Offices of O. Max Gardner, III, PC

Attorney for the Debtor(s)

North Carolina State Bar No. 6164

403 South Washington Street

P O Box 1000

Shelby, NC 28151-1000

704.487.0616 (Voice)

704.487.0619 (Fax)

email:  maxgardner@maxgardner.com
In THE UNITED STATES BANKRUPTCY COURT

FOR THE WESTERN DISTRICT OF NORTH CAROLINA

SHELBY DIVISION

_________________________________________________________________

IN THE MATTER OF:
John Q. Public

Mary E. Public

100 Main Street

Anywhere, NC  28999

Chapter 13 Case

Court No:  

SSN:  

File Date:  

Our File No:  

Contested Case: Chase Home Finance, LLC v Public

Court Date:  Friday, ____________ at 9:30 a.m.

Location:  Courtroom #5, Cleveland County Courthouse, Shelby

_________________________________________________________________

NOTICE OF HEARING ON MOTON TO DISMISS

MOTION FOR RELIEF FROM STAY

PLEASE BE ADVISED that the above-named debtor(s) have filed papers with the United States Bankruptcy Court for the Western District of North Carolina for approval of a Motion to Dismiss the Motion for Relief from Stay.

YOUR RIGHTS MAY BE AFFECTED.  YOU SHOULD READ THESE PAPERS CAREFULLY AND DISCUSS THEM WITH YOUR ATTORNEY IF YOU HAVE ONE IN THIS BANKRUPTCY CASE.  IF YOU DO NOT HAVE AN ATTORNEY, YOU MAY WISH TO CONSULT ONE.

If you do not want the Court to grant the relief requested by the debtor(s) in this motion, or if you want the Court to consider your views on the motion, then on or before ___________, 2007 you or your attorney must file with the Court a written request for a hearing and a written response if you desire to file one.  If you mail your response to the Court for filing, you must mail it early enough so the Court will receive it on or before the date stated above.  The Court’s mailing address for service is:




United States Bankruptcy Court 




Western District of North Carolina




P O Box 34189




Charlotte, NC 28234-4189

You must also mail a copy to:

O. Max Gardner, III, Attorney for the Debtor(s)

Steven G. Tate, Chapter 13 Trustee

P O Box 1000






P O Box 1778

Shelby, NC 28151-1000




Statesville, NC 28687-1778

You must also attend the hearing scheduled to be held on Friday, July 27, 2007 at 9:30 am in Courtroom Number 5, Cleveland County Courthouse, 100 Justice Place, Shelby, NC.

If you or your attorney do not take these steps, the court may decide that you do not oppose the relief sought in the motion or objection and may enter an order granting that relief.

This document may contain nonpublic personal information about the consumer-debtor(s) subject to the restrictions of the Federal Gramm-Leach-Bliley Act.  Such information, if any, is only included in this document for matters and things related to the bankruptcy case of these consumer-debtor(s).  You may therefore only use this information in connection with proceedings in this bankruptcy case and for no other purpose.  You may not directly or indirectly redisclose or reuse any of the consumer-debtor(s)’ nonpublic personal information contained in this document for any other purpose.  

Dated this the __________ day of ______________ 2007.

_________________________

O. Max Gardner, III

Law Offices of O. Max Gardner, III, PC

Attorney for the Debtor(s)

North Carolina State Bar No. 6164

403 South Washington Street

P O Box 1000

Shelby, NC 28151-1000

704.487.0616 (Voice)

704.487.0619 (Fax)

email:  maxgardner@maxgardner.com
CERTIFICATE OF SERVICE

O. MAX GARDNER III, attorney of record in this case for the debtor(s), hereby certifies to the court as follows:

1.  I am not a party to this case;

2.  I am not less than 18 years of age;

3.  I have this day served a copy of the foregoing MOTION TO DISMISS MOTION FOR RELIEF FROM STAY, on the parties listed below by placing the same in an envelope, first-class mail, postage prepaid, addressed to each person or entity as indicated below:

John Q. Public

Mary E. Public

100 Main Street

Anywhere, NC  28999
And by Electronic Notification to:

Creditor atty

John Bramlett

Bankruptcy Administrator

402 W. Trade Street, Suite 200

Charlotte NC 28202-1669

Steven G. Tate

CHAPTER 13 TRUSTEE

PO Box 1778

Statesville NC 28687-1778

4.  To the best of my knowledge, information and belief, the parties in interest in this case are not infants or incompetent persons; and

5.  Service as outlined herein was made within the United States of America.

Dated this the ______ day of ____________ 2007.

________________________

O. Max Gardner III

Attorney for the Debtor(s)

NC State Bar NO:  6164

PO Box 1000

Shelby NC 28151-1000

704 487-0616

maxgardner@maxgardner.com
© 2009 Max Gardner’s Bankruptcy Boot Camp

