IN THE UNITED STATES BANKRUPTCY COURT

WESTERN DISTRICT OF NORTH CAROLINA

SHELBY DIVISION

IN THE MATTER OF:






NAME(S):






CHAPTER 13 NO. 







OUR FILE NO. 

ADDRESS:


SSN:









DEBTOR

_______________________________________

MOTION TO DISMISS THE MOTION FOR RELIEF

FROM AUTOMATIC STAY FILED BY

MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC. 

(With Brief)
COME NOW the above-named debtors, by and through their attorney of record, and move to dismiss the motion for relief from stay filed by Mortgage Electronic Registration Systems, Inc. (“MERS”) on the following grounds:

FAILURE TO PROSECUTE IN THE NAME OF THE REAL PARTY IN INTEREST

MERS has offered no evidence that they are a party in interest in this case.  They are neither the lender nor the trustee, nor do they even profess to be the holders  and/or owner of the Promissory Note.  There is no competent evidence submitted by the movant that MERS has an enforceable right arising from any default in the Promissory Note attached to their motion as Exhibit A.  In fact the declaration supporting the motion contains a blatant misstatement.  The declaration says that the Note was made in favor of MERS as a “nominee.”  The Note itself makes no such references to MERS.  MERS’ only appearance in the documents attached to their motion is that they are the beneficiary of the “security instrument.”  MERS must have actual evidence to support every element of their prima facie case.  Under North Carolina law, only the Note Holder or its legitimate transferee may foreclose.  MERS has no possession of any enforceable instrument.


A.
A Deed of Trust without a corresponding Note is not enforceable.


North Carolina law is well established that a deed of trust by itself is ineffective to allow foreclosure.  A “mortgage note is a promissory note that evidences the indebtedness secured by a mortgage” and “contains the following essential terms:  a promise to pay a fixed sum, the terms of payment, and the signature of the borrower.” Webster’s Real Estate Law in North Carolina, § 13-4.


North Carolina is a “‘common law’ or ‘title theory’ state with respect to mortgages ….and normally take the form of deeds of trust.”  “A mortgage which purports to secure payment of a debt has no validity if the debt has no existence.”  Webster’s Real Estate Law in North Carolina, § 13-1, et seq.  


Section 13-22 of Webster, supra, states that:

“The mortgagee’s interest in mortgaged land is transferable.  The mortgagee’s interest is composed of two things:  (1) the debt or obligation usually evidenced by a negotiable promissory note, and (2) the mortgagee’s interest in the real property which secures the obligation.  It is often said that the debt or obligation is the principal thing and the security for the debt is the ‘incident’ or ‘accessory’ of the obligation.  This idea is of fundamental significance in considering the law relating to the transferability of the mortgagee’s interest in the mortgage.  This concept means that the security is inseparable from the obligation and that the person who holds the note or obligation is also entitled to the mortgage. Since the mortgagee owns a duality of interests, difficulties may arise when the mortgagee purports to transfer those interests to different persons.”


Section 13-23 of Webster, supra, states that:

“Since a mortgage is a mere security for the debt, the negotiation of the debt, which is the principal, carries with it the mortgage security, which is only the accessory.  As long as the debt exists, the security will follow it.  Thus where the mortgagee negotiates a note secured by a mortgage to another, the mortgage is also automatically assigned, even though the assignee does not know that there is a mortgage when he takes the note. The assignment of the mortgage, therefore, can be without a writing, and while the legal title to the real property does not pass, the transferee can nevertheless bring a suit to have the mortgage foreclosed to satisfy the debt.”


Section 13-24 of Webster, supra, states that:

“Since the mortgage is only the incident of the mortgage debt, and since the person who holds the note or obligation is also entitled to the mortgage security, it has been held that a transfer of the mortgage without transfer of the indebtedness is a nullity, and that the transferee who takes an assignment of the mortgage without the note or obligation takes nothing.”
  


By analogy to our situation, unless there is absolute certainty that MERS is standing in the shoes of the note holder, we can have no assurance that the debtor will not be required to pay twice.  To protect against that possibility a mortgage holder must produce the promissory note.  MERS has failed to do so.  Unless MERS can produce a Note or a recorded assignment they should not be entitled to relief.


Other jurisdictions have established case law that a deed of trust without a corresponding note is not enforceable.  California law is well established that a deed of trust by itself is ineffective to allow foreclosure.  In In Re Leisure Time, 194 B.B.859 (9th Cir. BAP 1996) the court acknowledged that a "Security Instrument cannot exist, much less transfer independent from the obligation which it secures." 194 B.R. at 861, citing DiSanto & Moore Associates, 41 B.R. 935 (Bank. C.D. Cal. 1984).  


In Leisure Time, Supra, the California Supreme Court is cited as follows:  "There can be no assignment of a security interest independent of the assignment of the obligation.  Kelly v. Upshaw, 39 Cal2d 179, 192, 246 P.2d 23, 30 (1952) (a purported assignment of the debt which it secured was a legal nullity), the Court continued by quoting from In Re Belize Airways Ltd., 7 B.R. 604, 607 (Bank. S.D.Fla. 1980) as follows:  "This is not a mere technical legal requirement; to allow the assignee of a security interest to enforce a security agreement would expose the obligor to double liability since the holder in due course of the promissory note is clearly entitled to recover from the obligor…."


By analogy to our situation, unless there is absolute certainty that MERS is standing in the shoes of the note holder, we can have no assurance that the debtor will not be required to pay twice.  To protect against that possibility a mortgage holder must produce the promissory note.  MERS has failed to do so.  Unless MERS can produce a Note or a recorded assignment they should not be entitled to relief.


B.
MERS has no enforceable right under the Deed of Trust.


MERS is nowhere mentioned or even referenced in the underlying note in this case.  Clearly, if the original note was never executed, MERS would have no rights whatsoever arising solely from the deed of trust.  Accordingly, the genesis of enforceable rights can only be created by the underlying note.  Under North Carolina law, the enforceability of an instrument only arises from various attributes of possession of the underlying instrument.  Where an instrument has been transferred, enforceability is still determined based upon possession.  


Pursuant to North Carolina General Statute § 25-3-301, a "[P]erson entitled to enforce" an instrument means (i) the holder of the instrument, (ii) a nonholder in possession of the instrument who has the rights of a holder, or (iii) a person not in possession of the instrument who is entitled to enforce the instrument pursuant to G.S. 25-3-309 or G.S. 25-3-418(d). A person may be a person entitled to enforce the instrument even though the person is not the owner of the instrument or is in wrongful possession of the instrument.


Under North Carolina G.S. § 25-3-309, Enforcement of lost, destroyed, or stolen instrument, 

“(a)
A person not in possession of an instrument is entitled to enforce the instrument if (i) the person was in possession of the instrument and entitled to enforce it when loss of possession occurred, (ii) the loss of possession was not the result of a transfer by the person or a lawful seizure, and (iii) the person cannot reasonably obtain possession of the instrument because the instrument was destroyed, its whereabouts cannot be determined, or it is in the wrongful possession of an unknown person or a person that cannot be found or is not amenable to service of process.

(b) 
 A person seeking enforcement of an instrument under subsection (a) of this section must prove the terms of the instrument and the person's right to enforce the instrument. If that proof is made, G.S. 25-3-308 applies to the case as if the person seeking enforcement had produced the instrument. The court may not enter judgment in favor of the person seeking enforcement unless it finds that the person required to pay the instrument is adequately protected against loss that might occur by reason of a claim by another person to enforce the instrument. Adequate protection may be provided by any reasonable means.”


MERS is nowhere mentioned or even referenced in the underlying note in this case.  Clearly, if the original note was never executed, MERS would have no rights whatsoever arising solely from the deed of trust.  Accordingly, the genesis of enforceable rights can only be created by the underlying note. Where the instrument has been transferred, enforceability is still determined based upon possession.  As stated above, there are only three instances, all arising from possession, which allow a person to enforce an instrument. 


In the instant case, MERS has not produced any evidence of current possession of the instrument or an exception to the same under the lost note provisions of N.C.G.S. § 25-3-309.  Likewise, MERS has not submitted any evidence of possession of a transferred or assigned Note.  MERS has not submitted any evidence it either possesses the underlying note or that the note was negotiated payable to bearer or person in possession and MERS not the holder of the instrument.  Accordingly, MERS has no enforceable rights under North Carolina law.  MERS has not submitted any evidence that it possesses the underlying note as a nonholder, but with the rights of a holder.  MERS has submitted no evidence that the note was assigned to it to provide its holder rights.  Accordingly, MERS has no enforceable rights under North Carolina law.  MERS has not submitted any evidence that it was in possession of the note and entitled to enforce it when loss occurred.  MERS has not produced evidence that the loss of note was not the result of any transfer to any person or a lawful seizure.  MERS has submitted no evidence that it cannot reasonably obtain possession of the instrument because the instrument was destroyed, its whereabouts cannot be determined, or it is in the wrongful possession of an unknown person or a person that cannot be found or is not amenable to service of process.  Accordingly, MERS is not entitled to enforce the instrument claiming the lost not provisions of G.S. 25-3-309.  In sum, MERS has not met its burden of proof and has failed to set forth a prima facie case that qualifies it to enforce the note under North Carolina law.


C.
MERS has failed to provide evidence that they are entitled to the relief requested as they have no power of sale.


1.
Under North Carolina law, Power of Sale is determined by Chapter 45, Article 2A of the North Carolina General Statutes.


The designation of MERS in the deed of trust as the beneficiary acting solely in nominee capacity for the lender and its successors and assigns, has nothing to do with who may enforce the terms of the note under North Carolina law.  If MERS is not a party that can competently enforce the deed of trust, how could it obtain relief from stay?  North Carolina law defines who may pursue a foreclosure under Chapter 45.  "Holder," as defined in N.C.G.S. § 25-1-201(21), also applies to Chapter 45:



"a.
The person in possession of a negotiable instrument that is payable either to bearer or to an identified person that is the person in possession;



b.
The person in possession of a negotiable tangible document of title if the goods are deliverable either to bearer or to the order of the person in possession; or



c.
The person in control of a negotiable electronic document of title."

MERS has provided no evidence that they have either possession of the Note or any evidence of an assignment.


In its papers MERS claims that "On or about October 13, 2005 Debtors, for valuable consideration, made, executed and delivered to Mortgage Electronic Registration System Inc., Solely as Nominee for Encore Credit Corp ("Lender") a Note in the principal sum of $684,000.00."  (See Declaration in Support of Motion for Relief from Stay, Paragraph 2, page 2, lines 3-5.)  This allegation is patently untrue.  A review of the Note attached as Exhibit A to that declaration shows no mention of MERS in any capacity whatever, nor is any assignment of the Note attached as an exhibit to MERS' declaration.


The same declaration (paragraph 4) indicates that the deed of trust was executed on October 13, 2005 granting the Lender (Encore) a security interest.  There is nothing in MERS' moving papers to explain why their position as nominee for Encore entitles them to the relief requested; namely, that Movant be given leave to foreclose.

"As evidence that a plaintiff is holder of a note is an essential element of a cause of action upon such note, the defendant was entitled to demand strict proof of this element. The incorporation by reference into the complaint of a copy of the note was not in itself sufficient evidence to establish for purposes of summary judgment that the plaintiff was the holder of the note."  Liles v. Myers, 38 N.C. App. 525, 248 S.E.2d 385 (1978).

"It is the fact of possession which is significant in determining whether a person is a holder, and the absence of possession defeats that status." Connolly v. Potts, 63 N.C. App. 547, 306 S.E.2d 123 (1983).

Accordingly, MERS has no power of sale unless it strictly complies with North Carolina law.  As previously discussed, MERS has proffered no evidence whatsoever that it is entitled to enforce the note or is entitled to payment of the money pursuant to the note/instrument.  Since MERS is not entitled to payment of money as holder of the note, MERS is not vested with the power to sell.  Likewise, MERS has provided no evidence to this Court that it can exercise any power of sale since MERS has provided no evidence of a duly acknowledged and recorded assignment.  So while MERS might have once been an artificial "nominee' for the original lender and "beneficiary" of the deed of trust, MERS has failed to establish any connection with the proper party entitled to enforce the note.


2.
Other jurisdictions have followed the requirement that MERS be entitled to foreclose.


MERS is no stranger to litigation about its right to enforce similar documents.
  The following case is illustrative:  "Presumably MERS serves in a "nominee" capacity for the originating lender, but, "simply stated, MERS has no independent right to collect on any debt because MERS itself has not extended credit, and none of the mortgage debtors owe MERS any money."  Mortgage Electronic Registration Systems, Inc. v. Nebraska Dep't of Banking and Finance, 270 Neb. 529, 535, 704 NW2d 784 (2005).  The Seventh Circuit concurs, stating, "MERS is not the lender.  It is a membership organization that records, trades and forecloses loans on behalf of many lenders, acting for their accounts rather than its own….[i]t is a nominee only, holding title to the mortgage but not the note.  Each lender appears to be entitled not only to payment as the note's equitable (and legal) owner but also to control any litigation and settlement."  Mortgage Electronic Systems, Inc. v. Estrella, 390 F3d 522, 523 (7th Cir. 2004).


Similarly under North Carolina law, MERS should not be exempt from proving to the court's satisfaction that it is a party in interest.

CONCLUSION


MERS has not produced any evidence that they are a party in interest and therefore, they should not be able to obtain relief from stay.

Respectfully submitted, this the ______ day of __________, 2009.

_________________________________________

O. Max Gardner III

Gardner & Gardner, PLLC

Attorney for the Debtor

NC State Bar #6164

P.O. Box 1000

Shelby, NC 28151-1000

(704) 487-0616

FAX (704) 487-0619

e-mail: maxgardner@maxgardner.com 

CERTIFICATE OF SERVICE

O. MAX GARDNER III, attorney for the debtor, hereby certifies to the Court as follows:

1.
I am not a party for the foregoing proceeding;

2.
I am not less than 18 years of age;

3.
I have this day served a copy of the foregoing MOTION TO DISMISS THE MOTION FOR RELIEF FROM AUTOMATIC STAY FILED BY MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC. on all parties in interest via the Court’s Electronic Case Filing System where possible or placing the same in an envelope, first-class mail, postage prepaid, addressed to each person at his dwelling house or usual place of abode or to the place where he regularly conducts his business or profession as follows:

Debtor

MERS (and its attorney)

And via the Court’s Electronic Case Filing System (ECF):

Mr. Steven G. Tate

Chapter 13 Trustee

Post Office Box 1778

Statesville, NC  28678-1778

Mr. John L. Bramlett

U.S. Bankruptcy Administrator

Gateway Plaza Building, Suite 200

402 West Trade Street

Charlotte, NC  28202

4.
To the best of my knowledge, information and belief, the parties in interest are not infants or incompetent persons;

5.
Service as outlined herein was made within the United States of America.

Dated this the _____ day of __________, 2009.

________________________________________

O. Max Gardner III

Gardner & Gardner, PLLC

Attorney for the Debtor

NC State Bar #6164

P.O. Box 1000, Shelby, NC 28151-1000

(704) 487-0616 / FAX (704) 487-0619

e-mail maxgardner@maxgardner.com
� “If the assignment of the mortgage results from an assignment of the debt only, without a writing also assigning the mortgage instrument, signed, sealed and delivered, the mortgagee’s assignee can only foreclose by judicial action.  In order for the assignee of a mortgage to foreclose by exercising a power of sale in the mortgage, it must appear that there has been a valid written assignment of the mortgage by the mortgagor to the assignee.  Well v. Davis, 168 N.C. 298, 84 S.E. 395 (1915).”  


� “If the transferee of the mortgagee takes only the mortgage, without taking the note or other obligation, and the mortgagee subsequently negotiates the note to another transferee, the transferee of the mortgage only would have nothing while the transferee of the note only would have the benefit of the note and security.” (Emphasis added.)


� Counsel for the debtor wished to acknowledge Jacksonville Area Legal Aid Inc. whose Amicus Brief filed in the Eiranova – Montoya case (Case 07-06952 PB7 Bank.S.D.CA) served as a basis for portions of this brief.
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