In THE UNITED STATES BANKRUPTCY COURT

FOR THE WESTERN DISTRICT OF NORTH CAROLINA

CHARLOTTE DIVISION

IN THE MATTER OF:

John Q. Public

Mary E. Public

100 Main Street

Anywhere, NC  28999

Chapter 13 Case

Court No:  

SSN:  

File Date:  

Our File No:  

Contested Case: Mortgage Electronic Registration Systems, Inc. v Public
Court Date:  Tuesday, ___________  at 9:30 a.m.

Location: Charles R. Jonas Federal Building, Trade Street, Charlotte, NC 

MOTION TO DISMISS THE MOTION FOR RELIEF

FROM AUTOMATIC STAY FILED BY

MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC. 

COME NOW the above-named debtors, by and through their attorney of record, and move to dismiss the motion for relief from stay filed by Mortgage Electronic Registration Systems, Inc. (“MERS”) on the following grounds:


1.
MERS filed a motion with this court for Relief from the Automatic Stay.  The motion was based on an alleged default in mortgage payments on a note secured by a first Deed of Trust on the residential real estate of the debtor(s).  MERS alleged in its motion that it was the “owner and holder” of the Deed of Trust and Promissory Note.

2.
The debtor(s) allege that MERS is not the actual holder or current assignee of the Deed of Trust Note, is not the real party in interest in this matter, and has no legal standing to bring this motion.  The debtor(s) believe and therefore allege that the actual “holder” of the Deed of Trust Note is the trustee under a mortgage-backed securitized trust that includes thousands of “notes” and similar evidence of indebtedness.

3.
The debtor(s) allege that as opposed to being the current “owner and holder” of the Deed of Trust Note, MERS is only a “nominee” of the servicer, a sub-servicer or a default-servicer of the debt pursuant to a pooling and servicing agreement with the actual holder, who the debtor(s) believe is a mortgage-backed securitized trust.

4.
The Promissory Note and Deed of Trust are dated February 9, 1996 in favor of Southtrust Mortgage Corporation.

5.
A Corporate Assignment of Deed of Trust from Southtrust Mortgage Corporation is recorded in the Gaston County Register of Deeds in Book 3344 at Page 094.  This document identifies Homeside Lending, Inc. as the assignee.
6.
MERS is not licensed as a mortgage lender in North Carolina.

7.
MERS does not maintain a registered agent in North Carolina.

8.
These facts confirm that MERS is only a nominal party to this proceeding at best and as such has no legal standing to move this Court for any relief.

9.
The exhibits and the allegations contained in the Motion for Relief are inconsistent in identifying who the real party in interest is, and the result is that the exhibits and the allegations cancel each other out. Fladell v Palm Beach County Canvassing Board, 722 So.2d 1240 (Fla. 2000).

10.
A mortgage foreclosure can only be prosecuted by the entity holding the promissory note.  In re: Shelter Development Group, Inc., 50 B.R. 588 (Bankr.S.D.Fla. 1985).

11.
It is axiomatic that a suit cannot be prosecuted to foreclose a mortgage which secures the payment of a promissory note, unless the Plaintiff actually holds the original note. Downing v First National Bank of Lake City, 81 So.2d 486 (Fla.1955).

12.
Rule 17(a) of the Federal Rules of Civil Procedure provides that every action “shall be prosecuted in the name of the real party in interest.”  Rule 17(b) of the Federal Rules of Civil Procedure provides that the party filing the action must have the “capacity to sue or be sued” (Miguel v Country Funding Corp. HI D.C. No. CV-97-01593 DAE).  In this case, the movant is not the real party in interest and therefore has no standing to bring the Motion for Relief against the debtor(s).

13.
The debtor(s) are further moving this Court for the award of reasonable legal fees and expenses of no less than $450.00 for filing an improper motion in this case and for damages payable to the debtor(s) in the sum of at least $250.00.  The debtor(s) are also moving this Court to dismiss the motion for relief from stay with prejudice.


WHEREFORE the debtor(s) respectfully pray of the Court as follows:

A.
That the motion for relief from the automatic stay of MERS be dismissed with prejudice;

B.
That MERS be precluded from filing any future motions;

C.
That the attorney for the debtor(s) be awarded the sum of $450.00 as reasonable legal fees and expenses and the debtors be awarded damages of $250.00 for the filing of an improper motion in this case by MERS;

D.
That this matter be set for hearing;

E.
That the debtor(s) have such other and further relief as to the Court may seem just and proper.

Dated this the __________ day of __________ 2008.

_________________________

O. Max Gardner, III

Law Offices of O. Max Gardner, III, PC

Attorney for the Debtor(s)

North Carolina State Bar No. 6164

403 South Washington Street

P O Box 1000

Shelby, NC 28151-1000

PH 704.487.0616 (Voice)/704.487.0619 (Fax)

maxgardner@maxgardner.com
IN THE UNITED STATES BANKRUPTCY COURT

FOR THE WESTERN DISTRICT OF NORTH CAROLINA

CHARLOTTE DIVISION

IN THE MATTER OF:

John Q. Public

Mary E. Public

100 Main Street

Anywhere, NC  28999

Chapter 13 Case

Court No:  

SSN:  

File Date:  

Our File No:  

Contested Case: Mortgage Electronic Registration Systems, Inc. v Public

Court Date:  Tuesday, ____________ at 9:30 a.m.

Location: Charles R. Jonas Federal Building, Trade Street, Charlotte, NC 

NOTICE OF HEARING ON MOTON TO DISMISS

MOTION FOR RELIEF FROM STAY

PLEASE BE ADVISED that the above-named debtor(s) have filed papers with the United States Bankruptcy Court for the Western District of North Carolina for approval of a Motion to Dismiss the Motion for Relief from Stay.

YOUR RIGHTS MAY BE AFFECTED.  YOU SHOULD READ THESE PAPERS CAREFULLY AND DISCUSS THEM WITH YOUR ATTORNEY IF YOU HAVE ONE IN THIS BANKRUPTCY CASE.  IF YOU DO NOT HAVE AN ATTORNEY, YOU MAY WISH TO CONSULT ONE.

If you do not want the Court to grant the relief requested by the debtor(s) in this motion, or if you want the Court to consider your views on the motion, then on or before __________ you or your attorney must file with the Court a written request for a hearing and a written response if you desire to file one.  If you mail your response to the Court for filing, you must mail it early enough so the Court will receive it on or before the date stated above.  The Court’s mailing address for service is:




United States Bankruptcy Court 




Western District of North Carolina




P O Box 34189




Charlotte, NC 28234-4189

You must also mail a copy to:

O. Max Gardner, III, Attorney for the Debtor(s)

Warren L. Tadlock, Ch 13 Trustee

P O Box 1000






P O Box 30097
Shelby, NC 28151-1000





Charlotte, NC 28230-0097

You must also attend the hearing scheduled to be held on Tuesday, _____________, at 9:30 am in the Charles R. Jonas Federal Building, Trade Street, Charlotte, NC.
If you or your attorney do not take these steps, the court may decide that you do not oppose the relief sought in the motion or objection and may enter an order granting that relief.

Dated this the __________ day of _____________2008.

_________________________

O. Max Gardner, III

Law Offices of O. Max Gardner, III, PC

Attorney for the Debtor(s)

North Carolina State Bar No. 6164

403 South Washington Street

P O Box 1000

Shelby, NC 28151-1000

704.487.0616 (Voice)

704.487.0619 (Fax)

maxgardner@maxgardner.com
CERTIFICATE OF SERVICE

O. MAX GARDNER III, attorney of record in this case for the debtor(s), hereby certifies to the court as follows:

1.  I am not a party to this case;

2.  I am not less than 18 years of age;

3.  I have this day served a copy of the foregoing MOTION TO DISMISS MOTION FOR RELIEF FROM STAY, on the parties listed below by placing the same in an envelope, first-class mail, postage prepaid, addressed to each person or entity as indicated below:

John Q. Public

Mary E. Public

100 Main Street

Anywhere, NC 28999

And via the Court’s Electronic Case Filing System to:

Creditor atty
John Bramlett

Bankruptcy Administrator

402 W. Trade Street, Suite 200

Charlotte NC 28202-1669

Warren L. Tadlock

Chapter 13 Trustee

P O Box 30097

Charlotte, NC 28230-0097

4.  To the best of my knowledge, information and belief, the parties in interest in this case are not infants or incompetent persons; and

5.  Service as outlined herein was made within the United States of America.

Dated this the ______ day of _____________ 2008.

________________________

O. Max Gardner III

Attorney for the Debtor(s)

NC State Bar NO:  6164

PO Box 1000

Shelby NC 28151-1000

704 487-0616

maxgardner@maxgardner.com
© 2009 Max Gardner’s Bankruptcy Boot Camp

