IN THE UNITED STATES BANKRUPTCY COURT

WESTERN DISTRICT OF NORTH CAROLINA

SHELBY DIVISION

_________________________________________________________________

IN THE MATTER OF:

John Q. Public

Mary E. Public

100 Main Street

Anywhere, NC 28999

Chapter 13 Case

Court No:  

SSN:  

File Date:  

Our File No:  

Contested Case:  America’s Servicing Company;
Wells Fargo Bank, N.A., Master Document Custodian

for the Trust 



Court Date:  Friday, ___________  at 9:30 a.m.

Location:  Courtroom #5, Cleveland County Courthouse, Shelby

_________________________________________________________________

DEBTORS’ OBJECTION TO AND
MOTION TO STRIKE AFFIDAVIT
COME NOW the Debtors, pursuant to Rules 803(6) and 902(11) of the Federal Rules of Evidence and object to the Affidavit of John Cody, including every statement referring to an extrinsic document not attached and properly authenticated; every statement not shown to be made upon personal knowledge, and other certain statements contained therein which are inadmissible for the grounds stated. As grounds therefore, debtors show unto the court the following:

Rule 902(11) of the Federal Rules of Evidence provides that: 

The original or a duplicate of a domestic record of regularly conducted activity that would be admissible under Rule 803(6) if accompanied by a written declaration of its custodian or other qualified person, in a manner complying with any Act of Congress or rule prescribed by the Supreme Court pursuant to statutory authority, certifying that the record:

(A)
was made at or near the time of the occurrence of the matters set forth by, or from information transmitted by, a person with knowledge of those matters; 

(B)
was kept in the course of the regularly conducted activity; and

(C)
was made by the regularly conducted activity as a regular practice.

A party intending to offer a record into evidence under this paragraph must provide written notice of that intention to all adverse parties, and must make the record and declaration available for inspection sufficiently in advance of their offer into evidence to provide an adverse party with a fair opportunity to challenge them.

1.
The Debtors object and move the court to strike the affidavit for failure of the Movant to provide the Debtors with sufficient prior notice of its intent to use the Affidavit at the hearing on the Motion for Relief from Stay in lieu of the live testimony of Mr. John Cody.

2.
The Debtors move, in the alternative, to strike all statements which refer to documents neither attached nor properly authenticated in violation of Rules 803(6) and 902(11):  said statements as are contained in unnumbered paragraphs 1 and 2 on Page 1, and paragraphs 2 and 3 of Page 2.
3.
The Debtors, in the alternative, object to the hearsay statements in Paragraph 3 on Page 2, First and Second sentences, each of which begin with “I am advised that...”. Said statements are obviously and patently based upon out of court statements by another to prove the truth of the matter asserted. Said statements also clearly contradict the record contained in the Debtors’ chapter 13 case (Doc #1).
4.
The Debtors, in the alternative, object to the opinion evidence offered by affiant in the last Paragraph on Page 2 continuing to Page 3, as without adequate foundation, obviously self serving, irrelevant to the ultimate issue of default, and are conclusions not based upon admissible evidence.
5.
The Debtors, in the alternative, object to the statement in Paragraph 7 of the Affidavit stating that “all documents attached to the Motion are genuine, authentic and true copies of the originals” when the only Note produced by Movant at Debtors’ request is unendorsed and provides no evidence of due and proper negotiation in an unbroken chain from the originator to the Trust that currently and allegedly owns and holds the note.
6.
The Debtors also, and in the alternative, object to Paragraph 7 and to Paragraph 8 (involving the amount of the alleged default) on the grounds that Jody Cody is not a Vice President of America’s Servicing Company but rather an employee of LPS LLC, formerly known as Fidelity National Foreclosure Solutions. A copy of a recent publication of Fidelity, attached hereto, clearly identifies Mr. Cody as such an employee. As an employee of LPS, Mr. Cody is not in a position to authenticate by affidavit or otherwise the business records of America’s Servicing Company or of the Master Document Custodian (Wells Fargo Bank, N.A.) for the Trust that allegedly owns the note.
7.
The Debtors have not been afforded the opportunity to inspect the documents referred to in the Movant’s Affidavit, in violation of Rule 902(11) of the Federal Rules of Evidence, and therefore the said affidavit should be excluded.

WHEREFORE, premises considered, the Debtors move the court to grant the relief requested.
Dated this 

 day of 



, 2009.

O. Max Gardner III

Law Offices of O. Max Gardner III, P.C.

Attorney for the Debtors

NC State Bar #6164

P.O. Box 1000, Shelby, NC 28151-1000

(704) 487-0616 / FAX (704) 487-0619
e-mail maxgardner@maxgardner.com 
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NOTICE OF HEARING ON DEBTORS’ OBJECTION TO AND 

MOTION TO STRIKE AFFIDAVIT 

PLEASE BE ADVISED that the above-named debtor(s) have filed papers with the United States Bankruptcy Court for the Western District of North Carolina objecting to and moving to Strike the Affidavit of John Cody.

YOUR RIGHTS MAY BE AFFECTED.  YOU SHOULD READ THESE PAPERS CAREFULLY AND DISCUSS THEM WITH YOUR ATTORNEY IF YOU HAVE ONE IN THIS BANKRUPTCY CASE.  IF YOU DO NOT HAVE AN ATTORNEY, YOU MAY WISH TO CONSULT ONE.

If you do not want the Court to grant the relief requested by the debtor(s) in this motion, or if you want the Court to consider your views on the motion, then on or before ___________  you or your attorney must file with the Court a written request for a hearing and a written response if you desire to file one.  If you mail your response to the Court for filing, you must mail it early enough so the Court will receive it on or before the date stated above.  The Court’s mailing address for service is:




United States Bankruptcy Court 




Western District of North Carolina




P O Box 34189




Charlotte, NC 28234-4189

You must also mail a copy to:

O. Max Gardner, III, Attorney for the Debtor(s)

Steven G. Tate, Chapter 13 Trustee

P O Box 1000






P O Box 1778

Shelby, NC 28151-1000




Statesville, NC 28687-1778

You must also attend the hearing scheduled to be held on Friday, ___________  at 9:30 am in Courtroom Number 5, Cleveland County Courthouse, 100 Justice Place, Shelby, NC.

If you or your attorney do not take these steps, the court may decide that you do not oppose the relief sought in the motion or objection and may enter an order granting that relief.

Dated this 

 day of 


, 2009.

O. Max Gardner III

Law Offices of O. Max Gardner III, P.C.

Attorney for the Debtors
NC State Bar #6164

P.O. Box 1000, Shelby, NC 28151-1000

(704) 487-0616 / FAX (704) 487-0619

e-mail maxgardner@maxgardner.com 

CERTIFICATE OF SERVICE

O. MAX GARDNER III, attorney of record in this case for the debtor(s), hereby certifies to the court as follows:

1.  I am not a party to this case;

2.  I am not less than 18 years of age;

3.  I have this day served a copy of the foregoing DEBTORS’ OBJECTION TO AND MOTION TO STRIKE AFFIDAVIT, on the parties listed below by placing the same in an envelope, first-class mail, postage prepaid, addressed to each person or entity as indicated below:

John Q. Public

Mary E. Public

100 Main Street

Anywhere, NC 28999

And via the Court’s Electronic Case Filing System to:

Creditor atty

John Bramlett

Bankruptcy Administrator

402 W. Trade Street, Suite 200

Charlotte NC 28202-1669

Steven G. Tate

CHAPTER 13 TRUSTEE

PO Box 1778

Statesville NC 28687-1778

4.  To the best of my knowledge, information and belief, the parties in interest in this case are not infants or incompetent persons; and

5.  Service as outlined herein was made within the United States of America.

Dated this the ______ day of ____________, 2009.

O. Max Gardner III

Law Offices of O. Max Gardner III, P.C.

Attorney for the Debtors
NC State Bar #6164

P.O. Box 1000, Shelby, NC 28151-1000

(704) 487-0616 / FAX (704) 487-0619

e-mail maxgardner@maxgardner.com 
© 2009 Max Gardner’s Bankruptcy Boot Camp

