IN THE UNITED STATES BANKRUPTCY COURT

FOR THE WESTERN DISTRICT OF NORTH CAROLINA

SHELBY DIVISION
IN THE MATTER OF:
NAME:





CHAPTER 13 CASE NO. 


 





 OUR FILE NO.


ADDRESS:


SSN:









DEBTORS.

____________________________________ 






         
Adversary Proc. No.______

Plaintiffs,
versus
Defendant.
_______________________________________

REQUEST FOR PRODUCTION

OF DOCUMENTS FROM THE PLAINTIFFS TO DEFENDANT
(Misapplication of Payments Case with Servicer using MSP)

COME NOW the above-named Plaintiffs a, by and through their attorney of record, and herewith serve upon the DEFENDANT(S) in this case the following request for the production and inspection of documents pursuant to Rules 9014 and 7034 of the Rules of Bankruptcy Procedure and Rule 34 of the Federal Rules of Civil Procedure as provided for and set forth in the foregoing rules.
DEFINITIONS
A.
The term "act" as used herein includes acts of every kind and description.

B.
The term “Bankruptcy Activity Review” refers to an MSP process offered through the Dynamic Loan Review program that, among other things, provides a Bankruptcy Activity view that displays the bankruptcy history activity for the mortgage loan, including system generated data as well as all manual entries by loan processors using the MSP program.

C.
The term “Borrower Financial Information View” refers to an MSP process offered through Dynamic Loan Review that displays financial information on delinquent borrowers and co-borrowers such as income and expense information, employer, monthly income, net and gross income, loans and other debts and living expenses.

D.
The term “Consumer Advance Activity View” refers to an MSP Process offered through Dynamic Loan Review that can see information on all consumer loan advances; advance reversals and hold activities performed on the account; add, update and delete advances; hold and print receipts; and export all of the data to a .csv or an Excel format.

E.
The terms "describe" or "state" as used herein mean:

a.
Describe or state fully by reference to underlying facts rather than by ultimate facts or conclusions of law;

b.
Particularize as to the:



i. 
Time;



ii.
Date;



iii.
Manner; and



iv.
Place.

F.
The term “Document” means all writings of any kind, including the originals and all other non-identical copies, whether different from the originals by reason of any notation made on such copies or otherwise, including but not limited to correspondence, memoranda, notes, diaries, desk or other calendars, statistics, letters, telegrams, minutes, business records, personal records, accountants' statements, account statements, contracts, reports, credit reports, studies, checks, statements, receipts, invoices, bills, return checks, summaries, pamphlets, books, inter-office and intra-office communications, notations of any sort of conversations or meetings, telephone call meetings or other communications, written agreements, bulletins, printed matter, computer printouts, teletypes, telefaxes, invoices, worksheets, all drafts, alterations, modifications, changes and amendments of any kind with respect to any of the foregoing, graphic or oral records or representations of any kind (including, without limitation, tapes, cassettes, discs, recordings, electronic mail records, computer memory records such as hard disk drives and master back-up tapes, diskettes, or other devices such as zip drive records).

G.
The term “Fee Balance” refers to an MSP Process offered through Dynamic Loan Review and displays all available fee balances on a loan and provides the ability to waive or assess fees.

H.
The term "identify" or "describe" when used in reference to a "document" means to state:

a.  The type of document (e.g., letter, memorandum, report, electronic mail records, notes, etc.);

b.  The date of the document;

c.  The name of the parties or parties who originated the document, their past or present position with the respondents, their general duties and responsibilities, their current physical location with the company, and their e-mail, telephone number and telephone extension;

d.  The name and address of the current custodian of the document;

e.  The name and current address of each signatory thereon;

f.  The reason, in detail, for the preparation of the document;

g.  The subject or subjects covered by the document;

h.  The names, business addresses and titles of the persons to whom the document writing was directed; and

i.  The name and address and title of each person who originated, read or received the document.

I.
The term "identify" as used herein in connection with a "person" or "persons" means to state the names, titles, the present employer of such "person" or "persons," the relationship of such person or persons to any of the respondents, and such person's current business address and business telephone number.

J.
The term "identify" as used herein with respect to or in connection with an "act" means to:

a.
Furnish the date and place of the act;

b.
Identify the person acting, the person for whom the act was performed, and the person against whom the act was directed; and

c. 
Describe in detail the act.

K.
The term “LPS Default Solutions” (LPSDS) refers to the entity that provides bankruptcy and foreclosure support services to mortgage servicers.

L.
The term “LPS Desktop” refers to the integrated process management and loan processing platform provided to servicers using the services provided by LPSDS to mortgage servicers.

M.
The term “LPS Desktop Process Management” refers to one of the applications in LPS Desktop that automates numerous manual processing steps using business rules provided by mortgage servicers that initiate workflow based upon existing servicer business processes.

N.
The term “LPS Desktop Invoice Management” refers to one of the applications in LPS Desktop that employs the NewInvoice software for the uploading, processing and payment of invoices submitted by vendors for services provided to mortgage servicers.

O.
The term “LPS Document Management Services” refers to one of the applications in LPS Desktop that provides users with access to a historical data base of loan documents such as mortgage notes, mortgages, deeds of trust, assignments of mortgages and deeds of trust, indorsement of mortgage notes, allonges to mortgage notes and other related documents, all of which have been imaged into a master document bank.

P.
The term “LPS Desktop Integration Services” (DIS) refers to a bi-directional XML-based Web service interface that assists in bridging communication gaps between mortgage servicers and their third-party vendors, including law firms, by integrating with the third-party systems so as to eliminate the need for duplicate data entry, and to provide users with increased productivity and accuracy.

Q.
The term “MSP” refers to the mortgage accounting software program commonly referred to as Mortgage Servicer Program currently provided and supported by Lender Processing Services (LPS), more specifically described at www.LPSVCS.com.

R.
The term "oral communication" as used herein means and includes any face-to-face conversation, meeting, conference, telephone conversation, cell-phone conversation, computer conversation with voice mail, or any one for more of these or related devices.

S.
The term “Payment Statics View” refers to an MSP Process offered through Dynamic Loan Review that shows a summary of payments processed; details of the payments processed including the number of payments applied by the user, the date, the loan number, the amount of each payment, the group number, the payment type, the reference type of each payment and the total amount of payments applied.

T.
The term "person" or "persons" as used herein means and includes all natural persons, public and private corporations, associates, wholly owned affiliates or subsidiary corporations or any other form of a business association, and any other type of entity and the agents, employees, officers, deputies and representatives thereof.

U.
The term “Property Inspection View” refers to an MSP process offered through Dynamic Loan Review that features and displays information about the property associated with the loan, such as the property condition, occupancy status and comments about the property, including estimated value and digital photographs.

V.
The term "the transaction" or "the transactions" or "account" or "accounts" when used herein without qualification means the transactions and accounts between or among the Plaintiffs and the named DEFENDANTS and all related activities and agents or assigns of either party.

W.
The term “Trial Escrow Analysis View” refers to an MSP Process offered through Dynamic Loan Review that shows information about the individual trial escrow loan analysis, including type, amount, balance and any shortage or overage in the escrow account.

X.
The terms "you" or "your" as used herein shall refer to any one or all of the named DEFENDANTS and any related or affiliated companies associated in any way therewith.

INSTRUCTIONS

Each of the following requests for production of documents is intended to be a continuing request to produce and answer.  As a result, the Plaintiffs hereby demand that, in the event that at any later date you obtain any additional facts, or form any conclusions, opinions or contentions different from those set forth in your responses herein, then you shall amend your answers to such responses and document production promptly and sufficiently in advance of any trial date, to fully set forth such differences and to produce any documents in connection therewith.

All requests shall be deemed to include any documents made by, held by, or maintained in the files of any predecessor, successor, employee, agent or assignee of either one or all of the respondents.

REQUEST FOR PRODUCTION OF DOCUMENTS

1.
All images and documents created, produced or developed using the Affidavit Review Director Script developed for use with Mortgage Servicer Platform (hereinafter “MSP”) currently produced and supported by Lender Processing Services (hereinafter “LPS”).

RESPONSE:

2.
The complete checklist of items that should be looked at as part of the Affidavit Review Director Script process and employed in conjunction with your use of LPS’ Desktop Process Management.

RESPONSE:

3.
All documents and records that confirm one or more of your employees or agents has completed each task identified in number 2 above.

RESPONSE:

4.
All documents and records that identify the name of each employee or agent who completed each task identified in number 2 above.

RESPONSE:

5.
All documents and records that document how much time it took the employees or agents to complete each task identified in number 2 above.

RESPONSE:

6.
All written, recorded or imaged records regarding how to use the LPS Affidavit Review Director Script.

RESPONSE:

7.
A complete list of the suite of Affidavit Review solutions that you use and that have been provided to you by LPS.

RESPONSE:

8.
All screen shots of any LPS Affidavit Review Solutions that you have access to through the LPS Desktop PowerCell website.

RESPONSE:

9.
Copies of all electronically loaded tax searches conducted by way of LPS Desktop Tax Management module or program.

RESPONSE:

10.
All automatic comparisons of tax liens and loan details regarding tax obligations extracted from MSP by LPS Desktop Tax Management.

RESPONSE:

11.
Copies of all documents generated by LPS Desktop Tax Management that have identified any delinquent taxes with respect to the subject loan.

RESPONSE:

12.
All documents related to the ability of your employees and/or third-party non-employees to review the MSP loan records in this case by way of the LPS system referred to as Dynamic Loan Review.

RESPONSE:

13.
All training and operational manuals related to Dynamic Loan Review indentified in number 12 above.

RESPONSE:

14.
All documents from the Bankruptcy Activity History Review, including system-generated data as well as manual entries by any of your loan processors or any third-party vendors.

RESPONSE:

15.
All documents for this loan generated by the Payment Statistics View including a summary of all payments processed.

RESPONSE:

16.
All documents related to the number of payments applied to this loan since the bankruptcy filing, the amount of each payment, the loan number assigned to each payment, the group number assigned to each payment, the payment type, the reference type of each payment, the total amount of payments so applied as of the date of your response, and the name of each loan processor or processors for each function identified herein (whether or not such processors are employed by you or by third-party vendors).

RESPONSE:

17.
Please produce copies of all Borrower Financial Information in your MSP or LPS Desktop systems for the Debtor(s) in this case.

RESPONSE:

18.
Please produce any current data you have in any electronic system related such as MPS or LPS Desktop related to the current income and expenses of the Debtor(s), the current employers of the Debtor(s), the current monthly income (net and gross), loans, other debts, and living expenses of the Debtor(s).

RESPONSE:

19.
Please produce all documents from the Property Inspection View or History in any electronic data system such as MSP or LPS Desktop.

RESPONSE:

20.
Please produce all documents and records related for the property associated with this loan, including type of property, property condition, occupancy status, current value, and any and all comments by any person or entity about the property.

RESPONSE:

21.
Produce copies of all documents from the Fee Balances View in MSP or in LPS Desktop related to the subject loan.

RESPONSE:

22.
Produce all documents, records, rules and protocols related to the waiver or assessment of any fees or charges related to the subject loan.

RESPONSE:

23.
Produce any of the data or information requested herein that has been exported in a .csv or Excel format and produce such .csv or Excel documents.
RESPONSE:

24.
Produce any documents that have been used to filter transactions for the subject loan based on activity types like balance adjustments, corporate advances and default expenses.

RESPONSE:

25.
Please produce all documents related to payment statistics, collection notes or system notes, LPS Desktop notes or communiqués, MSP collection notes and comments, open and closed issues generated in LPS Desktop, account history views, and any other comments regarding the subject loan.

RESPONSE:

26.
Please produce all documents related to the investor type, category and name assigned to this loan.

RESPONSE:

27.
Please produce exact copies of all data that has been captured by the LPS Optical Character Recognition system or any similar process or similar system from any documents or printed records of any type or in any format related to the subject loan.

RESPONSE:

28.
Please produce copies of all documents, including checks or payments, generated by LPS Mailroom Services, including the date all mail related to this loan was opened, the date it is electronically time-stamped, the date it was electronically scanned and identified using the LPS Document Management Services.

RESPONSE:

29.
Please produce copies of all audit trails of checks or payments on this loan from the LPS Mailroom in Eagan, Minnesota, to the individual LPS Desktop unit of the loan processor assigned to the subject loan account.

RESPONSE:

30.
Produce copies of all documents and records for the subject loan generated or produced by the LPS Third Party Corporate Advance Tracking and Recovery Solution, commonly referred to as TPCATR.

RESPONSE:

31.
Provide all statistical information and all reconciliation reports related to the corporate advances to any third-party vendor providing any services related to the subject loan.

RESPONSE:

32.
Please produce the list of each obligor ID, or alphanumeric code, assigned to each third-party vendor providing any services related to this loan, including the full name and physical address for each such vendor and a description of the services provided by said vendor.

RESPONSE:

33.
Please produce copies of all invoices delivered to any obligor identified in number 32.

RESPONSE:

34.
Please produce copies of all loan-level disbursements to any obligors or third-party vendors related to the subject loan, including all recoveries and reconciliation reports for such disbursements.
RESPONSE:

35.
Please produce copies of all data on the LPS Desktop or MPS Default Reporting Screen for the subject loan, including all Default Reporting Codes and Code Definitions in plain English.
RESPONSE:

36.
Please produce copies of all loan-level monthly investor reports since the subject loan became involved in the subject bankruptcy proceeding, including all corporate advances recovered from such investors.
RESPONSE:

37.
Please produce a list of all Payee Codes and Code Definitions for any and all fees associated with the subject loan at loan, portfolio and investor level, in addition to Codes at the Debtor or Client level.

RESPONSE:

38.
Please produce copies of all LPS Business Intelligence (BI) Reports and Graphs that include any and all data related to the subject loan.

RESPONSE:

39.
Please produce all copies of the Automated Bankruptcy Ledger within MSP that displays the application, reversal and distribution activity for loans with a bankruptcy Chapter equal to 07, 11, 12 or 13 for the subject loan.  

RESPONSE:

40.
Please produce all copies of the Automated Bankruptcy Ledger within MSP that includes any suspense type, such as PP PMT Suspense, and any post-petition payment suspense that has been credited to the loan but not applied and any post-petition payment suspense that has neither been credited nor applied to the loan.
RESPONSE:

41.
Please produce all reports and reviews related to the subject loan using LPS' Proactive Risk Management program.

RESPONSE:

42.
Please produce a copy of the MSP 12-Month Cumulative Probability of Default Score for the subject loan

RESPONSE:

43.
Please produce a copy of the MSP Anticipated Loss Severity Percentage for the subject loan.

RESPONSE:

44.
Please produce copies of any and all Broker Price Opinions and Property Inspection Reports that relate to the value of the residential real estate secured by the subject loan or that refer to the physical condition of the property and produce all invoices, checks, statements and vendor charges associated therewith.
RESPONSE:

45.
Please produce computer screen shots and/or complete print outs of the following reports for the loan history in this case:

a. Bankruptcy Activity Review;

b. Borrower Financial Information View;

c. Consumer Advance Activity View;

d. Fee Balance Review;

e. LPS Desktop Integration Services Report:

f. Payment Statics View;
g. Property Inspection View;

h. Trial Escrow Analysis View.

Dated this the __________ day of ______________ 20____.
____________________

O. Max Gardner III
MaxGardnerLaw, PLLC
Attorney for Plaintiffs
403 South Washington Street

PO Box 1000

Shelby NC 28151-1000

704.487.0616

maxgardner@maxgardner.com
CERTIFICATE OF SERVICE

O. MAX GARDNER III, attorney for the Plaintiffs, hereby certifies to the Court as follows:

1.
I am not a party for the foregoing proceeding;

2.
I am not less than 18 years of age;

3.
I have this day served a copy of the foregoing REQUEST FOR PRODUCTION OF DOCUMENTS on all parties in interest by placing the same in an envelope, first-class mail, postage prepaid, and addressed to each person at his dwelling house or usual place of abode or to the place where he or she regularly conducts his business or profession as follows:

John Q. Public

Mary E. Public

100 Main Street

Anywhere, NC 28999

And via the Court’s Electronic Case Filing System to:

Attorney for Defendant
Steven G. Tate, Trustee

P.O. Box 1778

Statesville, NC 28687-1778

John Bramlett, Bankruptcy Admin.
402 W. Trade St., Room 200

Charlotte, NC 28202-1664

4.
To the best of my knowledge, information and belief, the parties in interest are not infants or incompetent persons;

5.
Service as outlined herein was made within the United States of America.

Dated this the _____ day of _____________, 20____.
________________________________________

O. Max Gardner III

MaxGardnerLaw, PLLC
Attorney for the Plaintiffs
N.C. State Bar No. 6164

P.O. Box 1000

Shelby, NC 28151-1000

(704) 487-0616 / FAX (704) 487-0619

maxgardner@maxgardner.com
© Max Gardner’s Bankruptcy Boot Camp

