UNITED STATES BANKRUPTCY COURT

WESTERN DISTRICT OF NORTH CAROLINA

SHELBY DIVISION

IN RE:

Debtors
CASE NO. __________
Debtors.

_____________________________
Plaintiffs.

vs.

LENDING PROCESSING SERVICES
ADVERSARY PROCEEDING

NO_________ 



Defendant.
INTERROGATORIES AND REQUEST FOR PRODUCTION

DUE UNTO LENDING PROCESSING SERVICES


Come now the Plaintiffs, and request that the Defendant, Lending Processing Services (hereinafter the “LPS”), answer the following interrogatories and request for production within the time required by the Alabama Rules of Civil Procedure.  In addition, the Plaintiffs request that the Defendant attach a copy of each and every document referred to in any of the interrogatories and request for production or in the Defendant's answers thereto.


NOTE A:  These interrogatories and request for production shall be deemed continuing so as to require supplemental answers upon receipt of additional information by this defendant or this defendant's attorney subsequent to your original response.  Any such supplemental answers are to be filed and served upon counsel for plaintiff within thirty (30) days from receipt of such additional information but not later than the first of the trial of this case.

DEFINITION OF TERMS
1. The term "plaintiff" or "plaintiffs" means the party identified as such in this pleading.

2. The term “defendant or defendants” means any or all of the parties to this litigation who are delineated as defendants in these pleadings and their subsidiaries, affiliates, any successors and assigns, and predecessors, and includes every officer, director, partner, agent, employee, attorney, servant, or any other person presently or formerly acting for or on behalf of said entity.  
3. The term "document" is used in its customary broad sense to include, by way of illustration only and not by way of limitation, all written or graphic matter of every kind or description, whether printed or reproduced by any process, or written and/or produced by hand, whether final or draft, original or reproduction, whether or not claimed to be privileged or otherwise subject to exclusion from discovery, whether in the actual or constructive possession, custody or control of the defendant, including:  letters corre​spondence, memoranda or transcripts of telephone or personal conversations, microfilm, microfiche, telegrams, books, magazines, newspapers, advertisements, periodicals, bulletins, circulars, brochures, pamphlets, statements, notices, advertising layouts, trade letters, press releases, reports, rules, regula​tions, directives, teletype or telefax messages, minutes or records of meetings, interoffice communications, financial statements, ledgers, books of account, proposals, prospectuses, offers, invoices, orders, receipts, working papers, desk calendars, appointment books, diaries, routing slips, time sheets, logs, movies, tapes (or visual or audio reproduction), records, drawings, blueprints, sketches, plans, graphs, charts, photographs, shipping papers, purchase orders, phonograph records, phono‑records, data processing paper results, data printouts and computations (both in existence and stored in memory components), transcripts of oral statements or testimony, reports and/or summaries of interviews, reports and/or summaries of investigations, opinions or reports of consultants, forecasts, opinions of counsel, court papers and any and all other data compilations or information resources from which information can be obtained or translated, if necessary, through detec​tion devices into reasonably usable form, or material similar to any "docu​ment" as used herein.  "Document" as used herein also includes the original of any document in whatever form or medium it may exist, and all copies of each such document bearing, on any sheet or side thereof, any marks, including by way of illustration only and not by way of limitation, initials, stamped indicia, any comment or notation, or any character not a part of the original text, or any reproduction thereof.  

4. The term "communication" means any contact, oral or written, formal or informal, at any time or place, under any circumstances, in any manner, whereby a statement of any nature is transmitted or transferred, and shall include, without limitation, any documents containing, constituting reflecting, memorializing, referring or relating to any such contact.  

5. The word "or" means and/or and should be read both ways so as to encompass both constructions and calls for documents to be produced responsive to both constructions.  

6. The term "representative" refers to any employee, agent, attorney or accountant.  

7. The term "person" means natural person, proprietorships, partnerships, groups, corporations, associations, societies, organizations, or government bodies or any other individual or entity.  

8. The term "identify" when used in connection with a natural person means to set forth the full name, title, present business address and present business affiliation of said person.  

9. The term "identify" when used in connection with a person which is a proprietorship, partnership, corporation, or other organization means to set forth the full name and present business address of that dealership, proprie​torship, partnership, corporation, or other organization.  

10. The term "identify" when used with reference to a document means to state the date and author (and, if different, the signer or signers), the addresses of the author(s), signer(s), or any individual(s) receiving copies, the type of document (e.g., letter, memorandum, chart), and its present or last known location or custodian.  
11. The term "identify" when used with reference to an agreement, contract, understanding or communication means, in addition to Definition 10 above:  (a) to state whether it was written or oral, to identify the parties thereto, the place where it was made or occurred, and the date or dates thereof; (b) to identify the parties thereto, the place where it was made or occurred, and the date or dates thereof; (c) to identify the persons who negotiated or had any role in suggesting, framing or drafting the terms of the agreement, contract or understanding or who participated therein; and (d) to state the substance of the communication, agreement, contract or understanding.  

12. The term "identify" when used with reference to a meeting, incident, occurrence or conversation means to state its date, place and subjects covered, to identify its participants and to identify all documents reporting upon or otherwise recording or referring to anything that transpired at such meetings.  

13. The term “the transaction” or “the transactions” or “account” or “accounts” when used herein without qualifications means the transactions and accounts between and among the Debtors and the named defendants in all related activities and agents or assigns of either party.

14. The term “Note” shall refer to the Mortgage Promissory Note executed by the plaintiffs in connection with the mortgage loan transaction that is the subject of this litigation.

15. The term “Mortgage” shall refer to the Document filed in the Records of the Probate Judge’s Office for the County in which the Real Property that is the subject of this litigation is located which is alleged to secure one of the defendants’ alleged lien against the Real Property.

16. The term “Real Property” shall refer to the Real Property and improvements that is the subject of this litigation.  

17. The term “present” means up to and including the date of your final response to these interrogatories and requests for production of documents.

18. The term “relating to” or “relates to” means regarding, reflecting, discussing, describing, containing, identifying, analyzing, studying, reporting, commenting, evidencing, constituting, revealing, setting forth, considering, recommending, questioning, disputing contesting, correcting, construing, mentioning, associated with, referring to, alluding to, or pertaining to, in whole or in part.

19. The singular shall be construed to include the plural, and the plural shall be construed to include the singular.

20. The masculine includes the feminine, and the feminine includes the masculine.

21. The word “and” shall be construed to include the word “or”, and the word “or” shall be construed to include the word “and.”
22. The word “each” shall be construed to include the word “every”, and the word “every” shall be construed to include the word “each”.

23. The word “any” shall be construed to include the word “all”, and the word “all” shall be construed to include the word “any”.

II. INSTRUCTIONS

1.
The time period for which production of documents and things requested shall be from the date of origination of the mortgage loan that is the subject of this litigation until the date of your responses unless otherwise specified.

2.
Each of the following requests is continuing, and in the event that at any later date you obtain or discover any additional document responsive to any request, you shall submit such document promptly.

3.
If an objection is made to any request herein, all documents covered by the

request not subject to the objection should be produced.  Similarly, if an objection is made to production of a document, the portion(s) of that document not subject to objection should be produced with the portion(s) objected to deleted and indicated clearly.

4.
Each document is to be produced in its entirety even if only a portion of the document is related to the identified subject matter and without abbreviation, editing, or expurgation and including all appendices, tables, or other attachments.  If an appendix, table, or other attachment is not presented with the original but is attached to a copy thereof or is otherwise available, it should be submitted and clearly marked to indicate the document to which it corresponds.  With the exception of privileged material, no document or portion thereof should be masked or deleted in any manner.  To the extent possible, documents should be produced in the same order and arrangement as in the file form which they are taken.

5.
Unless otherwise requested, in lieu of producing original documents, you may produce photocopies, provided that you shall retain the original documents and produce them to the plaintiffs upon request.  Further, copies of original documents may be submitted in lieu of originals only if they are true, correct, and complete copies of the original documents, and their submission constitutes a waiver of any claim as to the authenticity of the copy should it be necessary to introduce such copy into evidence in any legal proceeding.  Please provide color copies of any document originally produced in color or containing type, writing, or other marks in any color other than black.

6.
Documents that may be responsive to more than one request need not be 

submitted more than once; however, such documents should be so identified.
7.
All headings herein are included only for organization purposes and should not be construed as being part of any request, or as limiting any request in any manner.

III. PRIVILEGE
If any document would be required to be produced in response to any request except for the fact that a privilege against production is claimed, set forth for each such document: 

1.
Its date, title, type of document (memorandum, letter, e-mail, electronic communication, data file, data image, etc.), and length; 

2.
Its preparer, sender, addressee, recipient and anyone who received a copy of that document when it was originally disseminated; 

3.
A general description of its subject matter (without revealing the information as to which any privilege is claimed); 

4.
The exact grounds upon which the objection to production is based;  

5.
The identity of all persons, in addition to those identified as required by section 2 herein, known to you who have seen or had access to the document; 

6.
The identity of all parties who have had custody or possession of the document and at what periods of time; and

7.
The identity of the person now in possession of the document.  

IV.  DOCUMENTS NO LONGER IN EXISTENCE OR NO LONGER


UNDER YOUR POSSESSION, CUSTODY OR CONTROL
If any document, requested herein was at one time in existence and under your possession, custody or control but has since been lost, discarded or destroyed or has been removed from your possession, custody or control, then with respect to each such document:  

1.
Identify and describe such document by date, title and type of document; 

2.
State when each such document was most recently in your possession or subject to your control and what disposition was made of such document, including an identification of the person, if any, presently in possession or control of such document if such document has not been lost or destroyed; 

3.
Please identify all of your systems that contained at one time images of the originals of such documents, where such images are stored, how they are stored, and produce a copy of your document retention and document destruction policy;

4.
Please state where you maintain copies of all documents in the event of a mass disaster and identify all documents at such location and how they are stored at such location;

5.
State the name, title, and location of each party who conducted a search for any lost documents in this case and describe in detail the nature and extent of each search and produce all reports, findings or search results generated by said parties;

6.
State the full name and address of the Master Document Custodian for the original loan documents in this case and produce all records related to such documents in the possession of the said Custodian and all documents, reports, or forms produced by said Custodian with respect to all of the documents related to the securitization of the mortgage note in this case;

7.
State when any such lost document was transferred or destroyed, identify the person who transferred or destroyed such document and the persons who authorized or directed that the document be transferred or destroyed or having knowledge of its transfer or destruction and state the reason such document was transferred or destroyed; and 

8.
Identify all persons having knowledge of the contents of any lost or destroyed documents.  

V.  ORGANIZATION
Pursuant to the Alabama Rules of Civil Procedure it is requested that the documents produced be organized and labeled so as to correspond with the categories of this request for production.  

VI.  INTERROGATORIES AND REQUESTS FOR PRODUCTION


1.
Please state the name of every subsidiary or affiliate of this defendant.  If this defendant does not have any subsidiaries or affiliates please state whether or not this defendant has any divisions and for each division please state the name of the division and its primary purpose as well as the executives in charge of managing that division.  

2.
Please provide an outline or chart of your corporate structure which sets forth every subsidiary, affiliate division or relationship between this defendant and any other corporate entity in which this defendant has an ownership interest in or which this defendant controls through any other management agreement or similar type agreement.  

3.
Please state the name of each and every software program which is either owned or managed by this defendant.  Please state whether or not this defendant owns the software program commonly referred to as MSP "Mortgage Servicing Platform".

4.
Please state whether this defendant owns or controls software known as Fiserv.

5.
Please state whether this defendant owns or controls the software known as LPS Desktop.  For each of the software programs previously mentioned please provide any documentation provided to any party as part of any sales material which explains the capacities, abilities, capabilities, functions or uses for each of the software's previously mentioned.


6.
Please produce any contract between this defendant and any other defendant to this lawsuit.


7.
Please produce a contract between this defendant and the attorneys who attempted to foreclose upon the consumers in this action.


8.
Please identify the persons who are most familiar with the capabilities of each of these software programs referred to in the previous questions.


9.
Please produce all sales presentation material(s) and/or marketing agreements made  between this defendant which were provided to any entity to explain the capabilities or services provided by LPS or offered to be provided by LPS at anytime during the last ten (10) years.


10.
Please produce any sales or marketing material(s) provided by and/or between this defendant and any law firm which was intended to explain the services provided by this defendant or that in any way communicates what this defendant could offer to law firms which were provided as sales or marketing material(s) at any time in the last ten (10) years.


11.
Please state the name of every entity which has a contract(s) with this defendant for the provision of services either through the use of MSP, Fiserv, or LPS Desktop.

12.
Please provide a list of the names and addresses of every attorney or law firm who is licensed to do business in the state of Alabama which has a contract for services with this defendant and who has provided services to this def by virtue of the network attorney agreement with in the state of Alabama in the last ten (10) years.


13.
Identify every employee of LPS who is employed as a member of a document execution team at your facility located in Mendota Heights, Minnesota.


14.
List the name of any other employee of your company who is a member of a document execution team in any other facility where your company employs persons to work on its behalf. 


15.
Provide the names and addresses of every facility which this defendant owns, rents, leases, or otherwise controls where any of your employees are physically located for the purpose of conducting  their work.


16.
Please explain why your company "co-locates" employees physically on the premises of a mortgage servicing company which you have contracts with and for each such arrangement, if there are any additional contractual agreements for the provisions of employees on the premises of those parties with whom you contract, please provide those additional agreements as well.
Please also identify the name of the person(s) who is most knowledgeable about the reason for this relationship and the reason that employees of your company are located on the premises of companies you have a contract with.

17.
Please state the name of every company which this defendant owns, controls, or contracts with who either executes or prepares any documents effecting any interest in a mortgage whether it is a lien release, mortgage assignment, endorsement or alonge to a promissory not or any other document which effects any other interest in a real estate owned by a consumer.  For each such company please provide the name, physical address, and any agreements which exist between your company and that company.


18.
Please state whether or not you have any relationship written or otherwise with any national law firm provision of foreclosure or bankruptcy services.  The term national law firm being defined as a law firm whom does business in at least 5 states on a regular basis for the purpose of conducting foreclosures or representing creditors in bankruptcy proceedings.  for each such relationship please provided a copy of the agreements for the provision of those services and state whether or not your agreement with those law firms authorize them to subcontract their services to any other state or local law firms in the state in which they do business.


19.
Please provide any training materials published provided by your company or provided by any medium including electronically for which explains, trains, or otherwise communicates regarding the portions of your LPS Desktop software which are known as process management, image solutions, or invoice solutions.

20.
Please provide a complete copy of the guidelines and timelines which are set forth in your process management portion of your LPS Desktop software for the completion of foreclosures. In providing those timelines please provide a list of every objective that a network attorney must meet under the process management system.  For each objective provide the time in which that objective must be completed and provide the fee schedule for which each service which a network attorney may complete or provide.


21.
Please any training materials which are provided in any manner to any network attorney which your comp has furnished in the last ten (10) years. With respect to those attorneys who have executed a network attorney agreement with your company in the state of Alabama for the last ten (10) years.

22.
Please provide those attorneys or attorney firms performance ratings as well as any materials you have provided to those attorneys or attorneys firms which communicate to them what their attorney performance rating is, how it was determined, and any comments regarding the attorney performance rating.  Please also provide any communication by any method which discusses any incentives, payments, benefits, gifts, or any other form of compensation, bonus, or payment which is based in whole or in part upon the attorney performance rating earned by those attorneys or attorneys firms in the state of Alabama for the last ten (10) years.

23.
Please provide the dollar amount of any financial incentives paid to any attorney or attorney firm in the state of Alabama in the last ten (10) years which was in any way based upon the APR rating of the attorney or their firm.


24.
Please provide a full and complete description of any incentive programs established for network attorneys for the last ten (10) years including but not limited to the criteria to achieve the financial incentive as well as any payments which were made under that system.

25.
Please provided a front and back copy of every image in your invoicing system as well as any remittances which were made to pay the invoices in your imaging system.  Please explain fully the technology fee which your co assesses to its network attorneys.  Please state fully every element which makes up the determination of the technology fee as well as any other or separate fee charged within the technology fee if there is more than one (1) fee which is charged as a technology fee please explain every element of the technology fee including why the technology fee is charged.  Provide a complete listing for every fee that is charged as a technology fee.  Please explain what service is provided for each fee.  Please provide an explanation of how the fee is determined.  Please also identify all persons who determined the amount of the fee.  Please produce any media of an type which explains or provides any explanation of the basis of the fee, the purpose of the fee, and the services to be provided as a result of the payment for the fee.  


26.
Please provide any promotional, sales or marketing materials which in any way explain or attempt to explain the technology fee or any of the services provided as a result of the payment of the technology fee.


27.
Please explain the administrative support fee.  Please explain how the fee is derived.  Please explain the what the amount of the fee is.  Please explain if the administrative support fee is different for different services.  Please state every element that makes up the determination of the administrative support fee.  Please identify the persons responsible for formulating that fee amount.  Please provide any records, documents, notes, memoranda, or any other materials in any other form which memorialize , discuss, or otherwise document the determination of the amount of the fees charged for the administrative support fees.


28.
Please identify the persons responsible for the determination of the amount  those fees.  with respect to the actions of those attorneys who are members of your attorney network or whom have executed a network attorney agreement.  Please state whether said attorneys are required to submit all of their invoices through the LPS Desktop program for payment.  Specifically, are the attorneys required to submit their invoices though the invoice management function of the LPS Desktop computer program.  If the answer to the preceding question is in the affirmative please state whether the servicers whom use the LPS Desktop program to manage the foreclosure and default services are required to pay the attorney fees which are invoiced to them by the network attorneys directly to LPS or if those fees are paid directly to the law firms.


29.
Please provide a schedule of all fees which network attorney(s) agree to perform services for in the state of Alabama.  Please provide a complete schedule of every fee which is determined by LPS and agreed to by the network attorney(s) for the state of Alabama.  For every fee which is set by LPS in its contracts with any mortgage servicer, please set forth a complete list of every administrative fee for each fee set forth on the schedule of fees that is included in the agreement between LPS and its network attorneys.  Please provide a copy of every agreement for signing authority between this defendant or any other defendant in this lawsuit as well as any network attorney firm(s) who attempted to foreclose upon this consumer.


30.
With respect to your LPS Desktop system please provide any training materials as well as any instructional materials which explain the powers and capabilities of the LPS Desktop system.


31.
Please provide any materials which explain the integration between LPS Desktop, MSP,  Fiserv, or any other software program provided by LPS to any other party in the mortgage industry.  Please provide any materials which explain the ability of LPS Desktop or MSP to gather data from any vendee system as well as this defendants employees or computers systems ability to alter, update, amend, modify, change, delete or otherwise affect the data of its vendees through the use of either LPS Desktop, MSP, or any other software system employed by LPS through its relationship with any vendee or network attorney.

32.
Please provide any materials which set forth the right, power, or permissions set out in any format that sets forth LPS of this defendants directives or instructions to your network attorneys with respect to your network attorneys ability to communicate directly with a vendee to LPS (mortgage servicer or user of the MSP or LPS Desktop).


33.
Please produce a copy of every set of servicing guidelines employed by your company on  behalf of any national mortgage servicer which provides you with servicing guidelines pursuant to the contracts between your firm and the national mortgage servicers.  

34.
Please produce any document, writing, media in any other format which may indicate your respective timeline for the foreclosure of a mortgage loan in the state of Alabama.  Please also produce every timeline for foreclosures if the timeline differs between any of the mortgage servicers to whom this defendant provides services.  

35.
With respect to your software program LPS Desktop please produce a list of every possible issue that an attorney may open in LPS Desktop.  Please produce a list of every possible process that an attorney may open in LPS Desktop.  Please produce a list of any issue that any party may open in LPS Desktop. Please produce a list of every issue that any party may open in LPS Desktop.  Please produce a list of every possible process an attorney may open using LPS Desktop.  Please produce a list a list of any issue(s) that any party may open in LPS Desktop. Please produce a list of every process that any party may open in LPS Desktop. 

36.
Please produce every internal code or identification system for any process or issue of any type of nature which is set up or maintained by the defendant, any of its subsidiaries, affiliates, technology providers, vendors or vendees which will explains in plain English the explanation(s) or description(s) of the issue or process which is referenced by the code.  If you are in any manner unsure of the information sought herein refer to the deposition of B. Newell, page 189, line 3 to page 190, line 1 wherein he explained that every process in LPS Desktop has a code and that every code has a written explanation of what they mean and that there is a library that details the meaning of each of those processes that is the information sought by this request.

37.
Please state whether any of the codes, issues, or processes identified in the previous request are assigned to any particular vendor, vendee, outsource provider, department, group, other sub category of persons, or entities who provide services to the licensees of LPS Desktop or MSP.  Please describe every code so identified and how this defendant determines or signs responses to the issue of process based upon its code.  

38.
Please produce every document stored in the LPS Desktop imaging system by producing the document by its unique identification number (ID #) which is generated by LPS.  For each document you should identify the identification number (ID #) and then produce each image associated with the image number so that a lay person could identify what images are associated with the identification number (ID #) maintained in the LPS Desktop system.


39.
Please produce a list of every subsidiary, entity, vendor, vendee, outsource provider, any other person, or firm who provides any service to this defendant in relation to foreclosure and the default servicing division in relation to its business where it engages in foreclosure or default servicing immediately prior to beginning the foreclosure process.


40.
Please state the total number of foreclosures referred to this defendant by any servicer by an annual total for the last five (5) years.  This should include the aggregate number of referrals by any servicer under contract with this defendant or any former entity each year for the last five (5) years.


41.
Please state the total number of foreclosures during the same five (5) year period referred to this defendant where the servicer chose to use a non network attorney for the foreclosure services.  


42.
Please produce every email, sms, mms, im, voice mail, memorandum, any other document, media of any type or nature which reflects or relates to any communication between LPS, any other defendant to this action, any employee of any defendant to this action, any person, firm or entity that has a relationship with LPS or any defendant to this action which discusses, mentions, or otherwise communicates entered by any method any information of any type or nature regarding the consumers loan.  Excluded from this request are any communication which are attorney client privileged.  For any communication which is withheld as a result of any claim of privilege, please produce a privilege log indicating the timing of the communications by and between the parties to said communications, the basis for the claim of privilege and any other material required to provide a privilege log in compliance with the controlling rules of evidence in discovery.    

Dated this 

 day of 


, 20   .

O. Max Gardner III

Gardner & Gardner PLLC

Attorney for the Debtors/Respondents

NC State Bar #6164

P.O. Box 1000, Shelby, NC 28151-1000

(704) 487-0616 / FAX (704) 487-0619

e-mail maxgardner@maxgardner.com
CERTIFICATE OF SERVICE

This is to certify that on this 

 day of 

, 20 , I caused the foregoing Request to be served by first class mail, postage prepaid, on the Plaintiff and its counsel, addressed to:

Dated this 

 day of 


, 20   .

O. Max Gardner III

Gardner & Gardner PLLC

Attorney for the Debtors/Respondents

NC State Bar #6164

P.O. Box 1000, Shelby, NC 28151-1000

(704) 487-0616 / FAX (704) 487-0619

e-mail maxgardner@maxgardner.com
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