IN THE UNITED STATES BANKRUPTCY COURT

WESTERN DISTRICT OF NORTH CAROLINA

SHELBY DIVISION

IN THE MATTER OF:
)


)


)

CASE NO. 
John Q. Public and
)

OUR FILE NO.

Mary Public,
)


)


Debtors.
)

______________________________
)


)

Bank of America Home Loans
)

Servicing, L.P.,
)


)


Movant,
)


)

vs.
)


)

John Q. Public and Mary Public,
)


)


Respondents.
)


)







)
FIRST REQUESTS FOR ADMISSIONS
PROPOUNDED UPON THE MOVANT
BY RESPONDENTS JOHN Q. PUBLIC AND MARY PUBLIC

(false docs)
TO:
Bank of America Home Loans Servicing, L.P.:


COME NOW the above-named debtors-respondents, by and through their attorney of record, and herewith serve upon you the following requests for admissions of fact.  These requests are being made pursuant to the provisions of Rules 9014 and 7036 of the Rules of Bankruptcy Procedure, Rule 36 of the Federal Rules of Civil Procedure, and Rules 7016-1, 7026-1 and 7030-1 of the Local Bankruptcy Rules for the United States Bankruptcy Court for the Western District of North Carolina, and the Bankruptcy Practice Guide for the United States Bankruptcy Court for the Western District of North Carolina.

 
You are hereby requested by way of a proper officer to admit for the purpose of this action only the following facts.  Please note that under the provisions of the applicable court rules each and every matter set forth below will be deemed admitted unless, within thirty (30) days after service of this request, you serve a written answer or objection addressed to the matter, signed by you or your attorney.
DEFINITION OF TERMS
1. Unless otherwise indicated, “you,” “your,” or “Movant” shall mean Movant, its predecessor in interest Countrywide Home Loans Servicing, L.P., its agents, employees, independent contractors, attorneys, consultants, experts, investigators, and any other person acting for or on behalf of Movant.

2. Unless otherwise indicated, “Respondent” shall mean Respondents John Q. Public and Mary Public, their successors and assigns.

3. “Discovery Requests” means interrogatories, requests for admission, along with any contemporaneously served requests for production of documents.

4. "Describe" shall require that you provide a detailed response with particularized content and not just respond in summary or outline fashion.

5. “Document” refers to and includes all information in tangible form of any kind, including the originals and all non-identical copies of correspondence, memoranda, notes, worksheets, invoices, bills, diaries, letters, telegrams, contracts, reports, checks, receipts, summaries, notations of any sort of conversations, telephone calls, meetings, e-mail communications, and printed matter of any kind, together with all drafts or versions of these items; any graphical or aural records or representations of any kind (including, but not limited to, photographs, charts, videotapes, and recordings); and the electronic, mechanical, or electrical records of any kind (including, but not limited to, tapes, discs, diskettes, computer storage or retrieval hardware and software, and recordings).

6. “Identification” or “identify” or “give the description of” or “describe” or a request to “identify,” when referring to a document, shall mean to state all of the following information with respect to the document: (a) the nature of the document, including a summary of its content or subject matter; (b) the date of the composition, execution and publication of the document; (c) the name, address, position, and business affiliation of all writers, authors and signers of the document; (d) the name, address, and position of any person responsible for preparing or having all or part of the document prepared if different than 5(c); (e) the parties thereto, including persons to whom copies of the document were addressed, mailed, delivered or circulated; (f) the name, address, position, and business affiliation of each addressee and each recipient; and (g) the title, heading or subject matter of the document:

7.  “Identification” or “identify,” when referring to any person, shall mean to state such person’s full name, age, home address, telephone number(s), e-mail address(s), their relationship to you, their employer, and their job title.

8. “Consulted” or “relied upon,” when referring to documents, shall mean that the person has, at any time, read, reviewed, scanned, seen or looked at such documents in connection with the information or materials referred to in the Discovery Requests.

9. “Person” shall mean any natural person, partnership, proprietorship, corporation, limited liability company, association, union, governmental entity or agency, or any other entity or any director, officer, employee or agent thereof.

10. The term “Motion for Relief from Stay” refers to the motion filed by Movant herein. 

11. Where appropriate, the singular form of a word shall include the plural form, and vice versa; and, the masculine form of the word shall include the feminine form, and vice versa.

12. The term “refer,” “relate,” or “related” shall mean all documents or information, which in any way reviews, memorializes, references, etc. the subject matter of the request.

13. “Note” means the Promissory Note attached to the Motion for Relief from Stay as Exhibit A. 


14.
“Mortgage” means the Mortgage securing the “Note” at issue in this case.

15.  
“Property” shall refer to the property secured by the Mortgage and/or referenced or described in any manner by the Motion for Relief from Stay.


16.
“Closing” refers to the period of time during which the Respondent(s) signed the Note, the Mortgage, a settlement statement for liens on the Property, and/or any other related document.

17.
“Loan Transaction” means the entirety of the communications and documents that culminated in signing documents at the Closing.

18.
“Answer” shall include the amended answer Respondents filed to Movant’s motion, along with any objections, responses or amendments Respondents filed in this case. 

19.
“HAMP” means Home Affordable Modification Program.

20.
“MERS” shall mean Mortgage Electronic Registration Systems, Inc.

REQUESTS FOR ADMISSION

ADMISSION REQUEST NO. 1: The MERS Membership Rules attached as Exhibit A were in effect during the entire month of March 2009.

ANSWER:

ADMISSION REQUEST NO. 2: The Membership Rules referenced in Admission Request No. 1 applied to you during the entire month of March 2009.

ANSWER:

ADMISSION REQUEST NO. 3: You reviewed the final draft of the Motion for Relief from Stay before it was filed.

ANSWER:

ADMISSION REQUEST NO. 4: You approved the filing of the Motion for Relief from Stay.

ANSWER:

ADMISSION REQUEST NO. 5: The Note was not endorsed to you on the date the Motion for Relief from Stay was filed.

ANSWER:

ADMISSION REQUEST NO. 6: The Note was not endorsed in blank at the time the Motion for Relief from Stay was filed.

ANSWER:

ADMISSION REQUEST NO. 7: The copy of the Note attached to the Motion for Relief from Stay as Exhibit A was a true and accurate copy of the original.

ANSWER:

ADMISSION REQUEST NO. 8: The copy of the Note attached hereto as Exhibit 1 is a true and accurate copy of the original.

ANSWER:

ADMISSION REQUEST NO. 9: The copy of the Affidavit as to Real Party in Interest attached hereto as Exhibit 2 is a true and accurate copy of the original.

ANSWER:

ADMISSION REQUEST NO. 10: The copy of the Amended Affidavit as to Real Party in Interest attached hereto as Exhibit 3 is a true and accurate copy of the original.

ANSWER:

ADMISSION REQUEST NO. 11: MERS was Mortgagee of record at the time the Motion for Relief from Stay was filed.
ANSWER:

ADMISSION REQUEST NO. 12: Rule 8, Section 2(d) of the MERS Membership Rules referenced in Admission Request No. 1 above, did not authorize the assignment of the Note to Countrywide Home Loans Servicing, L.P.

ANSWER:

ADMISSION REQUEST NO.  13: The Assignment of Mortgage attached hereto as Exhibit 4 is a true and accurate copy of the original.

ANSWER:

ADMISSION REQUEST NO. 14: The person who signed the mortgage assignment attached hereto as Exhibit 4 was an employee of the law firm Lerner, Sampson, and Rothfuss at the time she signed the document.

ANSWER:

ADMISSION REQUEST NO. 15: The Corporate Resolution attached hereto as Exhibit 5 is a true and accurate copy of the original.

ANSWER:

ADMISSION REQUEST NO. 16: The Agreement for Signing Authority attached as Exhibit 6 is a true and accurate copy of the original.

ANSWER:

ADMISSION REQUEST NO. 17: Shellie Hill is the name that appears on the signature line of Exhibit 4.

ANSWER:

ADMISSION REQUEST NO. 18: The name Shellie Hill appears on a list of names attached to Exhibit 5.

ANSWER:

ADMISSION REQUEST NO. 19: You authorized the filing of Exhibit 5 with the Court in this case.

ANSWER:

ADMISSION REQUEST NO. 20: Exhibit 5 did not provide authority for Shellie Hill to assign the Note to Countrywide Home Loans Servicing, LP.

ANSWER:

ADMISSION REQUEST NO. 21: Exhibit 4 was executed after the Motion for Relief was filed.

ANSWER:

ADMISSION REQUEST NO. 22: Exhibit 4 was delivered to the Movant after the Motion for Relief was filed.

ANSWER:

ADMISSION REQUEST NO.  23: You were a member of MERS during the month of March 2009.

ANSWER:

ADMISSION REQUEST NO.  24: The document attached hereto as Exhibit 7 (MERSCORP, Inc. Rules of Membership) is a true and accurate copy of the MERSCORP, Inc. Rules of Membership in effect on March 23, 2009.

ANSWER:

ADMISSION REQUEST NO. 25:  You authorized the filing of Exhibit 7 with the Court in this case.

ANSWER:

ADMISSION REQUEST NO. 26:  Rule 8, Section 2(d) of the document attached as Exhibit 7 governed the assignment of the Note by MERS to Countrywide Home Loans Servicing, L.P.

ANSWER:

ADMISSION REQUEST NO. 27: Countrywide Home Loans Servicing, L.P. changed its name to Bank of America Home Loans Servicing, L.P. in April 2009.

ANSWER:

ADMISSION REQUEST NO. 28: The person who signed Exhibit 4, “Assignment of Mortgage,” did so as an agent of MERS.

ANSWER:

ADMISSION REQUEST NO.  29: The person who signed Exhibit 4 did so as your agent.

ANSWER:

ADMISSION REQUEST NO. 30:  The person who signed Exhibit 4 did so as an agent of Lerner, Sampson, and Rothfuss, L.P.A.

ANSWER:

ADMISSION REQUEST NO. 31: You authorized the preparation of Exhibit 4.

ANSWER:

ADMISSION REQUEST NO. 32: You authorized the filing of the Motion for Relief from Stay.

ANSWER:

ADMISSION REQUEST NO. 33: You authorized Lisa Allinson to sign the affidavits attached to the Motion as Exhibits 2 and 3.

ANSWER:

ADMISSION REQUEST NO. 34: You authorized the filing of the affidavits attached to the Motion as Exhibits 2 and 3 with the Court.

ANSWER:

ADMISSION REQUEST NO. 35: You authorized the preparation of the Proof of Claim filed with the Court in this case.

ANSWER:

ADMISSION REQUEST NO. 36: You authorized the filing of a Proof of Claim in this case.

ANSWER:

ADMISSION REQUEST NO. 37: You are not listed as a lienholder in the Proof of Claim filed with the Court in this case.

ANSWER:

ADMISSION REQUEST NO. 38: You paid for the preparation of the Proof of Claim filed with the Court in this case.

ANSWER:

ADMISSION REQUEST NO. 39: You authorized the recording of Exhibit 4, “Assignment of Mortgage,” with the Cleveland County Register of Deeds.

ANSWER:

ADMISSION REQUEST NO. 40: You paid the cost of recording Exhibit 4.

ANSWER:

ADMISSION REQUEST NO. 41: You are in the business of mortgage loan servicing.

ANSWER:

ADMISSION REQUEST NO.  42: The Federal Home Loan Mortgage Corporation has an interest in the subject matter of this action.

ANSWER:

ADMISSION REQUEST NO. 43: You are the sub-servicer for the mortgage loan which is the subject of this case.

ANSWER:

ADMISSION REQUEST NO. 44: You did not purchase the Note from MERS.

ANSWER:

ADMISSION REQUEST NO. 45: You did not determine the Respondents’ eligibility to participate in HAMP prior to obtaining a judgment against them.

ANSWER:

ADMISSION REQUEST NO. 46: The payee on the Note is Resource Bancshares Mortgage Group, Inc.

ANSWER:

ADMISSION REQUEST NO. 47:  The copy of the Note attached to the Motion for Relief from Stay as Exhibit A is identical to the copy of the Note attached as Exhibit A to the Affidavit of Lisa Allinson filed with the Court in this case on or about September 18, 2009.
ANSWER:

ADMISSION REQUEST NO. 48: The copy of the Note attached to the Motion for Relief from Stay as Exhibit A is identical to the copy of the Note attached as Exhibit A to the Amended Affidavit of Lisa Allinson filed with the Court in this case on or about October 28, 2009.

ANSWER:

ADMISSION REQUEST NO. 49: Countrywide Home Loans Servicing, L.P. did not purchase the Note from MERS.

ANSWER:

ADMISSION REQUEST NO. 50: Countrywide Home Loans, L.P. did not purchase the Note on July 19, 2007.

ANSWER:

ADMISSION REQUEST NO. 51: Natixis Real Estate Capital, Inc. has an interest in the subject matter of this case.

ANSWER:

ADMISSION REQUEST NO. 52: Natixis Real Estate Capital, Inc. is the servicer for the loan which is the subject of this case.

 ANSWER:

ADMISSION REQUEST NO. 53: The Motion for Relief from Stay was delivered to the Clerk of the United States Bankruptcy Court by U.S. mail.

ANSWER:

ADMISSION REQUEST NO. 54:  Exhibit 4 was delivered to the Cleveland County Register of Deeds by U.S. mail.

ANSWER:

ADMISSION REQUEST NO.  55: Exhibit 2, “Affidavit as to Real Party in Interest,” was attached to Plaintiff’s Motion for Relief from Stay.

ANSWER:

ADMISSION REQUEST NO. 56:  Exhibit 3, “Amended Affidavit as to Real Party in Interest,” was delivered to the Clerk of the United States Bankruptcy Court by U.S. mail.

ANSWER:

ADMISSION REQUEST NO. 57:  No proof of signing authority or Power of Attorney was attached to any of the affidavits or assignments.
ANSWER:

Dated this 

 day of 



, 20   .

O. Max Gardner III

Gardner & Gardner PLLC

Attorney for the Debtors/Respondents
NC State Bar #6164

P.O. Box 1000, Shelby, NC 28151-1000

(704) 487-0616 / FAX (704) 487-0619

e-mail maxgardner@maxgardner.com
CERTIFICATE OF SERVICE

This is to certify that on this 

 day of 

, 20 , I caused the foregoing Request to be served by first class mail, postage prepaid, on the Plaintiff and its counsel, addressed to:

Dated this 

 day of 


, 20   .

O. Max Gardner III

Gardner & Gardner PLLC
Attorney for the Debtors/Respondents
NC State Bar #6164

P.O. Box 1000, Shelby, NC 28151-1000

(704) 487-0616 / FAX (704) 487-0619
e-mail maxgardner@maxgardner.com
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