IN THE UNITED STATES BANKRUPTCY COURT

WESTERN DISTRICT OF NORTH CAROLINA

SHELBY DIVISION

IN THE MATTER OF:
)


)


)
CHAPTER 13 CASE NO.


)
OUR FILE NO.


)

Debtor.
)

______________________________
)


)


)
ADV. PROC. NO.


)

Plaintiff,
)


)

vs.
)


)


)


)

Defendant.
)

DEFENDANT'S FIRST REQUEST FOR ADMISSIONS

(PROOF OF OWNERSHIP OF THE MORTGAGE NOTE and PROPER TRANSFERS)

Pursuant to Rule 36 of the Federal Rules of Civil Procedure, which is made applicable to this Adversary Proceeding by Rule 7036 of the Federal Rules of Bankruptcy Procedure, Debtor/Defendant hereby demands that the Plaintiff, within thirty (30) days after service hereof, admit or specifically deny for the purposes of the above-captioned Adversary Proceeding and subject to all pertinent objections as to admissibility which may be interposed during further proceedings, the truth of the following facts.

In the event that any request is denied in whole or in part, you should set forth the reasons for such denial and identify the persons having knowledge thereof and the documents relating thereto.

DEFINITIONS

A. 
“You” means the Plaintiff 


. 

B.
“Debtor/Defendant” means 



. 

C.
“You” or “Your” means Plaintiff 


, its agents, employees, attorneys, servants, predecessors and/or successors in interest and all others acting on its behalf.


D.
"Original Mortgage Note" means the promissory note in the amount of $

, dated 

, and signed by Debtor/Defendant.
REQUEST FOR ADMISSIONS


1.
Referring to the original mortgage note which is the subject of Plaintiff's Motion for Relief from Stay, the full name of the original Lender listed on the said note in the amount of $


, dated 


, and signed by Debtor/Defendant is 


.


RESPONSE:

2.
Plaintiff is not the lender named in the original mortgage note which is the subject of this case.


RESPONSE:

3.
Plaintiff is not the holder of the original mortgage note.

RESPONSE:


4.
Plaintiff is not the owner of the original mortgage note.


RESPONSE:


5.
The original lender has not transferred possession of the original mortgage note or any rights thereunder to Plaintiff.

RESPONSE:

6.
Plaintiff is not in possession of the original mortgage note.


RESPONSE:

7.
The original mortgage note has not been lost or destroyed.


RESPONSE:

8.
The original lender has not filed an affidavit attesting to the loss of the original mortgage note or its destruction. 

RESPONSE:

9.
Plaintiff does not have a signed Power of Attorney authorizing it to file any type of affidavit attesting to the loss of the original mortgage note or its destruction.


RESPONSE:

10.
Plaintiff never had possession of the original mortgage note before it was allegedly lost.


RESPONSE:


11.
Plaintiff has no actual knowledge as to who lost the original mortgage note.


RESPONSE:  


12.
The original mortgage note in this case is part of a securitized trust composed of more than one mortgage loan.


RESPONSE:

13.
The securitized trust was created by a Pooling and Servicing Agreement.


RESPONSE:

14.
The Pooling and Servicing Agrement includes manadatory rules as to the time for the transfer of all original mortgage notes and security instruments (mortgages and deeds of trust) to the Master Document Custodian for the Trust.


RESPONSE:


15.
The original mortgage note was in fact transferred and delivered to the Master Document Custodian for the Trust.


RESPONSE:


16.
The original mortgage note was received by the Master Document Custoidan for the Trust prior to the final date for the delivery of the same as set forth in the conveyancing rules of the Pooling and Servicing Agreement.


RESPONSE:


17.
The Master Document Custodian filed a written report with the Trustee for the securitized trust in which it attested to the actual possession and custody of the original mortgage note in this case.


RESPONSE:


18.
If the original mortgage note in this case included an allonge, then the said allonge was permanently affixed to the said note.

RESPONSE:


19.
An allonge cannot be permantently affixed to a mortgage note by way of a paper clip, staple or scotch tape.


RESPONSE:


20.
An allonge was affixed to the original mortgage note in this case because there was insufficient room at the bottom or foot of the original mortgage note for any endorsements.


RESPONSE:


21.
The named Depositor for the securitized trust in this case actually transferred the original mortage note to the Master Document Custodian for the trust.


RESPONSE:


22.
The Sponsor for the securitized trust in this case actually transferred the original mortgage note to the Depositor for the trust.


RESPONSE:


23.
The Originator for the mortgage loan in this case transferred the original mortgage note to the Sponsor for the securitized trust.


RESPONSE:


24.
The Master Document Custodian for the securitized trust in this case verified in writing to the Trustee for the trust that it had confirmed an unbroken chain of transfers and deliveries of the original mortgage note from the Originator to the Sponsor, from the Sponsor to the Depositor, from the Depositor to the Trustee for the trust, and from the Trustee to the Master Document Custodian for the trust.

RESPONSE:


25.
The Trustee for the securitized trust in this case is the lawful owner and possessor of the original mortgage note.  

RESPONSE:


26.
No party, other than the Trustee for the securitized trust in this case, has any legal claims or rights in the original mortgage note.


RESPONSE:


27.
Any and all documents that purport to transfer the original mortgage note from the Originator to you would not be consistent with the mandatory conveyancing rules in the Pooling and Servicing Agreement for the trust that actually owns the original mortgage note.


RESPONSE:


28.
MERS has never claimed any beneficial rights or any form of ownership rights in the original mortgage note.


RESPONSE:


29.
MERS is not the holder of the original mortgage note in this case.

RESPONSE:


30.
Any rights MERS may have had in the original mortgage note were transferred to the Master Document Custodiain for the securitized trust when the trust was formed or shortly thereafter.


RESPONSE:


31.
MERS has no business records as to the receipt of any payments on the original mortgage note.


RESPONSE:


32.
MERS has no business records as to the application of payments on the origingal mortgage note.


RESPONSE:


33.
MERS has on employees who have ever serviced the original mortgage loan in this case.

RESPONSE:


34.
As between MERS and the Trustee for the securitized trust, the Trustee has all rights of ownership and possession with respect to the original mortgage note.


RESPONSE:


35.
The securitized trust that owns the original mortgage note in this case issued bonds to various parties who thereby acquired an ownership interest in the corpus of the trust.


RESPONSE:


36.
The corpus of the trust consisted and does consist of original mortgage notes such as the note in this case.


RESPONSE:


37.
The bonds issued by the trust were rated by Fitch, Moody’s or Standard & Poor’s.


RESPONSE:


38.
The investment-grade bonds issued by the trust could not have been sold without such ratings by Fitch, Moody’s or Standard & Poor’s.


RESPONSE:


39.
In rating the bonds, Fitch, Moody’s or Standard & Poor’s represented and confimed to the potential bond buyers that the Master Document Custodian actually had physical possession of all original mortgage notes to be delivered to the trust, including the note in this case.


RESPONSE:


40.
In rating the bonds, Fitch, Moody’s or Standard & Poor’s represented and confirmed to the potential bond buyers that all of the original mortgage notes had been properly transferred and delivered to the Master Document Custodian in an unbroken chain of transfers and deliveries from the originator to the intermediate parties and from such parties to the said Master Document Custodian for the trust.


RESPONSE:


41.
In rating the bonds, Fitch, Moody’s or Standard & Poor’s reprensented and confirmed to the potential investment-grade bond buyers that all of the original mortgage notes had been transfrerred to the trust in true sales from each party in the chain of transfers and deliveries.


RESPONSE:


42.
The Prospectus for the trust in this case represents that the mortgage loans are owned by the trust and are bankruptcy remote from any claims against the originators of the said loans.

RESPONSE:


43.
The Prospectus for the trust in this case represents that each transfer and delivery of the original mortgage notes from the originator to the sponsor, from the sponor to the depositor and from the depositor to the Master Document Custodian for the trust was a true and arms-length sale.


RESPONSE:


43.
The Prospectus for the trust in this case represents that the trust is the lawful owner and possessor of all original mortgage notes included in the trust, including the original mortgage loan in this case.

RESPONSE:
This the 
 day of 


, 2009.

Law Offices of O. Max Gardner III, P.C.

Attorney for the Debtor

NC State Bar #6164

P.O. Box 1000

Shelby, NC 28151-1000

(704) 487-0616

FAX (704) 487-0619

e-mail: maxgardner@maxgardner.com


CERTIFICATE OF SERVICE

O. MAX GARDNER III, attorney for the Debtor, hereby certifies to the Court as follows:

1.
I am not a party for the foregoing proceeding;

2.
I am not less than 18 years of age;

3.
I have this day served a copy of the foregoing DEFENDANT’S FIRST REQUEST FOR ADMISSIONS on all parties in interest by placing the same in an envelope, first-class mail, postage prepaid, (or by certified mail, return receipt, postage prepaid, as indicated below), addressed to each person at his dwelling house or usual place of abode or to the place where he regularly conducts his business or profession as follows:

And via the Court’s Electronic Case Filing System to:

Steven G. Tate, Trustee

P.O. Box 1778

Statesville, NC 28687-1778

John Bramlett

Bankruptcy Administrator

402 W. Trade St., Room 200

Charlotte, NC 28202-1664

4.
To the best of my knowledge, information and belief, the parties in interest are not infants or incompetent persons;

5.
Service as outlined herein was made within the United States of America.

Dated this the _____ day of January, 2009.

Law Offices of O. Max Gardner III, P.C.

Attorney for the Debtor

NC State Bar #6164

P.O. Box 1000

Shelby, NC 28151-1000

(704) 487-0616

FAX (704) 487-0619

e-mail: maxgardner@maxgardner.com
