IN THE UNITED STATES BANKRUPTCY COURT

WESTERN DISTRICT OF NORTH CAROLINA

SHELBY DIVISION
IN THE MATTER OF:
)


)


)

CASE NO. 
John Q. Public and
)

OUR FILE NO.

Mary Public,
)


)


Debtors.
)

______________________________
)


)

John Q. Public and
)

ADV. PROC. NO.

Mary Public,
)


)


Plaintiffs,
)


)

vs.
)


)

MERSCORP, INC.; MORTGAGE ELECTRONIC
)

REGISTRATION SYSTEM, INC., SOLELY AS
)

NOMINEE FOR GMAC MORTGAGE, LLC, 
)

SUCCESSOR BY MERGER WITH GMAC
)

MORTGAGE CORPORATION; et al.,
)


)


Defendants.
)


)
MOTION TO COMPEL 30(b) DEPOSITION DUCES TECUM AND
MOTION TO COMPEL THE DEPOSITION OF R.K. ARNOLD, CEO OF MERS


Come now the Plaintiffs, by and through their counsel of record, and respectfully move this Honorable Court pursuant to Rule 30(b) of the Federal Rules of Civil Procedure for an Order compelling the Defendants to submit to depositions in this case.  In support of this motion, Plaintiffs state as follows:

1.
Plaintiffs have previously noticed the deposition of a 30(b) corporate representative of the Defendants in this action and has also noticed the deposition of R.K. Arnold, CEO of MERS.

2.
Defendants have entered a blanket objection to the 30(b) deposition notice containing generally boilerplate objects to the areas of examination requested by the Plaintiffs.

3.
Defendants have instructed Plaintiffs, through counsel, that they refuse to agree to allow the deposition of R.K. Arnold, absent a court order.

4.
Plaintiffs move herein for an Order compelling the 30(b) deposition as noticed and for an order compelling the deposition of R.K. Arnold in this case.

5.
As grounds for these depositions, Plaintiffs show unto the Court that the allegations of this complaint are that Defendants in this action lacked standing to foreclose on their home and that at the time that they instituted foreclosure against them in Superior Court, Cleveland County, North Carolina, there was no default on Plaintiffs’ loan. 
6.
Plaintiffs further alleged that the MERS system is illegal in its operation in that because of the manner in which the MERS system is set up, the conduction of foreclosure proceedings by MERS in the State of North Carolina is always illegal because MERS admits that it never owns the debt upon which it is attempting to foreclose.  

7.
Because the ultimate outcome of this adversary proceeding will ultimately determine whether MERS may continue to conduct the foreclosure in State Court, the Plaintiffs should be entitled to fully examine the Defendants and to fully discover the internal operations of the defendants’ systems and to conclusively establish as a matter of law, once and for all, whether or not the entire MERS system as it is operated in the State of North Carolina with respect to its foreclosure activities is in fact legal.

8.
As to the specific request to depose R.K. Arnold as a fact witness in this case, the Plaintiffs would show that Mr. Arnold has previously been deposed in at least two other lawsuits.  In that sworn testimony Mr. Arnold takes credit as being one of the “architects” of the MERS system and being one of the key people who designed and implemented the concept of MERS and has previously testified that he is the person most knowledgeable about the reasoning for the system and the purpose and power of the system.  One of the things that Mr. Arnold has testified to previously is a “freezing” of the lien in the name of MERS while the promissory note moves from entity to entity.  The Plaintiffs wish to fully flush out this previously limited testimony and explore MERS right to control the mortgage of individual borrowers to develop a full factual record for the Court to make a very critical decision regarding the activities of MERS within the State of North Carolina.  While there are instances where a plaintiff’s request to depose a senior officer of a corporation may properly be viewed as merely harassing or embarrassing in nature or intended for an improper purpose, in this case, Mr. Arnold is an important fact witness regarding the creation and implementation of the MERS system and is one of the key architects of the entire MERS system and is likely the most knowledgeable person within MERS to speak upon its understanding of its rights, powers, obligations and ownership status with respect to each element of a mortgage loan on behalf of this defendant.
9.
Without this discovery the Plaintiffs’ efforts to prove their case will be effectively destroyed by the Defendants’ ability to simply stonewall the discovery process.
10.
Further, the deposition of R.K. Arnold in this case has more than passing significance to a number of cases presently in various stages of litigation within the Western District of North Carolina and within the State of North Carolina.  This deposition could provide discoverable information regarding the activities and conduct of MERS in those cases as well.   The undersigned counsel represents other plaintiffs in similar actions.  Counsel has volunteered to arrange the deposition of Mr. Arnold with MERS’ counsel so that this deposition may cover all the issues in this case as well as all the issues in each of the other cases which are pending where MERS is a defendant.  This offer has also been rejected by MERS.

11.
Plaintiffs are informed and believe and therefore allege that this Court should enter an order compelling Defendants to produce a 30(b) witness who is the person most knowledgeable regarding the issues set forth in the notice and an order compelling the Defendants to allow the deposition of R.K. Arnold as noticed by the Plaintiffs herein.


WHEREFORE, Plaintiffs respectfully pray to the Court as follows:
A.
That the Court conduct a hearing on this motion and thereafter that the Court order the Defendants to submit to depositions as requested by the Plaintiffs on those areas of examination requested;

B.
That the Plaintiffs have such other and further relief as to the Court may seem just and proper.

Dated this 

 day of 



, 20   .

O. Max Gardner III

Gardner & Gardner PLLC

Attorney for the Debtors/Plaintiffs
NC State Bar #6164

P.O. Box 1000, Shelby, NC 28151-1000

(704) 487-0616 / FAX (704) 487-0619

e-mail maxgardner@maxgardner.com
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, 2010, I caused the foregoing Motion to Compel to be served by first class mail, postage prepaid, on the Defendants and their counsel, addressed to:
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Gardner & Gardner PLLC
Attorney for the Debtors/Plaintiffs
NC State Bar #6164

P.O. Box 1000, Shelby, NC 28151-1000
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e-mail maxgardner@maxgardner.com












