IN THE UNITED STATES BANKRUPTCY COURT

WESTERN DISTRICT OF NORTH CAROLINA

SHELBY DIVISION

IN THE MATTER OF:
)


)


)
CASE NO. 

John Q. Public and
)
OUR FILE NO.

Mary Public,
)


)

CHAPTER 13


Debtors.
)

_________________________________  )

John and Mary Public


Plaintiffs

Vs.


Adversary Proceeding No.: ______

GMAC Mortgage, LLC

 
Defendant

NOTICE OF DEPOSITION BY WRITTEN QUESTIONS
TO:
GMAC Mortgage, L.L.C., Defendant, 


Please take notice that, under Federal Rule of Civil Procedure 31, Plaintiffs will take the deposition of the custodian of records for The Bank of New York Mellon, N.A. by written questions, on ___________ at __:00am, at ______________________________.

1. The Bank of New York Mellon, N.A. (“BNYM”) is directed to designate a person or persons to testify on its behalf in the following matters: Plaintiff’s mortgage loan; BNYM’s status as “creditor” of Plaintiff’s mortgage loan; BNYM’s relationship with GMAC Mortgage, LLC as it pertains to Plaintiff’s mortgage loan; when, from whom, and by virtue of what transaction BNYM acquired Plaintiff’s mortgage loan; the authenticity, meaning, and purpose of the Mortgage Loan Transfer Notice dated October 13, 2009 that Plaintiff received by mail; BNYM’s relationship to Mortgage Electronic Registration Systems, Inc. a/k/a “MERS” as it pertains to Plaintiff’s mortgage loan.

2. A copy of the questions to be asked at the deposition is attached.

3. Under Federal Rules of Civil Procedure 31(a)(1) and 45(a)(1)(A)(iii), BNYM is requested to produce the following discoverable information (including responsive documents, electronically stored information, or tangible things) at the deposition:

a. All documents evidencing the transaction whereby BNYM acquired Plaintiff’s mortgage note; 

b. All transfer and/or delivery receipts evidencing the physical transfer of Plaintiff’s mortgage note from loan inception to its transfer and/or delivery to BNYM;

c. All custodial agreements applicable to Plaintiff’s mortgage loan file; 

d. Any servicing, or pooling and servicing agreement, applicable to Plaintiff’s mortgage loan;
e. Plaintiff’s mortgage loan file;

f. All documents in your possession, custody, or control relating to Plaintiff’s mortgage loan.
Dated this 

 day of 



, 20   .

O. Max Gardner III

Gardner & Gardner PLLC

Attorney for the Debtor/Plaintiffs

NC State Bar #6164

P.O. Box 1000, Shelby, NC 28151-1000

(704) 487-0616 / FAX (704) 487-0619

e-mail maxgardner@maxgardner.com
CERTIFICATE OF SERVICE


This is to certify that a true and correct copy of the foregoing Notice of Deposition by Written Questions has been served on the parties listed below and/or on the following parties by email, ECF and/or by delivery of a copy of same to an affiliate of the US Postal Service for mailing by first class US Mail on March 19, 2010.

Debtors
GMAC Mortgage LLC

c/o Daniel P. Tobin

SettlePou

3333 Lee Parkway, Eighth Floor

Dallas, Texas 75219

The Bank of New York Mellon, N.A. 

5730 Katella Avenue

Cypress, CA 90630
Dated this 

 day of 



, 20   .

O. Max Gardner III

Gardner & Gardner PLLC

Attorney for the Debtor/Plaintiffs

NC State Bar #6164

P.O. Box 1000, Shelby, NC 28151-1000

(704) 487-0616 / FAX (704) 487-0619

e-mail maxgardner@maxgardner.com
