IN THE UNITED STATES BANKRUPTCY COURT

WESTERN DISTRICT OF NORTH CAROLINA

SHELBY DIVISION

IN THE MATTER OF: 



)

)

SUSAN DEBTOR,




) 
Chapter 13 Case No. 

)
Our File No.:

Debtor 



)

) 









)

)

CITIBANK (SOUTH DAKOTA), N.A.,

)

)

Plaintiff,



)

v. 






)

)
Adv. Proc. No.

SUSAN DEBTOR,




)

)

Defendant. 



)

TO:
Citibank and Kimberly S. More, it’s counsel of record

PLEASE TAKE NOTICE that Defendant will take the depositions upon oral examination of certain designated representatives of Citibank on 


, 
    
         , 20   , pursuant to Rule 30(b)(6) of the North Carolina Rules of Civil Procedure. The depositions will commence at 

 on 


, 20
, at the offices of O. Max Gardner III, 403 S. Washington Street, Shelby, North Carolina, and will continue from day to day until completed.
 
As required by Rule 30(b)(6), the deponent shall designate one or more officers, directors, managing agents, or other persons to testify on its behalf as to the following matters:

1.
All of the allegations in the Complaint and Citibank’s responses to Defendant’s prior discovery requests;


2.
The manner in which Citibank handled the accounts at issue including the 

                   the entry of all debits and credits on the account, the use of corporate



advances, and the software platform used for the mortgage servicing



operations;


3.
The procedures for the entry and preservation of collector notes and records;


4.
The preparation and maintenance of an account XLS or KLT form for the



subject case and how to read the form;


5.
How to compute a reinstatement and a payoff amount for the loan;


6.
The operation of the legal network, included how the attorneys are selected,



how they are paid, who they report to, how their fees are fixed or set, and



how they report to the party who retained them.


7.
The meaning of the various notations in the documents that were produced; 



Including the transaction codes and the definitions of all such codes;


8.
The content of all documents claimed as privileged and the basis for the assertion of any privilege for each document for which a privilege was asserted;

9.
The internal processes and procedures that Citibank utilized to:



a.
Make a determination that it had a valid claim against the Debtor’s estate, in In re Susan Debtor, Case No. 
                   , pending in the United States Bankruptcy Court for the Western District of North Carolina – Shelby Division;



b.
Calculate the amounts owed that were claimed in that certain proof of claim, docketed as Claim No. 14 when filed by Countrywide on or about July 6, 2007 in the bankruptcy case captioned: In re Susan Debtor, Case No. 

, pending in the United States Bankruptcy Court for the Western District of North Carolina – Shelby Division;



c.
Prepare and file, or have filed on its behalf, that certain proof of claim, docketed as Claim No. 
 when filed by Citibank on or about July 6, 2007 in the bankruptcy case captioned: In re Susan Debtor, Case No. 

, pending in the United States Bankruptcy Court for the Western District of North Carolina – Shelby Division;



d.
Monitor and defend that certain proof of claim, docketed as Claim No. 
 when filed by Citibank on or about July 6, 2007 in the bankruptcy case captioned: In re Susan Debtor, Case No. 

, pending in the United States Bankruptcy Court for the Western District of North Carolina – Shelby Division;


10.
Questions regarding those documents listed on the attached Exhibit A and produced by Citibank in response to the accompanying subpoena;

11.
The bankruptcy initiatives used by Citibank to collect moneys from debtor’s estates in the United States Bankruptcy Court for the Western District of North Carolina – Shelby Division.
In accordance with the Federal Rules of Civil Procedure, a subpoena will be served upon the deponent. The deponent, pursuant to this subpoena, shall be required to produce for inspection and copying the documents described in Exhibit A. The deponent shall also be required to designate one or more officers, directors, managing agents or other persons to testify on its behalf as to the authenticity and identity of the  documents set forth in Exhibit A.
 
All parties are invited to attend and cross-examine.
This the 
 day of 


, 2008.
O. Max Gardner III




Gardner Law Offices



Attorney for the Debtor


P.O. Box 1000, Shelby, NC 28151-1000

N.C. State Bar No. 6164


(704) 487-0616/Fax (888) 870-1647


e-mail: maxgardner@maxgardner.com
CERTIFICATE OF SERVICE

O. MAX GARDNER III, attorney for the debtor, hereby certifies to the Court as follows:

1.
I am not a party for the foregoing proceeding;

2.
I am not less than 18 years of age;

3.
I have this day served a copy of the foregoing NOTICE OF DEPOSITION on all parties in interest via the Court’s Electronic Case Filing System where possible or placing the same in an envelope, first-class mail, postage prepaid, addressed to each person at his dwelling house or usual place of abode or to the place where he regularly conducts his business or profession as follows:

Citibank, by and through its attorney, Kimberly More

Steven G. Tate, Chapter 13 Trustee

P.O. Box 1778

Statesville, NC  28687-1778
Mr. John L. Bramlett

U.S. Bankruptcy Administrator

Gateway Plaza Building, Suite 200

402 West Trade Street

Charlotte, NC  28202

Debtor

4.
To the best of my knowledge, information and belief, the parties in interest are not infants or incompetent persons;

5.
Service as outlined herein was made within the United States of America.

This the _____ day of __________, 2008.

________________________________________

O. Max Gardner III

Law Offices of O. Max Gardner III, P.C.

Attorney for the Debtor

NC State Bar #6164

P.O. Box 1000, Shelby, NC 28151-1000

(704) 487-0616 / FAX (704) 487-0619

e-mail maxgardner@maxgardner.com
EXHIBIT A (to Subpoena Duces Tecum)
DOCUMENTS TO BE PRODUCED

FOR INSPECTION AND COPYING

DEFINITIONS
For purposes of responding to this duces tecum request, the following definitions shall apply:


1.
“Debtor” means Susan Debtor.


2.
“Citibank” means Citibank, N.A. and its employees, agents, attorneys, accountants, representatives, associates, predecessors, successors, assigns, affiliates, subsidiaries or entities acting on its behalf or under its control.


3.
“Petition Date” means May 14, 2007.


4.
“Proof of Claim” means that certain proof of claim, Claim No. 14, filed by Citibank on or about July 6, 2007 in the bankruptcy case captioned:  In re Susan Debtor, Case No. 

, pending in the United States Bankruptcy Court for the Western District of North Carolina – Shelby Division.


5.
“Susan Debtor Mortgage” refers to the mortgage which forms the basis for the Proof of Claim.


6.
“Promissory Note” refers to the debtor’s obligation to repay to mortgage loan which forms the basis for the Proof of Claim.


7.
“Document” or “Documents” means and its intended to have the broadest possible meaning and includes, without limitations, any writings, electronic transmissions, email, drawings, graphs, charts, photographs, recorded, digitally encoded, graphic, and/or other data compilations from which information can be obtained, translated if necessary through detection devices into reasonably usable form, or other information, including originals, copies (if the original is no longer available), translations and drafts thereof and all copies bearing notations and marks not found on the original.  The term “Document” or “Documents” includes without limitation, account statements, affidavits, analyses, appraisals, confirmations, contracts, correspondence, communications, deeds of trust, diskettes, drafts, estimates, evaluations, filings, financial statements, forms, journals, ledgers, letters, lists, memoranda, minutes, notations, notes, opinions, orders, pamphlets, papers, employees’ review checklists, permanent files, pictures, press releases, projections, prospectuses, publications, receipts, recordings of conferences, conversations or meetings, reports, statements, statistical records, studies, summaries, tabulations, telegrams, telephone records, telex messages, transcripts, understandings, videotapes, vouchers, work papers, copies of records and documents, and sheet or things similar to any of the foregoing however denominated.  The term “Document” or “Documents” further means any document now or at any time in the possession, custody, or control of the entity to whom this document request is directed (together with any predecessors, successors, affiliates, subsidiaries or divisions thereof, and their officers, directors, employees, agents and attorney(s).  Without limiting the term “control” as used in the preceding sentence, a person is deemed to be in control of a document if the person has a right to secure the document or a copy thereof.

8.
“And” and “or” as used herein are terms of inclusion and not of exclusion and shall be construed either disjunctively or conjunctively as necessary to bring within the scope of the request for production of documents any document or information that might otherwise be construed to be outside its scope.


9.
“Any” means one or more.


10.
“Describe,” “discuss,” “analyze,” describing,” “discussion,” or “analyzing,” mean any document that, in whole or in part, characterizes, delineates, explicates, deliberates, evaluates, appraises, assesses or provides a general explanation of the specified subject.


11.
“Person” means any natural person, corporation, partnership, company, sole proprietorship, association, institute, joint venture, firm, governmental body, or other legal entity, whether privately or publicly owned or controlled, for profit or not-for-profit, or partially or fully government owned or controlled.


12.
“Relate to” and “relating to” mean to make a statement about, refer to, discuss, describe, reflect, contain, comprise, identify, or in any way to pertain to, in whole or in part, or otherwise to be used, considered, or reviewed in any way in connection with, the specified subject.  Thus, documents that “relate to” a subject also include those which were specifically rejected and those which were not relief or acted upon.


13.
The singular form of a noun or pronoun shall be considered to include within its meaning the plural form of the noun or pronoun, and vice versa.  The masculine form of a noun or pronoun shall be considered to include within its meaning the feminine form of the noun or pronoun, and vice versa.


14.
Regardless of the tense employed, all verbs shall be read as applying to the past, present and future as is necessary to make any paragraph more, rather than less, inclusive.


15.
“Year” means calendar year.

DOCUMENTS COMMANDED FOR PRODUCTION
1.
A copy of the Promissory Note and Susan Debtor Mortgage.

2.
All documents evidencing, relating to, or referring to the payment history of the Debtor before and after the Petition Date.

3.
All documents evidencing, relating to, or referring to the preparation of and/or the support for the Proof of Claim.

4.
All documents evidencing, relating to, or referring to any existing internal policy or procedure, written or otherwise published, regarding drafting, verifying and filing of proofs of claims.

5.
All documents evidencing, relating to, or referring to all internal and external written correspondence relating to the Susan Debtor Mortgage.

6.
All documents evidencing, relating to, or referring to any attempt of Citibank to collect on its debt from the Debtor, including but not limited to all communication or correspondence with the Debtor.

7.
All documents evidencing, relating to, or referring to Citibank’s communication with the Debtor before and after the Petition Date.

NOTE:
The United States Trustee shall provide a certificate of compliance with The Right to Financial Privacy Act of 1978 prior to the return date for service of documents in the subpoena.




