NOTICE OF TAKING DEPOSITIONS

NOTICE TO:  
FEDERAL NATIONAL MORTGAGE ASSOCIATION,  MORTGAGE ELECTRONIC REGISTRATION SYSTEMS. INC., EVERHOME MORTGAGE COMPANY



c/o Christopher Botcher, Esq.




Meaghan Ryan, Esq.



 
Attorney for the defendants 

 


Sirote & Permutt P.C. 

 


2311 Highland Avenue South 
 


Birmingham, Alabama 35205 
 


(205) 930-5242 
 


(205) 930-5101 fax 

 
PLEASE TAKE NOTICE that, pursuant to Alabama Rules of Civil Procedure, Plaintiff will take the deposition of the 30(b)(6) representative(s) of the defendants, upon oral examination before an officer authorized by law to administer oaths.  The matters on which examination is requested are:

I. INITIAL AREAS OF INQUIRY 

1. A discussion of the factual allegations of the complaint.  

2. A discussion of the legal claims made in the complaint.  

3. A discussion of the deponent’s employment history and experience. 

4. A discussion of the deponent’s qualifications to testify regarding the specific areas of inquiry.  

5. The deponent’s definition of default.  

6. Any documents or responses to discovery items by the deponent.  

7. A complete discussion of employee rolls, organizational charts and flow charts used by the deponent during the term of the Mortgagor’s account which is descriptive and reflective of the deponent’s residential mortgage servicing department;

8. Discussion of any efforts to respond to this notice, including the following:

a. Investigation and research done on behalf of deponent in a fair attempt to provide the information requested in this notice; 

b. Name, address and position of each person who on behalf of deponent gathered information or sought to gather information sought in this notice;

c. Name, address and position of each person contacted in an attempt to obtain the information requested in this notice;

II. MORTGAGE SERVICING ISSUES 

9. A discussion of the industry standards recognized by the deponent governing each of the following areas:

a. Mortgage Servicing.  

b. Application of payments to the Mortgagor’s account.  

c. Priority of application of payments to the Mortgagor’s account.  

d. The use of Suspense accounts by the Deponent. 

e. The policies and procedures in place for determining when to place funds into a suspense account.  

f. The policies and procedures in place for determining how, why and when to post funds from a suspense account to the Mortgagor’s account.  

g. The policies and procedures of the deponent with respect to the administration, accounting, posting, and reconciliation of unapplied funds to the mortgagor’s account.  

h. The use, accounting, administration and reconciliation of any escrow accounts including a full discussion of the legal and regulatory requirements governing escrow accounts imposed upon the deponent.  

10. A discussion of the deponent’s policies, procedures, or protocols which are currently in place and/or were in place within the last ten (10) years relative to  residential mortgage servicing regarding any of the areas of inquiry listed in the previous heading including its subparts number 5(a)-(h).

11. A discussion of the deponent’s policies, procedures, or protocols which are currently in place and/or were in place within the last ten (10) years relative to authorizing or setting forth the booking, logging, tracking, tacking and/or collection of any fees or charges including but not limited to property preservation fees, broker opinion fees, appraisal fees, attorneys fees, inspection fees, statutory expenses, bankruptcy monitoring fees or other similar fees and expenses, corporate advances or any other charges and fees which the deponent contends are authorized by the consumer mortgage agreements and which were assessed, booked, logged, tracked, and/or processed in any way for collection against the loan of the plaintiff in this case.  

12. A complete discussion of every document or image stored electronically or in a paper file regarding the mortgagor or the mortgagor’s account serviced by the deponent. 

13. A complete and full description and discussion of the loan history and all entries regardless of whether the same were intended for collection or not of any amounts to the loan of the mortgagor.  

14. The complete and full description and discussion of any responses to any Qualified Written Requests received by the deponent regarding the Mortgagor’s account.   

15. A complete discussion of each software system used by the deponent in its mortgage servicing operations.  The deponent should be prepared to discuss each of the following with regards to the software so identified: 

a. The name of the software. 

b. The vendor, owner or licensor of the program. 

c. The capabilities and functionalities of the program vis-à-vis mortgage servicing, accounting, management and reporting.  

d. Every capacity of the software to retain or catalog images and correspondence related to the Mortgagor.  

e. Every part, portion, division, or module of the software.  

f. How the software system tracks delinquencies.  

g. Any capacity of the software to trigger or assess any fee or charges based upon any claimed delinquency of the mortgagor.

h. The ability of the software to track any charges to the account of the mortgagor.  

i. The ability of the software to archive records of all changes to the mortgagor’s account.  

j. The archived data of the changes to the mortgagor’s account maintained on the software.  

k. Any codes for the mortgagor’s account as well as the definition of those codes.  

l. A complete discussion of all the data which is maintained electronically by the deponent regarding the mortgagor or the mortgagor’s account serviced by the deponent.    

16. A complete and full description and discussion of any and all efforts by or on behalf of the deponent relative to any Relief from stay involving the Mortgagor including any memorandum, policies, procedures, or protocols currently in place or in place at any time during the term of the Mortgagor’s account relative to, authorizing or setting forth the circumstances whereby the deponent or the deponent’s attorneys, employees, agents, vendors or contractors file or seek a relief of automatic stay in chapter 13 bankruptcies. 

17. A complete discussion of any spreadsheets or other recapitulations which are intended by the deponent to represent the history of the payments to the mortgagor’s account as well as their application by the deponent to the mortgagor’s account.  

18. A complete discussion of the existence of any contractual relationship between the deponent and the outsource provider known as Lender Processing Services aka LPS fka Fidelity National Bankruptcy and Foreclosure Services aka Fidelity aka Fidelity Default or any subsidiary or affiliate of Lender Processing Services.  This area of inquiry includes not only the existence of the relationship but the terms of the relationship including the respective rights, duties and obligations of the parties under any contractual relationship between the parties.  

19. A discussion of the identities, job titles, job duties, flow chart and all specially applicable  policies, memorandum, policies, procedures, protocols, of any mortgage servicing representative or employee or personnel who were primarily assigned files which were currently or formerly considered delinquent. 

20.  A discussion of every department within the deponent’s residential mortgage servicing business and their respective duties.  

21. A discussion of the persons charged with managing each of the departments of the deponent which are involved in the servicing of residential mortgage loans. 

22. A complete discussion of the payoff amounts provided to the mortgagor pursuant to any qualified written request or any other request.  

23. A complete discussion of the access rights and related filtering tools that at any time during the term of the mortgagor’s account with the deponent have been made available to any outsource vendor or other third party to view by web access or other means your data reflecting the status of individual customer mortgage accounts.
24. A complete discussion of your business rules, software system rules, operational policies, and employee and management responsibilities relating to the submission of claims to investors or master servicers for reimbursement of nonrecoverable advances or other loan-level corporate advances that are expected or deemed not to be recoverable with respect to the mortgagor’s account and to the allocating, posting, handling, disbursing, or disposing of funds received in payment of those claims.
III. MORTGAGE LOAN MODIFICATION AND LOSS MITIGATION ISSUES 

25. A complete discussion of all loan modification and loss mitigation issues for the Mortgagor’s loan.  

26. A complete discussion of each document of the mortgagor which involves or is related to any loan modification or loss mitigation issues.  

27. A complete discussion of the voluntary and mandatory loan modification and loss mitigation programs in place at the time that the deponent entered into loss mitigation efforts with respect to the mortgagor’s account.  

IV. MORTGAGE FORECLOSURE ISSUES 

28. The names of the person or persons who made the decision to begin foreclosure proceedings against the mortgagor.
 
29. The names of the persons who prepared the form letters for signing by Cynthia W. Williams of Sirote and Permutt that were sent directly to Dorothy McDonald.
30. A complete discussion of the persons or parties who prepared any mortgage assignments in this case including the date, time and location of the preparation of that document.  

31. A complete discussion of the persons or parties who prepared any endorsements or allonges to the promissory note in this case including the date, time and location of the preparation of that document.  

32. The deponent’s relationship with LPS including any contractual relationship for the provision of default services.  This request should be construed broadly enough to include a discussion of the services which are provided to the deponent by LPS when a loan serviced by the deponent enters into foreclosure or bankruptcy status.  

33. A complete discussion of the contents of the information contained in the software program known as LPS Desktop.  This category includes discussing all facets of that software program including Process Management, Image Management, Invoice Management or any of the predecessor names of the Software package including New Image Express, New Invoice or any other module in the software by whatever name or delineation.  

34. A complete discussion of the entries in the LPS Desktop software as well as a complete discussion of the images and data stored, made available on or to, or in any linked or connected to the LPS Desktop software such that the data may be used, read, configured, accessed or integrated with the persons or parties actually managing the foreclosure process.  

35. A complete discussion of the deponent’s responsibilities with respect to the foreclosure process and a description and discussion of the responsibilities and work items delegated to LPS or any other vendor or contractor.  

V. STANDING ISSUES 

36. A complete discussion of the complete chain of transfers and assignments of the original mortgage of the mortgagor as provided for by the Pooling and Servicing Agreement and the Document Custodial Agreement.
37. A complete discussion of the rules and procedures as to who must sign or execute the original assignment of mortgage and each and every subsequent assignment.
38. A complete discussion of the identification of the officer of any transferring institution that must sign any of the assignments of mortgages.
39. A complete discussion of the policies and procedures for verification that there are no breaks in the chain of assignments of the original mortgage from the original mortgagee of record to the Custodian for the Residential Mortgage-Backed Securitized Trust that actually owns the loan instruments in this case (hereinafter “The Trust”).
40. A complete discussion of the policies and procedures regarding the obligations of the Document Custodian for the Trust with respect to holding and maintaining all assignments of deeds of trust and/or mortgages with their related mortgage notes.
41. A complete discussion of all policies and rules regarding the assignments of deeds of trust and/or mortgages in blank (e.g., an assignment to no designated assignee).
42. A complete discussion of all policies, rules and procedures regarding any requirements that any assignment of a mortgage must include the legal name of the entity to which the beneficial interest is being assigned.
43. A complete discussion of all policies, rules and procedures regarding the acceptance of blanket assignments of mortgages to any party in the chain of assignments from the original mortgage to the Custodian for the Trust.
44. A complete discussion of all policies rules and procedures regarding the acceptance or rejection of unrecorded assignments of mortgages by the Custodian for the Trust.
45. A complete discussion of all policies, rules and procedures regarding the due affixing of a notary stamp and seal to all executed assignments of deeds of trust and/or mortgages.
46. A complete discussion of all policies rules and procedures regarding any requirements that the assigned mortgages must contain original signatures in lieu of stamped signatures.
47. A complete discussion of all policies rules and procedures regarding any requirements that all recorded assignments of mortgages must include the official date of recording by the local office of land records for the jurisdiction in which the real property is situated.
48. A complete discussion of all policies, rules and procedures that prohibit the direct assignment of mortgages from the original mortgagee of record to the Trust.
49. A complete discussion of all policies, rules and procedures that would prohibit any servicer of the mortgage loans for the Trust from assigning the rights of the Trust in a mortgage to a new lender or third party.

VI. DOCUMENTS AND IMAGES 

50. A complete discussion of all policies and procedures regarding recording of the original mortgage by the original mortgagee of record.

51. A complete discussion of all policies and procedures regarding the assignments of the original mortgage after the recording. 
52. A complete discussion of the name and address of the custodian for all of the original loan documents in this case.

53. A complete discussion of all policies, rules and procedures regarding the form and the custodial requirements for all intervening assignments of mortgages that are executed by parties other than the original mortgagee of record.

54.  
A complete discussion of all policies, rules and procedures regarding how the original note must be endorsed by the original lender.

55.  
A complete discussion of all policies, rules and procedures regarding how original notes endorsed in blank are transferred from the originator to the intervening parties and finally to the Trust.

56.   
A complete discussion of all policies, rules and procedures regarding the endorsement of notes with respect to the use of an allonge.

57.  
A complete discussion of all policies, rules and procedures regarding endorsements on notes and the name of the institution making the endorsement as the seller-endorser.

58.  
A complete discussion of all policies, rules and procedures regarding whether or not the name of institution endorsing a note as the seller-endorser must be clearly typed or printed.

59.  
A complete discussion of all policies, rules and procedures regarding the name and title of the individual authorized to endorse a note for the seller-endorser and proof of such title and authority.

60.  
A complete discussion of all policies, rules and procedures as to the whether or not a third-party can act as an attorney-in-fact or pursuant to corporate power of attorney to endorse a note for the seller-endorser.

61.  
A complete discussion of all policies, rules and procedures regarding the form of an endorsement in blank on a note by a seller-endorser.

62.  
A complete discussion of all policies, rules and procedures for the endorsement of a note by a seller-endorser that is “doing business as” some entity under an assumed name, including the formal corporate name of the entity and the proof of the legal status of the “doing business as” entity.

63.  
A complete discussion of all policies, rules and procedures regarding a complete and unbroken chain of transfers and receipts of the note from the original mortgagee to all intervening parties and finally to the Trustee for the Trust.

64.  
A complete discussion of all policies, rules and procedure regarding the necessity for affixing an allonge to the note.

65.  
A complete discussion of all policies, rules and procedures as to what constitutes a non-conforming allonge to a note.

66.  
A complete discussion of all rules, regulations and policies that allow or prevent a mortgage servicer from making any changes to a note or an allonge to a note.

67.  
A complete discussion of all rules, policies and regulations related to the endorsement of a note by a “successor in interest” or “a successor by merger” to the preceding endorser and what proof must be provided to prove the rights of such successor.

68.  
A complete discussion of all rules, policies and procedures or regulations related to the endorsement of a note that contains an abbreviation that does not match the formal legal name of the seller-endorser.

69.  
A complete discussion of all rules, policies and procedures related to a seller-endorsement that is missing a signature.

70.  
A complete discussion of all rules, policies and procedures related to a seller-endorsement that is missing a signature where the institution that should have endorsed the note is no longer in business or is a debtor in a case under Title 11 of the Bankruptcy Code.

71.  
A complete discussion of all rules, policies and regulations regarding a seller-endorsement that includes a facsimile signature.

72.  
A complete discussion of all rules, policies and regulations related to the Asset Purchase Agreements for the sale of the original note by the originator and by all intervening sellers up to and including the final sale to the Trust.

73.  
A complete discussion of all rules, policies and regulations related to the True Sale Legal Opinions for the sale of the original note by the originator and by all intervening sellers up to and including the final sale to the Trust.

74.  
A complete discussion of all rules, policies and procedures related to an endorsement on a note that has been voided.

75.  
A complete discussion of all reports that must be filed by the Custodian for the Trust with respect to the due receipt of the original of all notes, mortgages for all loans acquired by the Trust including but not limited to all such reports related to an unbroken chain of assignments for the mortgages from originators to all interveners and to the Trust and for the endorsements, transfers and delivery of all original mortgage promissory notes from the original mortgagee to all intervening parties and finally to the Trust.
76.  
A complete discussion of all information relevant to this loan published by Fannie Mae as instructions, directions, procedures or guidelines with respect to mortgage loan origination, servicing, sales of loans to Fannie Mae, securitization, document custody and control, first lien insurance on this loan issued by or at the behest of Fannie Mae, any collateral insurance agreements between any parties to any securitization or sale of the subject loan, foreclosure policies, practices, instructions, guidelines, and any other matter published by Fannie Mae relevant to this transaction.

Said deposition shall be taken at:

 



Sirote & Permutt P.C. 

 



2311 Highland Avenue South 
 



Birmingham, Alabama 35205 


 
Said depositions shall commence at 10:00 a.m. on Thursday, May 13, 2010 and shall continue until completed, you are invited to attend and cross-examine.

Filed this the 3rdth day of May 2010. 






/s/ Nick Wooten ___________  






Nicholas H. Wooten (WOO084)






Attorney for the Plaintiff

   





P.O. Box 3389

 





Auburn, Al. 36831

 




 
Office: (334) 887-3000

 





Fax: 
(334) 821-7720

 




 
nhwooten@gmail.com

CERTIFICATE OF SERVICE


I hereby certify that I have served a copy of the foregoing upon the Defendants by providing an electronic copy via Alafile on this the 3rd day of May 2010 to: 

All counsel of Record 

/s/ Nick Wooten 







OF COUNSEL

