IN THE UNITED STATES BANKRUPTCY COURT

WESTERN DISTRICT OF NORTH CAROLINA

SHELBY DIVISION

IN THE MATTER OF:
)


)


)
CHAPTER 13 CASE NO.


)
OUR FILE NO.


)

Debtor.
)

______________________________
)


)


)
ADV. PROC. NO.


)

Plaintiff,
)


)

vs.
)


)


)


)

Defendant.
)
NOTICE OF DEPOSITION

TO:
ALL COUNSEL LISTED BELOW
	
	


   
PLEASE TAKE NOTICE that the Plaintiffs, by and through the undersigned attorneys. will take the deposition of the Corporate Representatives of the Defendant, Mortgage Electronic Registrations Systems, Inc., with the most knowledge regarding the subjected matter of this class action, including all the issues and matters set out in Exhibit A attached hereto and who is requested to bring with him/her the documents set out in Exhibit B attached hereto by oral examination at the date and time listed, pursuant to Federal Rules of Civil Procedure on:
DEPONENT



DATE/TIME


LOCATION

Corporate Representative(s)






Mortgage Electronic

Registration Systems Inc.,

(To be produced)
or as soon thereafter as counsel may be heard before the court reporter before their duly designated representatives, who are not of counsel to the parties or interested in the event of the cause for the purpose of discovery, for use at trial, or for such purposes as are permitted under the Federal Rules of Civil Procedure and Rules of Evidence, and you are hereby notified of such proceeding and will govern yourself accordingly.

Dated this 

 day of 



, 2009.

O. Max Gardner III

Gardner & Gardner PLLC
Attorney for the Debtor/Plaintiff

NC State Bar #6164

P.O. Box 1000, Shelby, NC 28151-1000

(704) 487-0616 / FAX (704) 487-0619e-mail maxgardner@maxgardner.com 

CERTIFICATE OF SERVICE


The undersigned counsel for plaintiffs hereby certifies that a correct copy of the foregoing was served upon Robert M. Brochin, Esquire, Morgan, Lewis & Bockius LLP, 5300 Wachovia Financial Center, 200 South Biscayne Blvd., Miami, FL  33131-2339, by first class mail, postage prepaid, on this ___ day of 


, 2009.

O. Max Gardner III

Law Offices of O. Max Gardner III, P.C.

Attorney for the Debtor/Plaintiff

NC State Bar #6164

P.O. Box 1000, Shelby, NC 28151-1000

(704) 487-0616 / FAX (704) 487-0619e-mail maxgardner@maxgardner.com
EXHIBIT A

1.
MERS’ incorporation under the laws of Delaware. 

2.
All licenses held by MERS concerning the conduct of business by MERS in the State of North Carolina.

3.
The naming of MERS as a plaintiff in individual complaints to foreclose mortgages against each of the named plaintiffs in the Superior Court for the 27th Judicial Circuit in and for Cleveland County, North Carolina.

4.
MERS’ ownership or interest of any kind in the mortgage loans executed by any the named plaintiffs.

5.
MERS’ possession of mortgage notes and mortgages executed by any of the named plaintiffs.

6.
MERS’ actual physical holding of mortgage notes and mortgages executed by any of the named plaintiffs.

7.
Fees paid by MERS to Cleveland County and any municipality for the recording of any documents evidencing MERS ownership or interest in the notes and mortgages executed by the named plaintiffs.

8.
MERS’ status as a creditor of the mortgage loans executed by the named plaintiffs.

9.
MERS’ actual physical holding and custody of the original mortgage notes and mortgages executed by the named plaintiffs.

10.
MERS’ involvement with the sending of the Fair Debt Collection Practices Act and all other notices sent to the named plaintiffs by MERS and/or on MERS’ behalf.

11.
The content of the Fair Debt Collection Practices Act and all other notices sent by MERS’ and/or sent on MERS’ behalf to the named plaintiffs that state that the named plaintiffs owe money to MERS.

12.
MERS involvement with the filing of each of the Lis Pendens that have been filed by MERS and/or on MERS’ behalf in Cleveland County, North Carolina against properties owned by the named plaintiffs.

13.
The total number of lawsuits to foreclose mortgage loans that MERS has filed in state courts in the State of North Carolina during the past four years.

14.
MERS’ ownership of and/or interest of any description in the mortgage notes of the named plaintiffs at the time of the commencement of the foreclosure actions by MERS against the named plaintiffs. 

15.
MERS’ ownership of and/or interest of any description in the mortgages of the named plaintiffs at the time of the commencement of the foreclosure actions by MERS against the named plaintiffs. 

16.
MERS’ interest and involvement in the foreclosure actions that MERS filed against the named plaintiffs. 

17.
MERS’ actions dealing with money or property required or awarded to MERS in the foreclosure actions that MERS has filed in North Carolina. 

18.
All notices that MERS provided to the named plaintiffs at the time MERS acquired any interest in the named plaintiffs' mortgages and mortgage notes.

19.
MERS’ relationship with the attorneys who sent debt collector notices to the named plaintiffs and/or their counsel in the foreclosure actions filed by MERS against the named plaintiffs.

20.
MERS’ involvement with the debt collection statements that appear as allegations in the Foreclosure Complaints filed by MERS against the named Plaintiffs. 

21.
MERS’ involvement with the content of the fair debt collection notices sent to the named plaintiffs in which MERS' legal counsel in the foreclosure actions is identified as a debt collector under the federal Fair Debt Collection Practices Act.

22.
MERS’ involvement in the pleadings filed in foreclosure actions filed in North Carolina wherein MERS alleges that MERS is the owner of mortgage notes.

23.
MERS commencement of foreclosure lawsuits in North Carolina; MERS’ appearance in North Carolina Courts; MERS' charging legal fees to foreclosure defendants; MERS’ prosecution of foreclosure lawsuits in North Carolina Courts.

24.
MERS’ charging of plaintiffs for litigation fees and attorney fees and other costs related to and/or involved in the foreclosure actions that MERS filed against the Plaintiffs.

25.
MERS’ attempts to gain or effect a taking of ownership in the real property of residential property mortgagors through the filing by MERS of foreclosure actions in North Carolina.

26.
MERS’ members.

27.
Fees paid to MERS by its members pertaining to the filing, prosecution, representation in and defense of foreclosures in North Carolina.

28.
MERS’ contracts with its members concerning the filing of foreclosure actions in North Carolina.

29.
MERS’ involvement in holding itself out through its attorneys in the foreclosure actions filed against Plaintiffs as a “debt collector,” as defined in 15 U.S.C. § 1692a(6).

30.
MERS' involvement in “communicating” as that term is defined in N.C.G.S. § 25-9-102(18) with the Plaintiffs in connection with the foreclosure that MERS filed against the Plaintiff.

31.
Authentication of the contents of the MERS' website located at www.mersinc.org. 

32.
Any actions taken by MERS after the filing of the subject class action regarding the filing and prosecution of foreclosures in North Carolina.

33.
Any and all policies of insurance, whether primary, excess, or otherwise, including any reciprocal or trust that will or may cover MERS for the allegations set forth in the plaintiffs’ complaint detailing:  


a.
the name of each insurer;


b.
the name of the insured or additional insured;


c.
the number of the each policy;


d.
whether each policy is primary, excess or otherwise;


e.
the effective dates of each policy;


f.
the available limits of liability for each policy;


g.
the name, address and telephone number of the custodian of each policy.

34.
Any individuals, companies, lenders and/or other entities with whom  MERS has any agreements, formal or informal, to obtain indemnification for any costs incurred in the foreclosure actions that MERS filed against the named plaintiffs.

35.
The practices and/or procedures relating to the filing and prosecution by MERS of the foreclosure actions filed against the named plaintiffs.

36.
Any internal audits, management reviews or other materials, records and documents that reference or concern MERS’ filing of and/or prosecution of residential mortgage foreclosures in North Carolina.

37.
Any and all state and/or federal agency, administrative or judicial investigation, action, claim, complaint or matter within the last 4 years involving any of the actions of MERS in filing and prosecuting mortgage foreclosures in the United States.

38.
Lawsuits and claims, judicial and administrative, filed against MERS in the United States that arise out of or relate to MERS’ business practices including, but not limited to, the filing of foreclosure actions. 

