
IN THE UNITED STATES BANKRUPTCY COURT


FOR THE WESTERN DISTRICT OF NORTH CAROLINA


SHELBY DIVISION

IN THE MATTER OF:






NAME:
THE ESTATE OF



CHAPTER 13 NO. 10-40004

MABRY, SR., WILLIAM FRANKLIN
OUR FILE NO.  13075

ADDRESS:
P.O. BOX 280



SHELBY, NC 28151-0280

SSN:

--- -- 3844 
DEBTOR(S).

_______________________________________________

THE ESTATE OF WILLIAM FRANKLIN MABRY, SR. BY AND THROUGH 
CO-EXECUTOR WILLIAM FRANKLIN MABRY, JR. AND 

CO-EXECUTOR SARA ROBERTS MABRY




PLAINTIFF



ADVERSARY NO.: 10-_______ 
VS.

AURORA LOAN SERVICES, LLC



DEFENDANT

Complaint Seeking Damages in Core Adversary Proceeding
for Failure to Property Respond to a Qualified Written Request

Introduction
1.
This is an action for statutory  damages and legal fees filed by the debtor pursuant to Section 2605 of Title 12 of the United States Code and Sections 3500.21(f) of Regulation X.


Jurisdiction and Venue
2.
Jurisdiction is conferred on this Court pursuant to the provisions of Section 1334 of Title 28 of the United States Code in that this proceeding arises in and is related to the above-captioned Chapter 13 case under Title 11 and concerns property of the debtor in that case.

3.
This Court has both personal and subject matter jurisdiction to hear this case pursuant to Section 1334 of Title 28 of the United States Code, Section 157(b)(2) of Title 28 of the United States Code, and pursuant to the Order entered by the Judges of the United States District Court for the Western District of North Carolina on July 30, 1984 (the Referral Order), which Order was entered in accordance with the Bankruptcy Amendments and Federal Judgeship Act of 1984.

4.
This court has supplemental jurisdiction to hear all state law claims pursuant to Section 1367 of Title 28 of the United States Code.

5.
This Court has jurisdiction to hear the claims for relief under the Real Estate Settlement Procedures Act pursuant to Section 2614 of Title 12 of the United States Code.

6.
This matter is a core proceeding and therefore the Bankruptcy Court has jurisdiction to enter a final order.  However, in the event this case is determined to be a non-core proceeding then and in that event the Plaintiff consents to the entry of a final order by the Bankruptcy Judge.

7.
Venue lies in this District pursuant to Section 1391(b) of Title 28 of the United States Code.


Parties
8.
Co-Executor William Franklin Mabry, Jr. is a citizen and resident of the state of North Carolina and is a duly appointed Co-Executor of the Estate of William Franklin Mabry, Sr. by the Cleveland County, NC Clerk of Court.  

9.
Co-Executor Sara Roberts Mabry is a citizen and resident of the State of North Carolina and is a duly appointed Co-Executor of the Estate of William Franklin Mabry, Sr. by the Cleveland County, NC Clerk of Court.

10.
The Defendant, Aurora Loan Services, LLC (“Aurora”) is a mortgage loan originating and servicing limited liability company organized and existing under the laws of the State of Delaware and services loans in the State of North Carolina. Aurora is a wholly owned subsidiary of Lehman Brothers Bank, FSB, and has a principal operating address of 10350 Park Meadows Dr. Littleton, CO 80124.

Factual Allegations

11.
On January 5, 2010 William Franklin Mabry, Sr. and his wife Sara Roberts Mabry filed a joint petition under Chapter 13 of the United States Bankruptcy Code in the Western District of North Carolina, Shelby Division, being case number 10-40004.  However, the male debtor died on February 1, 2010 and the female debtor was dismissed from this case on June 23, 2010.  The case is continuing as to the Estate of the male debtor.  Sara Roberts Mabry, since her dismissal, has executed a quit-claim deed or deeds by which she has conveyed all of her interest in real property to the Estate of the male debtor.
12.
This case was confirmed by Order of the Court dated April 9, 2010.
13.
The Chapter 13 plan as filed and confirmed included a debt to Aurora which was scheduled as a debt secured by a first deed of trust on residential real estate of the debtors located at 8866 Valley View Boulevard, Blowing Rock, Caldwell County, NC.  

14.
The Plaintiffs allege that Aurora received notice of the 341(a) meeting from documents mailed by the Trustee’s office and also received a "filed" copy of the Order of Confirmation.  

15.
On January 29, 2010, Aurora filed a proof of claim in the amount of $437,029.93, with arrears of $14,668.03 on the first deed of trust on the subject property.  The said claim is identified on the Court’s Claims Register as claim number 10.

16.
Aurora filed a first amended claim on February 8, 2010, increasing the amount of the arrears to $14,893.03, by adding property inspection charges in the amount of $205.00.  Aurora filed a second amended claim on April 27, 2010, however it is not clear what the second amendment amends since the loan balance of $437,029.93 and arrears of $14,893.03 remain the same as the first amendment.

17.
Aurora filed a Motion for Relief from stay on April 16, 2010.

18.
The Debtors filed an Objection and Motion to Stay on April 26, 2010 and April 27, 2010 respectively.

19.
The Motion for Relief from Stay and the Debtor’s objection and Motion to Stay are presently pending before this Court and are contested matters. 

20.
On June 3, 2010 the attorney for the Debtors sent Aurora, by and through its attorney, a request for the name and address of the owner and holder of the mortgage debt pursuant to 15 U.S.C. Section 1641(f)(2) of the Truth In Lending Act.  This request was a “Qualified Written Request” pursuant to 24 C.F.R. § 3500.21.

21.
On June 14, 2010 the attorney for Aurora sent the attorney for the Debtors a response to the June 3, 2010 Qualified Written Request which stated that Aurora Loan Services, LLC, with an address of 5920 Castleway West Drive, Indianapolis, IN 46250, was the owner of the note secured by the subject property.  
22.
The Plaintiff alleges on information and belief that Aurora is not the owner of the mortgage Note.

23.
The Plaintiff alleges on information and belief that Aurora is only a Primary Mortgage Servicer and Master Servicer for Lehman Brothers securitized trusts and does not own any of the mortgage loans it services.
24.
The Plaintiff further alleges that the true owner of the mortgage note obligation is one of the many Lehman Brothers common law trusts consisting of a pool of hundreds of thousands of residential mortgage notes allegedly secured by liens on residential real estate.

Claim for Relief

25.
The allegations in paragraphs 1 through 24 of this complaint are realleged and incorporated herein by this reference.

26.
The Defendant is the servicer of a "federally related mortgage loan" as that term is defined in Section 2602(1) of Title 12 of the United States Code.

27.
The Defendant failed to comply with Section 2605 of Title 12 of the United States Code.

28.
Pursuant to Section 2605(f) of Title 12 of the United States Code and Section 3500.21(f) of Reg. X, the Plaintiff may recover of the Defendant damages, costs and reasonable attorney fees for each failure of the Defendant to comply with any part of Section 2605 of Title 12 of the United States Code.

WHEREFORE, the Plaintiff having set forth a claim for relief against the Defendant respectfully prays of the Court as follows:

A.
That the Plaintiff have and recover against the Defendant $4,000.00 in the form of statutory damages;

B.
That the Plaintiff have and recover against the Defendant all reasonable legal fees and expenses incurred by their attorney;

C.
That Aurora be ordered to identify the true owner and holder of the mortgage note obligation; and

D.
That the Plaintiffs have such other and further relief as the Court may deem just and proper.

Date this the 7th day of July, 2010.
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______________________________________

O. Max Gardner III

Gardner & Gardner, PLLLC
Attorney for the Plaintiff
State Bar No. 6164

P.O. Box 1000

Shelby, NC 28151-1000

(704) 487-0616 / Fax (704) 487-0619

maxgardner@maxgardner.com
