Wilson v Option One and LPS
Lender Processing Service is facing investigations and lawsuits that challenge its existence because they focus on the legality of LPS's basic business model. But it's a Louisiana bankruptcy case involving a single foreclosure that best illustrates the problems with the banks' outsourcing their mortgage default work to LPS or similar entities. 

Servicing Banks Save Money by Making Everyone Else Pay
In that case--In re Wilson--LPS is facing sanctions from US Bankruptcy Judge Elizabeth Magner for allegedly committing perjury during a hearing held to find out why the bank--Option One--twice asked the bankruptcy court for permission to foreclose when the debtors were current on their mortgage. LPS insists it did not intend to mislead the court. 

Although the Trustee seems to have the stronger case if you read the motions at those links, the perjury issue isn't central to the points I want to make. In the detailed proceedings triggered by the wrongful requests to foreclose, a disturbing picture emerges of a thoroughly dysfunctional "legal" process between servicers and their LPS-network attorneys. As a result of that process--adopted by servicers to save themselves money--everyone else pays. 

Taxpayers pay because judicial resources are wasted. Everyone affected by the real estate market (pretty much everyone because of its economic impact) pays because foreclosure and bankruptcy cases take longer to process. Everyone also pays because the system generates false documents. The false documents taint the legal system and, depending on their type, can damage title to foreclosed property. Finally, foreclosed and bankrupt homeowners pay because lenders' legal fees are inflated, and worse, their homes are taken wrongfully. 

In short, in their drive to maximize efficiency and minimize cost to themselves, mortgage servicers have shifted tremendous costs to everyone else. A classic case of market failure, of negative externalities. 

Tried to Foreclose on a Current Loan
The Wilson case began when the Wilsons declared bankruptcy in October, 2007.

In January, 2008, Option One bank's LPS-network counsel, the Boles firm, asked the bankruptcy court to be released from the bankruptcy case to let it foreclose on the Wilson's house, claiming that the Wilsons hadn't made a mortgage payment since October. The debtors objected, saying they were current on the loan. The judge denied Option One's request for relief because Boles hadn't submitted evidence of the default. 

A couple of months later, Boles tried again, this time attaching an affidavit signed in Option One's name by LPS employee Dory Goebel. The affidavit said the Wilsons were current through November, but now were delinquent for December, January, February and March. After the Wilsons detailed the payments made to prove they were still current, the judge decided to find out what was going on. 

The Communications Morass
And here's what happened: The Wilsons sent the payments to Option One. Option One, aware of the bankruptcy, sent a message through LPS's computer system (LPS Desktop) to LPS, asking LPS what it should do with the money. Using the same system, LPS asked Boles, and Boles told LPS to have the money sent to it. LPS told Option One to send Boles the money, which Option One did. Four communications, when one would have worked--sans LPS, Option One could have called its lawyer directly.

Judge Manger was baffled by this approach:

part of my concern is...that while Option One has the right to contact directly Counsel, and Counsel contact Option One, in fact, the policy is to go, quote-unquote, through [LPS]....I'll just say for the record that I don't understand why that would be necessary if [LPS] had no ability to make decisions in the middle of this chain. Why go through them? It's just adding an additional layer.

Why Boles filed the requests to foreclose on Option One's behalf, despite knowing of the payments, isn't clear. It's also unclear why Boles created an affidavit for Goebel to sign that didn't reflect the payments. A Boles attorney, however, misleadingly told the court that he didn't know why he was receiving the payments from Option One. But even without misconduct on the attorney's part, the LPS servicing structure made problems more likely. 

The LPS Process is Fundamentally Flawed
For starters, Option One's employee explained that the LPS computer system wrongly signaled the loan was in default because it was programmed incorrectly when the Wilsons filed for bankruptcy. Similarly, after the first request was denied, the loan's status wasn't changed in the computer, which led to the second request. Classic GIGO. (Garbage In, Garbage Out.)

Moreover, the Option One payment records that LPS had access to didn't reflect the receipt of the Wilsons' payments, and LPS had no internal process to tell its affidavit signer, Goebel, that other LPS employees knew the Wilsons were current and that Option One on instructions from LPS had in fact sent the checks to Boles. It's not like Goebel was unaware of the possibility; she used to run the department that deals with payments from debtors in bankruptcy, and has written extensively about the LPS “Document Execution Teams and Processes.”

But LPS's extremely limited affidavit "verification" procedure, which she testified lasts perhaps 10 minutes, didn't involve a routine check with that department. Nor did it include a review of the LPS Desktop e-mail correspondence which, as former department head, Goebel knew would reveal if any payments had come in but had not been posted by Option One on one of the screens available to LPS. The verification process simply involves checking numbers against a couple of computer screens. So Goebel, when testifying how she "verified" the affidavit that said the Wilsons were four months behind, wrongly told the court that LPS didn't know about the Wilsons' payments. 

Goebel went further, insisting that LPS wouldn't know about the payments, a statement that's hard to understand given LPS's special department for handling them and her previous position running it. Oh, and if Goebel had just looked at the communications log she would have seen the emails about the payments.  Did I mention LPS is facing sanctions because of her alleged perjury?

But it gets worse still. LPS admitted that it wouldn't matter even if she had known about the payments: "even if Goebel had reviewed the [correspondence] and been made aware of the existence of the checks in question, . . . before she signed the affidavit, . . . the affidavit would have remained unchanged". The LPS process is to rely on the records on particular screens in Option One's system, period.  End of story. Don’t check emails, communication files, Option Notes, just check a few screen shots and sign on the dotted line!

Finally, although the affidavit and the attorney's motion spoke of late fees due, Option One apparently didn't charge late fees during bankruptcy. The debtors' payments of those fees were building up in a special account at Option One, something the debtors didn't know but presumably were grateful to discover.

Seeking to Punish LPS and the Attorneys
Based on everything that came out at the hearing, Judge Magner decided far more discovery was necessary, and allowed the U.S. Trustee to take the lead on it. A two year discovery war ensued, with motion after motion and hearing after hearing focusing on whether the Trustee had the right to ask for anything, and if so, what had to be turned over, what was privileged, what needed to be covered by a protective order, etc.

After sufficient discovery, in May, 2010 the Trustee asked the court to punish LPS and the Boles firm because:

[LPS] and Boles materially misled this Court as to their knowledge of post-petition mortgage payments made by the debtors, Ron and LaRhonda Wilson. Boles misrepresented why those payments came to be in its possession. [LPS] made materially untruthful statements to this Court concerning its knowledge of and its role in communicating about the posting of those payments. Additionally, [LPS] materially misrepresented its role, denying that it functioned as a "go between" in this case, between Boles and the mortgage servicer.

LPS and Boles of course disagreed with that characterization, and the next phase of the case began. Boles's opposition is interesting in that it mostly stressed that it had cleaned up its act rather than deny it had done wrong.

A trial on the Trustee's request was held on December 1. The transcript isn't yet publicly available. At the moment, the arguments are over, and it's up to the judge to rule on sanctions. 

Whatever her decision, however, the big deal isn't whether or not LPS and Boles are sanctioned; it's what the case reveals about the consequences of the banks' outsourcing model.

Consequences of the LPS Model
As a direct result of the bizarrely inefficient communication structure and travesty of a "verification" procedure, Boles filed two motions it shouldn't have, both asking to foreclose on a mortgage that was current. (As later came out, each motion also was wrong because they sought foreclosure for Option One instead of for the Option One securitized trust that owned the mortgage; if the motions had succeed, the wrong entity would have been granted relief from the bankruptcy case to foreclose).

Each time the Wilsons and their attorney had to respond, and the court had to hold a hearing. Not only did the debtors' attorney spend more time and thus have to charge them more, but the work Boles did--which LPS billed it for and for which Boles surely billed Option One--would normally be charged, ultimately, to the debtors. Of course, once the judge decided to figure out what was happening, a lot more attorney time and judicial resources were spent. 

The Wilsons' case isn't the first time LPS's business model has produced false documents. At the first investigative hearing Judge Magner held, Goebel wasn't present because she was in Ohio testifying about a different problematic affidavit. Similarly, one of the documents Judge Magner took judicial notice in weighing sanctions is a decision in a New York bankruptcy case, In re Fagan, that involved another false Goebel affidavit. 

In Fagan, a 2007 decision, Judge Adlai Hardin was irate because the bank submitted and resubmitted requests to be granted relief from the bankruptcy case to foreclose when the debtor was current--including one with a Goebel affidavit, and it was just one of several then-recent cases involving false certifications by creditors seeking to foreclose on current bankrupt debtors:

Motions to lift the stay may be routine and inconsequential to secured creditors and their counsel. But to a debtor and his or her family, such a motion and the consequent loss of the family home may be devastating. Most creditors and counsel are conscientious. But some are callous by design or inadvertence, as exemplified by this motion and two others presented to the Court the same week. The danger here is that a debtor who does not have an attorney or the resources of intellect or spirit to defend against a baseless motion may lose his/her home despite being current on post-petition mortgage and plan payments.
Fagan involved a different creditor and different law firm than the Wilson case. Still another bank and law firm were involved in a Pennsylvania case, In re Taylor. In that case Judge Diane Weiss Sigmund had to deal with numerous incorrect motions and miscommunications because of the LPS business model, prompting her to comment that the request to foreclose was "a textbook example of why the [LPS] procedures used by HSBC and its counsel in the name of minimizing collection costs is so problematic."

That request to foreclose was also based on missed payments that weren't missed; they had been sent by HSBC to its counsel, albeit the sheriff's sale department instead of the bankruptcy department. Judge Sigmund was upset by how the payments were handled, why they were sent to the Sheriff's sale department and why no one in that department clued in the bankruptcy people: "Both evidence the rote and careless manner in which circumstances that are life altering to debtors are handled."

What's In It for the Banks
Why, if LPS's methods result in false affidavits with meaningful frequency--false in the amounts owed and in the company they're owed to, as well as false by being signed without personal knowledge--do banks use it? Well, LPS is free to the banks. Surely the banks save a lot of money by not paying for any of what LPS does. LPS makes its money by charging the attorneys, a business model that may be illegal. But LPS isn't the only company providing these services; though it has more than half the market, it doesn't have it all. 

While I don't have any information about other market participants' performance, ads like this one for Orion Financial Group, Inc. don't inspire confidence. I mean, look at the way the stick figures are signing the documents.

Judge Weiss had sympathy for the banks' cost saving priority, but noted that when debtors contest the LPS filings, problems show:

It seems reasonable that a mortgage lender should be able to avail itself of economic and expeditious means of collecting defaulted loans through the use of technology and delegation of tasks to lower cost labor. In many cases, the motions are granted by default, [because the debtors just can't pay.] However, where, as here, the debtor contests the request to foreclose], the flaws in this automated process become apparent. At this juncture, an attorney must cease processing files and act like a lawyer. That means she must become personally engaged, conferring with the client directly and abandoning her reliance on computer screens as expressions of her client's will. This did not happen in this case until the Court became involved."

It's important to emphasize that while all the cases I've discussed are bankruptcy cases, the same problems happen in foreclosure cases managed by LPS. Indeed, since judges aren't involved in many foreclosures, and fewer homeowners are represented in those cases, the problems are, if anything, worse.

No Credibility
Despite the ever increasing number of cases where the banks' cut-rate processes are shown to produce false documents and support travesties like foreclosing on loans that are current, the banks continue to be treated with undue deference in many arenas: courtrooms, Congress, even, perhaps, the Iowa Attorney General's office. It's time policy makers stop acting like what's good for the banks is good for everybody else. The banks' outsourcing of the management of troubled mortgages hurts everyone but the banks' bottom line.
