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Summary:

This document is intended to identify threshold legal and factual issues relative to non-judicial foreclosures both in the context of tenants residing in foreclosed properties and homeowners faced with foreclosure and Unlawful Detainers.  Within these parameters there are two basic questions that will be addressed.  

· How may a homeowner facing foreclosure or whose home was sold via a Trustee’s Sale defend an unlawful detainer and/or bring a civil case adequately alleging a foreclosing lender or servicer had no right to foreclose because of, inter alia, the lack of a proper assignment; and 
· Whether in order to maintain an action attacking a pending or concluded foreclosure the borrower must first tender payment of the secured debt to the plaintiff. 
Short Answers:


A homeowner who is facing foreclosure or who is facing eviction can successfully defend an Unlawful Detainer or bring an affirmative civil action against a lender or servicer by, inter alia, establishing non-compliance with California’s strict non-judicial foreclosure statutes; showing that no loan contract was ever formed; showing the foreclosing party was without any legal standing and utterly lacking any authority to foreclose and/or the lender/servicer has violated California’s “one action” statute as the same has been applied by California’s Supreme Court in the case of Security Pacific Bank v. Wozab (1990) 51 Cal.3d 99.

Presuming a Homeowner is alleging that a transaction is void rather than voidable then such Homeowner has no duty to tender any amounts as a condition for attaching a pending or concluded foreclosure.

Overview of applicable law:

The laws relevant to the questions above include both state and federal laws as well as statutory and decisional law.  Example areas applicable to mortgage loans include Agency, Contract, Probate, the Commercial Code and the federal Tax Code as applied via Real Estate Mortgage Investment Conduit (“REMIC”) legislation.  Not every applicable area of law is addressed here as the same is not necessary to illustrate possible bases for the Answers given above.  Widely applicable areas including broadly relevant facts to which the law is applied include the following:

Agency – Beginning in the 1990s some of the largest mortgage lenders in the Nation decided to develop and market a computer system to other mortgage lenders intended to expedite the process of selling new mortgage loans into the “Secondary Market” (a term that refers to investors who purchase bonds, debentures and other securities).  The system was developed and a company was formed to market the system.  That company was dubbed Mortgage Electronic Registration Systems, Inc.  (“MERS”). In order to make the system work “members” were required to make all data entries into the system.  This process was in lieu of MERS employing thousands of employees to input, track and modify the data in the system and it was believed would keep costs for members very low.  The most significant aspect of MERS was the decision to have MERS identified as a “Nominee” in various mortgage related security instruments, in California MERS was to be identified as the “Nominee” of parties which had historically been deemed “Beneficiaries” in Deeds of Trust.  The term “Nominee” was and has remained an undefined term however MERS’ corporate officers typically assert it was and is a synonym for “Agent.”  It is MERS tacit or explicit assertions that it is the Agent of several hundred or thousand various lenders that creates significant legal issues involving Agency law.  

In California, agencies involving the transfer or pledge of interests in real estate must be evidenced by a writing.  (Cal.Civ.Code § 2309; Videau v. Griffin (1863) 21 Cal. 389 at 391; Fisher v. Salmon (1851) 1 Cal. 413).  While few consumer attorneys raise this issue in pleadings this is primarily a function of lack of training and experience with the application of Agency law.  It is expected that this issue will, however, be raised with increasing frequency as the consumer bar becomes better educated in all legal issues involved in mortgage lending and foreclosure.  

The applicability of this area of law to loans and foreclosures is straightforward – MERS claims to be the agent of Deed of Trust Beneficiaries in hundreds of thousands of California Deeds of Trust and hundreds of other financial service industry vendors either claim the same or claim to be Attorneys in Fact for such Beneficiaries.  The problem these parties cannot address is that no evidence of any writing has ever been offered by MERS or any of the vendors referenced (such as “Trustee” companies) either in litigation or as part of the foreclosure process and it appears highly likely no such writings exist.  This problem is further complicated by the fact a huge percentage of mortgage “Lenders” ceased to exist beginning in the year 2006 and that California Civil Code section Civil Code § 2322 precludes an Agent from acting in its own name.  (Hundreds of thousands of documents recorded in the recording offices of counties throughout California have been executed in the name of MERS rather than in the name of MERS’ alleged principals).  Further, Agencies and Powers of Attorney are either terminated or cease to have a legal existence upon the demise or incompetence of any Principal.  Civil Code § 2356.  Other, more technical issues involving Powers of Attorney also exist however it is not the purpose of this memo to serve as an exhaustive discussion of the possible bases upon which a claimed Agency can be attacked however the author will note that this sub-area of law is covered heavily in California Probate Code section 4100 et seq.  What is most significant however is that any document that is executed involving an interest in real property by an agent who is not authorized via a writing is a legal nullity nor can a principal, presuming one continues to exist, ratify a prior act of a putative agent absent a writing (Civil Code section 2910; “Ratification of an “invalid execution,” however, must itself be in writing where the agent enters into a contract that must be in writing.” Behniwal v. Mix, 133 Cal.App.4th 1027, 1045).  Accordingly, a homeowner facing foreclosure or asserting a foreclosure was void is likely to have the ability to show that any document involving the assignment or sale of an interest in real property involving facts as noted above is void and therefore any sale predicated on such document is also void.  In the context of an Unlawful Detainer such a result would mean any plaintiff would be unable to show compliance with California Civil Code section 2924 et seq and therefore would not be entitled to possession.  
Contract – Prior to 1995 the vast majority of mortgage loans in California were originated by traditional lenders such as Banks and Thrifts.  For various reasons this changed significantly as first homeowners and then lenders began to rely on Brokers licensed by the California Department of Real Estate to market, sell and close mortgage loans. 
  During the late 1990s the real estate market and mortgage loan markets began to grow in an unprecedented fashion.  In order to meet ever increasing demands the mortgage industry, here primarily mortgage Brokers, began to find ways to expedite the mortgage loan process.  One of the solutions they developed was the use of “Mobile Notaries” who would meet with borrowers, often in a borrower’s home, to expedite the signing of loan documents.  Initially the loan Broker would attend the signing in order to answer any questions the borrower might have however this practice gave way to simply sending the mobile notary to a number of borrowers every day.  Over time these mobile notaries were so busy they literally would only be able to spend 10 to 20 minutes obtaining signatures from borrowers before going to their next appointment.  This practice had the effect of ensuring borrowers would not be given an opportunity to read the documents prior to signing.  While, historically, the loan terms reflected in the documents mirrored those the Broker had disclosed a number of factors changed this.  First, Mortgage Brokers and Mortgage Bankers had to rely on others to provide the actual funds for a loan.  Second, mortgage loan products and underwriting criteria began to fluctuate heavily as more and more potential homeowners and borrowers entered the market.  These factors meant that a borrower might receive a conditional approval for one loan product but receive a wholly different product via the loan documents.  In some cases the differences were minor however in a significant number of cases the differences were material.  Examples would be changes in the interest type from a fixed to a variable rate, the inclusion of a prepayment penalty, the inclusion of substantial loan fees and offering a loan with a negative amortization feature instead of a fully amortizing loan.  The California Supreme Court articulated the state’s legal view of contracts executed under such circumstances in the matter of Rosenthal v. Great Western Financial Securities, Corp., (1996) 14 Cal.4th 394.  In Rosenthal the Supreme Court stated: 
“If a misrepresentation as to the character or essential terms of a proposed contract induces conduct that appears to be a manifestation of assent by one who neither knows nor has a reasonable opportunity to know of the character or essential terms of the proposed contract, his conduct is not effective as a manifestation of assent.  (Citing the Rest.2d Contracts section 163, coms. A & c, 443, 444). As the official comment explains, the misrepresentation in such a case “goes to what is sometimes called the 'factum' or the 'execution' rather than merely the 'inducement',”' and renders the contract “void” rather than merely “voidable.”” (Emphasis added).
While the author does not have percentages for mortgage loans in California which fit the facts noted previously logic tells us that where the terms of a mortgage loan were materially different from what a Mortgage Broker had represented to a borrower coupled with the use of mobile notaries the number of cases in which Rosenthal would apply is likely quite substantial.  This is true particularly where the actual loan terms, had they been known, would have resulted in the borrower opting to not sign the loan documents.  Accordingly, where these facts and issues are present a homeowner is likely to be able to show that no loan contract was formed and the documents evidencing the same were, as the Rosenthal court noted, void.  Since void instruments cannot be the predicate for any action or claim any pending or actual trustee’s sale based on such instruments would necessarily be void.  In such a case then any plaintiff in an Unlawful Detainer matter would lack the ability to show compliance with California Civil Code section 2924 and therefore not be entitled to possession of the property.
Real Estate Investment Mortgage Conduit (“REMIC”) laws – nearly three decades ago the federal legislature enacted legislation intended to facilitate the flow of money into the mortgage lending industry.  These laws were intended to provide tax-preferred status to specific types of securities which were backed by mortgage loans. 
  With the introduction of MERS and the streamlining of mortgage loan processes in the 1990s private industry began taking advantage of REMIC laws to entice potential investors into purchasing “Mortgage Backed Securities.”  The REMIC laws allowed the mortgage loan industry to create “Trusts” under New York or Delaware law which would “pool” mortgage loans and offer investors the right to various “slices” of the pool.  The most common slice was future payments.  Investors who purchased the right to future mortgage loan payments or, more accurately, an interest in the future “stream of payments” were given Certificates rather than Bonds since they did not typically own an interest in the mortgage loans themselves.  The Certificates entitled them to receive payments which would, theoretically, provide a safe and certain income source for the Certificate holders.  The Trusts were formed via a number of documents the most common of which is denominated a “Pooling and Servicing Agreement
” or PSA.”  In most PSAs section 2.01 discusses the manner in which Mortgage Loans are to be transferred into the Trust.  Both New York and Delaware Trust laws require strict compliance with the terms of the formational instrument in order for property to be transferred into the Trust.  Additionally, failure to comply with the express terms of the PSA could result in substantial tax liability for the Trust since the REMIC laws (which allow income to pass through the Trust to the Certificate holders without tax being assessed against the Trust) must be strictly followed in order for the Trust to enjoy its tax-preferred status.  The improper transfer of a single mortgage loan into the Trust can jeopardize this status.  

Increasingly it is being shown that a large percentage of mortgage loans ostensibly transferred into these Trusts were not transferred according the express terms of the PSA.  In such cases serious questions arise as to the ownership of a given mortgage loan and the rights associated with such ownership.  Most recently, the Massachusetts Supreme Judicial Court in the matter of U.S. Bank v. Ibanez 
 held that where a foreclosing party conducts a non-judicial foreclosure sale it MUST hold the requisite Power of Sale at or before the time of sale.  In the Ibanez case the foreclosing entities, two Trustees of securitized trusts, did not hold the Power of Sale at the time of Sale and, accordingly, the sales were deemed void.  The most significant applicability of Ibanez to California is as to the Power of Sale contained in California Deeds of Trust particularly in light of the foregoing discussions of Agency and Contract law in mortgage loans.  In California, loans that were intended to be securitized but, for whatever reason, were not transferred to the appropriate Trust per the terms of the PSA often pose serious problems for a putative Trustee.  Since the loans were not transferred properly many mortgage industry vendors, particularly foreclosure related vendors such as Trustee companies, will execute an Assignment of Deed of Trust after a borrower’s loan is in default assigning the Deed and Note to the Trust.  While it seems clear that such an Assignment, per the PSA, is void few homeowners learn their loans were ostensibly sold to a securitized trust until AFTER they are facing imminent foreclosure or, more commonly, after a foreclosure has taken place.  Since California law does not require that homeowners receive copies of recorded Assignments of Deeds of Trust homeowners (and their attorneys) rarely know that the foreclosing party may have lacked any legal right to foreclose.  Further, many consumer attorneys confuse the Power of Sale with the security interest created bv a Deed of Trust.  While California law has, for decades, held that there is no substantive or practical difference in California between a Mortgage with a Power of Sale and a Deed of Trust, much confusion has arisen over the application of Civil Code section 2932.5 to Deeds of Trust.  While numerous recent federal decisions have held the section does not apply to Deeds of Trust that has not been the case in the 4th Appellate District which expressly applied the immediate predecessor of section 2932.5 (former Civil Code section 858) to Deeds of Trust.  
“A recorded assignment of note and deed of trust vests in the assignee all of the rights, interests of the beneficiary including authority to exercise any power of sale given the beneficiary.”  (Strike v. Trans-West Discount Corp. (1979) 92 Cal.App.3d 735 at 744, emphasis added).

The confusion about section 2932.5 arises because many consumer attorneys believe that an Assignment of Deed of Trust must be recorded to assign the security interest evidenced by a Deed of Trust however Civil Code section 2936 clearly states otherwise.  A Power of Sale however is not a security interest and is the very subject of section 2932.5:


“Where a power to sell real property is given to a mortgagee, or other encumbrancer, in an instrument intended to secure the payment of money, the power is part of the security and vests in any person who by assignment becomes entitled to payment of the money secured by the instrument. The power of sale may be exercised by the assignee if the assignment is duly acknowledged and recorded.” (Emphasis added).

The California Supreme Court has repeatedly held there is no practical or substantial difference between mortgages and Deeds of Trust in this state (Monterey S.P. Partnership v. W.L. Bangham, Inc. (1989) 49 Cal.3d 454 at 460 “deeds of trust, except for the passage of title for the purpose of the trust, are practically and substantially only mortgages with a power of sale.” Emphasis added).  Despite the fact California courts have applied section 2932.5 to Deeds of Trust some federal courts continue to ignore this however the Courts of Riverside County may not.  Accordingly, it seems clear that the exercise of the Power of Sale by someone other than a party who initially had authority to utilize such power must have had such power assigned via a duly acknowledged and recorded Assignment of Deed of Trust.   
The plain language of Civil Code section 2924(a)(1) makes it clear that only the original “trustee, mortgagee, or beneficiary” may “file for record, in the office of the recorder of each county wherein the mortgaged or trust property or some part or parcel thereof is situated, a notice of default.”  Indeed, if the legislature had not intended for the Beneficiary of a Deed of Trust to be the de facto holder of the Power they would not have required that the Beneficiary set forth the nature and extent of the Default in the Notice of Default as required by section 2924(a)(1)(C) which requires “A statement setting forth the nature of each breach actually known to the beneficiary and of his or her election to sell or cause to be sold the property to satisfy that obligation and any other obligation secured by the deed of trust or mortgage that is in default.” (Emphasis added).  Thus, while there continues to be debate about the applicability of section 2932.5 to Deeds of Trust virtually all of the cases that discuss the subject do so as to the necessity of recordation of an Assignment of Deed of Trust to assign the security interest contained therein.  
There seems to be no dispute that an Assignment of the Power of Sale, as specified in Civil Code section 2932.5 must be acknowledged and recorded to be effective.  Since many homeowners will be able to establish that such Assignments are void or were not properly acknowledged and recorded there can be no legally cognizable basis for a trustee’s sale which would therefore be a legal nullity.  In such a case then any plaintiff in an Unlawful Detainer matter would lack the ability to show compliance with California Civil Code section 2924 and therefore not be entitled to possession of the property
The “one action” rule – over the past several months there have been increasing reports in the media of homeowners who receive a “Temporary” Loan Modification from a mortgage lender or servicer after a Notice of Default is filed who then make payments per the terms of the Modification Agreement only to have their homes sold at a trustee’s sale.  It seems clear such a sale is violative of the “one action” rule as there are no reports of the post-default payments being returned.  California’s “one action” rule is codified at section 726 of the Code of Civil Procedure and states, in relevant part:
“(a) There can be but one form of action for the recovery of any debt or the enforcement of any right secured by mortgage upon real property or an estate for years therein, which action shall be in accordance with the provisions of this chapter.”


The California Supreme Court made it abundantly clear that an act by a Lender or servicer to apply the borrower’s funds to the obligation results in a waiver of its security interest in the borrower’s real property.  (Security Pacific National Bank v. Wozab (1990) 51 Cal.3d 991 at 1001-1002 “a creditor bank that violates section 726(a) by taking an improper extrajudicial setoff must be held to have waived the bank's security interest in its depositor's real property. Emphasis added).  While lenders and servicers may argue that the “Temporary” payments they accept are not being applied to the obligation the fact the funds are not returned when a permanent modification is not offered belies such argument.  
California law is very clear that the acceptance of post-default payments will result in a cure of the default which would necessarily render any sale predicated on a given Notice of Default null and void.  The law of such cases can be most clearly found in an unpublished 4th District case:
Signature Log Homes, LLC v. Draper (2010) WL 1511929 at 11 “the acceptance of payment of a delinquent installment of principal or interest cures that particular default and precludes a foreclosure sale based upon such preexisting delinquency.”  (Citing Bisno v. Sax (1959) 175 Cal.App.2d 714 at 724).  
This was made even clearer in the oft cited case: Bank of America, N.A. v. La Jolla Group II (2005) 129 Cal.App.4th 706 at 712 
“As is typical, the deed of trust involved in this case allows the beneficiary to exercise its power of sale only if an "event of default" occurs. If, after a default, the trustor and beneficiary enter into an agreement to cure the default and reinstate the loan, no contractual basis remains for exercising the power of sale.  In this case, it is undisputed that the trustor and beneficiary entered into an agreement to cure the default. It follows that the beneficiary had no right to sell afterward. Therefore, the foreclosure sale was invalid.” (Emphasis added).

Both of these cases rely in substantive part on the California Supreme Court’s reasoning in Trinity County Bank v. Haas (1907) 151 Cal. 553 at 556-557:

If after a default in the payment of interest the holder accepts the overdue interest or delays unreasonably before electing to declare the principal sum due the right to exercise the option is lost. And we think it is equally lost if before the option has been in fact exercised the defaulting debtor pays or offers to pay the overdue interest. Until such option has been exercised the principal of the note is not due. Until then the holder has a mere option to declare it due. During this interval he has, by his failure to act, in effect declared that he will not regard the delay already past as sufficient ground for asserting the right given him. The delay to that extent is waived by him. If, then, before the exercise of the option, the debtor pays the accrued interest, the condition upon which the holder may declare the whole note not due does not exist. The interest is no longer unpaid, and the creditor cannot take advantage of a prior delay which he has already waived” (Emphasis added).
In practical terms then, until such time as a Notice of Trustee’s Sale has been recorded the acceptance of a past due installment by a lender or servicer works to cure any default identified in the Notice of Default.  Accordingly, where a homeowner has made payments to a lender or servicer after the filing of a Notice of Default and such payments are accepted and not returned thereafter and, instead, a trustee’s sale is conduced the sale is void as the default upon which it was first predicated has been cured.  So too any plaintiff in an Unlawful Detainer matter would lack the ability to show compliance with California Civil Code section 2924 and therefore not be entitled to possession of the property.
Duty to Tender – California law is settled that where a trustee’s sale is void then there is no duty by the trustor/borrower to tender the amounts due.  Indeed, the 4th District Court of Appeals stated in Dimock v. Emerald Properties, LLC (2000) 81 Cal.App.4th 868 at 878:

“Because there was no recital in the Commonwealth deed to Emerald which undermined the Calmco substitution, the deed to Emerald did not create any conclusive presumption that Commonwealth continued to act as trustee. Accordingly, in attacking the Commonwealth deed Dimock was not required to rely upon equity in setting aside a merely voidable deed. Rather, he could rely on the face of the record to show that the Commonwealth deed was void. Because [Plaintiff] was not required to rely upon equity in attacking the deed, he was not required to meet any of the burdens imposed when, as a matter of equity, a party wishes to set aside a voidable deed.  In particular, contrary to the defendants' argument, he was not required to tender any of the amounts due under the note.”
In the more recent Bank of America, N.A. v. La Jolla Group II (2005) 129 Cal.App.4th 706 at 711 the court stated in reference to a foreclosing creditor: "Defendant should not be permitted to accept the money tendered in discharge of a defaulted obligation and retain the advantage of collecting that same amount through a foreclosure proceeding or otherwise.”  (Emphasis added).  While this may not have been the intent of lenders and servicers who accept thousands of dollars from homeowners following the filing of a Notice of Default it has certainly been their intention to keep whatever amounts are tendered by homeowners in “temporary” modifications.  

The foregoing discussion makes clear that where a Notice of Default has been filed and the lender or servicer thereafter accepts payments, especially when they are not first returned, any trustee’s sale is void as the default upon which it was predicated no longer exists.  It is more than reasonable to also conclude any plaintiff in an Unlawful Detainer matter would also lack the ability to show compliance with California Civil Code section 2924 and therefore not be entitled to possession of the property
Conclusions – while the foregoing makes short work of what is an extremely complex area of law it demonstrates that a homeowner who is facing foreclosure or an unlawful detainer as well as a tenant of such person can successfully defend an unlawful detainer and bring an affirmative suit to have a trustee’s sale found void.  In such a case the lender or servicer is without any legally cognizable standing to seek possession of the subject property and may, depending on the facts, be required to reconvey any Deed of Trust and forego any security interest it may have had on such property.  
�  The author has based this statement on his 27 years of practical experience working in the financial services industry primarily in the area of “Loan Operations.”


�  While this information is anecdotal there is substantial information readily available discussing the history of REMIC laws on the World Wide Web.  The actual laws are too voluminous to practically include in this document.


� Typical Pooling and Servicing Agreements are in excess of 300 pages however the author does have an example Agreement and related documents available.


� Massachusetts is a non-judicial foreclosure state in which the holder of the “Power of Sale” may sell the subject property without leave of Court.
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