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        1    PASADENA, CALIFORNIA; WEDNESDAY, SEPTEMBER 26, 2007

        2                         9:58 A.M.

        3

        4                  JACQUELINE M. TOBOLSKI,

        5            called as a witness by and on behalf

        6            of the Plaintiff, being first duly

        7            sworn, was examined and testified

        8            as follows:

        9

       10                        EXAMINATION

       11   BY MR. HACKETT:

       12       Q.   Good morning, Jackie.  That's what you've

       13   indicated you wish to be called.  My name is Walter

       14   Hackett.  I represent the plaintiff in this matter,

       15   Mr. Lawrence Damaze.

       16            Before we really get into any questions I'd

       17   like to go over some ground rules.

       18            First, you understand you are here to give a

       19   deposition; is that correct?

       20       A.   Yes.

       21       Q.   Okay.  All right.

       22            I wanted to ask if you have -- if you've

       23   taken any over-the-counter or prescription

       24   medications that would affect your ability to

       25   understand or answer a question clearly?
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        1       A.   No.

        2       Q.   You just took an oath administered by the

        3   court reporter.  Are you aware that in that oath you

        4   swore you would tell the truth?

        5       A.   Yes.

        6       Q.   All right.  And you understand if you do not

        7   tell the truth and if someone were to find out about

        8   it, you would be subject to the penalties of perjury

        9   under the laws of the state of California?

       10       A.   Yes.

       11       Q.   During the deposition I'll be asking you

       12   questions.  Your attorney might ask you some

       13   questions.  It's important that you allow whomever is

       14   asking questions to finish before you attempt to

       15   answer.  Do you agree to do that?

       16       A.   Yes.

       17       Q.   Okay.  Thank you.

       18            The lady sitting on your right is a court

       19   reporter.  In fact we have two today.  She's a

       20   certified reporter.  She'll be taking down every word

       21   spoken in the room.  You understand that?

       22       A.   Yes.

       23       Q.   And she's doing that so that she can compile

       24   all those words into a transcript.

       25            Do you understand that?
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        1       A.   Yes.

        2       Q.   Once the transcript is available, it will

        3   most likely be sent to your attorney's office.

        4   You'll be asked to read it.  You'll sign a

        5   declaration under penalty of perjury at the end of

        6   the transcript.

        7            Do you understand that?

        8       A.   Yes.

        9       Q.   Okay.  Everything you say in the room can

       10   and could be used in a court if you happen to testify

       11   to anything differently in court as opposed to what

       12   you say here in the deposition.

       13            Do you understand that?

       14       A.   Yes.

       15       Q.   So if you say something in court that's

       16   different from what you say here, I or Mr. Koon, who

       17   is counsel of record, would be permitted by rule to

       18   comment on that fact.

       19            Do you understand that?

       20       A.   Yes.

       21       Q.   So it's going to be very important that you

       22   respond to each question I ask directly and that you

       23   of course respond truthfully.

       24            Do you understand that?

       25       A.   Yes.
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        1       Q.   Okay.  All right.

        2            Some basic simple questions.  Your full

        3   name, please.

        4       A.   Jacqueline Tobolski.

        5       Q.   Okay.  And what is your date of birth?

        6       A.   January 10th, 1966.

        7       Q.   And if I may, where were you born?

        8       A.   I believe Buffalo, New York.

        9       Q.   Okay.  You're uncertain as to where you were

       10   born?

       11       A.   My brother and I were both adopted.  So I'm

       12   really not certain of the origins or the nature of

       13   that circumstance.

       14       Q.   Not the answer I expected.  Okay.  Thank

       15   you.

       16            Can you please tell me about your

       17   educational background.

       18       A.   High school completed and then two years of

       19   college.

       20       Q.   Did you receive any sort of degree or

       21   certificate?

       22       A.   From which?  I'm sorry.

       23       Q.   From the college.

       24       A.   No.

       25       Q.   Can I ask what sort of classes you took?
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        1       A.   Pre-nursing classes and then some legal

        2   classes.

        3       Q.   Okay.  Legal classes.  Can I ask a little

        4   more detail as to the legal classes.

        5       A.   I, off the top of my head, don't recall and

        6   don't have the transcript with me.  It was quite a

        7   long time ago when I did take the classes.

        8       Q.   Did you take any accounting courses?

        9       A.   No.

       10       Q.   Okay.  Well, just to finish that up, have

       11   you taken any other kinds of training, American

       12   Institute of Banking, any of those sorts of classes?

       13       A.   Yes.

       14       Q.   Okay.  Could you give us some idea of the

       15   courses you took?

       16       A.   Again, it was quite some time ago.  There

       17   were some courses with regards to general rules of

       18   banking, and then I do recall some courses with

       19   regards to -- discussing the various rules and

       20   institutions regarding banking, tort actions, things

       21   of that nature.

       22       Q.   Okay.  Any accounting type courses?

       23       A.   No.

       24       Q.   Have you taken any classes relative to the

       25   use and administration of any loan accounting system?
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        1       A.   No.

        2       Q.   Okay.  All right.

        3            I'd like to talk about your work experience

        4   and I'd like you to tell us -- I see what your title

        5   is.  What is your current job title?  What do you do?

        6       A.   What do I do?  I'm a legal analyst, and I

        7   handle various matters that may or may not involve

        8   the bank in working with internal areas of the

        9   company to address and respond to matters.

       10       Q.   Okay.  Where do you primarily do that?

       11       A.   I'm not sure I understand the question.

       12       Q.   Where are you located?

       13       A.   Geographically our office is located in

       14   Getzville, New York.

       15       Q.   Could I ask you to spell Getzville?

       16       A.   It's G-e-t-z-v-i-l-l-e.  It's also

       17   referenced on the business card provided.

       18       Q.   Oh, I'm sorry.  All right.  I see that.

       19   Thank you.

       20            And how long have you been in this legal

       21   analyst position?

       22       A.   About four and a half years.

       23       Q.   Okay.  And before that what did you do?

       24       A.   Worked in the foreclosure department.

       25       Q.   Was this also for Bank of America?
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        1       A.   Yes.

        2       Q.   And how long did you do that?

        3       A.   About 14 years.

        4       Q.   And can you describe your job duties in the

        5   foreclosure department?

        6       A.   Working with eight or nine various

        7   associates, ensuring that outside counsel handled the

        8   foreclosure matters that were referred to them on the

        9   bank's behalf and that we were adhering to the

       10   appropriate time lines as indicated by the various

       11   types of loans that were being serviced, either

       12   government or conventional.

       13       Q.   Okay.  All right.

       14            So that takes us back about 18 years.  And

       15   what did you do prior to that?

       16       A.   Worked in the customer service and

       17   collection areas.

       18       Q.   Okay.  And how long did you do that?

       19       A.   About a year and a half in both areas.

       20       Q.   Combined?

       21       A.   Correct.

       22       Q.   And can you tell us what your job duties

       23   were in that role?

       24       A.   In the collections area, it was contacting

       25   borrowers who had not made their existing monthly
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        1   payments and may have missed more than one -- one or

        2   more payments, and working out arrangements with them

        3   and/or obtaining information regarding the

        4   circumstances around the payments and their financial

        5   circumstances to assess situations where we could put

        6   them on payment plans.

        7            And then in the customer service area prior

        8   to collections, working on the telephones, taking

        9   telephonic inquiries, really, about general servicing

       10   on mortgages -- from payment amounts to due dates to

       11   insurance coverage questions or tax questions, or

       12   questions regarding information about the account,

       13   whether it be the interest rate or the annual

       14   analysis that's done on the account and how the

       15   payment is comprised.

       16       Q.   When you say annual analysis, are you

       17   referring to escrow analysis?

       18       A.   Yes.

       19       Q.   Okay.  Now, this customer service

       20   collections -- that was also performed for Bank of

       21   America?

       22       A.   It was for a predecessor company, which was

       23   Goldome Realty.

       24       Q.   Goldome?

       25       A.   Goldome, all one word, Realty Credit Corp.
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        1       Q.   And where was Goldome based?

        2       A.   In the same city, Buffalo, New York.

        3       Q.   So Getzville is near Buffalo?

        4       A.   Yes.

        5       Q.   Okay.  And then prior to that?

        6       A.   That's it.

        7       Q.   Well, what other work experience did you

        8   have before that?

        9       A.   Just out of college.  High school, was a

       10   waitress.

       11       Q.   Okay.  All right.

       12            But relevant to what you do today, this

       13   would be the extent of what you've done?

       14       A.   Yes.

       15       Q.   Okay.  I'd like to ask about loan accounting

       16   systems with which you've worked.  Now, to begin

       17   with, do you understand what I mean by the phrase

       18   loan accounting systems?

       19       A.   No.

       20       Q.   Okay.  Well, for example, have you heard of

       21   a company called ITI?

       22       A.   No.

       23       Q.   Have you heard of a company called Fiserv?

       24       A.   I've heard of them, yes.

       25       Q.   You've heard of them.
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        1            Would you know the name of the company that

        2   provided any particular loan accounting system used

        3   while you worked for Bank of America or Goldome at

        4   any point in time?

        5       A.   The system of record, throughout the course

        6   of my existence with the company.  Has always been

        7   something called -- it's been the same system

        8   throughout, different generations because of

        9   acquisitions through the company, but it started out

       10   as the CPI system, and then it was acquired by

       11   Fidelity ultimately and is now called the Fidelity

       12   system.

       13       Q.   So you were using CPI at Goldome?

       14       A.   Yes.

       15       Q.   All right.  Let me ask if you were ever

       16   involved in setting up any of the parameters or specs

       17   of the CPI system.  And before you answer, do you

       18   understand what I mean by those terms?

       19       A.   No.

       20       Q.   Okay.  By parameters and specs I am

       21   referring to values that would be set in the system

       22   that tell it how to handle a payment, how to split a

       23   payment, when to post a payment, as of receipt or as

       24   of due date, things of that nature.

       25            So were you ever involved with those sorts
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        1   of activities?

        2            MS. PENNY:  Let's see if I understand the

        3   question.  You asked her if she was ever involved in

        4   setting up the parameters or specs of the system?

        5            MR. HACKETT:  Yes.

        6            THE WITNESS:  No.

        7   BY MR. HACKETT:

        8       Q.   All right.  Okay.

        9            Are you familiar with, in any fashion,

       10   generally accepted accounting principles?

       11       A.   I'm not sure I understand the question.

       12       Q.   Generally accepted accounting principles,

       13   also known by the acronym GAAP, is a reference to

       14   language that is used throughout the financial

       15   services industry and the financial industry and it

       16   refers to, for our purposes, a standardized means of

       17   accounting for certain transactions.

       18            So it sounds like you haven't heard of the

       19   term, but are you familiar with at least that

       20   concept, that throughout the financial services

       21   industry certain accounting practices are routinely

       22   used?

       23            MS. PENNY:  Accounting for what function?

       24            MR. HACKETT:  Accounting for all financial

       25   transactions.
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        1            MS. PENNY:  For loan administration

        2   transactions?

        3   BY MR. HACKETT:

        4       Q.   For loan accounting, for general ledger

        5   purposes, for SEC filings.  And I'm just asking if

        6   you're familiar with that concept.

        7       A.   I'm not sure I understand the question.

        8       Q.   All right.  Then let's move away from that.

        9            Have you heard of the acronym FASB?

       10       A.   No.

       11       Q.   Okay.  So if I told that FASB stands for the

       12   Financial Accounting Standards Board, or Financial

       13   Accountancy Standards Board, that wouldn't

       14   particularly mean anything to you?

       15       A.   Correct.

       16       Q.   All right.  Let's talk about the loan that

       17   is at issue here.  Are you aware that this loan was

       18   not initially booked or serviced using Goldome

       19   Realty's accounting system?

       20       A.   I'm not sure I understand the question.

       21       Q.   When this loan was incepted -- and actually

       22   I'm going to give you a copy of it.

       23            MR. HACKETT:  We'll make this our Exhibit 1.

       24            (Plaintiff's Exhibit 1 was marked for

       25            identification by the court reporter
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        1            attached hereto.)

        2   BY MR. HACKETT:

        3       Q.   If you would please look at the document,

        4   copy of the document in front of you, you'll notice

        5   in the upper right-hand area a date of February 2nd,

        6   1987.  At that time do you know whether or not this

        7   loan was being serviced by the CPI system at Goldome

        8   Realty Credit, and my question is do you know if it

        9   was?

       10       A.   I don't.

       11       Q.   Okay.  Are you aware of any other system

       12   that may have been used to service the loan in

       13   February of 1987?

       14       A.   No.

       15            MR. HACKETT:  I'm going to jump around a

       16   little bit here.  We'll mark this as Exhibit 2.

       17            (Plaintiff's Exhibit 2 was marked for

       18            identification by the court reporter

       19            and is attached hereto.)

       20   BY MR. HACKETT:

       21       Q.   This is a copy of the notice of deposition

       22   that was provided to your counsel, and I would ask

       23   that you --

       24            MS. PENNY:  There's an additional document

       25   here that's not part of the original notice.
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        1            MR. HACKETT:  No, but --

        2            MS. PENNY:  Did you want to make that part

        3   of the entire exhibit?  Because that's not the

        4   original notice, and that document we never received.

        5            MR. HACKETT:  You did not receive this?

        6            MS. PENNY:  Correct.

        7            MR. HACKETT:  How were you made aware of our

        8   deposition today?

        9            MS. PENNY:  Through a letter from Mr. Koon

       10   and a confirming e-mail, copies of which I can

       11   provide for you.

       12            MR. HACKETT:  Okay.  Mr. Koon has already

       13   identified that he may have made a mistake.

       14            MS. PENNY:  Okay.

       15   BY MR. HACKETT:

       16       Q.   Now, if you would take a moment, beginning

       17   on page 2, if you look at item number 1a one of the

       18   purposes of this deposition was to ascertain all

       19   software accounting systems used at any time to

       20   perform loan accounting or other loan transactions

       21   referring to or relating to Mr. Damaze, and (b) the

       22   subject loan.  Okay?

       23            Do you know, and within your personal

       24   knowledge, which systems were used over the course of

       25   the life of this loan beginning with February, 1987?
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        1       A.   I don't know.

        2            MR. HACKETT:  Let's go off the record,

        3   please.

        4            (A discussion was held off the

        5            record.)

        6            MR. HACKETT:  Okay.  Let's go back on the

        7   record.

        8   BY MR. HACKETT:

        9       Q.   Okay.  Staying with the document that we

       10   were talking about, if you look at Item No. 1, this

       11   too was to be a subject of this deposition.

       12            "The accounting and distribution of

       13            each and every payment made on the

       14            subject loan by plaintiff; number

       15            three, the accounting and

       16            distribution of each and every

       17            impound payment paid on the subject

       18            loan by plaintiff; number four, the

       19            accounting and distribution of each

       20            and every disbursement made from the

       21            impound account relating to the

       22            subject loan by the bank; number

       23            five, all prior litigation between

       24            plaintiff and the bank.

       25            Now, let me ask you to look at those and ask
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        1   if you are prepared to answer questions, given those

        2   items, particularly as they refer to each and every

        3   payment.  Okay?

        4            Let me ask another question.  Have you seen

        5   this document before?

        6       A.   Yes.

        7       Q.   So with that in mind, are you prepared to,

        8   within your personal knowledge, answer questions as

        9   to each and every payment made on the subject loan?

       10            MS. PENNY:  As to Bank of America?

       11            MR. HACKETT:  No.  Each --

       12            MS. PENNY:  This is a depo noticed for Bank

       13   of America.  She can testify for Bank of America.

       14            MR. HACKETT:  Bank of America is a successor

       15   in interest to this date.

       16            MS. PENNY:  Correct.

       17            MR. HACKETT:  So each and every payment.

       18   There's nothing in this document that limits the

       19   inquiry.

       20            MS. PENNY:  Except for you've noticed the

       21   deposition of somebody from Bank of America.

       22   BY MR. HACKETT:

       23       Q.   Is Bank of America -- and I will ask this of

       24   the deponent -- the holder in due course of this

       25   note?
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        1       A.   Yes.

        2       Q.   Yes.

        3            Then again, are you prepared to answer the

        4   questions as to each and every payment made on the

        5   subject loan?

        6       A.   I'm not sure I understand the question.

        7       Q.   Do you have personal knowledge of the

        8   application, principal, and interest about each and

        9   every payment made on the loan represented by this

       10   note?

       11       A.   Again, I'm not sure that I understand the

       12   question.  When you refer to "personal knowledge,"

       13   I'm not sure I understand.

       14       Q.   Okay.  Do you know, is it within the scope

       15   of your knowledge, how, and I don't necessarily mean

       16   in the back of your mind, but you have somewhere

       17   records showing how each and every payment ever made

       18   on this loan was applied?

       19       A.   Yes.

       20       Q.   You do have that information.  Okay.  All

       21   right.  So you could answer questions.  And you may

       22   need some documents.  I understand that.  I believe

       23   we have them, which we'll be going over soon.

       24            So it is your testimony, then, that you are

       25   in a position to answer questions as to the
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        1   application of each and every payment made on this

        2   loan?

        3       A.   Yes.

        4       Q.   All right.  Let's move on then to page 3 of

        5   the same document.

        6            Included in this document was a request to

        7   produce certain documents.  To begin with, item one,

        8   "all computer records in human readable form from any

        9   and all systems used to perform loan accounting or

       10   other transactions for the subject loan, or any

       11   database used to store data related to the subject

       12   loan at any time."

       13            MS. PENNY:  Subject to our objection that

       14   we've filed and served.

       15            MR. HACKETT:  Okay.  That's fine.  Your

       16   objections are noted.

       17   BY MR. HACKETT:

       18       Q.   Are you in possession of those documents?

       19       A.   I'm not sure I understand the question "in

       20   possession."

       21       Q.   Did you bring those documents to this

       22   deposition?

       23       A.   Physically bring them, no.

       24            MS. PENNY:  I believe we brought some

       25   documents, subject, of course, to the objection that
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        1   we filed to the notice.

        2            MR. HACKETT:  And, again, this is discovery,

        3   so --

        4            MS. PENNY:  That's correct.

        5            MR. HACKETT:  You may have evidentiary

        6   objections.

        7            MS. PENNY:  We have objections to the

        8   original scope.  We've provided those objections, and

        9   we've produced documents subject to those objections.

       10            MR. HACKETT:  So are you telling me we need

       11   to go and compel, or are you going to provide me

       12   these documents?

       13            MS. PENNY:  No, no, we'll provide you the

       14   documents that we've produced subject to the

       15   objections.

       16            MR. HACKETT:  And that's all I'm asking.

       17            MS. PENNY:  Sure.

       18            MR. HACKETT:  Because I was getting the

       19   sense you weren't going to produce them.

       20            MS. PENNY:  Oh, no, not at all.  Just

       21   consistent with the objection.

       22            MR. HACKETT:  Okay.

       23   BY MR. HACKETT:

       24       Q.   Let's look at Item No. 2.  As to each and

       25   every loan accounting system used at any time to
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        1   perform loan accounting or other loan transactions

        2   relating to the subject loan, a true and correct copy

        3   of all manuals and user guides covering the set up

        4   and use of such system.

        5            Did you bring those documents with you to

        6   this deposition?

        7            MS. PENNY:  No, she did not because we filed

        8   an objection and those documents are not being

        9   produced.

       10            MR. HACKETT:  And what is the basis for that

       11   objection?

       12            MS. PENNY:  It was stated in the objection.

       13            MR. HACKETT:  I'll ask you to state it here.

       14            MS. PENNY:  I'll read it from the objection.

       15            The category is overbroad and

       16            burdensome and should be described

       17            with more specificity.

       18               Additionally, to the extent any

       19            topic within the subject matter would

       20            lead to the discovery or disclosure

       21            of any proprietary, confidential, or

       22            trade secret information, Bank of

       23            America hereby objects and will not

       24            provide discovery responses of any

       25            kind that would violate any such
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        1            privilege.

        2               Further, the subject matter is

        3            vague and ambiguous and requires Bank

        4            of America to speculate as to the

        5            meaning of the terms, included but

        6            not limited to terms such as

        7            'distribution of every payment.'

        8            Thus the subject matter is not

        9            relevant or likely to lead to the

       10            discovery of admissible evidence in

       11            this action.

       12               Consistent with and or without

       13            waiving the objection, Bank of

       14            America will provide discovery

       15            responses consistent with its

       16            understanding of the terms for the

       17            time frame from January 20th, 2004,

       18            to the present."

       19            MR. HACKETT:  That doesn't sound like No. 2.

       20            MS. SHAKIBI:  That's No. 2.

       21            And the subject matter, you need to read,

       22   Pat, from the --

       23            MR. HACKETT:  Are you objecting to the

       24   production of manuals and user guides for the systems

       25   you used?
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        1            MS. PENNY:  Yes.

        2            MR. HACKETT:  And what is the basis for

        3   that?

        4            MS. PENNY:  As to each and every loan

        5   accounting system used at any time to perform loan

        6   accounting or other loan transactions relating to the

        7   subject loan, a true and correct copy of all manual

        8   and user guides covering the use of such system.

        9   That's your request.

       10            The objection is:

       11               "Respondent generally incorporates

       12            the general objections as those set

       13            forth herein.  Respondent also

       14            objects to this request on the

       15            grounds that it is vague and

       16            ambiguous.  Respondent further

       17            objects to the request on the grounds

       18            that it is overbroad, burdensome,

       19            oppressive, and not reasonably

       20            calculated to lead to the discovery

       21            of admissible evidence, seeks

       22            materials which are irrelevant to the

       23            subject matter of the action, and

       24            seeks production of information which

       25            is private, business confidential,
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        1            proprietary, trade secret, or

        2            otherwise protected from disclosure

        3            pursuant to California Constitution,

        4            Article I, Section 1, or Evidence

        5            Code Section 1060.

        6               Respondent also objects to this

        7            request to the extent that it seeks

        8            documents protected from disclosure

        9            by the attorney-client privilege or

       10            work-product doctrine.

       11               Respondent further objects to this

       12            request on the grounds that it is

       13            outside of the scope of designated

       14            matters upon which designation was

       15            requested.

       16               Further, the request to produce is

       17            vague and ambiguous as to terms,

       18            including but not limited to such

       19            terms as 'loan accounting system,'

       20            'loan transactions,' 'manuals,' 'user

       21            guides,' and 'set up.'

       22               Based upon its understanding of

       23            the request, respondent responds that

       24            there are no documents within its

       25            possession, custody or control that
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        1            are responsive to the request."

        2            Now, if you want to ask her to discuss and

        3   describe the systems that they use and how they use

        4   it, I believe as long as we put it under some kind of

        5   confidentiality agreement she'll be happy to testify.

        6   And we probably should identify as an additional

        7   exhibit this objection to the depo.  We can do it

        8   now, or we can do it when I take my portion of the

        9   deposition.

       10            MR. HACKETT:  Why don't we do it then.

       11   BY MR. HACKETT:

       12       Q.   Let's back up a little bit.  You've

       13   indicated the system you use is CPI; is that correct?

       14       A.   Yes.

       15       Q.   Are there any user manuals available for

       16   CPI?

       17       A.   I don't know.

       18       Q.   You don't know.

       19            Any set up guides?

       20       A.   I don't know.

       21       Q.   If you were uncertain as to how to handle a

       22   particular transaction how would you determine what

       23   to do?

       24            MS. PENNY:  You mean a manual?

       25   ///
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        1   BY MR. HACKETT:

        2       Q.   In terms of applying a transaction in CPI.

        3            MS. PENNY:  Do you understand the question?

        4            THE WITNESS:  No, I don't understand the

        5   question.

        6   BY MR. HACKETT:

        7       Q.   If you had to reverse a transaction, an

        8   unusual transaction on a loan in CPI but didn't know

        9   how to do it or had to have someone else look

       10   something up, where would you send them?

       11       A.   Again, I'm not sure I understand the

       12   question.

       13       Q.   If you have to look something up involving

       14   your loan accounting system, CPI, where would you do

       15   that?  Would you do it online, or would you find a

       16   book somewhere?

       17       A.   I don't know.  I'd probably ask another

       18   associate.

       19       Q.   Is CPI owned by Bank of America?

       20       A.   No.

       21            MR. HACKETT:  All right.  And you're going

       22   to assert, however, that somehow information about

       23   CPI is privileged -- is that correct? -- protected by

       24   the attorney-client privilege?

       25            MS. PENNY:  The matter in which they use the
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        1   documents, and if they have any manual, that would be

        2   certainly within trade secrets.

        3            MR. HACKETT:  I'm talking about the printed

        4   manuals.

        5            MS. PENNY:  You have to listen to the

        6   overall objection.  It's far beyond attorney-client

        7   privilege and work-product in that objection that I

        8   just read.

        9            MR. HACKETT:  We're talking about manuals,

       10   user manuals.

       11            MS. PENNY:  Correct.

       12            MR. HACKETT:  Are you telling me that your

       13   offices drafted the manuals?

       14            MS. PENNY:  I'm sorry?

       15            MR. HACKETT:  That the offices of Wright,

       16   Finlay & Zak drafted any user manuals.

       17            MS. PENNY:  No.  The objection is far

       18   broader than that, Counsel.

       19            MR. HACKETT:  Well, I understand it's

       20   broader.

       21            MS. PENNY:  And we're not going to be

       22   producing the manuals.  If you want to move to

       23   compel, let's move on.

       24            MR. HACKETT:  Okay.

       25   ///
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        1   BY MR. HACKETT:

        2       Q.   All right.  Let's go to number three:

        3               "All lists or compilations in

        4            human readable form containing a

        5            complete description of any and all

        6            codes used or available for each loan

        7            accounting system used at any time to

        8            perform loan accounting of other loan

        9            transactions relating to the subject

       10            loan."

       11            And I notice there's a document here.

       12            MS. PENNY:  And again, that would be

       13   consistent with our objection that we served to the

       14   request to produce pertaining to the deposition.  We

       15   have documents and codes from the date January 20th,

       16   2004, to the present.

       17            MR. HACKETT:  And again, the Notice of

       18   Deposition does not limit --

       19            MS. PENNY:  That's fine.  We did file our

       20   objections.

       21            MR. HACKETT:  All right.  And that's noted.

       22            All right.  If I may hand you back the

       23   document you produced.

       24            I actually think I have a copy.

       25            MS. PENNY:  I believe we produced it to you
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        1   more than once.

        2            MR. HACKETT:  We'll have to make a copy for

        3   the court reporter.

        4            MS. SHAKIBI:  You're marking it as an

        5   exhibit, then, counsel?

        6            MR. HACKETT:  Unless there's an objection.

        7            MS. PENNY:  No, not at all.

        8            (Plaintiff's Exhibit 3 was marked for

        9            identification by the court reporter

       10            and is attached hereto.)

       11   BY MR. HACKETT:

       12       Q.   These codes set forth on this sheet -- are

       13   these unique to CPI?

       14       A.   I don't know.

       15       Q.   Okay.  Are these codes you would use if you

       16   were performing a loan accounting transaction on CPI?

       17            MS. PENNY:  You mean function?  Transaction

       18   doesn't compute.  Do you mean function?

       19            MR. HACKETT:  No.  A transaction is what I

       20   mean.

       21   BY MR. HACKETT:

       22       Q.   A loan accounting transaction, a payment, a

       23   reversal of a payment -- are these the codes you

       24   would use?

       25       A.   Yes.
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        1       Q.   Okay.  All right.

        2            Do you have a similar document for any other

        3   loan accounting systems that were used to service the

        4   loan that is represented by the note?

        5       A.   No.

        6       Q.   All right.  Let's return to the promissory

        7   note.

        8            I would ask you to tell me, looking at the

        9   note, what the interest rate is for the subject loan.

       10   You understand what I mean by subject loan?

       11       A.   Yes.

       12       Q.   Okay.  So what is the interest rate?

       13       A.   As referenced on Exhibit 1, 9 percent

       14   per annum.

       15       Q.   Can you please tell me what your

       16   understanding of the term "per annum" is?

       17       A.   That the interest is calculated at 9 percent

       18   based on the existing balance.  Per annum would be at

       19   an annual rate, but based on the monthly calculation

       20   of the number of days within the month.

       21       Q.   Well, I don't think -- the term "per annum"

       22   itself, what do you understand that to mean?

       23       A.   With my limited understanding of the word

       24   annum, it would mean annual.

       25       Q.   Would "year" be an appropriate synonym, per
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        1   year?

        2       A.   Yes.

        3       Q.   Yes.  Okay.

        4            And other than in leap years, how many days

        5   are there in a year?

        6       A.   365.

        7       Q.   And looking at the document, can you

        8   ascertain in which state the note was executed?

        9       A.   I don't know.

       10       Q.   Okay.  What state is referenced on the note?

       11       A.   That the note is to be construed according

       12   to the laws of California.

       13       Q.   And do you have any reason to believe the

       14   laws of any other state would apply?

       15       A.   I don't know.

       16       Q.   And you indicated you work as a legal

       17   analyst, and I believe your testimony was that one of

       18   the things you do is work with outside counsel to

       19   ensure proper procedures are followed.  Does that

       20   refer to proper procedures in a particular state?

       21       A.   With regards to the attorneys that I work

       22   with they are licensed in the appropriate states that

       23   I communicate with them in.

       24       Q.   And would they advise you as to procedures

       25   for a given state?
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        1            MS. PENNY:  Procedures for what?  Can you be

        2   more specific?

        3   BY MR. HACKETT:

        4       Q.   What the laws of a particular state are as

        5   to your activities as a legal analyst.

        6       A.   I'm not sure I understand the question.

        7       Q.   Do they tell you what you can and cannot do

        8   for a loan, say, in California?

        9            MS. PENNY:  With regard to what?

       10            MR. HACKETT:  Well, she's a legal analyst.

       11            MS. PENNY:  But you need to be a little bit

       12   more specific.

       13   BY MR. HACKETT:

       14       Q.   You work with foreclosures -- is that

       15   correct? -- and other litigation related matters?

       16       A.   With regards to prior testimony, it was

       17   indicated that I previously worked in the foreclosure

       18   area prior to the legal analyst position, and yes, I

       19   did work with foreclosure counsel in the various

       20   states with regards to foreclosure matters, and it

       21   was their expertise that directed and guided the

       22   properties through foreclosure pursuant to the

       23   statutory requirements in those states.

       24       Q.   And that's all I'm trying to find out.  You

       25   were following someone else's instructions.  You did
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        1   not take it upon yourself to determine what steps

        2   should be taken next.

        3            MS. PENNY:  With regards to what?

        4            MR. HACKETT:  Say a foreclosure in

        5   California.

        6            THE WITNESS:  Yes.

        7   BY MR. HACKETT:

        8       Q.   All right.  Let's turn back to this note.

        9   We've indicated that the term per annum -- or agreed

       10   that the term per annum means year.  And we've agreed

       11   that there are 365 days in a year.

       12            Can you ascertain from looking at the note,

       13   copy of the note, what is the ordinary payment due

       14   date for this particular loan?

       15       A.   As referenced by Exhibit 1, commencing on

       16   the first day of April 1987.

       17       Q.   Okay.  And thereafter, what would be the

       18   payment due date thereafter?

       19       A.   And as referenced by Exhibit 1, and on the

       20   first day of each month thereafter until the

       21   principal and interest are fully paid, except that

       22   the financial payments of principal and interest, if

       23   not sooner paid, shall be due and payable on the

       24   first day of March 2017.

       25       Q.   Okay.  So can we agree that the first day of
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        1   each month was the payment due date?

        2       A.   Yes.

        3       Q.   Okay.  All right.

        4            Does the note, from what you can see, make

        5   any mention of how payments are to be applied -- that

        6   is, first to principal or to interest or to late

        7   fees?  Do you see any language along those lines

        8   anywhere in the note?

        9       A.   With reference to payments, the note refers

       10   to the Deed of Trust securing a note with regards to

       11   the next installments or agreements regarding payment

       12   application.

       13       Q.   Okay.  Where are you seeing that?

       14       A.   In the paragraph on Exhibit 1 below the

       15   description of the due date.  "If default be made in

       16   the payment of any installment under this note and

       17   such installment be not paid prior to the due date of

       18   the next such installment, or in any of the

       19   agreements contained in the Deed of Trust securing

       20   this note," and then it goes on to speak about the

       21   principal balance.

       22       Q.   Now that paragraph you just read from --

       23   does it begin with the words "if default be made"?

       24       A.   Yes.

       25       Q.   Okay.  Can you find anything in the note
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        1   that references how payments are to be applied absent

        2   a default?

        3            MS. PENNY:  What are you trying to get at?

        4   Are you trying to say that this note is not secured

        5   by a trust deed?

        6            MR. HACKETT:  I'm trying to ascertain where

        7   the note says how payments are to be applied when

        8   received.

        9            MS. PENNY:  Wouldn't that be in the trust

       10   deed?

       11            MR. HACKETT:  No.  It would not be in the

       12   trust deed.  The trust deed is a Deed of Trust.  It

       13   is a security instrument and a conveyance, but it is

       14   not a contract and promise to pay money.  That is the

       15   note.

       16            MS. PENNY:  However, the note creates the

       17   obligation.  Period.

       18            MR. HACKETT:  The note is far more than

       19   that, Counsel.

       20            MS. PENNY:  We're going to argue until the

       21   cows come home.  I don't want to get into the

       22   argument with you.  If you're not happy with her

       23   answers, you can move to compel.

       24   BY MR. HACKETT:

       25       Q.   The question is can you find any language in
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        1   the note that identifies how payments are to be

        2   applied?  It is a straightforward question, and it is

        3   a "yes" or "no" answer.

        4       A.   With regards to payment applications, it

        5   refers to the note being secured by the Deed of

        6   Trust; and in the subsequent paragraph, it speaks to

        7   "or to any agreement to pay the sum as secured by the

        8   Deed of Trust."

        9            And to go back to the second paragraph, "if

       10   default be made in the payment," in reading that

       11   sentence, there's a comma after "the next such

       12   installment," then it says, "or in any of the

       13   agreements contained in the Deed of Trust securing

       14   the note."  So I don't think that statement just

       15   refers to the default.  I believe it refers to the

       16   terms and conditions of the Deed of Trust securing

       17   the debt.

       18       Q.   Let us disregard that paragraph then, and

       19   tell me if you see anywhere else in the document any

       20   statement that states how payments will be applied

       21   when received.

       22       A.   No.

       23       Q.   Okay.  Thank you.  All right.

       24            Let me ask you if you're familiar with the

       25   term "simple interest"?
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        1       A.   Yes.

        2       Q.   Okay.  Can you please tell me what your

        3   understanding of that term is.

        4       A.   I'm not sure I understand the question.

        5       Q.   You said you're familiar with the term

        6   "simple interest."

        7       A.   Yes.

        8       Q.   What do you understand that term to mean?

        9       A.   That interest is calculated from the date of

       10   the last payment made to the date that the next

       11   payment is made.

       12       Q.   Okay.  And interest is calculated on what?

       13       A.   On the outstanding balance.

       14       Q.   On the outstanding principal balance.  Okay.

       15            Are you familiar with the term "33/60"?

       16       A.   No.

       17       Q.   If you are to look at the note again, does

       18   the note say anything as to the manner in which

       19   interest is to be calculated on the outstanding

       20   balance?

       21       A.   No.

       22       Q.   Okay.  Do you know how interest was in fact

       23   calculated on CPI for this subject loan?

       24       A.   It was calculated as a fixed rate.

       25       Q.   Okay.  Was it calculated using the simple
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        1   interest calculation you just described?

        2       A.   No.

        3       Q.   What method did you use to calculate

        4   interest for the subject loan?

        5       A.   A fixed rate calculation.

        6       Q.   Okay.  So tell me what you mean by a "fixed

        7   rate calculation."

        8       A.   Meaning that if a payment was tendered in

        9   the existing month, the interest was paid for the

       10   prior month or in arrears.

       11       Q.   Is that consistent with the manner in which

       12   you just described simple interest?

       13       A.   No.

       14       Q.   Okay.  Why is that?

       15       A.   I don't understand the question.

       16       Q.   You just told me that interest on this loan

       17   was not calculated on a simple interest basis.  My

       18   question to you is why not?

       19       A.   Because as referenced in Exhibit 1, it

       20   doesn't stipulate that the interest is to be

       21   calculated as daily simple interest.

       22       Q.   And it is your understanding, then, that

       23   unless the note specifically states interest is

       24   calculated on a simple basis, it can be calculated in

       25   some other fashion?
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        1       A.   With regards to the document that is entered

        2   as Exhibit 1, this is a conforming FHA loan as

        3   referenced in the upper right-hand corner by the FHA

        4   case number, and all FHA government loans, to my

        5   knowledge, are not daily simple interest loans.

        6       Q.   But again, the question was as to the

        7   language in this note.  It is silent as to simple

        8   interest, and we've agreed on that.  So my

        9   question -- and let me rephrase it, then.  Upon what

       10   basis, given the terms of the note, was interest

       11   calculated on something other than a simple basis?

       12       A.   And as indicated it was a fixed rate loan

       13   calculation.

       14       Q.   Can you express to us your understanding

       15   algebraically how you would calculate interest for

       16   this loan?

       17            MS. PENNY:  You mean mathematically?

       18            MR. HACKETT:  No, I mean algebraically.

       19            MS. PENNY:  That assumes it's an algebraic

       20   formula.

       21            MR. HACKETT:  That is correct.

       22            MS. PENNY:  Is that a correct assumption?

       23            THE WITNESS:  I don't know.  In the context

       24   in which the question is being asked, I'm not sure

       25   that I understand the question.
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        1   BY MR. HACKETT:

        2       Q.   Let's see if I can help.  If we were to use

        3   the variable B as balance, I as the annual interest

        4   rate, how would I calculate, using B as the balance

        5   and I as the interest rate, the annual amount of

        6   interest?

        7       A.   In my head, and again I have this written

        8   down.  So it's not a matter of something that I just

        9   do every day.  I don't have this memorized, but you

       10   would have to also encompass the number of days in

       11   the year obviously, you would have to include that.

       12            MS. PENNY:  Can I go off the record for just

       13   a second and ask her a question?

       14            MR. HACKETT:  Sure.

       15            (A discussion was held off the

       16            record.)

       17            MS. PENNY:  Okay.  Go ahead.

       18   BY MR. HACKETT:

       19       Q.   So you want to give it a shot?

       20       A.   Again, the variables that you're referencing

       21   would be the principal balance, the interest rate,

       22   and then the number of days in the year would be

       23   another variable that would be in there as well to

       24   compute the annual interest.

       25       Q.   Why would the number of days be a variable
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        1   to calculate the annual amount of interest?  Why

        2   would I not simply calculate the balance times the

        3   interest rate stated in the note?  So, say $100,000

        4   times .09, would that not tell me the annual interest

        5   rate -- or strike that, annual interest amount?

        6       A.   With regards to computation, the interest is

        7   calculated at the number of days, encompassing the

        8   understanding that a loan could be paid off midterm

        9   or at any point in time in its existence, and that's

       10   based on 30 years or based on the term of the

       11   existing debt, not necessarily based on just one year

       12   of the debt being outstanding.

       13       Q.   The note states interest is calculated

       14   per annum, per year, as we agreed.  If I wanted to

       15   find out how much interest would accrue in a given

       16   year, all other things being equal, how would I do

       17   that?  And I gave you an example of the balance times

       18   the interest rate.  Would that tell me that figure?

       19   And I calculated the sum of $78,836 times .09, would

       20   that tell me how much interest would be accrued or

       21   earned in a year?

       22            MS. PENNY:  Say that again, counsel.

       23   BY MR. HACKETT:

       24       Q.   Taking the principal amount of the loan,

       25   principal sum --
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        1            MS. PENNY:  You mean the then principal sum,

        2   at the time of the calculation?

        3            MR. HACKETT:  Of course.  That is correct.

        4            MS. PENNY:  Okay.

        5            MR. HACKETT:  That is why I wanted to do it

        6   algebraically.

        7   BY MR. HACKETT:

        8       Q.   $78,836, if I multiply that times nine

        9   percent, would that tell me what the annual amount of

       10   interest would be?

       11            MS. PENNY:  For which year?

       12   BY MR. HACKETT:

       13       Q.   If I multiply $78,836 times .09, will I come

       14   up with a result?

       15            MS. PENNY:  For which year?

       16            MR. HACKETT:  It is a mathematical

       17   computation.

       18   BY MR. HACKETT:

       19       Q.   Does multiplying $78,836 times .09 produce a

       20   positive number as a result?

       21       A.   Yes.

       22       Q.   Okay.  Now, if we were, for simplicity's

       23   sake, to calculate a $100,000 principal sum times

       24   .09, can you tell me what that result would be?

       25            MS. PENNY:  Counsel, I don't understand
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        1   where you're going with this.

        2            MR. HACKETT:  I understand that, counsel.

        3            MS. PENNY:  And I'm going to give you just a

        4   little bit more leeway before I start instructing her

        5   not to answer until we get into the relevancy of the

        6   claim in the lawsuit.

        7            MR. HACKETT:  It's all relevant.

        8            MS. PENNY:  I know you believe it is, but

        9   I'm going to dispute that it is if you keep on going

       10   down this kind of path.

       11            MR. HACKETT:  Let's go off the record.

       12            (A discussion was held off the

       13            record.)

       14            MR. HACKETT:  Back on the record.

       15   BY MR. HACKETT:

       16       Q.   All right.  If I were to ask you to perform

       17   a calculation using a presumed loan balance of

       18   $100,000 and an interest rate of nine percent, what

       19   figure would you arrive at?

       20       A.   9,000.

       21       Q.   9,000.  All right.  Okay.

       22            In the first month of a loan with a $9,000

       23   annual interest amount expressed as a fraction, what

       24   fraction of that interest amount would be collected?

       25       A.   One-twelfth.
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        1       Q.   Would the same be true with a simple

        2   interest loan?

        3       A.   No.

        4       Q.   Okay.  Do you think you could explain what

        5   the difference would be with a simple interest loan?

        6       A.   With a daily simple interest loan, the

        7   interest that you're referencing with regards to the

        8   first payment date would be based on the date that

        9   the loan was set up, as the interest would start

       10   accruing on that date, and the interest would

       11   continue to accrue based on the existing balance

       12   through the date that the payment was received.

       13       Q.   Okay.  And returning to our note, is there

       14   anything in the note that says interest is to be

       15   accrued in any fashion other than simple?

       16            MS. PENNY:  Does the note say that it's

       17   simple interest?

       18   BY MR. HACKETT:

       19       Q.   Does the note say it is not simple interest

       20   is the question.

       21            MS. PENNY:  Does the note say it is.

       22   BY MR. HACKETT:

       23       Q.   Does the note say it is not simple interest?

       24       A.   With regards to the Exhibit 1, the note

       25   references that the interest rate will be 9 percent
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        1   per annum on the balance remaining.

        2       Q.   And we understand that.  But does it

        3   anywhere say interest will not be calculated on a

        4   simple interest basis?  Do you see that in this

        5   document anywhere?

        6       A.   No.

        7       Q.   Okay.  So the reason you're aware of for

        8   calculations of interest being other than simple on

        9   this note are the fact that you see an FHA case

       10   number on the document?

       11       A.   Yes.

       12       Q.   Okay.  So it is not possible in your mind

       13   for an FHA guaranteed loan to be a simple interest

       14   loan?

       15       A.   From my understanding, that's correct.

       16       Q.   And again, we do understand that this

       17   document is subject to the laws of the state of

       18   California?

       19       A.   As stated on Exhibit 1, it references the

       20   note is construed according to the laws of

       21   California.

       22       Q.   All right.  Thank you.  Okay.

       23            Next I'm going to go over --

       24            I guess this will be 4.

       25            MS. PENNY:  This is going to be 4?
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        1            MR. HACKETT:  4, yes.

        2            (Plaintiff's Exhibit 4 was marked for

        3            identification by the court reporter

        4            and is attached hereto.)

        5   BY MR. HACKETT:

        6       Q.   Okay.  I've just handed you what appears to

        7   be photocopies of checks payable to various parties.

        8            MS. PENNY:  How many pages, Counsel?

        9            MR. HACKETT:  Well, let's see.  Fifteen

       10   pages is what I count.

       11   BY MR. HACKETT:

       12       Q.   Okay.  Let's flip to page 3.  And I

       13   apologize, they're not numbered.  Okay.

       14            MS. PENNY:  You want to call them A, B, C,

       15   blah, blah?

       16            MR. HACKETT:  Well, as long as we keep them

       17   in order I think we're okay.  It's easier to mark

       18   one, two, three.

       19            MS. PENNY:  Well, you already have

       20   Exhibit 4.  You want it to be Exhibit 4-1, Exhibit

       21   4-2, is that how you want to do it?

       22            MR. HACKETT:  Whatever is easiest for our

       23   reporter.

       24            THE REPORTER:  Probably 4-A, B, C.

       25            MR. HACKETT:  That will be fine.
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        1   BY MR. HACKETT:

        2       Q.   So let's go to 4-C, then.  Now this is a

        3   check in what amount, or a copy of a check in what

        4   amount?

        5       A.   Exhibit 4-C references a check, in the

        6   amount box, for $2,548.50.

        7       Q.   Okay.  And who is the payee of this check?

        8       A.   Miles, Wright, Finlay & Zak.

        9       Q.   And can you tell me what the offset for this

       10   check ultimately was?  Where did the money come from

       11   for this check?

       12       A.   From Bank of America.

       13       Q.   Okay.  Other than from Bank of America.  Was

       14   it assessed against anyone's account -- any

       15   individual's account added to a loan balance?

       16       A.   The Exhibit 4-C references an account

       17   number, and the amount of $2,548.50 would have been

       18   disbursed from a general ledger account, not to be

       19   added to the loan balance but tracked as a separate

       20   amount at the loan number account level.

       21       Q.   Okay.  So from what you're saying and I've

       22   heard, a feature of the CPI system is that it would

       23   allow you to, in effect, memo posted transactions so

       24   it would not increase the principal balance?

       25       A.   That's correct.
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        1       Q.   And it is your understanding that has always

        2   been a feature of the CPI system?

        3       A.   Yes.

        4       Q.   Okay.  So at no time, to the best of your

        5   knowledge, did any of the checks included, pages 1

        6   through 15, or 4-A through 4-O, include actual

        7   increases to the outstanding principal loan balance

        8   of Mr. Damaze's loan?

        9            And again, this is to the best of your

       10   knowledge.

       11            MS. PENNY:  Just for the record, not only

       12   are they hard to read, some of them are not complete

       13   copies of documents.

       14   BY MR. HACKETT:

       15       Q.   Those that you can read.

       16       A.   And with regard to some of the checks, they

       17   are not associated with this particular account.

       18       Q.   They are not.  Can you identify, using our

       19   lettering system, which are not related?

       20       A.   Okay.

       21       Q.   Let's start with 4-A.  Is that related to

       22   the subject loan?

       23       A.   Yes.

       24       Q.   And 4-B appears to be a copy of the back of

       25   4-A?
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        1            MS. PENNY:  I don't know that we know that.

        2            THE WITNESS:  I don't know.

        3   BY MR. HACKETT:

        4       Q.   Okay.  Let's look at 4-C, does that check

        5   appear to be related, within your personal knowledge,

        6   to the subject loan?

        7       A.   Yes.

        8       Q.   Okay.  I'll ask you to jump to 4-E,

        9   5,007.55.

       10       A.   With regards to 4-D, just to clarify the

       11   exhibit that we're looking at, that is also

       12   associated with the subject loan.

       13            And with regards to 4-E, that is also

       14   associated with the subject loan.

       15       Q.   Then that gets us to 4-F, and we see some

       16   items that are X'd out, but one of them that is not

       17   is what appears to be a check payable to a Mary A.

       18   Daffin (phonetic) in Dallas, Texas.  Is that check

       19   intended to reference or is it connected to the

       20   subject loan?

       21       A.   No.

       22       Q.   Okay.

       23       A.   And as reference to Exhibit 4-F, it's

       24   unclear from the copies if the other checks are

       25   pertinent to the subject loan.
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        1       Q.   Okay.

        2       A.   With regards to Exhibit 4-G, again, the

        3   clarity of the checks is unclear.  So to speak to the

        4   subject or authenticity, it is unclear, any of those.

        5       Q.   I'm not going to ask you because the rest of

        6   them clearly are poor quality.  Okay.  I won't ask

        7   you to go through the rest of them.  They're pretty

        8   poor copies.  Okay?

        9            MR. HACKETT:  The next document I will hand

       10   you is fairly substantial.  I suggest we take a break

       11   so you can look at this.

       12            (Plaintiff's Exhibit 5 was marked for

       13            identification by the court reporter

       14            and is attached hereto.)

       15            MR. HACKETT:  Let's go off the record.

       16            (Recess.)

       17            MS. PENNY:  Are these documents copies of

       18   documents that you've produced to us in response to

       19   our discovery request?

       20            MR. HACKETT:  No.  These are actually

       21   documents you produced to us.

       22            MS. SHAKIBI:  Those are not our Bates stamp.

       23            MS. PENNY:  These are not our documents that

       24   we produced to you in discovery.

       25            MR. KOON:  The answer to your question is we
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        1   don't know.

        2            MS. PENNY:  I'm telling you these are not

        3   documents --

        4            MR. KOON:  The answer to your question is we

        5   don't know.

        6            MS. PENNY:  You don't know what?

        7            MR. KOON:  Whether these are documents that

        8   you produced or that we produced.

        9            MS. PENNY:  Let me ask it again.  Let me

       10   actually preface by saying, one, we did not produce

       11   these documents to you.

       12            MR. KOON:  Fine.  What's the question?

       13            MS. PENNY:  If I may be allowed to finish.

       14            We did not produce these documents to you in

       15   our discovery responses because we had a certain time

       16   frame limit.  We also did not receive these documents

       17   from you in discovery responses that you owed to us.

       18   So my question is where did these documents come

       19   from?

       20            MR. KOON:  At this very instant, I don't

       21   know, whether it's one, the other, or some other, but

       22   I don't think it's relevant to the deposition.

       23            MS. PENNY:  Well, we asked you to produce

       24   certain documents to us in discovery, and we didn't

       25   get these documents produced to us.  It's irrelevant
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        1   if they are our documents or not, I don't know, but

        2   they are not documents that we produced to you in

        3   this litigation because these are not our Bates

        4   stamp, nor are they documents that you produced to us

        5   in response to our discovery requests to you.

        6            MR. KOON:  Okay.  That's cool.  What's the

        7   point?

        8            MS. PENNY:  Well, I'd like to know where you

        9   got them.

       10            MR. KOON:  We'll let you know.

       11            MS. PENNY:  Well, I'm not sure we're going

       12   to allow her to testify about documents that we don't

       13   know where you got them.

       14            MR. KOON:  If I show her my driver's license

       15   and ask her a question about it, she's obliged to

       16   answer the question.

       17            MS. PENNY:  She can answer I don't know.

       18            MR. KOON:  She can say I don't know if she

       19   doesn't know.  I expect her to answer honestly.

       20            MS. PENNY:  Okay.  Obviously she will.

       21            But know that we don't know where you got

       22   them, and we haven't seen them from you.

       23            MR. HACKETT:  I'll certainly stipulate I

       24   don't know where they came from.

       25            MS. SHAKIBI:  Is there any way to track by
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        1   the Bates stamp?

        2            MR. KOON:  Well, yeah, sure there is --

        3   well, I don't know that there is, but this isn't the

        4   time to do it.

        5            MS. PENNY:  You're showing us documents that

        6   you claim are ours, that we've given to you, that we

        7   know we didn't give to you.

        8            MR. KOON:  We don't claim anything.

        9            MR. HACKETT:  I handed you these documents.

       10            MS. PENNY:  Right.  I'd like to know how you

       11   came upon them and did not provide them to us.

       12            MR. KOON:  If you want to ask me questions

       13   under oath, then take my deposition, but at the

       14   moment, it is not I who is being deposed.

       15            MS. PENNY:  My concern is you've now given

       16   us documents that were supposed to be produced in

       17   discovery.  We have not seen these before.  Which

       18   begs the next question, what else do you have that

       19   you haven't given us?

       20            MR. KOON:  Well, perhaps there may be

       21   something that we haven't, and if we haven't, we'll

       22   give it to you, but it is not --

       23            MS. PENNY:  When?

       24            MR. KOON:  It is not relevant to this

       25   deposition, and it will not be discussed any further
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        1   in this deposition.

        2            MR. HACKETT:  It is not the subject of this

        3   deposition.  Let's move on.

        4   BY MR. HACKETT:

        5       Q.   All right.  If I could ask you to take a

        6   look at the note, Exhibit 1.  At the very beginning

        7   of the document it states:  "For value received the

        8   undersigned promises to pay to Capital Mortgage

        9   Company, Inc."  Would you agree with that statement?

       10       A.   That's what the document states.

       11       Q.   All right.  You have never worked for

       12   Capital Mortgage Company, Inc., have you?

       13       A.   No.

       14       Q.   All right.  Can we agree, though, that it

       15   appears Capital Mortgage Company, Inc. is the company

       16   that actually provided the sum of 78,836 and no

       17   dollars to Mr. Lawrence K. Damaze based on this

       18   document?

       19       A.   I think the document speaks for itself, yes.

       20       Q.   Well, I'm asking what you believe it says.

       21            MS. PENNY:  You're asking whether the source

       22   of funds came from Capital Mortgage Company, Inc.,

       23   whether she knows --

       24            MR. HACKETT:  No, I'm asking if based on her

       25   reading of the note that is her understanding.
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        1            THE WITNESS:  Again, I think the document

        2   speaks for itself.  Exhibit 1 states that, "For value

        3   received the undersigned promises to pay Capital

        4   Mortgage Company, Inc., a California corporation."

        5   BY MR. HACKETT:

        6       Q.   Correct.  All right.

        7            Now I'd like you to turn to Exhibit 5-A.

        8   The discussion that took place on the record that I

        9   hadn't intended to discussed what this particular

       10   document is.  Now what does the document say it is,

       11   if you would please read from the top of 5-A.

       12       A.   Exhibit 5-A, as it indicates at the top,

       13   states in the top center portion of the page, "Loan

       14   History Year-To-Date for Beverly Hills Savings."

       15       Q.   Let's return to Exhibit 1.  Do you know

       16   whether you or your employer or your counsel produced

       17   Exhibit 1, or has in its possession a true and

       18   correct copy of Exhibit 1, the Deed of Trust Note?

       19       A.   Yes.

       20       Q.   Yes.  Okay.

       21            Are you aware or do you believe and agree

       22   with the statement that a Deed of Trust Note, or any

       23   note, is a negotiable instrument?

       24       A.   The note represents the amount that's

       25   outstanding and represents the agreement to repay the
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        1   amount that is outstanding by the undersigned party.

        2       Q.   Yes, and I think we would agree with that,

        3   but my question is is the note a negotiable

        4   instrument, similar to, say, a check?  Can a note be

        5   endorsed and made payable to another party?

        6            MS. PENNY:  You mean can the obligation be

        7   paid to the other party?

        8            MR. HACKETT:  No.

        9   BY MR. HACKETT:

       10       Q.   Can the note itself be endorsed in favor of

       11   someone other than, in this case, Capital Mortgage

       12   Company?

       13       A.   Yes.

       14       Q.   Yes.  Okay.

       15            Now, I did not see anywhere a copy of the

       16   back of the note or a document that would be called

       17   an allonge?  Have you heard the term allonge?

       18       A.   Yes.

       19       Q.   Okay.  Can you tell us what your

       20   understanding of the term allonge is?

       21       A.   It can represent several things.  It can

       22   represent an additional endorsement or additional

       23   signatures from various parties.  It could represent,

       24   such as you're speaking to here today, an endorsement

       25   from one financial institution to another.  But
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        1   again, the term allonge is not specific to just such

        2   an endorsement from one party to another.

        3       Q.   And I don't think I would disagree with

        4   that.  However, if this loan were to be sold, the

        5   subject loan were to be sold, would the note be

        6   endorsed or bear an allonge, making it payable to

        7   another party?

        8       A.   Yes.

        9       Q.   Yes.  Okay.

       10            Somewhere along the way was the note

       11   endorsed in favor of Bank of America?

       12       A.   Yes.

       13       Q.   Okay.  And I think we mentioned earlier that

       14   Bank of America is the holder in due course of this

       15   note.  And you understand that term, "holder in due

       16   course."

       17       A.   Yes.

       18       Q.   Okay.  All right.

       19            So is it true, then, in your view, in your

       20   understanding, that Bank of America is the holder in

       21   due course of the note for the subject loan?

       22       A.   With regards to Bank of America being the

       23   holder, yes, if the endorsement had taken place,

       24   depending on the interim time that the endorsement

       25   was done, it would be to Bank of America and/or its
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        1   successors or prior entities.

        2       Q.   All right.  So there would have been a

        3   predecessor in interest.  Is that what you're getting

        4   at, or there could have been a predecessor in

        5   interest?

        6       A.   To Bank of America?

        7       Q.   Yes.

        8       A.   Yes.

        9       Q.   But is it your understanding that at some

       10   point some holder in due course of the note, a

       11   predecessor in interest to Bank of America, endorsed

       12   the note or executed an allonge in favor of Bank of

       13   America?

       14       A.   Again, either in favor of Bank of America or

       15   one of Bank of America's predecessor corporations.

       16       Q.   Okay.  You're talking about the fact that

       17   Bank of America has acquired multiple financial

       18   institutions?

       19       A.   Yes.

       20            MS. PENNY:  That's one point I think she's

       21   making.

       22   BY MR. HACKETT:

       23       Q.   Let's look at 5-A.  And you've indicated, as

       24   the document states, it says it's a loan history,

       25   looks like YTD, for Beverly Hills Savings.  Do you

                           JONNELL AGNEW & ASSOCIATES           61

                                (800) 524-DEPO

        1   know whether at any point in time Beverly Hills

        2   Savings was the holder in due course of the note?

        3       A.   As indicated by Exhibit 5-A, there is a

        4   balance reference of $78,836, which is synonymous or

        5   the same as the amount referenced on Exhibit 1, Deed

        6   of Trust Note, for $78,836.

        7       Q.   Acknowledging that you've indicated you have

        8   not seen this document before, would you conclude

        9   logically that Beverly Hills Savings at some juncture

       10   in time became the holder in due course of the note?

       11       A.   Yes.

       12       Q.   All right.  Now, presuming that to be the

       13   case, and presuming this to be an actual loan history

       14   for Beverly Hills Savings, loan accounting for the

       15   subject loan, do you know or can you ascertain from

       16   the document, and let's say 5-A through 5-C, how

       17   payments were to apply, given our earlier discussion

       18   of simple interest versus one month's worth of

       19   interest for an FHA loan?

       20            And again, looking that the document, can

       21   you determine how those payments were applied?

       22       A.   They were not applied as daily simple

       23   interest.

       24       Q.   And you're basing that on what?

       25       A.   On the consistent amortization and reduction
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        1   of the principal balance, and on the reduction of the

        2   portion of the P&I payment that was paid towards

        3   interest.

        4       Q.   Do you see anything on this document that

        5   references the actual date a payment was received?

        6       A.   Yes.

        7       Q.   Okay.  Where do you see that?

        8       A.   At the very far left-hand column, on the

        9   very top of the page, it's identified as column,

       10   two words, top and bottom, Tran Date, T-r-a-n, and

       11   below the T-r-a-n on Exhibit 5-A is referenced the

       12   word "Date."

       13       Q.   You're saying on the left side?

       14       A.   I'm sorry.  The right side.

       15       Q.   So if we look there we can determine,

       16   presuming this document is a loan history for Beverly

       17   Hills Savings for the subject loan, that the

       18   transaction date fairly consistently differs from the

       19   payment due date.  Is that a fair statement?  It's a

       20   yes or no question.

       21            MS. PENNY:  I understand what you're saying,

       22   but I don't think that she can answer it with a "yes"

       23   or a "no," because "Tran Date" means more than just a

       24   loan payment date.

       25   ///
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        1   BY MR. HACKETT:

        2       Q.   Are any of the "Tran Date" consistently the

        3   same as the payment due date as we have gone through

        4   the note?

        5            You testified earlier, in your reading of

        6   the note, payments were due on the first day of each

        7   month.  The majority of transaction dates listed on

        8   this document, a date other than the first.

        9       A.   Correct.

       10       Q.   Okay.  Thank you.

       11            Let's jump to 5-D.  If you look at the top

       12   of 5-D, I believe you'll notice Mr. Damaze's name is

       13   specifically referenced.  I will ask you to notice or

       14   draw your attention to, approximately a quarter of a

       15   way down the page, an FHA number.  Do you see that

       16   number?

       17       A.   Yes.

       18       Q.   Okay.  And I'll read it, 041688219.  Is that

       19   what that number reads?

       20       A.   Yes.

       21       Q.   Okay.  Does that number happen to match the

       22   FHA case number on the note?

       23       A.   Yes.

       24       Q.   Okay.  And again, without asking you to

       25   comment on the source of this document, this document
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        1   appears to have been produced by another company that

        2   is not Beverly Hills Savings.  Can you tell me what

        3   company that appears to be?

        4       A.   The document, Exhibit 5-D, has the title at

        5   the top referencing, "Fundamental Mortgage

        6   Corporation, Loan History Year-To-Date, December

        7   1989."

        8       Q.   Okay.  All right.

        9            Presuming the document is what it states it

       10   is, a loan history, can you identify a transaction

       11   date or processing date column?

       12       A.   As indicated through the question for

       13   Exhibit 5-B, there's a processing date on the

       14   exhibit, it is the second column from the left which

       15   indicates the letters P-r-o-c, and right below it the

       16   word "date."

       17       Q.   Okay.  And do you see a column to the left

       18   of that?

       19       A.   Yes.

       20       Q.   Okay.  Taking a look at that column and

       21   given your experience and understanding of an FHA

       22   loan and how interest accrues on an FHA loan, what

       23   would you conclude those values represent?

       24       A.   I'm sorry.  Which values?

       25       Q.   Under the due date column.
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        1       A.   Under the due date column it would signify

        2   the month and year in which a transaction was

        3   scheduled to be completed in, or it would represent

        4   the month and year in which the transaction

        5   application, which is the actual date or processing

        6   date, which is the actual date, was representing.

        7       Q.   Okay.  Now it does not tell us the actual

        8   day, does it?

        9            MS. PENNY:  You mean under "due date"?

       10            MR. HACKETT:  Under "due date," yes.

       11            THE WITNESS:  I'm not sure that I understand

       12   the question.

       13   BY MR. HACKETT:

       14       Q.   It doesn't tell us the actual day.  So it

       15   says 10/88, which I would presume means October,

       16   1988.  Would you agree with that?

       17       A.   Yes.

       18       Q.   And to the right of that under "processing

       19   date" we see a different date.  It appears to be a

       20   day and a month, or a date of the month.  Would you

       21   agree with that statement?

       22       A.   With reference to the processing date column

       23   that references a month and a date.

       24       Q.   Okay.  All right.

       25            And as before with the apparent Beverly
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        1   Hills loan history, do we see transactions on 5-D as

        2   of the first day of any month?

        3       A.   I'm not sure I understand the question.

        4       Q.   Okay.  Looking at the processing date, the

        5   very first transaction, based on my understanding of

        6   what you've said, that would represent January 16th.

        7       A.   Correct.

        8       Q.   Okay.  And looking down that same column, do

        9   we see anything that represents a date equal to the

       10   first day of any month?

       11       A.   No.

       12       Q.   All right.  Thank you.

       13            Let's move to 5-F.  Now, we have another

       14   apparent loan history which states NCNB, I believe,

       15   Mortgage Corporation.  Do you have any familiarity

       16   with NCNB Mortgage Corporation?

       17       A.   Yes.

       18       Q.   Tell me about it.

       19       A.   They are a predecessor corporation of Bank

       20   of America.

       21       Q.   And did Bank of America acquire this

       22   corporation?

       23       A.   Again, they are a predecessor corporation of

       24   Bank of America of Nations Bank.

       25       Q.   Okay.  But my question was whether you're
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        1   aware whether or not Bank of America acquired NCNB

        2   Mortgage Corporation.

        3       A.   No, not directly.

        4       Q.   All right.  Do you know how the companies

        5   became related?

        6            MS. PENNY:  How is that relevant, Counsel?

        7            MR. HACKETT:  It's not a question of

        8   relevance.  We're in discovery.

        9            MS. PENNY:  I just want to know how it's

       10   relevant.  If I'm finding it not to be relevant, I

       11   can instruct her not to answer.

       12            MR. HACKETT:  No, you can't.

       13            MS. PENNY:  Yes, I can.  Yes, I can.

       14            MR. HACKETT:  Well, you can certainly do

       15   that.

       16            MS. PENNY:  Yes, I can.

       17            MR. HACKETT:  But I suggest she answer the

       18   question.

       19            MS. PENNY:  How is it relevant?  How is it

       20   likely to lead to discovery?

       21            MR. HACKETT:  It ties this loan history to

       22   where we are today.

       23            MS. PENNY:  I think she's already testified

       24   it's a predecessor in interest.

       25            MR. HACKETT:  But I want to know about NCNB
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        1   Mortgage Corporation.

        2            MS. PENNY:  What do you want to know?

        3            MR. HACKETT:  Whether NCNB Mortgage

        4   Corporation was acquired by Bank of America.

        5            MS. PENNY:  If it's a predecessor in

        6   interest why is that relevant?

        7            MR. HACKETT:  Because the defendant in this

        8   case, perhaps you're unaware of it, is Bank of

        9   America.

       10            MS. PENNY:  That's correct.

       11   BY MR. HACKETT:

       12       Q.   So did Bank of America acquire NCNB Mortgage

       13   Corporation?

       14            MS. PENNY:  To the extent you know.

       15            THE WITNESS:  No.  NCNB was acquired by

       16   Nations Bank Mortgage Corporation and Nations Bank

       17   Mortgage Corporation wasn't acquired by Bank of

       18   America.

       19   BY MR. HACKETT:

       20       Q.   Okay.  Thank you.

       21            Looking at this document, is it something

       22   with which you would have had familiarity prior to

       23   seeing it here this morning?

       24       A.   I'm not sure I understand the question

       25   "familiarity."
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        1       Q.   Well, there's been an indication that this

        2   is a document that was not produced to the defendant.

        3   Irrespective of that, does this appear to be a

        4   document you would have seen in your travels at Bank

        5   of America?

        6       A.   With regards to the exhibit, 5-F, it appears

        7   to be an NCNB Mortgage Corporation loan history for

        8   the calendar year 1990.

        9       Q.   And have you had occasion to see such

       10   documents during your tenure as an employee of Bank

       11   of America?

       12            MS. PENNY:  You mean any loan histories with

       13   Bank of America for the calendar year 1990?  Is that

       14   your question?

       15   BY MR. HACKETT:

       16       Q.   Any loan histories that would have the name

       17   NCNB Mortgage Corporation, have you seen them in the

       18   course of your employment?

       19       A.   Yes.

       20       Q.   Okay.  Let's take a look at this document

       21   then, 5-F.  There is a column titled "due date," do

       22   you see that column on the far left-hand side?

       23       A.   Yes.

       24       Q.   And does it also reference a month and year

       25   as the last document that we were talking about
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        1   there, Fundamental Mortgage?

        2       A.   Yes.

        3       Q.   And the column to the right, does it show,

        4   as the Fundamental Mortgage history, a processing

        5   date?

        6       A.   Yes.

        7       Q.   Okay.  Do any of the processing dates

        8   reflect a date that would be the first day of any

        9   given month?

       10       A.   Exhibit 5-A, yes.

       11       Q.   It does.  Where do you see that?

       12       A.   Towards the bottom of the page under the

       13   column marked "process date," 11/1.

       14       Q.   Oh, I do see that.  Other than that example,

       15   do any of the processing dates reflect a date that

       16   would be the same as the first day of any calendar

       17   month?

       18       A.   No.

       19       Q.   Okay.  Based on what we've just gone

       20   through, do you see any evidence -- presuming these

       21   documents are what they state they are, that payments

       22   were applied to this loan as if it were a simple

       23   interest loan?

       24       A.   No.

       25       Q.   No.  Okay.
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        1            And since that time, are you aware, of any

        2   time, payments were applied to the subject loan as if

        3   it were a simple interest loan?

        4       A.   No.

        5            MR. HACKETT:  Okay.  I don't have any other

        6   questions.

        7            Are you going to want to ask any questions

        8   for clarification purposes?

        9

       10                       EXAMINATION

       11   BY MS. PENNY:

       12       Q.   Was the loan to Mr. Damaze a simple interest

       13   loan?

       14       A.   No.

       15            MR. HACKETT:  I'm going to object to that.

       16   That is a legal conclusion, not a factual one.

       17            MS. PENNY:  Go right ahead.

       18            MR. HACKETT:  Well, I lodged my objection.

       19            MS. PENNY:  You did ask her in the note,

       20   which is Exhibit 1, stated that it was not a simple

       21   interest loan.

       22            MR. HACKETT:  That's right.  But that isn't

       23   the question you asked her.

       24            MS. PENNY:  It doesn't matter.

       25            MR. HACKETT:  Yes, it does matter.
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        1            MS. PENNY:  It may to you.

        2            MR. HACKETT:  Well, you interrupted me.  So

        3   turnabout is fair play.

        4            MS. PENNY:  That's right.

        5   BY MS. PENNY:

        6       Q.   Does the note, established by Exhibit 1,

        7   state that it is a simple interest loan?

        8       A.   No.

        9       Q.   We talked about the identity in Exhibit 1 of

       10   Capital Mortgage Company, Inc.  Do you know if the

       11   sum of 78,836, which represents the amount of money

       12   evidenced by the obligation to repay, which is the

       13   note, was advanced by Capital Mortgage Company, Inc.?

       14       A.   I don't.

       15       Q.   Is it possible that it could have been

       16   advanced by someone else to Capital Mortgage Company,

       17   Inc.?

       18       A.   Yes.

       19       Q.   Looking at the loan histories, the first

       20   loan history, Exhibit 5-A, says, "loan history

       21   year-to-date for Beverly Hills Savings."  Are loan

       22   histories maintained by the holders of the

       23   obligation?

       24       A.   Yes.

       25       Q.   Can they also be maintained by the servicers
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        1   of the obligation?

        2       A.   Yes.

        3       Q.   If they are maintained by the servicers of

        4   the obligation, are they also maintained by the

        5   holders?

        6       A.   Not necessarily, no.

        7            MS. PENNY:  May I go off the record for a

        8   moment?

        9            MR. HACKETT:  Sure.

       10            (A discussion was held off the

       11            record.)

       12   BY MS. PENNY:

       13       Q.   Let's talk about the tran dates a little

       14   bit, the transaction dates.  Describe for me what

       15   happens when there's a tran entry.  In other words,

       16   is it simply an application of a payment of principal

       17   and interest, taxes, impound taxes and insurance, or

       18   whatever other payment comes in, or can it be some

       19   other type of transaction that's happening on the

       20   account?

       21       A.   With regards to transactions relative to the

       22   loan, there are various types of transactions that

       23   are captured in the payment history, including

       24   payments that are received and posted to the account,

       25   tax payments, and disbursements that are made to tax
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        1   authorities, homeowner's insurance disbursements, any

        2   sort of fee assessment with regards to potential late

        3   charge assessments, and also any sort of accounting

        4   around payments that might be made for attorney fees

        5   or expenses that were referenced earlier with regards

        6   to loan level accounting.

        7            MR. HACKETT:  I'll have to redirect.

        8            MS. PENNY:  Go right head.

        9

       10                    FURTHER EXAMINATION

       11   BY MR. HACKETT:

       12       Q.   Payment of attorneys fees -- are there

       13   transactions, not necessarily in this set of

       14   documents, that increase principal balances for

       15   payment of attorneys fees?

       16       A.   No.

       17       Q.   So what would the result of such a

       18   transaction be relative to attorneys fees?

       19       A.   As previously indicated, it would be tracked

       20   at the loan level, identified by the loan account

       21   number, and tracked through a separate accounting,

       22   separate general ledger accounting at the loan level,

       23   not associated with the loan balance.

       24       Q.   But I would not see an increase or decrease

       25   of any type in the balance; is that correct?
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        1       A.   Yes.

        2            MR. HACKETT:  Okay.  Thank you.

        3            MS. PENNY:  I have no further questions.

        4            MR. HACKETT:  Then I'll offer a stipulation

        5   for the court reporter, as to the transcript of

        6   today, that she be relieved of her duties under the

        7   Code of Civil Procedure, the original of the

        8   transcript be transmitted to your office, the

        9   deponent be given two weeks to review and sign the

       10   transcript under penalty of perjury.

       11            MS. PENNY:  She doesn't reside in this state

       12   so we have to get it to her.  Two weeks isn't going

       13   to be enough time.

       14            MR. HACKETT:  Thirty days.

       15            MS. PENNY:  Thirty days will probably be

       16   fine.

       17            MR. HACKETT:  And then you will advise the

       18   office at such time as that's been completed.

       19            MS. PENNY:  We will.

       20            MR. HACKETT:  And if we don't have it back

       21   in that time period, it will be deemed as signed.

       22            And also your office is going to retain

       23   custody of the original.

       24            MS. PENNY:  We'll lodge it.

       25            MR. HACKETT:  Okay.
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        1            MR. KOON:  And in the event the original is

        2   not available, a certified copy may be used for all

        3   purposes.

        4            MS. PENNY:  That's absolutely fine.

        5            THE REPORTER:  Ms. Penny, did you need a

        6   copy?

        7            MS. PENNY:  Please.

        8            (The deposition was concluded

        9            at 11:53 a.m.)
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        1

        2

        3

        4   STATE OF CALIFORNIA       )

                                      )   ss.

        5   COUNTY OF LOS ANGELES     )

        6

        7            I, JACQUELINE M. TOBOLSKI, having appeared

        8   for my deposition on WEDNESDAY, SEPTEMBER 26, 2007,

        9   do this date declare under penalty of perjury that I

       10   have read the foregoing deposition, I have made any

       11   corrections, additions or deletions that I was

       12   desirous of making in order to render the within

       13   transcript true and correct.

       14            IN WITNESS WHEREOF, I have hereunto

       15   subscribed my name this       day of          , 2007.

       16

       17

       18

       19

       20

       21                         W  I  T  N  E  S  S

       22

       23

       24

       25

                           JONNELL AGNEW & ASSOCIATES           81

                                (800) 524-DEPO

        1   STATE OF CALIFORNIA       )

                                      )   ss.

        2   COUNTY OF LOS ANGELES     )

        3

        4            I, YOLANDA GUINTO-GONZALES, CSR No. 12785, a

        5   court reporter for the County of Los Angeles, State

        6   of California, do hereby certify;

        7            That prior to being examined, JACQUELINE M.

        8   TOBOLSKI, the witness named in the foregoing

        9   deposition, was by me duly sworn to testify the

       10   truth, the whole truth, and nothing but the truth;

       11            That said deposition was taken before me at

       12   the time and place herein set forth, and was taken by

       13   me in shorthand and thereafter transcribed into

       14   typewriting under my direction and supervision, and I

       15   hereby certify that the said deposition is a full,

       16   true and correct transcript of my shorthand notes so

       17   taken;

       18            I further certify that I am neither counsel

       19   for nor related to any party to said action, nor in

       20   any way interested in the outcome thereof.

       21            IN WITNESS WHEREOF, I hereto subscribe my

       22   name this       day of OCTOBER, 2007.

       23

       24

                           Certified Shorthand Reporter in

       25                  and for the County of Los Angeles,

                           State of California
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