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STATEMENT OF FACTS
	At issue in this protective order proceeding is the transcript of the deposition of Jeffery Stephan taken on June 7, 2010, which reveals the complete falsity of Stephan's summary judgment affidavit.  It is that August 5, 2009 affidavit of Stephan that was the sole evidence[footnoteRef:-1] presented to and relied upon the Court in entering its Order for Partial Summary Judgment dated  January 27, 2010.  That Order granted Plaintiff judgment on all issues except as to the amount due on the Defendant's note and mortgage. [-1:  For the purposes of this Memorandum, the affidavit of Plaintiff's counsel in support of Plaintiff's Motion for Summary Judgment is ignored, as it pertains only to the attorney fees claimed by Plaintiff.] 

	a. The Falsity of the Stephan Affidavit.
	The Stephan deposition proves that Stephan's affidavit is a stunning series of lies. 
	Stephan claims to have personal knowledge of the facts contained in the affidavit based upon his asserted "custody and control" of the "records relating to the mortgage transaction." Aff. ¶ 1.  His deposition revealed that he has no custody and control of any loan records. Tr. pp 69-70.[footnoteRef:0]  He claims to have access to scanned computer images of those records, Tr. 61-62 & 69-70, but he does not even look at them when signing a summary judgment affidavit. Tr.61-62. Thus when his affidavit asserts that he has knowledge of the facts in it "derived from my personal knowledge of these records", that statement is a blatent lie.  He claims to check only "the figures" in affidavits by comparing them to those in his computer system, thus even the implication in his affidavit that he has personal knowledge of those figures is false---at best those statements are hearsay based upon someone else's data entries. [0:  A copy of the transcript of the Stephan deposition is attached to Plaintiff's motion as Exhibit A.] 

	The magnitude of Stephan's false claims of knowledge about any of the facts stated in his affidavit is revealed by his stunning admission that he does not read summary judgment affidavits before signing them:
Tr. Page 61, Line 14:
	Q. When you receive a summary judgment affidavit to sign, do you read every paragraph of 	it?

	A. No.

	Q.  What do you read?

	A. I look at the figures.

	Q.  That's all that you look at when you sign a summary judgment affidavit?

	A.  Yes, to ensure that the figures are accurate.

Tr. Page 62, Line 23

	Q.  Is it fair to say that when you sign a summary judgment affidavit, you do not know 	what information it contains other than the figures that are set forth within it?

	A. Other than the borrower's name and if I have signing authority for that entity.  That is 	correct.

Tr.  Page 54, Line 12

	Q.  When you sign a summary judgment affidavit, do you check to see if all of the 	exhibits are attached to it?

	A. No.

	Q.  When you sign a summary judgment affidavit, do you inspect any of the exhibits 	attached to it.

	A. No.

	Stephan's personal knowledge affidavit statements that "true and correct" of the note and mortgage are attached are not known by him to be true because he does not look at the scanned images of loan documents available to him, nor does he look at the copies of documents attached to his affidavit.  While this lie is harmless here since Defendant admits the accuracy of those copies, these clear lies illustrate the falsity of the entire affidavit.
	When Stephan goes on his affidavit to assert his personal knowledge of the fact of and date of mailing of the alleged default notice to Defendant, the assertion that he has knowledge of those facts also is a lie because he looked at no business records to determine if it was true.
	And of disturbing importance is the fact that Stephan does not even trouble himself to appear before a notary to be sworn.
Tr. p. 56, Line 7
	Q. My question to you is where does a summary judgment affidavit go after you sign it?

	A.  After I sign it, it is handed back to my staff.  My staff hands it to a notary for 	notarization. They send it back to the attorney network requesting any type of affidavit.

	Q.  So you do not appear before the notary; is that correct?

	A. I do not.

	It is this testimony that Plaintiff and GMAC Mortgage seek to hide by their motion for a protective order.
	b.  Plaintiff's Allegations of "Improper Disclosure" of the Stephan Transcript.
	Plaintiff [footnoteRef:1] and GMAC Mortgage, LLC now assert that the appearance of the Stephan's transcript on an Internet blog of a Florida foreclosure defense lawyer is evidence of improper conduct of Defendant's counsel.  Offering no evidence whatsoever, GMAC speculates that Defendant's counsel sent the transcript to the Florida attorney who published it, and insinuate that it was improper for the transcript to be shared with other lawyers defending homeowners in foreclosure actions.  After all of the innuendo, GMAC admits that "it is irrelevant whether or not Mr. Weidner is the attorney to whom Mr. Cox disclosed the transcript . . . " Pl. Motion ¶12. [1:  It is interesting to note that the Motion for Protective Order is filed on behalf of Federal National Mortgage Association and Bank of America in addition to GMAC Mortgage. One would think that  taxpayer supported FNMA would have adverse interests to GMAC on this issue due to the misconduct of GMAC in the filing of the Stephan summary judgment affidavit, and one is left to wonder how Bank of America has any interest whatsoever in the protective order proceeding, as no such interest is identified in the Motion.  Because it is clear that it is only the self interest of GMAC Mortgage, LLC that is at stake here, for the remainder of this memorandum the moving party is simply referred to as "GMAC".] 

	c. The Alleged Harm Claimed by Plaintiff and GMAC Mortgage, LLC.
	The harm that GMAC complains of is that, after alleged dissemination of the Stephan transcript that revealed his and GMAC's utter contempt for the Maine judicial process, GMAC as a corporate entity and its employees have suffered "embarrassment, annoyance, intimidation and oppression".  They offer no affidavits and not one shred of evidence to support this absurd claim.  The real harm or "effect" of the dissemination of the Stephan transcript that GMAC wants this Court to aid it in avoiding, is that the transcript has exposed the fact that judgments entered in every judicial foreclosure state into which Stephan's affidavits have been sent are vulnerable to being set aside as having been procured by fraud.
	d.  The Relief Sought by GMAC.
	GMAC seeks the following relief:
		i.  A prohibition "from disseminating discovery materials for purposes 			unrelated to trial preparation, trial or settlement of this particular lawsuit".	Plaintiff  Motion 	¶15.
		ii. Retroactive application of the order "so as to protect information already 		obtained . . ." Plaintiff Motion ¶16.  It is not clear what GMAC is asking for here.
		iii. Sanctions against Defendant's counsel including an order that "Mr. Cox be 		required to reimburse Plaintiff for all fees and costs associated with filing this 		motion for protective order." Plaintiff Motion ¶17.
		iv.  An order that "Mr. Cox should be barred from using Mr. Stephan's 			transcript in his other cases against GMACM." Plaintiff Motion ¶ 17.
	e.  The Facts Regarding Defendant's Counsel.
	Before the deposition of Jeffery Stephan began on June 7, 2010, GMAC knew that Defendant's counsel was representing Maine homeowners in two other pending GMAC mortgage foreclosure cases, because GMAC counsel was also counsel in those cases. Similarly, it knew of his role in the Maine Attorneys Saving Homes ("MASH") program because Benjamin Campo, Esq., the attorney in the law firm who signed the complaint in this action and which represented GMAC at the time of the Stephan deposition, has been a participant in the MASH program, has attended a training program put on by it, and has even received email correspondence from the undersigned counsel for Defendant attempting to refer a MASH foreclosure defense case to him. 
I.  ABSENT A PROTECTIVE ORDER, THE DEFENDANT WAS ENTITLED TO DISSEMINATE THE STEPHAN DEPOSITION TRANSCRIPT AS SHE SAW FIT.

	GMAC asserts that "(t)his dissemination of Mr. Stephan's testimony is inconsistent with the Maine Rules of Civil Procedure . . ." Plaintiff Motion ¶8.  The First Circuit Court of Appeals, dealing with the Federal equivalent of Maine's Rule 26, certainly does not see it that way, holding that " the Supreme Court has noted that parties have general first amendment freedoms with regard to information gained through discovery and that, absent a valid court order to the contrary, they are entitled to disseminate the information as they see fit." (emphasis in original) Public Citizen Group v. Liggett Group, Inc., 858 F.2d 775, 780 (1st Cir. 1988), citing Seattle Times Co. v. Rhinehart, 467 U.S. 20, 31-36, 81 L. Ed. 2d 17, 104 S. Ct. 2199 (1984). Going on from there, the First Circuit adopted the reasoning of the Second Circuit Court of Appeals, which held as follows:
	   A plain reading of the language of Rule 26(c) demonstrates that the party seeking a protective order has the burden of showing that good cause exists for issuance of that order. It is equally apparent that the obverse also is true, i.e., if good cause is not shown, the discovery materials in question should not receive judicial protection and therefore would be open to the public for inspection. . . . Any other conclusion effectively would negate the good cause requirement of rule 26(c): Unless the public has a presumptive right of access to discovery materials, the party seeking to protect the materials would have no need for a judicial order since the public would [**47]  not be allowed to examine the materials in any event. (emphasis added)

Public Citizen, id. at 858 U.S. 789, quoting In re "Agent Orange" Product Liability Litigation, 821 F.2d 139, 145-146 (2nd Cir.), cert. denied, 484 U.S. 953, 108 S. 344, 98 L. Ed. 370 (1987).  See also Jepson, Inc. v. Makita Elec. Works, Ltd., 30 F.3d 854, 858 (7th Cir. 1994) ("Absent a protective order, parties to a lawsuit may disseminate materials obtained during discovery as they see fit.") 
	Because, to this point, there has been no protective order in this case, no "good cause" had been shown for limiting dissemination of the Stephan transcript.  Therefore, under the rationales of the Supreme Court and the First, Second and Seventh Courts of Appeals, there has been no limit upon Defendant's right to share that transcript with other lawyers defending homeowners in foreclosure cases. GMAC does not cite one single Rule of Civil Procedure, one single Rule of Professional Conduct, one statute, and not even one single court decision that stands for its proposition that a party is limited in disseminating pre-trial discovery materials in the absence of a protective order.  There is no such precedent.  Defendant's Counsel's actions have not been "inappropriate" or "improper" in any respect, and therefore, GMAC is not entitled to any award of fees for the bringing of this motion.  
II.  THE PLAINTIFF AND GMAC MORTGAGE, LLC HAVE SHOWN NO GOOD CAUSE FOR THE ISSUANCE OF A PROTECTIVE ORDER. 
	After having sat on its hands[footnoteRef:2], GMAC belatedly seeks a protective order under M.R.Civ.P. 26(c).  Under that Rule a protective order is permitted, but only "for good cause shown". Not only has GMAC failed to show "good cause", it has failed to show any cause because it has provided no affidavits or other evidence to support its claims.   [2:  Defendant's Counsel's letter to counsel for GMAC dated June 4, 2010 attached to Plaintiff's Motion as Exhibit C outlines on page two the manner in which GMAC sat on its hands.] 

	GMAC cites only three cases to support its request for protective order.  In both Seattle Times Co. v. Rhinehart, id., and Baker v. Buffenbarger, 2004 U.S. Dist. LEXIS 19083 (D. N.D. Ill, 2004) the courts considered the granting of protective orders, but only after having received affidavits showing the claimed "good cause".  It is not possible to determine what evidence was presented to support the protective order under consideration in Damiano v. Sony Music, 2000 U.S. Dist. LEXIS 16670 (D. N.J. 2000). Affidavits are required.  See Easton Sports, Inc. v. Warrior Lacrosse, Inc.,  2006 U.S. Dist. LEXIS 96358 (E.D., So. Div., Mich.) ("Where a business is the party seeking protection, it will have to show that disclosure would cause significant harm to its competitive and financial position.  That showing requires specific demonstrations of fact, supported where possible by Affidavit and concrete examples rather than broad, conclusory allegations of potential harm.) (emphasis added)
	The "good cause" standard is best enunciated in Cipollone v. Ligget Group, Inc., 785 F.2d 1108 (3rd Cir. 1986) where the court stated:
. . . Rule 26(c) places the burden of persuasion on the party seeking the protective order. To overcome the presumption, the party seeking the protective order must show good cause by demonstrating a particular need for protection. Broad allegations of harm, unsubstantiated by specific examples or articulated reasoning, do not satisfy the Rule 26(c) test. See United States v. Garrett, 571 F.2d 1323, 1326, n. 3 (5th Cir. 1978) (requiring "a particular and specific demonstration of fact as distinguished from   stereotyped and conclusory statements"); General Dynamics Corp. v. Selb Mfg. Corp., 481 F.2d 1204, 1212 (8th Cir. 1973), cert. denied, 414 U.S. 1162, 94 S. Ct. 926, 39 L. Ed. 2d 116 (1974); 8 C. Wright & A. Miller, Federal Practice and Procedure ß 2035 (1970 & Supp. 1985). Moreover, the harm must be significant, not a mere trifle. See, e.g., Joy v. North, 692 F.2d 880, 894 (2d Cir. 1982) (refusing protective order where proponent's only argument in its favor was the broad allegations that the disclosure of certain information would "injure the bank in the industry and local community"), cert. denied sub nom.  Citytrust v. Joy, 460 U.S. 1051, 75 L. Ed. 2d 930, 103 S. Ct. 1498 (1983). 
Cipollone, id., at 785 U.S. 1121.   The Seventh Circuit adds that "(m)ost cases endorse the presumption of public access to discovery materials." Citizens First Nat'l Bank v. Cincinnati Ins. Co., 178 F.3d 943, 946 (7th Cir. 1999).
	In Cipollone, the court was also dealing with a claim of corporate embarrassment of the sort asserted by GMAC here and made the following statements:
. . . because release of information not intended by the writer to be for public consumption will almost always have some tendency to embarrass, an applicant for a protective order whose chief concern is embarrassment must demonstrate that the embarrassment will be particularly serious. As embarrassment is usually thought of as a nonmonetizable harm to individuals, it may be especially difficult for a business enterprise, whose primary measure of well-being is presumably monetizable, to argue for a protective order on this ground. Cf.  Joy v. North, supra [Citytrust v. North, 692 F.2d 880, 894 (2d Cir. 1982)] (a protective order will not issue upon the broad allegation that disclosure will result in injury to reputation); to succeed, a business will have to show with some specificity that the embarrassment resulting from dissemination of the information would cause a significant harm to its competitive and financial position. 
Cipollone, id.  at 178 F.3d at 1121.  Even if the rhetoric of GMAC's counsel in his legal memorandum could be taken as facts stated in an affidavit, those statements are insufficient to prove the requisite "good cause". They do not show that the alleged corporate embarrassment to GMAC is "particularly serious" or that it would "cause significant harm to its competitive and financial position" as required by the court in Cipollone.  Any embarrassment to GMAC comes from the fact that the Stephan transcript reveals the fundamentally dishonest and contemptuous summary judgment practices that GMAC engages in. That kind of embarrassment is not something from which Rule 26(c) is designed to protect GMAC.
	As a result of the sharing of the Stephan transcript among foreclosure defense counsel, GMAC may well face litigation in other cases challenging its summary judgment motions and foreclosure judgments that are based upon Stephan affidavits. This is entirely appropriate.  The Ninth Circuit, citing similar holdings in the Seventh and Tenth Circuits, has expressly held that there should be a strong bias in favor of "access to discovery materials to meet the needs of parties engaged in collateral litigation. . . Allowing the fruits of one litigation to facilitate preparation in other cases advances the interests of judicial economy by avoiding the wasteful duplication of discovery." Foltz v. Ho,  331 F.3d 1122, 1131 (9th Cir. 2003).
III.  ALL RELIEF SOUGHT BY PLAINTIFF MUST BE DENIED.

	Over its displeasure with the sharing of the Stephan transcript with other foreclosure defense counsel, GMAC seeks to sanction Defendant's counsel by requesting an order that he pay GMAC's fees in bringing this utterly unfounded and factually unsupported motion.  In addition, GMAC seeks to bar Defendant's counsel from using the Stephan transcript in any other GMAC foreclosure case being defended by him.  This is a blatant effort to disqualify Defendant's counsel from those other cases by limiting his ability to provide full professional representation to his clients in those cases. Because there has been nothing improper about the sharing of this transcript, there is absolutely no basis for the imposition of any sanction upon Defendant's counsel.
	The GMAC motion for a protective order now can be seen only as an effort to retaliate against Defendant for her exposure of GMAC's bad faith and contemptuous summary judgment practices. The fact that GMAC supplied not one single affidavit or any other admissible evidence to support its motion can lead to no other conclusion.  The conclusory allegations of Plaintiff's counsel, even if they had been supported by affidavits, do not prove the requisite good cause for the issuance of a protective order. The motion must be denied.
IV.   DEFENDANT IS ENTITLED TO AN AWARD OF COUNSEL FEES IN DEFENDING AGAINST THE PROTECTIVE ORDER MOTION.

	Rule 26(c) by reference to M.R.Civ.P. 37(a)(4) allows for awards of expenses on protective order motions.  The motion here is utterly unsupported as a matter of law and unproven by any affidavits. It is an unjustified effort to increase the litigation burden of the Defendant that requires the GMAC as the moving party to pay counsel fees to counsel for Defendant for the effort required to defend this motion. 
 						
DATED: July ___, 2010

				
								____________________________________
								Thomas A. Cox, Esq., Maine Bar No. 1248
								Attorney for Defendant

								P.O.Box1314
								Portland, Maine 04104
								(207) 749-6671
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