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           1                The deposition of DOUGLAS M. BALES, ESQUIRE,

           2      taken pursuant to notice by counsel for the defendant, this

           3      15th day of October, 2009, before Elizabeth Gotch, RPR, at

           4      1275 Cleveland Street, Clearwater, Pinellas County,

           5      Florida, beginning at the hour at 11:30 a. m.

           6                            * * * * *

           7      Whereupon,

           8                    DOUGLAS M. BALES, ESQUIRE,

           9      being first duly sworn to the truth, the whole truth and

          10      nothing but the truth, was questioned and answered as

          11      follows:

          12                             EXAMINATION

          13      BY MS. DRYSDALE:

          14           Q.   Would you, please, state your name and business

          15      address for the record.

          16           A.   Douglas Michael Bales, B-A-L-E-S.  My business

          17      address is 18820 U. S. Highway 19 North, Suite 212,

          18      Clearwater, Florida.  33764.

          19           Q.   And the name of that business?

          20           A.   Douglas C. Zahm, P. A., Z-A-H-M.

          21           Q.   And you're an attorney as swell.  Is that correct?

          22           A.   Yes.

          23           Q.   So you've probably taken your share of

          24      depositions.

          25           A.   I have.
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           1           Q.   So just out of, I guess, continuity, I'll go ahead

           2      and go over the preliminaries.

           3                You understand she's taking down, obviously,

           4      everything that you say.  Please, answer out loud and

           5      audibly, not with a gesture.

           6                If you don't understand a question I ask, please,

           7      feel free to ask me to rephrase it.  If you don't, I'll

           8      assume that you understood the question.

           9                And if you need a break at any time, please, let

          10      me know.

          11           A.   Okay.

          12           Q.   Okay.  I'm showing you a copy of the

          13      Second Amended Notice of Taking Deposition and ask you if

          14      you recognize that document?

          15           A.   Yes, ma'am.

          16           Q.   And did you bring some documents with you

          17      today --

          18           A.   Yes, I did.

          19           Q.   -- pursuant -- you did.

          20                MS. DRYSDALE:  I'd like to mark this as Exhibit 1.

          21                (Defendant/Counter Claim Plaintiff's Exhibit

          22           Number 1 marked for identification).

          23           Q.   (BY MS. DRYSDALE)  And just so I'll know, you did

          24      provide your resume.

          25           A.   Yes, ma'am.
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           1           Q.   Number 2.  W-2 forms for 2008 from

           2      Mortgage Electronic Registration Systems; Wells Fargo

           3      Mortgage; Wells Fargo Bank, N. A.; and/or

           4      CTX Mortgage Company.

           5           A.   I -- those documents do not exist.

           6           Q.   Number 3.  Any corporate resolution or any other

           7      document showing your position or authority with

           8      Mortgage Electronic Registration Systems, Inc.;

           9      Wells Fargo Home Mortgage; Wells Fargo Bank, N. A.; and/or

          10      CTX Mortgage Company.

          11           A.   Yes.

          12           Q.   And is that -- is that a Mortgage Electronic

          13      Registration Systems, Inc., Corporate Resolution?

          14           A.   Yes.

          15           Q.   Is that the only document responsive to 3?

          16           A.   Yes, I believe so.

          17           Q.   Number 4.  Any document showing your job

          18      description from --

          19                MS. DRYSDALE:  And, if it's okay, for purposes of

          20           the deposition, instead of Mortgage Electronic

          21           Registration System, Inc., I'm going to use the acronym

          22           MERS.  Is that okay?  Everybody understands that?

          23                THE DEPONENT:  Yes.

          24                MR. HAAS:  Yes.

          25                MR. MARKWARDT:  That's fine.
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           1                MR. BROCHIN:  Yes.

           2           Q.   (BY MS. DRYSDALE)  Okay.  Any document showing

           3      your job description from MERS, Wells Fargo Home Mortgage,

           4      Wells Fargo Bank, and/or CTX Mortgage?

           5           A.   Yes.  The same document, which is the Resolution.

           6           Q.   Any logs or list you keep regarding mortgage

           7      assignments you signed or initialed?

           8           A.   No, I do not keep a log.

           9           Q.   Any log or list you keep regarding any notarized

          10      documents you sign?

          11           A.   I do not keep a log.

          12           Q.   And you provided names and numbers for all cases

          13      filed in Clay County, Florida, from October, November,

          14      December of 2008.  Is that correct?

          15           A.   That was provided by my office.  Yes.

          16           Q.   And the 50 most recent assignments, you provided

          17      that as well?

          18           A.   Yes, I've provided you with assignments.  I can't

          19      guarantee they're the most recent because we didn't keep a

          20      log.  It was my best effort, and I believe they are the most

          21      recent.

          22           Q.   9.  All documents relied upon by you in executing

          23      the Assignment of Mortgage from MERS on October 17, 2008?

          24           A.   Yes.

          25           Q.   Which documents are those?
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           1           A.   The Agreement for Signing Authority; a one-page

           2      Title Search; the Mortgage that was executed by

           3      Columbus Shaw and Callie Shaw; and a screen print.  And the

           4      screen print was taken afterwards so it technically wasn't

           5      relied upon in executing the assignment.  But since I had

           6      looked -- or believed that I looked at the screen, I wanted

           7      to provide that to you.

           8           Q.   Okay.  Thank you.

           9                Now I'm providing you with a copy of a resume.

          10           A.   Yes.

          11           Q.   Do you recognize that document?

          12           A.   I do.

          13           Q.   And would you describe this document?

          14           A.   It is a resume.

          15           Q.   Of?

          16           A.   Of myself.

          17                MS. DRYSDALE:  Okay.  I would like to mark this as

          18           Defendant/Counter Claim Plaintiff's Exhibit Number 2.

          19                (Defendant/Counter Claim Plaintiff's Exhibit

          20           Number 2 marked for identification).

          21           Q.   (BY MS. DRYSDALE)  Have you ever had your

          22      deposition taken before?

          23           A.   No.

          24           Q.   You state now, as you've stated earlier, that you

          25      work at Douglas C. Zahm. P. A.  You're a partner with this
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           1      firm?

           2           A.   Yes, ma'am.

           3           Q.   And do you have a specific title for the type of

           4      partner that you are?

           5           A.   No.

           6           Q.   What are your day-to-day business duties?

           7           A.   I handle all aspects of the foreclosure process.

           8      I am involved in the daily operations of the firm and really

           9      all aspects of the operation.

          10           Q.   Do you handle mortgage foreclosure cases yourself?

          11           A.   Yes, I do.

          12           Q.   And do you prepare the Complaints and other

          13      documents which are filed in the mortgage foreclosure cases?

          14           A.   I do not prepare the documents, no.

          15           Q.   Who prepares them?

          16           A.   The staff members prepare them, and I would review

          17      them.

          18           Q.   What are the names of the staff persons and what

          19      are their job titles?

          20           A.   Well we have close to 60 staff members, so I'm not

          21      sure I can recall all of their names and titles.

          22                Do you want to limit it to persons involved with

          23      Complaints or ...

          24           Q.   Right now we'll just leave it at that and let me

          25      ask you what were your -- was your job position, as you've
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           1      just described it, the same in October of 2008 as it is

           2      today?

           3           A.   Yes.

           4           Q.   And prior to working with Douglas C. Zahm, P. A.,

           5      you were a senior real estate associate with

           6      Mason & Associates.  Is that correct?

           7           A.   Correct.

           8           Q.   And what were your job duties there?

           9           A.   They were to manage the foreclosure department.

          10           Q.   And what type of -- what type of things did you do

          11      in your management position?

          12           A.   I reviewed Title.  I reviewed Complaints.  I

          13      attended hearings.  I helped set policies for the office.  I

          14      was in -- I oversaw the closing department as well and

          15      handled other miscellaneous matters.

          16           Q.   I saw you were also certified in real estate law?

          17           A.   Yes.

          18           Q.   Is that by The Florida Bar?

          19           A.   Yes, ma'am.

          20           Q.   What were the -- did you have to take certain

          21      types of classes or what were the requirements for becoming

          22      certified in real estate law?

          23           A.   You have to have been an attorney for five years.

          24      You have to take an examination, and you have to go through

          25      some peer review.
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           1           Q.   Are there also classes that you have to take?

           2           A.   No.

           3           Q.   Do you have to take a test?

           4           A.   Yes.

           5           Q.   And is that test specifically on real estate law?

           6           A.   Yes, it is.

           7           Q.   What type of subjects did it cover specifically in

           8      the area of real estate law?

           9           A.   It covered title, condominium, environmental

          10      transactions, and several other things probably that I just

          11      don't recall.  It's been over nine years.

          12           Q.   And you still hold that certification?

          13           A.   I do.

          14           Q.   So you're pretty familiar with the concept of what

          15      an assignment is?

          16           A.   Yes.

          17           Q.   And what a mortgagee is?

          18           A.   Yes.

          19           Q.   Beneficial owner?

          20           A.   Yes.

          21           Q.   Endorsements of notes?

          22           A.   Yes.

          23           Q.   Prior to Mason & Associates, you were a

          24      foreclosure associate with Able, Band, Russell, Collier,

          25      Pitchford & Gordon, Chartered.  What were your duties
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           1      there?

           2           A.   I was in the litigation department, and I handled

           3      the foreclosure cases that they had as well as title

           4      insurance claims.

           5           Q.   And prior to that time, you actually worked for a

           6      title company?

           7           A.   Well it was actually during that same time we also

           8      had a title company.  And that was another duty that I had,

           9      was to run the title company.

          10           Q.   So you're very familiar with Florida title

          11      policies and titles rules.

          12                MR. HAAS:  Objection to form.

          13           Q.   (BY MS. DRYSDALE)  Is that correct?

          14           A.   I am familiar what title policies, yes.

          15           Q.   Have you kept up your continuing education in that

          16      area?

          17                MR. HAAS:  Objection to form.

          18           A.   (CONTINUING)  There is no requirement in that

          19      area.

          20           Q.   As far as keeping up with requirements in

          21      reviewing titles and having knowledge with respect to what

          22      is required to file a mortgage foreclosure lawsuit with

          23      respect to titles?

          24                MR. HAAS:  Objection to form.

          25           Q.   (BY MS. DRYSDALE)  Are you familiar with what's
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           1      needed in the chain of a title prior to filing a mortgage

           2      foreclosure lawsuit?

           3           A.   Yes.

           4           Q.   I noticed in your description of your duties at

           5      Douglas C. Zahm that you do not list your vice presidency

           6      with MERS.  Is there a reason for that?

           7           A.   No.

           8           Q.   Have you ever thought of putting that position on

           9      your resume?

          10           A.   No.

          11           Q.   Do you still hold that position?

          12           A.   Yes.

          13           Q.   When you were in your position at Able, Band; and

          14      Lenders' Title Services, did you analysis titles at that

          15      position?

          16           A.   Yes.

          17           Q.   What did you look for specifically?

          18           A.   Review the chain of title, follow the deeds back

          19      to the root of title.  In preparing a foreclosure action, we

          20      would need to eliminate any liens so we would do name

          21      searches, we would review liens that show up in the lien

          22      search, tried to determine what would be the proper

          23      defendants to be named in a foreclosure action.  That's on

          24      the foreclosure side.

          25           Q.   And also on the foreclosure side, were you also
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           1      reviewing mortgages?

           2           A.   Yes.

           3           Q.   And the title?

           4           A.   Yes.

           5           Q.   What were you looking for with respect to

           6      mortgages?

           7           A.   Well I would just -- a typical review of a

           8      mortgage would just be to see who executed the mortgage and

           9      to see whether or not they were in the chain of title.

          10           Q.   So you would be looking for assignments.  Is that

          11      correct?

          12           A.   Yes, we would be looking assignments as well.

          13           Q.   And what was the purpose of the assignment?

          14                MR. HAAS:  Objection to form.

          15           A.   (CONTINUING)  In regards to what?

          16           Q.   When you were studying titles for purposes of

          17      mortgage foreclosure lawsuits, you said you were looking for

          18      assignments.  So I was looking -- what was the purpose of

          19      the assignment with respect to a mortgage foreclosure

          20      lawsuit, what were you looking for?

          21                MR. HAAS:  Objection to form.

          22           A.   (CONTINUING)  Well in looking for an assignment in

          23      a review of title, we would want to see who was the

          24      mortgagee of record so that we name the proper person.

          25      That's one aspect of it.
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           1           Q.   And what -- can you define mortgagee of record for

           2      me.

           3           A.   Mortgagee of record would be the last designated

           4      mortgagee as shown on an instrument recorded in the public

           5      records.

           6           Q.   Is that the same thing as a beneficial owner of

           7      the mortgage?

           8                MR. HAAS:  Objection to form.

           9           A.   (CONTINUING)  In that context I think you would

          10      have to define for me what you mean by beneficial.

          11           Q.   Well how do you define it, beneficial holder of

          12      the mortgage or owner of a mortgage?

          13           A.   I don't.  I don't define it.

          14           Q.   That term doesn't come up in your day-to-day job

          15      description?

          16           A.   No, it really doesn't.

          17           Q.   Do you know what that term -- you don't have any

          18      idea what that term means?

          19           A.   I have an idea.

          20           Q.   Okay.  Can you tell me what your idea is?

          21                MR. HAAS:  Objection to form.

          22                MR. MARKWAEDT:  Can we just be clear what time

          23           you're talking about.

          24                MS. DRYSDALE:  I'm asking for the definition of

          25           beneficial owner of a mortgage.
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           1                MR. HAAS:  Are you asking for his understanding or

           2           the definition?

           3           Q.   (BY MS. DRYSDALE)  Your understanding.

           4           A.   (CONTINUING)  Okay.  My understanding of the

           5      beneficial owner would be the person or entity that has a --

           6      has the ownership interest in the mortgage.

           7           Q.   And is that different than mortgagee of record?

           8           A.   Not always.

           9           Q.   But it sometimes can be?

          10           A.   Potentially.

          11           Q.   How so?

          12           A.   Well you could have one party that is acting as

          13      agent for a principal.  The principal could be the

          14      beneficial owner, the agent can be the mortgagee.

          15           Q.   When you say "agent," do you mean servicer?

          16                MR. HAAS:  Objection to form.

          17           A.   (CONTINUING)  Any -- any entity could be an agent.

          18           Q.   What other types of agents could there be other

          19      than a servicer?

          20           A.   It just could be an individual.  Any person, any

          21      corporation that a holder of a mortgage wanted to represent

          22      them in capacity of mortgagee of record.

          23           Q.   And what would the agent's responsibilities be

          24      with respect to the beneficial owner?

          25                MR. HAAS:  Objection to form.

                                                                         17

           1           A.   (CONTINUING)  It would depend upon what the

           2      beneficial owner had in mind, which I would have no idea of

           3      knowing.

           4           Q.   Would that have to be something that would be

           5      memorialized in a document?

           6                MR. HAAS:  Objection to form.

           7           A.   (CONTINUING)  I don't think it would have to be in

           8      a document, no.

           9           Q.   So it's your understanding that you can have a

          10      mortgagee of record that is an agent of the beneficial

          11      owner, but that -- the relationship between the two would

          12      not necessarily be set out in a document.

          13                MR. HAAS:  Objection to the form.

          14           A.   (CONTINUING)  What it's sort of speculation.  I

          15      mean, in the broad sense of relationships in general, you

          16      know, maybe it's better off being in writing.  It doesn't

          17      have to be in writing.

          18           Q.   Even if it relates to real property?

          19           A.   Yeah.  Yes.

          20           Q.   And why did you leave Mason & Associates to go to

          21      Douglas C. Zahm?

          22           A.   I left there for several different reasons, but I

          23      felt it was a better opportunity leaving there.

          24           Q.   And how long have you been a partner with

          25      Douglas C. Zahm?
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           1           A.   Well I went in, it was with the agreement that we

           2      would be partners.  But really probably the last four --

           3      three or four years.

           4           Q.   Do you have any other outside business interests?

           5           A.   I'm also a partner in a title company that is

           6      owned by Doug Zahm and myself.

           7           Q.   What's the name of the title company?

           8           A.   Consumer Title & Escrow Services, Inc.

           9           Q.   Does this title company perform title services for

          10      Douglas C. Zahm?

          11           A.   Yes.

          12           Q.   What percentage of Consumer Title & Escrow's

          13      business is for Douglas C. Zahm?

          14           A.   I'm not sure.  It's not a very high percentage.

          15      It's maybe 10 percent, 15 percent.

          16           Q.   Does Douglas C. Zahm use Consumer Title & Escrow

          17      exclusively for its title work?

          18           A.   Yes.

          19           Q.   And are you an officer or director of that

          20      company?

          21           A.   My official title is really attorney, so I would

          22      say no.

          23                I -- actually I might be a vice president.  I just

          24      don't recall.

          25           Q.   Any other companies that you have an ownership
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           1      interest or an officer or director of?

           2           A.   Other than MERS.

           3           Q.   What position do you hold with MERS?

           4           A.   I'm -- the Resolution has appointed me as a vice

           5      president or -- I might have to look because I believe it's

           6      says assistant secretary, but it might just say secretary.

           7                I apologize, but they're out of order.

           8                Assistant secretary.

           9           Q.   And you just mentioned the Corporate Resolution.

          10      Is this the document that you were referring to (hand to

          11      deponent)?

          12           A.   Yes.

          13           Q.   And do you -- so you recognize that document?

          14           A.   Yes, I do.

          15                MS. DRYSDALE:  Please, mark that as Defendant's 3.

          16                (Defendant/Counter Claim Plaintiff's Exhibit

          17           Number 3 marked for identification).

          18           Q.   (BY MS. DRYSDALE)  Where in this document does it

          19      describe your relationship with MERS?

          20           A.   In the first paragraph.

          21           Q.   In the introductory paragraph?

          22           A.   Yes.

          23           Q.   Do you know who prepared this

          24      Corporate Resolution?

          25           A.   I do not.
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           1           Q.   Did you contact MERS in an effort to become a

           2      vice president or assistant secretary?

           3           A.   No.

           4           Q.   Did MERS contact you and ask you to hold one of

           5      those positions?

           6           A.   I don't think it was directly MERS.

           7           Q.   Did Mr. Zahm contact someone at MERS?

           8           A.   I don't know.

           9           Q.   So do you know at whose instruction the

          10      Corporate Resolution was created?

          11                MR. MARKWARDT:  I just want to put on the record

          12           my objection for Wells from the standpoint of --

          13           to the extent that this requires a disclosure of any

          14           information derived through the attorney-client

          15           relationship, but Wells is not waiving the privilege.

          16                THE DEPONENT:  Could you repeat the question.

          17                MS. DRYSDALE:  Yes.

          18           Q.   (BY MS. DRYSDALE)  You indicated that you do not

          19      believe -- and tell me if I'm mistaken -- but you do not

          20      believe that neither you nor Mr. Zahm contacted someone at

          21      MERS to obtain the Corporate Resolution or to become vice

          22      president or assistant secretary.  Is that correct?

          23           A.   I don't know if he contacted them or not.  I did

          24      not.

          25           Q.   I'm just trying to determine who initiated the
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           1      communications that led to the preparation and execution of

           2      the Corporate Resolution.

           3           A.   I understand.

           4           Q.   Do you know the answer to that?

           5           A.   I do not.

           6           Q.   Okay.  Do you know who would know the answer to

           7      that?

           8                MR. HAAS:  Objection to form.

           9           A.   (CONTINUING)  I don't know.

          10           Q.   Okay.  We'll come back to that in a few minutes.

          11                I wanted to ask you if you're familiar with the

          12      lawsuit between Wells Fargo Bank and Callie Shaw?

          13           A.   Yes, ma'am.

          14           Q.   When did you first become familiar with that

          15      lawsuit?

          16           A.   I'm not sure.  I believe it was either

          17      October of '08, but I think our -- the referral came into

          18      our office maybe a little prior to that time.  So whenever

          19      it came into our office, but I don't know that date.

          20           Q.   Do you know who the referral came from?

          21           A.   It would come from Wells Fargo.

          22           Q.   And when they send a referral, what type of

          23      information do they send?

          24                MR. HAAS:  I'm going to object and caution the

          25           witness that you are not to disclose communications
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           1           with your client.

           2                THE DEPONENT:  Could you repeat the question.

           3           Q.   (BY MS. DRYSDALE)  Perhaps if I narrowed it down

           4      to what types of documents you had received from Wells Fargo

           5      when they were referring a foreclosure case to you.

           6           A.   Okay.

           7           Q.   Can you tell me what types of documents

           8      Wells Fargo would send to you if they were referring a

           9      mortgage to you for foreclosure?

          10           A.   It would be a packet of instructions and

          11      supporting documents.

          12           Q.   What type of instructions?

          13                MR. HAAS:  I'm going to object and I'm going

          14           caution the witness not to disclose attorney/client

          15           communications.

          16           A.   (CONTINUING)  The instructions would be

          17      instructions that I believe would be privileged information.

          18           Q.   And what type of documents?

          19           A.   They would be support documents which some of them

          20      would, I believe, be privileged as well.  But it's generally

          21      an instruction that contains information that allows us to

          22      move forward with the foreclosure action.  That's probably

          23      all I can say about it.

          24           Q.   Would they provide you with a copy of the

          25      Mortgage?
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           1           A.   Sometimes.

           2           Q.   Would they provide you with the title work

           3      information?

           4           A.   No.

           5           Q.   Is that something that your office does, the title

           6      work?

           7           A.   Yes, ma'am.

           8           Q.   Do you do it in-house or do you sometimes use

           9      Consumer Title & Escrow or a combination of the two?

          10           A.   Consumer Title & Escrow generally will run the

          11      search for us, and then we will review it.

          12           Q.   10 percent of the time Consumer Title will run the

          13      search for you or more than that?

          14                MR. MARKWARDT:  I'm going to object.  I think

          15           that's a reference back to an earlier question.  As

          16           I understood the question it was how much of

          17           Consumer Title's work came from the Zahm office, not

          18           how much --

          19                THE DEPONENT:  And that's --

          20                MR. MARKWARDT:  -- Zahm used Consumer Title.

          21                THE DEPONENT:  And that is how I was answering

          22           that question.

          23                MS. DRYSDALE:  Okay.  I thought I asked, also --

          24                THE DEPONENT:  Ask it again.

          25                MR. MARKWARDT:  Why don't you just restate it
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           1           since that's how we both, the witness and I,

           2           interpreted it.

           3                MS. DRYSDALE:  Okay.

           4           Q.   (BY MS. DRYSDALE)  Do you know which percentage of

           5      the time you did the title work in-house, meaning within

           6      Douglas C. Zahm, P. A.?

           7           A.   Well we always review the title search.

           8           Q.   And the title search would come from

           9      Consumer Title & Escrow?

          10           A.   Right.

          11           Q.   What percent?

          12           A.   A hundred percent of the time the searches come

          13      from Consumer Title & Escrow.  Now that's today.  I don't

          14      know that we followed that procedure during the time of the

          15      filing of this lawsuit.

          16           Q.   When was Consumer Title & Escrow formed?

          17           A.   I don't know the exact date, but I know it has

          18      been in business for more than 14 years.

          19           Q.   But it is possible that in October of 2008 you

          20      were not using them to perform the searches?

          21           A.   The searches, correct.  We might have run the

          22      search ourself.

          23           Q.   Do you have any way of pinning that information

          24      down?

          25           A.   Possibly.
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           1           Q.   Let me show you a copy of the Summons and

           2      Complaint (handing to deponent).

           3                And this is Wells Fargo Bank v Callie E. Shaw.

           4      Do you recognize this document?

           5           A.   Yes, ma'am.

           6           Q.   Did you prepare this document?

           7           A.   The Summons?

           8           Q.   The Summons --

           9           A.   I didn't prepare -- I didn't prepare any of these

          10      documents, no.

          11           Q.   Were they prepared at your instruction?

          12           A.   Well they would have been prepared at the general

          13      instruction of the office.

          14                So I don't know that I reviewed the Title prior to

          15      this being prepared or whether Dough Zahm did it because

          16      Doug Zahm did sign it.

          17           Q.   That was going to be my next question.  I wasn't

          18      quite sure whose signature that was.

          19           A.   It's Douglas Zahm.

          20           Q.   Okay.  So the way the foreclosure process worked

          21      in your office in October, 2008, was there a certain person

          22      that -- that was appointed to sign each of the Complaints or

          23      was it done on a week-to-week basis?  What was the process?

          24           A.   To the best of my recollection, there was two of

          25      us that signed the Complaints at that time, which would have
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           1      been Douglas Zahm and myself.

           2                We have added some attorneys, and I just don't

           3      recall exactly when they started.

           4           Q.   So in October of 2008, either you or Mr. Zahm

           5      would have prepared the title work -- or done the title

           6      review?

           7           A.   Reviewed it, yes, ma'am.

           8           Q.   So you do not recall your first exposure to this

           9      case?

          10           A.   No, ma'am.

          11           Q.   Do you know when the case was filed?

          12           A.   On or about October 14, 2008.  And that's based

          13      upon the date on the lis pendents.  I do not know the exact

          14      date.

          15                MS. DRYSDALE:  I would like to mark this as 4.

          16                (Defendant/Counter Claim Plaintiff's Exhibit

          17           Number 4 marked for identification).

          18           Q.   (BY MS. DRYSDALE)  I'm showing you a copy of an

          19      Assignment of Mortgage which -- do you recognize this

          20      document (handing to deponent)?

          21           A.   Yes, ma'am.

          22           Q.   Could you describe it.

          23           A.   It is entitled an Assignment of Mortgage.

          24           Q.   And is that your signature on the

          25      Assignment of Mortgage?
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           1           A.   Yes, it is.

           2                MS. DRYSDALE:  I'd like to make this is as

           3           Exhibit 5.

           4                (Defendant/Counter Claim Plaintiff's Exhibit

           5           Number 5 marked for identification).

           6           Q.   (BY MS. DRYSDALE)  Do you know who at your office

           7      prepared this document?

           8           A.   I do not.

           9           Q.   Do you know what department the person who

          10      prepared this document would work in?

          11           A.   It would normally be done at the time that the

          12      Complaint was prepared, and it would be the complaint

          13      preparing department, for lack of a better title.

          14           Q.   Is that department made up of paralegals?

          15           A.   Can you define paralegal?

          16           Q.   Someone who has a paralegal certificate.

          17           A.   Then, no.

          18           Q.   Okay.  But do they have -- what title do they have

          19      with your office?

          20           A.   Legal assistant.

          21           Q.   So how can you determine which date the assignment

          22      was executed?

          23           A.   It would be executed on the date that is shown

          24      above the signature.

          25           Q.   But you also mentioned that it was executed just
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           1      before the lawsuit was filed.  Is that a general practice?

           2           A.   It would be signed usually at the same time.

           3      Which it is; it's the same date.

           4           Q.   So the assignment is generally prepared at the

           5      same time of the filing of the lawsuit.

           6                MR. HAAS:  Objection to form.

           7           A.   (CONTINUING)  Prior.

           8           Q.   Or just prior to?

           9           A.   Generally, yes.

          10           Q.   And looking at the assignment, on the second line

          11      it says that other good and valuable considerations received

          12      from or on behalf Wells Fargo.  Do you know what the good

          13      and valuable consideration was?

          14                MR. HAAS:  I'm going to object to form.  And to

          15           the extent that it would call for communication between

          16           your client Wells Fargo and you, I'd instruct you

          17           not to answer.

          18                THE DEPONENT:  Okay.  I'm going to not answer

          19           that question.

          20           Q.   (BY MS. DRYSDALE)  Would that -- would the -- who

          21      was -- who would the consideration come from?

          22           A.   Consideration for supporting the assignment would

          23      come from Wells Fargo.

          24           Q.   And who would it go to?

          25           A.   It would go to -- well we'd probably have to
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           1      define consideration.  In what -- what is your definition in

           2      this question of consideration?

           3           Q.   Well why don't you tell me what your definition of

           4      consideration is.

           5                MR. HAAS:  I'm going to object to the form.

           6           A.   (CONTINUING)  Well you're sort of asking for a

           7      legal opinion, then, because consideration can be many

           8      things.

           9           Q.   Well you're an attorney.

          10           A.   Right.  But if it's --

          11               MR. HAAS:  Yeah, but he's not being offered as an

          12           expert witness.  He's being offered as a fact witness

          13           to execution of documents.

          14                If you want to have him as an expert witness,

          15           then we'll need to go back and get a court order

          16           and have an appropriate fee established that he's going

          17           to be paid as an expert witness to testify to give a

          18           legal opinion.

          19                MS. DRYSDALE:  Okay.  Fair enough.

          20           Q.   (BY MS. DRYSDALE)  You executed the Assignment.

          21           A.   Yes, ma'am.

          22           Q.   And who did you execute the Assignment on behalf

          23      of?

          24           A.   Mortgage Electronic Registration Systems, Inc.

          25           Q.   To your client.  Is that correct?

                                                                         30

           1           A.   Yes, ma'am.

           2           Q.   When you were executing the Assignment, what was

           3      your understanding of the term consideration, not as an

           4      expert, but as the vice president of MERS?

           5                MR. HAAS:  Objection to form.  And again, to the

           6           extent it calls for the consideration in this case

           7           based upon communication with your client, I'd instruct

           8           you not to answer.

           9                MR. BROCHIN:  And I join that.

          10                THE DEPONENT:  Okay.  Then I'm not going to

          11           answer.

          12           Q.   (BY MS. DRYSDALE)  Do you know if there was any

          13      consideration that changed hands?

          14                MR. BROCHIN:  Objection.

          15           A.   (CONTINUING)  I could probably identify

          16      consideration.

          17           Q.   Okay.  Can you identify -- you mean you can tell

          18      me what it means or you could say that it changed hands?

          19           A.   I'm confident that there was consideration of some

          20      kind.

          21           Q.   Was it monetary?

          22                MR. HAAS:  I'm going to again caution you because,

          23           again, if that's based upon communication, it's

          24           attorney/client privilege and I'd instruct you not to

          25           answer.
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           1                MR. BROCHIN:  And I join in that.

           2                THE DEPONENT:  So I will not answer.

           3           Q.   (BY MS. DRYSDALE)  So are you claiming the

           4      attorney/client privilege between you and MERS?

           5           A.   Wells Fargo.

           6           Q.   But MERS is the entity that paid the

           7      consideration.  Correct?

           8                MR. HAAS:  Object to the form.

           9                MR. BROCHIN:  Objection.  Argumentative.

          10                MR. HAAS:  Again, to the extent that he gets it

          11           from a communication with his client, I've instructed

          12           him not answer.  I'm not going to change my

          13           instruction.

          14                MS. DRYSDALE:  All right.  But that was a

          15           different question.

          16                THE DEPONENT:  All right.  The same privilege.

          17           Q.   (BY MS. DRYSDALE)  So you -- you are -- with

          18      respect to this Assignment of Mortgage that we've marked as

          19      5, you are representing both Mortgage Electronic

          20      Registration Systems and Wells Fargo.  Is that correct?

          21                MR. BROCHIN:  Object to the form of that

          22           question.

          23                MR. HAAS:  Objection to form also.  That's not the

          24           witness' testimony.

          25                MS. DRYSDALE:  All right.  I'm trying to determine
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           1           what his testimony is.

           2                MR. MARKWARDT:  The problem that I have is that

           3           they're leading questions, asking him yes or no, rather

           4           than the question of who he represents.  He can answer

           5           that without objection.

           6                MS. DRYSDALE:  I'm not quite sure that leading

           7           questions -- asking a leading question is

           8           objectionable.

           9                MR. MARKWARDT:  It's an objection that's not

          10           reserved so I'm putting it on the record.

          11           Q.   (BY MS. DRYSDALE)  Okay.  So you're invoking the

          12      attorney/client privilege with respect to MERS as well as

          13      Wells Fargo.  Is that correct?

          14           A.   Wells Fargo.

          15           Q.   So you're not invoking the attorney/client

          16      privilege with respect to Mortgage Electronic Registration

          17      Systems.  Is that correct?

          18                MR. BROCHIN:  In regard to that particular

          19           question.

          20                THE DEPONENT:  Yes.

          21           Q.   (BY MS. DRYSDALE)  So are you -- do you represent

          22      MERS in any respect?

          23                MR. HAAS:  Objection to form.

          24                MR. BROCHIN:  And asked and answered.  He said

          25           that he represented MERS.
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           1        Q.   (BY MS. DRYSDALE)  But that's not -- so you don't

           2      represent MERS as an attorney.

           3           A.   That's correct.

           4           Q.   Okay.  So there's not attorney/client privilege

           5      with respect to your position as vice president or assistant

           6      secretary of MERS.  Is that correct?

           7                MR. BROCHIN:  Object to the form.

           8                MR. MARKWARDT:  That's being claimed by him in

           9           this ... otherwise, it's asking for a legal conclusion

          10           and I'm objecting.

          11                THE DEPONENT:  Can you repeat it.

          12           Q.   (BY MS. DRYSDALE)  I'm just trying to clarify.

          13      Your attorney has instructed you not to answer based upon

          14      the attorney/client privilege with respect to both

          15      Wells Fargo and MERS.

          16                I'm just trying --

          17                MR. HAAS:  No.  No, no, no, that's

          18           mischaracterizing.

          19                MS. DRYSDALE:  Okay.  Well let's clarify it.

          20                MR. HAAS:  I had instructed him not to disclose

          21           communications with his client Wells Fargo that would

          22           supply the information you've requested about the

          23           consideration.

          24                Now whether that came from MERS to Wells Fargo to

          25           him, it doesn't really matter because the ultimate
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           1           issue is did it come from Wells Fargo, and that's the

           2           basis for my instruction to answer.

           3           Q.   (BY MS. DRYSDALE)  But you said that there was

           4      consideration, you just don't know what type, flowing from

           5      MERS to Wells Fargo.

           6                MR. HAAS:  Objection to the form.

           7           Mischaracterization.

           8                MS. DRYSDALE:  Well --

           9                MR. HAAS:  He said he couldn't testify about it.

          10           That's not the same as not knowing.  He may know, but

          11           he's not permitted to testify because of the

          12           attorney/client privilege.  I've instructed him not to

          13           answer on that basis.

          14           Q.   (BY MS. DRYSDALE)  Do you know?

          15           A.   I believe I said that I'm confident that

          16      consideration existed.

          17           Q.   Do you know what type of consideration?

          18                MR. HAAS:  You can answer, if you know what type,

          19           but nothing further.

          20           A.   (CONTINUING)  I can't say for certain.

          21           Q.   Do you know what type -- what interest MERS had in

          22      the mortgage that is listed in the assignment of mortgage?

          23                MR. BROCHIN:  Object to form.

          24                MR. HAAS:  And I'm going to object.  And to the

          25           extent that it came from communication with
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           1           Wells Fargo, I would caution you against answering that

           2           question on the invasion of the attorney/client

           3           privilege.

           4                THE DEPONENT:  Could you repeat the question.

           5           Q.   (BY MS. DRYSDALE)  You executed this document as

           6      vice president of MERS.  In your capacity with MERS, do you

           7      know what type of interest MERS had in the subject mortgage?

           8      By "subject mortgage," I mean the mortgage from CTX to the

           9      Shaws.

          10                MR. HAAS:  And again, to the extent any

          11           information -- the way you derived your knowledge came

          12           from any communication with Wells Fargo, I would again

          13           caution you not to answer on the basis of the

          14           attorney/client privilege.

          15                THE DEPONENT:  All right.  Then I don't think I

          16           can answer that question.

          17                MS. DRYSDALE:  Okay.  I think we're probably going

          18           to have to have the judge determine how far that

          19           privilege flows.  I doubt we're going to be able to get

          20           the judge on the phone at ten after noon -- ten after

          21           twelve.

          22                So if it's okay with you, we'll go forward with

          23           the deposition so that we're not wasting everyone's

          24           time.

          25                But I would like to bring this matter before the
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           1           court and, if we need -- if need be, come back and take

           2           the deposition -- and continue the deposition once we

           3           have clarification from the court how far the

           4           attorney/client flows.

           5                MR. WARKWARDT:  I have no objection.  I just don't

           6           know how the court's going to rule because it's within

           7           the knowledge of the witness who's representing on the

           8           record that he cannot answer particular questions

           9           without disclosing information received from a client.

          10                I don't know how the judge is going to be able

          11           determine that on a question-by-question basis.  It

          12           seems like it would be something that would have to be

          13           determined on a motion and, if necessary, under the

          14           judge's guidance in terms or what the knowledge is that

          15           he's making his objections on.

          16                I have no problem with going forward.

          17                MS. DRYSDALE:  Well that's what I was purposing

          18           unless we want to try to get him on the phone now.  But

          19           I think we're probably very unlikely to get him on the

          20           phone at this time.

          21                So I'm suggesting that we can bring it before him

          22           in the form -- in the form of a motion.

          23                MR. HAAS:  That's fine although I believe the law

          24           requires that it isn't just category, but you've got to

          25           ask individual questions that you want.  We preserve
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           1           the objection and the court will have to rule on each

           2           and every question.

           3                MS. DRYSDALE:  Well we can do that.

           4                MR. HAAS:  I think that's what has to happen.

           5                MS. DRYSDALE:  I don't think that we're still --

           6           have the practice of certifying questions.

           7                MR. HAAS:  No, we don't.

           8                MS. DRYSDALE:  But I think it's going to be

           9           very clear from the record which questions you're

          10           objecting to him answering based upon the

          11           attorney/client privilege or any information that may

          12           flow indirectly or directly from the relationship.

          13                MR. MARKWARDT:  Well maybe we can simplify it by

          14           -- we can just call and he'll know what the

          15           nature of the objection is.  If we can call this the

          16           continuing objection, and perhaps, as you state your

          17           questions, we can just cite that it's the continuing

          18           objection so we know that that's the one that is it and

          19           we don't have to go through this with every single one.

          20                MS. DRYSDALE:  Well and that's fine.  But the

          21           problem is, with that type of objection, you're

          22           instructing the witness not to answer at all, so --

          23                MR. HAAS:  Right.  And we'll need to do it.

          24           In other words, you need to ask the questions.  Let's

          25           go forward, continue to ask questions, and we'll either
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           1           object to form and he can answer, or we'll specifically

           2           indicate which ones are the basis of attorney/client

           3           privilege.

           4                MR. MARKWARDT:  But I just want to -- I want to

           5           clarify something.  I think the instructions from

           6           Mr. Haas is not for the witness to answer a particular

           7           question in the way stated.  I thing he's leaving

           8           it to the witness to make the determination as to --

           9           in order for the witness to answer that question, he

          10           has to disclose attorney/client communications.

          11                So it's really coming from Mr. Bales in response

          12           to that direction.  He's making the determination

          13           whether he can answer that question without making the

          14           disclosure, so --

          15                MS. DRYSDALE:  Well also I keep getting an

          16           objection to form -- and I understand that you have to

          17           make the record, but when I try to clarify and pin down

          18           exactly what's being objected to, I keep getting

          19           objections to form.

          20                So if we're going to do it this way, you're going

          21           to have to allow me some leeway to pinpoint exactly

          22           what the objectionable question is.

          23                MR. HAAS:  The rules require us to object to form.

          24           If you want to reask a question a different way and

          25           avoid a form objection, there's nothing under the rules
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           1           that prohibits you from doing so.

           2                MS. DRYSDALE:  Well but each time I do that, you

           3           keep telling me that I'm mischaracterizing his

           4           testimony.  What I'm doing is trying to clarify.

           5                MR. HAAS:  Not each time, but when it is

           6           specifically mischaracterizing his prior testimony, I

           7           do intend to make that a specific objection.

           8                MS. DRYSDALE:  Okay.  That's fine.

           9                MR. HAAS:  I've made numerous objections to form

          10           that did not include a statement of

          11           mischaracterization.

          12           Q.   (BY MS. DRYSDALE)  So do you know at what time the

          13      transfer took place from Mortgage Electronic Registration

          14      Systems to Wells Fargo Bank?

          15           A.   I do not know the exact date.

          16           Q.   Do you know generally when the transfer took

          17      place?

          18           Q.   Do you know how far in advance of your office

          19      receiving the foreclosure referral the transfer took place?

          20           A.   I do not.

          21           Q.   Who would have that information?

          22           A.   Probably my client.

          23           Q.   And that is?

          24           A.   Wells Fargo.

          25           Q.   Also in the assignment it provides just under the
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           1      legal description together with a note or obligation

           2      described in said mortgage, and the moneys due and to become

           3      due thereon.

           4                So is it your understanding that you're also

           5      assigning the Note to Wells Fargo?

           6           A.   Well I think Wells Fargo already had the Note.

           7           Q.   Is it your your understanding, then, the

           8      Assignment of Mortgage is a proper vehicle for assignment of

           9      a note?

          10                MR. HAAS:  Objection to form.

          11           Q.   (CONTINUING)  Transfer of the note?

          12                MR. BROCHIN:  Objection.

          13                MR. HAAS:  Objection to form.  Again, calling for

          14           a legal conclusion.

          15                THE DEPONENT:  Do you want to repeat the question.

          16           Q.   (BY MS. DRYSDALE)  Is it your understanding that

          17      the proper way to transfer a Note is through an Assignment

          18      of Mortgage?

          19                MR. HAAS:  Objection to form.

          20           A.   (CONTINUING)  There are different types of

          21      procedures for transferring a note.  An Assignment for

          22      Mortgage isn't one of them.

          23           Q.   So you're -- it is your understanding that that is

          24      a proper method of transferring a note, through an

          25      Assignment of Mortgage.
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           1           A.   I believe that it is.

           2           Q.   Also, if you'll note, the next sentence, "This

           3      assignment is effective as of October 1, 2008."  How was

           4      that date selected?

           5                MR. HAAS: I'm going to caution you that if that's

           6           based upon communication with your client, that you

           7           have a privilege not to answer that question on the

           8           basis of attorney/client privilege.

           9                THE DEPONENT:  Okay.

          10           A.   (CONTINUING)  And I don't think that date

          11      came specifically from the client, so -- I believe that date

          12      was intended to be the day of the referral.

          13                But in this particular case, I believe that it is

          14      not the date of the referral.

          15           Q.   Is there a policy that, generally speaking, the

          16      effective date of the assignment is the date of the

          17      referral?

          18                MR. HAAS:  Objection to form.

          19           A.   (CONTINUING)  I don't recall what the policy was

          20      on deciding on the date.

          21           Q.   Is there a policy presently?

          22           A.   No.

          23                MR. HAAS:  Objection to form.

          24           Q.   (BY MS. DRYSDALE)  You said "Generally it is."  Is

          25      that just as a matter of practice without a policy?
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           1           A.   I'm sorry.  I didn't quite pick the question up

           2      there.

           3           Q.   Fair enough.

           4                You said generally the effective as of date is

           5      generally the date that the referral comes from -- the

           6      foreclosure referral comes from the client.  That's not

           7      pursuant to a written policy.  It's just the way it is in

           8      practice.  Is that correct?

           9                MR. HAAS:  Objection to form.

          10           A.   (CONTINUING)  I'd say that's true, but it's

          11      coupled with the language following it, which is it

          12      represents a written acknowledgement of a prior transfer.

          13                So the real intent wasn't to nail down a specific

          14      date, it's just to show that the date was sometime prior.

          15           Q.   So the purpose of this Assignment of Mortgage --

          16      and I'm referring to Exhibit 5 -- was not necessarily to

          17      effectuate a transfer, but just to provide information that

          18      a transfer at some time did take place?

          19           A.   Yes.

          20           Q.   Doesn't that make it more like an affidavit than

          21      an assignment?

          22           A.   No.

          23                MR. HAAS:  Objection to form.

          24                MR. MARKWARDT:  Objection to form.  Leading and

          25           calling for a conclusion.
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           1           Q.   (BY MS. DRYSDALE)  What is your definition of an

           2      assignment?

           3           A.   An assignment is an acknowledgement of a prior

           4      transfer.

           5           Q.   Is that always what an assignment is?

           6           A.   Well I don't know that things --

           7                MR. HAAS:  Objection to the form.

           8           A.   (CONTINUING)  -- are always anything.

           9           Q.   You said it didn't appear that the -- that it did

          10      not appear in this case that October 1 was the date that the

          11      referral came to your office.  Is there something about this

          12      assignment that leads you to believe that was not the case?

          13           A.   Not about the assignment, no.

          14           Q.   What leads you to believe that October 1, 2008,

          15      was not the date of the referral to your office?

          16           A.   There are dates in -- I may have to ask my counsel

          17      a question in regards to answering that.

          18           Q.   Sure.  Would you like me to step outside?

          19           A.   Okay.  It will just be a quick second.

          20                MS. DRYSDALE:  Okay.  If we can go off the record.

          21                (Recess from 12:30 p. m. to 12:40 p. m.)

          22                MS. DRYSDALE:  Okay.  We're back on the record.

          23           Q.   (BY MS. DRYSDALE)  Okay.  I think the last

          24      question was what leads you to believe that the date of

          25      October 1, 2008, was not the date of the referral of this

                                                                         44

           1      foreclosure file to your office?

           2           A.   Right.  I'm not sure that was the exact wording,

           3      but I know why that I believe that it was prior, but I can't

           4      disclose it because it's based upon attorney/client

           5      privileged information.

           6           Q.   Okay.  And you had a conversation during the break

           7      with your attorney.  I don't want to know exactly what you

           8      spoke about, but just in general what was the purpose of the

           9      break?

          10                MR. HAAS:  No, you cannot ask that question.

          11                MS. DRYSDALE:  You can't coach a witness.

          12                MR. HAAS:  I can certainly counsel a witness

          13           about  the implications of a privilege.  I absolutely

          14           can.

          15                MS. DRYSDALE:  Well then that can be his answer.

          16                MR. HAAS:  No.  He's not going to talk about what

          17           we talked about because that is the basis of the

          18           privilege.

          19                MS. DRYSDALE:  I just asked him, I specifically

          20           said don't tell me what you spoke about, but what was

          21           the purpose of the break?

          22                MR. HAAS:  The purpose of the break was to discuss

          23           the privilege.

          24                MS. DRYSDALE:  Okay.

          25                THE DEPONENT:  Yes.
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           1                MR. HAAS:  I mean, that's kind of a circular

           2           thing, that -- it's all part of the same -- whether

           3           it's the shell or the yoke of the egg, it's still the

           4           egg.

           5                MS. DRYSDALE:  Well but I had the right to ask

           6           what was the purpose of the break; and I did, and I got

           7           an answer.  Thank you.

           8           Q.   (BY MS. DRYSDALE)  The Assignment of Mortgage was

           9      also assigning the note to Wells Fargo.  Did MERS have an

          10      interest in the note at the time the assignment was

          11      executed?

          12                MR. HAAS:  Objection to form.

          13                MR. BROCHIN:  Object to the form too.  I don't

          14           think that's what the document says.

          15           A.   (CONTINUING)  And I don't know the answer to that

          16      question.

          17           Q.   (BY MS. DRYSDALE)  Do you know if MERS ever holds

          18      or owns notes?

          19           A.   I don't know.

          20           Q.   You're a vice president and/or assistant secretary

          21      of MERS and you don't know whether or not they own or hold

          22      notes?

          23                MR. BROCHIN:  Objection.  Asked and answeed.

          24                MR. MARDWARDT:  Form and argumentative.

          25           A.   (CONTINUING)  That's correct.
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           1           Q.   (BY MS. DRYSDALE)  That's correct that you don't

           2      know?

           3                MR. MARKWARDT:  Objection.  Asked and answered.

           4           A.   (CONTINUING)  Yes, I do not know the answer to

           5      that question.

           6           Q.   The same question with respect to mortgages.  Do

           7      you know if MERS actually owns and holds mortgages?

           8           A.   Yes, I do.

           9           Q.   Do they?

          10           A.   I think they probably do.  MERS is a national

          11      company.  They probably do things in different ways in

          12      different states.

          13           Q.   So they own mortgages?

          14                MR. BROCHIN:  Object to the form of the question.

          15           A.   (CONTINUING)  They probably own mortgages.  I

          16      don't know for certain.

          17           Q.   Are they entitled to receive payments on

          18      mortgages?

          19                MR. BROCHIN:  Object to the form of the question.

          20                MR. MARKWARDT:  Calls for a legal conclusion.

          21           A.   (CONTINUING)  And I don't know the answer to that

          22      question.

          23                MR. BROCHIN:  It's a trick question.

          24           Q.   (BY MS. DRYSDALE)  And you said you weren't sure

          25      who prepared the document in your office.  It could have
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           1      been one of many legal assistants.  Is that correct?

           2           A.   Correct.

           3           Q.   Do you know how you obtained the information as to

           4      who was the assignor?

           5           A.   That information would come from a title search,

           6      typically.

           7           Q.   Was that title search done by your office?

           8           A.   I don't recall.  Usually, yes.  It could be by

           9      Consumer Title.  But probably at that time it was done by my

          10      office.

          11           Q.   Who determined who was listed as the assignee in

          12      the assignment of mortgage?

          13           A.   It could have been myself, it could have been

          14      Doug Zahm.

          15           Q.   And do you know who determined what date to list

          16      as the effective date?

          17           A.   No, I do not.

          18           Q.   Do you think it was someone within your office?

          19                MR. MARKWARDT:  Objection.  Speculative.

          20           A.   (CONTINUING)  I'd say it probably was.

          21           Q.   Was that pursuant to a title search?

          22           A.   It would have been pursuant to information

          23      received from the client.  That would be privileged

          24      information.

          25           Q.   And the client is Wells Fargo?
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           1           A.   Yes, ma'am.

           2           Q.   Did Mortgage Electronic Registration Systems

           3      provide you any information directly in your capacity as

           4      vice president and/or assistant secretary in relation to

           5      this assignment?

           6                MR. BROCHIN:  I'm going to object to the form.

           7           A.   (CONTINUING)  I'm not sure.  I think I can answer

           8      that two different ways so I'm not really sure.  Could you

           9      maybe reask it.

          10           Q.   Sure.

          11                What documentation did you review before executing

          12      the Assignment of Mortgage that we've marked as 5?

          13                MR. HAAS:  Now that question, I'm going to object

          14           and caution him to not to answer because to the extent

          15           that what he's looking at are attorney/client

          16           communications and that goes into your mental

          17           impressions.  That implicates not only the

          18           attorney/client privilege, but the work product

          19           privilege.

          20                So I'll caution you regarding answering that

          21           question.

          22                MS. DRYSDALE:  So you're saying that the

          23           Assignment of Mortgage was prepared in anticipation of

          24           litigation?

          25                MR. HAAS:  It doesn't have to be in anticipation
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           1           of litigation to be attorney/client privilege.

           2                MS. DRYSDALE:  I understand that, but --

           3                MR. HAAS:  There's a very broad -- yes, work

           4           product privilege, there's a very broad privilege in

           5           anticipation of litigation.  It doesn't mean the day

           6           before filing necessarily.  Case law is pretty clear on

           7           that.

           8                MS. DRYSDALE:  So you're saying it wasn't

           9           necessarily prepared in anticipation of litigation.

          10                MR. HAAS:  I have asserted both the work product

          11           and the attorney/client privilege.  Both.

          12           Q.   (BY MS. DRYSDALE)  Can you tell me what types of

          13      documents you would have reviewed prior to executing the

          14      Assignment of Mortgage, which is Exhibit 5?

          15           A.   Typically in reviewing a file to assign an

          16      assignment, you review both the title search, the mortgage

          17      itself, any prior assignments, and then additional documents

          18      that are privileged.

          19           Q.   What type of documents without listing the

          20      contents?

          21           A.   It would be the client's instructions.

          22           Q.   Do you know whether or not MERS has any -- had in

          23      October of 2008 any authority to act on behalf of

          24      Washington Mutual?

          25           A.   I have no idea.
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           1           Q.   Do you know if MERS had any authority in

           2      October of 2008 to act on behalf of CTX?

           3           A.   I do not know.

           4           Q.   When you were executing the Assignment of

           5      Mortgage, were you executing it on behalf of MERS itself or

           6      MERS in its capacity as nominee?

           7                MR. HAAS:  Objection to the form.

           8                MR. BROCHIN:  Objection to form.

           9           A.   (CONTINUING)  I don't recall.

          10           Q.   At the time -- do you recall if at the time you

          11      executed the Assignment of Mortgage, you tried to determine

          12      whether or not MERS was assigning the mortgage in its

          13      capacity as MERS or in its capacity as nominee for another

          14      company?

          15                MR. BROCHIN:  Objection to the form.

          16                THE DEPONENT:  Could you repeat the question.

          17                MS. DRYSDALE:  Sure.

          18           Q.   (BY MS. DRYSDALE)  At the time -- do you recall at

          19      the time -- if at the time you executed the assignment of

          20      mortgage, you inquired as to whether or not

          21      Mortgage Electronic Registration Systems actually owned the

          22      mortgage in its own capacity or whether it owned the

          23      mortgage in some other capacity?

          24                MR. BROCHIN:  Object to the form.

          25           A.   (CONTINUING)  I do not recall making that
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           1      distinction.

           2           Q.   Was it a general policy not to make that

           3      distinction when executing an Assignment of Mortgage?

           4                MR. HAAS:  Objection.

           5                MR. BROCHIN:  Objection to form.

           6           A.   (CONTINUING)  That's a hard question to answer

           7      because I'm not sure why it would matter.

           8           Q.   Why it would matter in what capacity the company

           9      that you were vice president for was assigning a mortgage,

          10      that's not important?

          11                MR. BROCHIN:  Objection to the form.

          12           A.   (CONTINUING)  I'm not really sure what you're

          13      asking.

          14           Q.   In the assignment MERS is listed as the party of

          15      the first part.  Do you know if MERS was acting on its own

          16      behalf or on behalf of another company as nominee for

          17      another company?

          18           A.   MERS was the mortgagee of record.

          19           Q.   Do you know who the lender was?

          20           A.   The lender -- can you define lender.

          21           Q.   Can you define lender?

          22                MR. HAAS:  Objecction.

          23           A.   (CONTINUING)  Well I'm not sure what -- what

          24      semantical interpretation of lender your question is.

          25           Q.   Okay.

                                                                         52

           1           A.   I mean, lender is somebody that lends something to

           2      someone.

           3           Q.   All right.  Did MERS --

           4                MR. WARKWARDT:  Let me put on the record that, you

           5           know, the standard instructions are that if he does not

           6           understand your question, he can ask for clarification.

           7                He asked you for clarification what you mean in a

           8           question, and you retort can he do something.  That's

           9           not the way the process works and I'm objecting to

          10           that -- that kind of procedure.

          11                MS. DRYSDALE:  That's fine, but I don't -- I'm not

          12           -- I mean, you-all have been providing speaking

          13           objections, and you're really not suppose to be

          14           coaching your witness in that manner and just --

          15                MR. MARKWARDT:  Well I object to that.  You can

          16           take this record.  I don't know anybody that is

          17           coaching anything in here.

          18                MS. DRYSDALE:  Okay.

          19                MR. MARKWARDT:  What you're -- what you've been

          20           attempting to do is put words in his mouth with leading

          21           questions, then you ask us what our objections are.  So

          22           we try to tell you that there's a problem; that they're

          23           speculative or hypothetical, which is really no problem

          24           in terms of telling you that, but that's suggesting

          25           any kind of answer whatsoever.

                                                                         53

           1                MS. DRYSDALE:  Okay.  I think the record will

           2           reflect differently, but we can move on.

           3           Q.   (BY MS. DRYSDALE)  So the question was:  Do you

           4      know in what capacity MERS was acting as the assignor for

           5      this particular Assignment of Mortgage?

           6           A.   MERS was the mortgagee of record.

           7           Q.   Okay.  Can you define mortgagee for me?

           8                MR. HAAS:  Objection to form.

           9           A.   (CONTINUING)  Mortgagee would be the person

          10      defined in the mortgage for an assignment.  In this case it

          11      would be the mortgage.

          12           Q.   And in your opinion is -- is the mortgagee

          13      different than the lender?

          14                MR. HAAS:  Objection to form.  And again I

          15           advise counsel this is not an expert witness

          16           deposition.  He's not been paid an expert witness fee

          17           and this is an inappropriate question to be asking of

          18           counsel who is representing a party in the case.

          19                It's mental.  It's an attempt to get at mental

          20           impression work product that is absolutely privileged.

          21                And that's not a speaking objection.  That's a

          22           cautionary instruction, and I would instruct the

          23           witness not to answer to the extent that it is getting

          24           into his mental impression work product in this case.

          25                MR. MARKWARDT:  On behalf of Wells, he could not
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           1           be an expert in this case.  He would have a conflict to

           2           be an expert witness in this case.  So he could never

           3           be an expert witness under any circumstance whether

           4           he's retained or paid so the question is improper for

           5           that reason.

           6           Q.   (BY MS. DRYSDALE)  But you're in your capacity as

           7      a person who was signing on behalf of MERS.  Did you know in

           8      what -- did you know whether or not MERS owned the mortgage

           9      at the time you signed the assignment?

          10                MR. BROCHIN:  Object to the form.

          11           A.   (CONTINUING)  Well I know they were the mortgagee

          12      of record.

          13           Q.   Define mortgagee of record for me then.

          14           A.   But I --

          15                MR. HAAS:  The same objection as I already stated.

          16                MS. DRYSDALE:  Okay.  Well he keeps getting

          17           interrupted when he's doing this.

          18           Q.   (BY MS. DRYSDALE)  Could you, please, define it

          19      again.

          20           A.   Yes.  It's the person or entity that is described

          21      in the mortgage, as the mortgagee, or in an assignment.  But

          22      in this case, it was the mortgage.

          23           Q.   Okay.  I will refer back to Exhibit 4, which is

          24      the Complaint.

          25           A.   Uh-huh.
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           1           Q.   Attached to the Complaint is the Mortgage and a

           2      Note.

           3           A.   Okay.

           4           Q.   Can you tell me who the lender is on the Note?

           5           A.   The lender is defined in the Note as

           6      CTX Mortgage Company, LLC.

           7           Q.   Is it your understanding based upon the Note

           8      attached to the Complaint that the Shaws were responsible

           9      for making payments to CTX Mortgage Company?

          10                MR. BROCHIN:  Object to the form of the question.

          11           A.   (CONTINUING)  No.

          12           Q.   (BY MS. DRYSDALE)  That's not what the note

          13      signifies?

          14                MR. HAAS:  Object to the form.

          15                THE DEPONENT:  Can you repeat the question.

          16                MS. DRYSDALE:  Yes, sir.

          17           A.   (BY MS. DRYSDALE)  It's your understanding that

          18      CTX Mortgage Company, listed as the lender on this note, was

          19      not the company that the Shaws were making a promise to make

          20      payments to?

          21                MR. HAAS:  Objection to form.

          22           A.   (CONTINUING)  At one point in time they made a

          23      promise to pay CTX Mortgage Company.

          24           Q.   Do you know whether or not CTX Mortgage Company

          25      ever endorsed the note to anyone else?
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           1           A.   I believe they did.

           2           Q.   I've got a copy of the Note so we'll get to

           3      that --

           4           A.   Okay.

           5           Q.   -- and move on the mortgage.  Do you have that in

           6      front of you?

           7           A.   Yes, ma'am.

           8           Q.   Could you, please, tell me who is listed as the

           9      lender on the mortgage?

          10           A.   Yes.  In paragraph D it says the lender is

          11      CTX Mortgage Company.

          12           Q.   And is it your understanding that that was the

          13      company that provided funds to the Shaws?

          14           A.   I don't know that to be the case, no.

          15           Q.   What does paragraph D mean to you then?

          16           A.   At the time that this loan -- or this mortgage was

          17      created, CTX Mortgage Company was the listed lender of

          18      record.

          19           Q.   I'm not sure I understand the term "listed".

          20           A.   Listed on the mortgage.

          21           Q.   So they were not the company providing the funds?

          22           A.   I don't know that.

          23           Q.   Can you tell me what your definition of lender is

          24      then?

          25                MR. HAAS:  Objection to form.
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           1           A.   (CONTINUING)  Someone that lends to someone else.

           2           Q.   Were the Shaws obligated to make payments to

           3      CTX Mortgage Company?

           4                MR. HAAS:  Objection to the form.

           5                MR. BROCHIN:  Object to form.

           6                MR. MARKWARDT:  I'm sorry.  Asked and answered

           7           and form of the question.

           8           A.   (CONTINUING)  I would believe, yes.  At -- on

           9      May 25, 2005, when this was executed, they had agreed to pay

          10      CTX Mortgage Company.

          11           Q.   Do you know if CTX Mortgage Company ever executed

          12      an Assignment of Mortgage to anyone?

          13           A.   I don't know if they did or not.

          14           Q.   Would that have come up in your title search prior

          15      to preparing the mortgage foreclosure lawsuit?

          16           A.   If it was recorded, it would be in the title

          17      search, yes, ma'am.  And it was not.

          18           Q.   There was no assignment from CTX.

          19           A.   Correct.  There were no assignments that showed in

          20      our title search relating to this mortgage.

          21           Q.   Okay.  I understand.

          22                So if I understand your testimony, you're not sure

          23      when the actual transfer took place?

          24                MR. HAAS:  Objection to form.

          25                THE DEPONENT:  Could you repeat the question.
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           1           Q.   (BY MS. DRYSDALE)  I'm trying to understand if

           2      your testimony is that -- or that -- if it's your position

           3      that you don't know when the transfer took place to

           4      Wells Fargo.

           5           A.   Okay.

           6                MR. HAAS:  Objection to form.

           7                MR. MARKWARDT:  Object to form especially to the

           8           word position.

           9           A.   (CONTINUING)  Well it's my understanding that the

          10      transfer took place sometime prior to the referral being

          11      made to my office.

          12           Q.   And did MERS own and hold the mortgage prior to

          13      transfer?

          14           A.   They were the mortgagee of record.

          15           Q.   But that's a different answer than the question I

          16      asked.

          17           A.  Well I'm not sure I understand the question then.

          18      Could you reask it.

          19           Q.   Did they have physical possession of the mortgage

          20      at the time they --

          21           A.   I do not know that.

          22           Q.   Did they have physical possession of the note at

          23      the time this assignment was executed?

          24           A.   I don't think so.

          25           Q.   Do you know who did?
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           1           A.   It is my belief that Wells Fargo did.

           2           Q.   Wells Fargo had possession of the note on

           3      October 14, 2008?

           4           A.   I believe that to be true.

           5           Q.   Do you know who had possession of the note just

           6      prior to that time, prior to Wells Fargo obtaining

           7      possession of the note?

           8                MR. MARKWARDT:  Objection to form.

           9           A.   (CONTINUING)  I do not know who held it prior to

          10      Wells holding it.

          11           Q.   Is it your understanding that Wells Fargo took

          12      owner interest in the mortgage at a time when it was in

          13      default?

          14           A.   I don't know.

          15           Q.   So it could have been when it was in default or it

          16      could have been before that time?

          17           A.   It could have well been before that time, yes.

          18           Q.   Is there any way of knowing when the actual

          19      transfer took place?

          20           A.   I think it could be figured out.  It's not within

          21      my knowledge base.  It's not within the information within

          22      my office.

          23           Q.   Do you know whether or not MERS would have that

          24      information in its database?

          25           A.   What information?
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           1           Q.   As to who had -- who held -- who had possession of

           2      the not prior to Wells Fargo?

           3           A.   I don't know whether they track actual possession

           4      so -- are you referring to possession or as a holder?

           5           Q.   Possession.

           6           A.   I don't know that MERS tracks possession or not

           7      because I know that a lot of servicers use -- the correct

           8      word escapes me, but basically a company that defaults

           9      original documents.  I don't know whether Wells does that or

          10      not.

          11           Q.   How are you making a distinction between being a

          12      holder and having possession of a note?

          13           A.   Well this would be possession of this assignment

          14      in my hand.

          15           Q.   And you're --

          16           A.   I'm holding it.  I'm holding it in my hand.  Okay.

          17                A holder would -- could be be someone who's an

          18      agent for the principal, who's the owner.

          19           Q.   So you're making a distinction between the owner,

          20      the holder, and the entity in possession.  Is that correct?

          21           A.   For purposes of answering your question.

          22           Q.   So that could be three different people or

          23      entities.

          24           A.   I don't know.  We're getting kind of off track

          25      now.
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           1           Q.   Okay.

           2           A.   I'm not sure what the question was.

           3           Q.   We'll bring it back into the Shaws.

           4                Prior to executing the assignment, did you obtain

           5      any information from Washington Mutual or CTX?

           6           A.   No, I don't believe so.

           7           Q.   Who is Ann E. Cole?

           8           A.   Ann E. Cole is an employee of the

           9      Law Office of Douglas Zahm, P. A.

          10           Q.   And she still is presently?

          11           A.   Yes, she is.

          12           Q.   And who is Jared C. Trapp?

          13           A.   He is also an employee of the

          14      Law Firm of Douglas Zahm, P. A., and he currently also is an

          15      employee.

          16           Q.   Are both Ms. Trapp and Mr. -- I'm sorry --

          17      Ms. Cole and Mr. Trapp, are they both notaries?

          18           A.   I know Mr. Trapp is a notary.  I don't know that

          19      -- whether or not Ms. Cole is.  She may be.

          20           Q.   What's the process by which an assignment is

          21      processed through your office from the time -- in other

          22      words, it's prepared.

          23           A.   Yes.

          24           Q.   Is it then given to you to review?

          25           A.   Right.  It would be given -- if I was going to
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           1      sign it, it would given to me to review with the file.  Then

           2      it would be signed and then notarized and sent for

           3      recording.

           4           Q.   So are you the only one that executes assignments

           5      in your office?

           6           A.   No.

           7           Q.   Do you presently execute Assignments of Mortgage

           8      on behalf of MERS?

           9           A.   Well I have that authority.  I haven't signed any

          10      today.

          11           Q.   Back in October of 2008, about how many

          12      assignments, if you can tell, did you execute a week?

          13           A.   Well I didn't keep a log so I really am uncertain.

          14           Q.   If you can tell me, do you think that you executed

          15      assignments almost on a daily basis?

          16           A.   I'm not sure.  I mean, I'm certain that there were

          17      days where I executed none, and there may have been days

          18      where I executed a couple, and there may have been days

          19      where I executed more than five.

          20           Q.   Could you provide an estimate of how many back in

          21      October of 2008 you would have executed in a month?

          22           A.   I'm not sure.  It would be total speculation.

          23           Q.   When the assignments were brought to you, what

          24      else was brought with the assignment?

          25           A.   Generally it would be the file, and then the
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           1      information would be in the file.

           2           Q.   And would that include the title search

           3      information?

           4           A.   Right.  That's what I meant, the file would

           5      contain the title search, copies of documents, client

           6      instructions.

           7           Q.   Were Ms. Cole and Mr. Trapp present when you

           8      executed the assignment?

           9           A.   I don't know for sure.

          10           Q.   Did you have a general policy about how

          11      assignments were executed and what needs to be notarized?

          12           A.   We didn't have a written policy.  It usually came

          13      about in one of two ways.  Either we would take it to the

          14      copy room -- we would sign it, take it to the copy room and

          15      tell them -- acknowledge that we've signed these documents.

          16                Or they would bring it to us.  We would review it

          17      and sign it in front of them.

          18                It varied.  You really just -- based upon the

          19      volume of work that we had in front of us.

          20           Q.   The volume of work leads me to believe there may

          21      have been a time when you were executing a great deal of

          22      these?

          23           A.   No, I don't mean just assignments by volume of

          24      work.  I may have had other documents that I would have to

          25      take to Jared.  So I would wait until I had several and then
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           1      take them to him.

           2           Q.   You mentioned "we".  Is that yourself and

           3      Mr. Zahm?

           4           A.   Right.  We're the only two that could sign

           5      assignments.

           6           Q.   So sometimes the process would be that you would

           7      execute the documents and then take the document to both

           8      Ms. Cole and Mr. Trapp or just Mr. Trapp and he would take

           9      care of it from there?

          10           A.   We would take it to the copy room where Mr. Trapp

          11      was.  I don't know whether Ms. Cole was in there or not on

          12      this occasion.

          13           Q.   Was her office in the copy room?

          14           A.   No one really has an office in the copy room, but

          15      you may be referring to a work station type thing.  We have

          16      work stations in there.

          17           Q.   I understand.

          18           A.   I don't know that Ms. Cole was in there as a work

          19      station -- has a work station in the copy room.  No,

          20      probably not.

          21           Q.   So she may or may not have been present when you

          22      gave the assignments to Mr. Trapp?

          23           A.   Yeah, I do not know.

          24           Q.   Do you know if Mr. Trapp keeps a log of the

          25      documents that he notarizes?
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           1           A.   I don't believe he does.

           2           Q.   Do you know if Ms. Cole keeps a log of the

           3      documents she witnesses?

           4           A.   I do not believe she would have a witness log, no.

           5           Q.   How did you select Ms. Cole and Mr. Trapp to be

           6      the witness and notary respectively on this assignment?

           7           Q.   Well I don't know that I selected them.  I mean, I

           8      took it to Jared in the copy room because his job is to copy

           9      and notarize.  I don't recall whether Ms. Cole was there or

          10      not.

          11           Q.   What were Mr. Trapp's duties then?

          12           A.   At that time, copying, notarize, just prepare the

          13      complaint package for filing which included the assignment.

          14      And I think then the assignment was transferred to someone

          15      -- I believe Ms. Cole -- to be recorded.

          16           Q.   Were there -- back in October of 2088, were there

          17      other employees at the office that were notaries as well?

          18           A.   We have many notaries in the office.

          19           Q.   Is that a requirement of being a legal assistant

          20      in your office?

          21           A.   I don't believe so, no.  We don't -- it's not a

          22      requirement for us hiring someone.

          23           Q.   But Mr. -- but your firm does pay for Mr. Trapp to

          24      be a notary?

          25           A.   I don't know if we pay for his notarization or
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           1      not.

           2           Q.   Do you also have occasion to execute assignments

           3      in support of motions for summary judgement?

           4           A.   We don't usually need them for summary judgement

           5      so I'm not sure I understand.

           6           Q.   Affidavits?

           7           A.   Could you repeat the question.

           8           Q.   Yes.  I may have said assignments when I meant

           9      affidavits.

          10           A.   Right.  Okay.  Go ahead.

          11           Q.   Do you also execute affidavits in support of

          12      summary judgement, for your clients?

          13           A.   As the signing person for MERS?

          14           Q.   No, just in general.

          15           A.   For my clients, no.

          16           Q.   Are you also an officer for MERS Corp?

          17           A.   I'm an officer pursuant to the Resolution, which

          18      is for Mortgage Electronic Registration Systems, Inc.

          19           Q.   And you're referring to the document that we've

          20      marked --

          21           A.   Yes, ma'am.

          22           Q.   -- Exhibit 3?

          23           A.   Yes, ma'am.

          24           Q.   Do you hold any other positions with MERS?

          25                MR. BROCHIN:  Can I just as for a clarification
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           1           about your definition?

           2                MS. DRYSDSALE:  Sure.

           3                MR. BROCHIN:  You said MERS Corp.

           4                MS. DRYSDALE:  Correct.

           5                MR. BROCHIN:  That's different than MERS.

           6                MS. DRYSDALE:  Correct.

           7                MR. BROCHIN:  Okay.  I just want to make sure we

           8           -- the witness understood that.

           9                THE DEPONENT:  Right, yes.  Which is what I was

          10           getting at with the Resolution.  I do not hold a

          11           position with MERS Corp.

          12           Q.   (BY MS. DRYSDALE)  Just MERS?

          13           A.   Yes.

          14           Q.   As we're using that acronym today.

          15           A.   Correct.

          16           Q.   Do you -- what are your duties as vice president

          17      and/or assistant secretary with MERS?

          18           A.   Well my duties are set out in the Resolution, and

          19      they are to execute assignments when I've received certain

          20      instructions.

          21           Q.   So before you executed the subject assignment --

          22      and I'm referring now to Exhibit 5 -- did you check to

          23      determine whether or not CTX was registered on the MERS

          24      system?

          25           A.   I would not have checked specifically to see if
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           1      CTX was registered.

           2                If your question is did I check to see how this

           3      loan was registered, that is -- was my normal course.  But I

           4      can't say for certain that I did it on this loan as my

           5      normal practice.

           6           Q.   So ordinarily you would look on the MERS system to

           7      determine registry to determine --

           8           A.   I would -- I'm sorry.  Go ahead.

           9           Q.   -- if -- if a certain company was registered with

          10      MERS?

          11           A.   Well companies -- I think I understand your

          12      question so I'm going to --

          13                MR. BROCHIN:  I'm going to object to the form.

          14                MS. DRYSDALE:  Well let me -- I'll clarify it.

          15                MR. BROCHIN:  I want to make sure he's not

          16           answering a different question so I object to the

          17           form.

          18                MS. DRYSDALE:  Let me clarify then.

          19                THE DEPONENT:  If you would.

          20           Q.   (BY MS. DRYSDALE)  In the first paragraph, below

          21      the introduction of the Corporate Resolution it says,

          22      "Assign the lien of any mortgage loan registered on the MERS

          23      system that is shown to be registered to Wells Fargo Home

          24      Mortgage or its designee."

          25                So did you check the MERS system registry at all
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           1      prior to executing the subject assignment?

           2           A.   It's my normal practice to do that, but I can't

           3      say for certain that I did it on this case.

           4                I did print out the -- which is what I attached.

           5      But I printed it out later because I was not in the habit of

           6      printing them when I check them, I just do a quick check.

           7      If it says Wells Fargo, I move on.

           8           Q.   Let me show you a copy of the document that I

           9      believe that you're referring to (handing to deponent) --

          10           A.   Right.

          11           Q.   -- MERS Servicer ID?  Do you recognize that

          12      document?

          13           A.   Yes.

          14           Q.   And you have previously described this document as

          15      not something you printed out at the time --

          16           A.   Right.

          17           Q.   -- but that you believe reflects what you would

          18      have seen at the time.

          19           A.   Right.  I just wanted you to understand what I was

          20      talking about in regards to the screen.

          21           Q.   Yes, sir.

          22                MS. DRYSDALE:  I would like to mark this as

          23           Exhibit 6.

          24                (Defendant's/Counter Claim Plaintiff's Exhibit

          25           Number 6 marked for identification).

                                                                         70

           1           Q.   (BY MS. DRYSDALE)  So prior to executing the

           2      assignment you would have looked on a screen which would

           3      have looked similar to what we see in Exhibit 6.  Is that

           4      correct?

           5           A.   My normal practice would be to do that.  Yes.

           6           Q.   And Exhibit 6 shows that the MIN status is

           7      inactive.  Can you tell me what the MIN status is?

           8           A.   Well the MIN status -- and I don't know for

           9      certain what all of that means.  I can tell you my

          10      understanding of it.  It's -- because this print was taken

          11      after the loan was transferred off of the MERS system.

          12                So if it's still in MERS' name, I believe it shows

          13      as active.  If it's already been moved out of MERS' name,

          14      it's shown as inactive.  I believe that is what this means.

          15           Q.   Back in October of 2008, do you know what the MIN

          16      status was?

          17           A.   I don't recall.

          18           Q.   Do I understand that it would have needed to be

          19      active in order for you to act as the vice president in this

          20      assignment?

          21           A.   I don't think that's what the Resolution says.

          22           Q.   So active does not mean the same thing as

          23      registered on the MERS system?

          24                MR. BROCHIN:  Object to the form.

          25           A.   (CONTINUING)  I mean, I didn't define these terms
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           1      so I'm not sure what they had in mind.

           2           Q.   What were you looking for, then, when you were --

           3      when you pulled this information up?

           4           A.   The servicer.

           5           Q.   You were looking for the servicer?

           6           A.   Right.

           7           Q.   Would it not be the normal course for the owner --

           8      or the holder of the mortgage -- or the owner of the

           9      mortgage to be listed with MERS as well?

          10           A.   Perhaps not on this screen.

          11           Q.   Have you seen screens before where the owner was

          12      -- of the mortgage was also listed?

          13           A.   I don't think so.  I mean, the term that's on this

          14      screen -- and this is the only screen I've ever gone to,

          15      well as far as in checking -- it says servicer.  There's no

          16      spot for owner.  I don't believe it's ever said owner.  It

          17      just says servicer.

          18           Q.   So this -- this document -- or this screen doesn't

          19      tell you who actually owns the loan.

          20           A.   By itself, no.

          21                MR. BROCHIN:  Excuse me.  Just so we're clear.

          22           You interfaced terms of loan and mortgage.

          23                MS. DRYSDALE:  That I did.

          24                MR. BROCHIN:  Are they synonymous?

          25                MS. DRYSDALE:  Let me clarify that.
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           1                MR. BROCHIN:  I just -- okay.  Thank you.

           2           Q.   (BY MS. DRYSDALE)  With respect to when you were

           3      assuming -- well let me start a different way.

           4                When you look at this screen, you are going to see

           5      the servicer, but the screen is not necessarily going to

           6      tell you who owns the mortgage?

           7           A.   I don't think that's the purpose for this screen.

           8           Q.   What is the purpose of the screen?

           9           A.   To tell you who the servicer is, in my opinion.

          10      That's what I used it for.

          11           Q.   So in this instance, you were executing the

          12      assignment of mortgage on behalf of the servicer?

          13           A.   No.  I don't have authority to execute on behalf

          14      of the servicer.

          15           Q.   And what was the -- what -- did you look at the

          16      status when you -- prior to executing Assignments of

          17      Mortgage?

          18                MR. HAAS:  Objection to form.

          19           A.   (CONTINUING)  I don't recall.

          20           Q.   Would that information have been relevant to your

          21      preparation in executing the Assignment of Mortgage?

          22                MR. HAAS:  Objection to form.

          23           A.   (CONTINUING)  It could be relevant.

          24           Q.   In what way?

          25           A.   If there was another company on here other than
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           1      Wells Fargo --

           2           Q.   So --

           3           A.   -- then they would maybe make me inquire further.

           4           Q.   Sure.

           5                I guess -- I'm trying to determine if this screen

           6      shot that we've marked 6, if this screen shot is telling you

           7      that the -- if inactive means that this mortgage loan is no

           8      longer registered on the MERS.

           9           A.   And I don't know if it means that or not.

          10           Q.   Do you know if CTX was registered on the MERS

          11      system?

          12           A.   I have no way of knowing that.

          13           Q.   What about Washington Mutual?

          14           A.   I don't know for certain.  I assume they're a

          15      member.  They're a big servicer.

          16           Q.   Are there any -- was there any other information

          17      from MERS that you obtained prior to executing the subject

          18      assignment in addition to what we've marked as 6?

          19           A.   Information flowed through my client.  So they may

          20      have obtained it from MERS, I don't know.

          21           Q.   So you didn't get any information directly from

          22      MERS?

          23           A.   I didn't have direct contact with anybody at MERS,

          24      if that's what you're asking.

          25           Q.   Okay.  Paragraph 3 under the introduction --
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           1           A.   Of?

           2           Q.   The Corporate Resolution.

           3           A.   Okay.

           4           Q.   -- you are also empowered to execute any and all

           5      documents necessary to foreclose upon the property, securing

           6      any mortgage loan registered on the MERS system that is

           7      shown to be registered to the member.

           8                For purposes of this Corporate Resolution, who is

           9      the member?

          10           A.   The member, I believe, is Wells Fargo.

          11           Q.   And --

          12           A.   Yes, Wells Fargo.

          13           Q.   And do you know what the phrase "any and all

          14      documents necessary" means with respect to your particular

          15      practice?

          16                MR. HAAS:  Objection to the form.

          17                MR. BROCHIN:  Object to form.

          18           A.   (CONTINUING)  That would probably involve my legal

          19      interpretation and would be privileged.  It would be my

          20      mental work product.

          21           Q.   Maybe.  Let me clarify then.

          22           A.   Sure.

          23           Q.   I'm just asking what other types of documents

          24      would be necessary to foreclosure upon the property that you

          25      would be given authority to sign pursuant to this
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           1      Corporate Resolution?

           2           A.   The only document that I think would be needed to

           3      be executed typically in a foreclosure action in order to

           4      file the foreclosure would be an assignment, generally.

           5           Q.   Did you execute other documents pursuant to the

           6      Corporate Resolution?

           7           A.   Other than assignments?

           8           Q.   Yes, sir.

           9           A.   No, ma'am.

          10           Q.   In the fourth paragraph under the introduction of

          11      the Corporate Resolution, it says, "Take any and all actions

          12      and execute all documents necessary to protect the interest

          13      of the member."

          14                In this instance do you know who the member is?

          15           A.   Throughout this document the member is

          16      Wells Fargo Bank.

          17           Q.   And then it lists the beneficial owner of such

          18      mortgage loan.  Is that different than the member in the

          19      Shaw case?

          20           A.   I don't -- I don't believe it's different in the

          21      Shaw case.

          22           Q.   So the Corporate Resolution gives you authority to

          23      act on behalf of Wells Fargo?  Is that correct?

          24                MR. BROCHIN:  Object to the form of the question.

          25           A.   (CONTINUING)  No.
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           1           Q.   On behalf of MERS?

           2           A.   Yes, ma'am.

           3           Q.   You also provided an Agreement for Signing

           4      Authority?

           5           A.   Yes.

           6           Q.   Do you recognize that document?

           7           A.   I do.

           8           Q.   Okay.  And could you tell me whose signature's on

           9      the second page under Douglas C. Zahm,. P. A.?

          10           A.   I can.  It's Douglas C. Zahm.

          11           Q.   But you do recognize this document and are

          12      familiar with it?

          13           Q.   Yes.

          14                MS. DRYSDALE:  I would like to mark this as

          15           Exhibit 7.

          16                (Defendant/Counter Claim Plaintiff's Exhibit

          17           Number 7 marked for identification).

          18           Q.   (BY MS. DRYSDALE)  Is this agreement still in

          19      effect?

          20           A.   Yes, ma'am.

          21           Q.   And is the same true for the Corporate Resolution

          22      that we've just been ...

          23           A.   Yes, ma'am.

          24           Q.   And in this agreement, you are listed -- I'm sorry

          25      -- Douglas C. Zahm, P. A. is listed as a vendor?

                                                                         77

           1           A.   Correct.

           2           Q.   Can you define that term for me pursuant to the

           3      terms of this agreement?

           4                MR. BROCHIN:  Object to the form of the question.

           5           The document speaks for itself.

           6           A.   (CONTINUING)  In this particular agreement, the

           7      vendor is a law firm by the name of Douglas C. Zahm, P. A.

           8           Q.   So what's the purpose for the

           9      Agreement for Signing Authority?

          10                MR. HAAS:  Objection to form.

          11           A.   (CONTINUING)  I didn't draft it.

          12           Q.   Who did?

          13           A.   I don't know.  I take it as the instructions to

          14      guide us in our tasks for -- pursuant to the Corporate

          15      Resolution.

          16           Q.   And I believe you testified earlier that you were

          17      not sure who initiated the communications or negotiations

          18      for the Corporate Resolution.  Is the same true for the

          19      Agreement for Signing Authority?

          20           A.   Right.  They were done at the same time.  They

          21      were, like, a package.

          22           Q.   And you're not sure who initiated the

          23      communications?

          24           A.   I'm not certain, no.

          25           Q.   Did you have to undergo any sort of training or
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           1      test or anything like that to become vice president with

           2      MERS?

           3           A.   We did not, and I'm assuming that is because of

           4      the fact that we were attorneys and have a pretty good

           5      understanding of these documents.

           6           Q.   But do you know if there was any sort of screening

           7      or any type of process that MERS went through to determine

           8      who could be designated as a vice president or assistant

           9      secretary?

          10           A.   I wasn't a part of that evaluation.

          11           Q.   Do you know who was with your office?

          12           A.   Doug Zahm was the point person.

          13           Q.   Is it fair to say that he was the person

          14      that was communicating with MERS leading up to the

          15      execution of the Corporate Resolution and the

          16      Agreement for Signing Authority?

          17           A.   Well I can't say for certain that he communicated

          18      with MERS.

          19           Q.   Okay.  And I believe you're not going further with

          20      that because you believe that there may be attorney/client

          21      privilege involved in your answer if you do?

          22                MR. HAAS:  Objection to the form of the question.

          23                THE DEPONENT:  I'm not sure I understand the the

          24           question, so --

          25           Q.   (BY MS. DRYSDALE)  Who do you think it -- did
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           1      initiate the communications which led to the

           2      Agreement for Signing Authority and Corporate Resolution?

           3                MR. HAAS:  Objection to the form of the question.

           4           A.   (CONTINUING)  It was -- it would be speculation on

           5      my part.  It was either Wells Fargo or MERS or Doug Zahm.

           6      And I know that sounds like kind of a dumb answer, but those

           7      are my only choices.

           8           Q.   Okay.  Do you have any other duties as vice

           9      president or assistant secretary of MERS other than those

          10      set out in the Agreement for Signing Authority?

          11           A.   Only those that might be listed in the

          12      Resolution that aren't in the Signing Authority, and I don't

          13      know if there's any difference there.  But that was probably

          14      what you were looking for.

          15           Q.   Have you ever communicated directly with anyone at

          16      MERS?

          17           A.   I think that I have, yes.

          18           Q.   Would that communication have been in person or by

          19      telephone or by e-mail?

          20           A.   Either telephone or e-mail.

          21           Q.   If you can recall, do you know what the substance

          22      of the communication would have been?

          23           A.   No.  And the reason that I think that I have had

          24      those communication is I believe I may have inquired in the

          25      past about the MERS system prior to this coming about.
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           1           Q.   So before your law office became affiliated with

           2      MERS, you had looked into on your own?

           3                MR. HAAS:  Object to the form of the question.

           4           A.   (CONTINUING)  Not looking into becoming an

           5      authority.  I actually -- my recollection of MERS is that it

           6      came about sometime in, like, the eighties or early

           7      nineties, at least in my mind, that I heard of them.

           8                So it would have been around the time that I heard

           9      of them that I wanted more information about what they were

          10      and what they were doing, that kind of thing.

          11                So I think -- and I've attended mortgage bankers

          12      conferences, and there's been people from MERS speaking.  So

          13      I may have gone up to them and spoke to them, just inquiring

          14      about what is this thing called MERS.

          15           Q.   And do you know what you learned when you asked

          16      those questions?

          17           A.   That's so long ago, I don't know.

          18           Q.   That was back in the eighties, you said?

          19           A.   Eighties, nineties, somewhere in there.

          20           Q.   Did you come across MERS in your day-to-day duties

          21      as a foreclosure associate at Able, Band?

          22           A.   I don't think so, not very often.  I knew what

          23      they were at that point, but I don't believe that was a part

          24      of -- Able, Band was more of a regional law firm and we

          25      handled just a couple counties for some private banks.
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           1           Q.   Okay.

           2           A.   So they really weren't a part of the MERS system,

           3      that I'm aware of.

           4           Q.   What about in your capacity with -- at

           5      Lenders' Title Services when you were with Able, Band?

           6           A.   Could you repeat the question in regards to them.

           7           Q.   Yes, sir.

           8                I wondered if you came across MERS when you were

           9      doing your title work with Lenders' Title Service?

          10           A.   Yes, I would have come across MERS, I believe, at

          11      that time.

          12                And again, just so we're clear.  I'm guessing as

          13      to when I came across MERS for the first time.  I think it

          14      was late eighties and early nineties, but we could find out

          15      that they didn't form until 1996 or something and I don't

          16      want to be misleading.  But I believe they were around that

          17      long.

          18           Q.   Did you see MERS on mortgages back when you were

          19      at Lenders' Title Services?

          20           A.   Probably.

          21           Q.   And did you see them assigning documents?

          22           A.   Probably not.  It was more on the origination

          23      side, did a lot of loan closings.

          24           Q.   So you weren't doing the -- Lenders' Title

          25      Services was more at the beginning of the loan --
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           1           A.   Right.

           2           Q.   -- than it was in the foreclosure process.

           3           A.   Correct.

           4           Q.   When you were -- you were doing foreclosure work

           5      at Mason & Associates.  Is that correct?

           6           A.   Correct.

           7           Q.   And did you come across MERS in your capacity as a

           8      real estate supervisor in charge of foreclosures at

           9      Mason & Associates?

          10           A.   I'm sure that we did.

          11           Q.   Did you execute the assignments at

          12      Mason & Associates?

          13           A.   For MERS, no, we did not.

          14           Q.   Are you aware of any Resolution of the Board of

          15      Directors of MERS approving your appointment as vice

          16      president?

          17           A.   Just the Resolution that -- that we've discussed.

          18           Q.   So you are not aware of any other documents?

          19           A.   Relating to me?

          20           Q.   Yes.

          21           A.   No.

          22           Q.   An as I understand it, you've never physically

          23      been to MERS?

          24           A.   No, I haven't.  I know they're in Virginia.  I

          25      haven't been there.
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           1           Q.   Do you know what it means to register on MERS

           2      system?

           3           A.   I believe the term register means to put the loan

           4      into the MERS system.

           5           Q.   And do you -- have you heard the term investor

           6      used in connection with MERS?

           7           A.   Well, I mean, I'm not really sure what you mean by

           8      -- I mean, investor could be used in any conversation, so --

           9           Q.   Do you know if MERS has -- are they investors in

          10      the mortgages that they -- that are on their system?

          11           A.   I don't have knowledge of that.

          12           Q.   Do you report to anyone at MERS with respect to

          13      your duties in --

          14           A.   I do not send reports to anyone at MERS, if that's

          15      what you mean.

          16           Q.   Do you communicate with them at all with respect

          17      to what rules they may have in effect, whether --

          18           A.   I haven't --

          19                MR. BROCHIN:  Objection.  Wait.  Let her finish

          20           the question.

          21                MR. HAAS:  Let her finish the question because I

          22           think I have a form objection.

          23                THE DEPONENT:  Okay.  Sorry.  Go ahead.

          24           Q.   (BY MS. DRYSDALE)  Do you keep in communication

          25      with anyone with respect to rules that MERS may have that
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           1      would govern your -- would govern the Agreement for Signing

           2      Authority or your duties under the the Corporate Resolution?

           3                MR. HAAS:  Objection to the form.

           4           A.   (CONTINUING)  Yes, I would that.

           5           Q.   Do you contact someone at MERS for that purpose?

           6           A.   I haven't had the need to do that.  But I had to

           7      -- were I to be uncertain, I would do that.

           8           Q.   Since you have had the authority, have there been

           9      any changes, say, as to what you can put in a Complaint?

          10           A.   I'm sure not I understand what you mean.

          11           Q.   Have you been given any directives from MERS as to

          12      how they should be -- whether or not they can a plaintiff?

          13           A.   I have seen some direction from MERS regarding

          14      that, yes.

          15           Q.   Do they send out bulletins when they have changes

          16      in policy?

          17           A.   I don't recall.  I don't recall how I got the

          18      information.

          19           Q.   Has there been any other changes in policies since

          20      you've been vice president of MERS other than listing MERS

          21      as the plaintiff?

          22           A.   I'm fairly certain there has.  It's been a while.

          23           Q.   And how do you get that information?

          24           A.   There's a couple of ways that I could get that

          25      information.  Information is sent to me from my client.
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           1      Information is located on the MERS Website.  And I'm pretty

           2      sure that the MERS information is also included in AllRegs,

           3      which is a -- it's a Web based database of just general

           4      lender information.

           5           Q.   Is that --

           6           A.   Regulations.

           7           Q.   Is that something that's password protected --

           8      AllRegs?

           9           A.   It's a subscription service.

          10           Q.   So anybody could --

          11           A.   Anybody.  You could do it, I could do, anyone

          12      could do it.

          13                I'm not certain that it's there.  I think it is.

          14      I don't recall the last time I went looking for it.

          15           Q.   The Agreement for Signing Authority is dated

          16      February 10, '06; and the Corporate Resolution

          17      February 14, '06.

          18                Is that when your relationship -- your firm's

          19      relationship with MERS began or did it begin prior to that

          20      time?

          21                MR. HAAS:  Objection to the form of the question.

          22           A.   (CONTINUING)  And I'm not sure what you mean by

          23      relationship.  That is the start of when we had this signing

          24      authority.  We did not have the signing authority for MERS

          25      prior to that time.
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           1           Q.   Did you have any sort of business relationship

           2      with MERS prior to 2006 of any type?

           3           A.   Well that's a little hard for me to answer, too,

           4      because I'm sure that we probably closed loans that were --

           5      where MERS was the mortgagee of record, and I suppose that

           6      creates a business relationship.

           7                So in the context, I would say yes.

           8           Q.   So MERS was hiring you to --

           9           A.   No.

          10                MR. BROCHIN:  Wait a minute.

          11                MR. HAAS:  Let her finish the question.

          12                THE DEPONENT:  Okay.

          13           Q.   (CONTINUING)  -- to conduct loan closings for

          14      people who were borrowing money from MERS?

          15           A.   No.

          16           Q.   In what capacity would MERS -- would you be

          17      working with MERS with respect to loan closings?

          18           A.   We might close a loan that listed MERS as a

          19      mortgagee.

          20           Q.   And would those loans list another entity as the

          21      lender?

          22           A.   Possibly.  Similar to this mortgage.

          23           Q.   Would MERS ever be listed as the lender in your

          24      loan closings?

          25           A.   I don't believe so.  Only in error.
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           1           Q.   So it's your understanding that MERS does not lend

           2      the money.  Is that correct?

           3                MR. BROCHIN:  Object to the form.

           4           A.   (CONTINUING)  I don't know if they do or they

           5      don't.

           6           Q.   Do you have any responsibility to show MERS copies

           7      of the Assignments of Mortgages that you execute?

           8                MR. HAAS:  Objection to form.

           9           A.   (CONTINUING)  I have not provided copies generally

          10      to MERS.

          11           Q.   And back on the Agreement for Signing Authority --

          12           A.   Yes.

          13           Q.   -- paragraph 2.

          14           A.   Okay.

          15           Q.   Wells Fargo -- it's says, "Wells Fargo is a member

          16      of MERS and has signed an Agreement of Membership that is

          17      incorporated herein by reference."

          18                Do you have a copy of that agreement?

          19           A.   I do not have a copy of that agreement with me.  I

          20      don't know for certain if we have a copy of that agreement

          21      in our office or not.

          22           Q.   If you do have a copy of that agreement, could I

          23      get a copy of it since it's suppose to be incorporated by

          24      reference into the document you produced?

          25           A.   I don't know.  I mean, I think it might be
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           1      privileged information.  If it's not, then I'd certainly be

           2      willing to provide it.

           3                Probably we don't have it.

           4                MR. BROCHIN:  Just for the record, those

           5           Agreements are available on the MERS Website --

           6                THE DEPONENT:  Okay.  So --

           7                MR. BROCHIN:  -- as you probably know.

           8                THE DEPONENT:  So if we have it, we can get it to

           9           you.

          10                MR. BROCHIN:  THere's a form of that agreement

          11           that's available on the MERS Website.

          12                THE DEPONENT:  Okay.  And that may have been all

          13           I've see, is the form.

          14           Q.   (BY MS. DRYSDALE)  But that would have been --

          15      that's something you would have seen in the -- on the

          16      Website as opposed to something that would have been

          17      attached to this document?

          18           A.   I don't recall seeing any form on the Website in

          19      regards to that.  So I'm pretty sure that I've seen the

          20      agreement, but I don't recall in what context.

          21                I recall it's a very long agreement and -- I don't

          22      -- I don't know that I put a lot of detail into reviewing

          23      it.

          24           Q.   So you've read it, but you don't recall the --

          25           A.   Yeah.  I don't remember what context, I guess is
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           1      what I'm trying to say, that I had occasion to read it.  But

           2      I just seem to recall that I've seen it.

           3           Q.   So in paragraph 4 the parties agree that the

           4      member -- and in this instance, is that Wells Fargo?

           5           A.   I believe they are the member throughout the

           6      document, yes.

           7           Q.   -- will provide all necessary information and

           8      instructions to the vendor -- which is your office.

           9      Correct?

          10           A.   Correct.

          11           Q.   -- to perform certain duties where MERS acts as

          12      the mortgagee of record.

          13           A.   That's what it says.

          14           Q.   Do you -- and it's your -- and you -- I believe

          15      that you have testified that the information that you

          16      received prior to executing the Assignment of Mortgage was

          17      from your client Wells Fargo.

          18           A.   Yes.

          19           Q.   And the next sentence is, "All parties agree that

          20      MERS and MERS -- Electronic Registration Systems are not

          21      responsible for the accuracy of the information provided by

          22      the member to the vendor or any information entered into the

          23      MERS system on behalf of a member."

          24                So it is your understanding that Wells Fargo is

          25      responsible for the accuracy of all that -- of the
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           1      information?

           2           A.   Well I think that would be my interpretation of

           3      this -- not that response.  But you're asking for my

           4      interpretation of this document which I would have done in

           5      conversation either with the other attorneys in my office or

           6      directly with Wells Fargo, so I think that's attorney/client

           7      privilege as to the interpretation of the language.

           8                MR. BROCHIN:  And it calls for a legal opinion.

           9           Q.   (BY MS. DRYSDALE)  And it also provides in

          10      paragraph 6 that you -- that your office will maintain

          11      appropriate insurance coverage.  Do you know if you keep

          12      that -- if you maintain insurance coverage?

          13           A.   We do maintain insurance coverage.

          14           Q.   What type of insurance?  Is that error and

          15      omissions?

          16           A.   Yes, ma'am.

          17           Q.   And who is that with?

          18           A.   We just renewed it, and I'm sorry I don't know off

          19      the top of my head.

          20           Q.   But you could find out?

          21           A.   Oh, sure.

          22           Q.   Is it your position that MERS owes a duty to the

          23      original lender who's listed on the mortgage to make sure

          24      that the assignments are correct?

          25                MR. HAAS:  Objection the form.
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           1                MR. BROCHIN:  Well my objection is to things

           2           that you're asking this witness for his position on

           3           issues, and I don't know what that means.

           4                MS. DRYSDALE:  I can ask it differently.

           5                THE DEPONENT:  Okay.

           6           Q.   (BY MS. DRYSDALE)  Let's take a look back at the

           7      Complaint, Exhibit 4 --

           8           A.   Okay.

           9           Q.   -- the Mortgage attached to the Complaint.

          10           A.   Okay.

          11           Q.   It lists MERS as nominee for the lender.  It lists

          12      CTX as the mortgage company.  So my question is does MERS,

          13      as nominee, owe any duty to CTX to make sure that all the

          14      Assignments are properly executed?

          15                MR. HAAS:  I have an objection to the form.

          16                MR. BROCHIN:  I Object to the form too.

          17                Go ahead.  I'm sorry.  I didn't mean to interrupt

          18           you.

          19                MR. HAAS:  I was just going to say and to the

          20           extent that you're asking for a legal opinion, he's not

          21           qualified to as an expert witness.  He hasn't been

          22           given the proper fee for appearing as an expert

          23           witness, and I understand that Mr. Markwardt would

          24           object to him testifying as an expert witness because

          25           of conflict of interest rules.
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           1                MR. BROCHIN:  Plus it does seem to impinge on

           2           the privilege of this lawsuit, in particular, asking

           3           for a position in this lawsuit from the lawyer in the

           4           lawsuit.

           5           Q.   (BY MS. DRYSDALE)  Do you have an answer?

           6           A.   Well I --

           7           Q.   I'm not quite sure I followed all of the

           8      objections.

           9           A.   Well you're asking me about duties, so I don't

          10      know how -- that I can answer that question.

          11           Q.   Do you think that MERS has any responsibility to

          12      CTX to make sure that -- because MERS is a nominee?

          13           A.   This --

          14                MR. HAAS:  I'm going to have the same objection.

          15                MR. BROCHIN:  The same objection as --

          16                MR. HAAS:  I don't want to restate it.  It's the

          17           entire objection that I just stated.

          18                MR. BROCHIN:  And I join in that.

          19                MR. MARKWARDT:  If I could just add one other

          20           thing too.  I know that on relevancy, it's flexible and

          21           -- in these depositions.  But you're now moving to

          22           questions that seem to beg a position of liability on

          23           the part of MERS, which is not a party to this action

          24           and there's no claims in that regard so it seems to be

          25           totally irrelevant from the subject matter of this
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           1           action.

           2           Q.   (BY MS. DRYSDALE)  Do you have an answer?

           3           A.   Can you repeat the question.

           4           Q.   Sure.

           5                MERS is listed on the mortgage as the nominee on

           6      behalf of the lender, which is CTX, so the question was did

           7      -- does MERS have any responsibility to the lender, as

           8      nominee, to make sure that the Assignment is properly in

           9      order and executed?

          10                MR. HAAS:  The same objection.

          11                MR. BROCHIN:  And I join in those.

          12           A.   (CONTINUING)  Okay.  And the only thing I would

          13      add is that MERS -- or I'm sorry -- CTX, would likely -- I

          14      don't know for certain -- have been listed in the MERS

          15      system because this is a MERS loan.  I'm assuming they have

          16      an agreement with MERS, so anything flowing would be from

          17      that agreement which I have no privy to, no knowledge of.

          18           Q.   And it's my understanding that you hold a capacity

          19      of vice president or assistant secretary of MERS.  Do you

          20      hold a similar position with Wells Fargo Bank, N. A.?

          21           A.   An officer position, I do not.

          22           Q.   Do you have any sort of -- any sort of business

          23      capacity with respect to Wells Fargo Bank?

          24           A.   I'm not sure what you mean.

          25                MR. HAAS:  Objection to form.
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           1                MR. MARKWARDT:  other than as an attorney?

           2                MS. DRYSDALE:  Correct.

           3           A.   (CONTINUING)  Nothing outside of my position as

           4      attorney.

           5           Q.   And would the same be true for

           6      Wells Fargo Home Mortgage?

           7           A.   Yes.  They're really sort one and the same.  There

           8      was a merger there.

           9           Q.   And your authority to -- you have authority to act

          10      on their behalf with respect to the preparation of any

          11      prosecution of mortgage foreclosure lawsuits.  Is that

          12      correct?

          13           A.   Who is "they"?

          14           Q.   I'm sorry?

          15           A.   You said "they".  Who is they?

          16           Q.   They, meaning Wells Fargo.

          17           A.   Yes, I am their attorney and I perform mortgage

          18      foreclosure actions on their behalf on occasion.

          19           Q.   And did you review any CTX documents before

          20      executing the Assignment?

          21           A.   I don't recall seeing any document, other than the

          22      Mortgage, that involves the name CTX.  There may have been

          23      something in privileged documents, I don't recall.

          24           Q.   And when you say "privileged documents," not

          25      provided in the contents, but what type of privileged
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           1      documents?

           2           A.   Just the instructions regarding --

           3           Q.   From your client?

           4           A.   Right.

           5           Q.   I'm showing you a copy of a Note and ask you if

           6      you recognize this document (handing to deponent)?

           7           A.   This appears to be the Note from the

           8      Callie Shaw case.

           9           Q.   Would it help you if you compared it to the

          10      documents to Exhibit 4, the Complaint?

          11           A.   Yeah, it appears to one and the same.

          12                MS. DRYSDALE:  I would like to mark that as

          13           Exhibit 8.

          14                (Defendant/ Counter Claim Plaintiff's Exhibit

          15           Number 8 marked for identification).

          16           Q.   (BY MS. DRYSDALE)  And this Note is payable, as we

          17      mentioned before, to CTX Mortgage Company, LLC.  Is that

          18      correct?

          19           A.   It's says that the lender is CTX Mortgage Company.

          20           Q.   Is that different from payable to?

          21           A.   Well if there was an endorsement on it, it might

          22      be different.

          23           Q.   Originally.

          24           A.   Originally it looks like it would CTX -- payable

          25      to CTX.
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           1           Q.   Okay.  And there are -- are endorsements, if you

           2      look on the very last pay.

           3           A.   Yes.

           4           Q.   Did you -- were you able to review these

           5      endorsements prior to executing the Assignment of Mortgage?

           6           A.   I don't recall, but probably not.

           7           Q.   And the endorsement on top is -- can you explain

           8      to me what that represents?

           9                MR. HAAS:  I'm going to object to the form.

          10                MR. BROCHIN:  Object to the form.

          11                MR. HAAS:  And also, again, it calls for a legal

          12           conclusion.

          13           Q.   (BY MS. DRYSDALE)  Do you know?

          14           A.   Well I mean, as a lawyer, I can probably tell you.

          15      As a signing officer for MERS, I don't really ...

          16           Q.   So that's not something you would need to know as

          17      a signing officer for MERS?

          18                MR. BROCHIN:  Could you just clarify what "that"

          19           is.

          20                MS. DRYSDALE:  Okay.

          21                THE DEPONENT:  Right.  Thank you.

          22           Q.   (BY MS. DRYSDALE)  All right.  Would it not be

          23      important or necessary for you to have reviewed the Note,

          24      specifically looking for endorsements, prior to executing

          25      the assignment of Mortgage of that we have identified as 5?
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           1                MR. BROCHIN:  That's a different question to

           2           which I object to the form.  You're asking for an

           3           opinion.

           4           Q.   (BY MS. DRYSDALE)  Well is it your usual practice

           5      to review Notes prior to executing Assignments of Mortgage?

           6           A.   Yes.

           7           Q.   Do you recall that if in the Shaw case if you

           8      reviewed the Note prior to executing the Assignment?

           9           A.   I do not recall.

          10           Q.   But it would have been general policy to do so?

          11                MR. HAAS:  Objection to form.

          12           A.   (CONTINUING)  It's something I would do -- when I

          13      had the opportunity to do that, I would try to do that.

          14      It's something I'd want to be able to do.

          15           Q.   And does Wells Fargo appear on -- anywhere on the

          16      Note or the endorsements to the Note?

          17                MR. MARKWARDT:  I'll just object.  The document

          18           speaks for itself.

          19           A.   (CONTINUING)  In my quick review, I do not see the

          20      name Wells Fargo on those documents.

          21           Q.   Does your firm receive any compensation from MERS

          22      for acting as vice president and/or assistant secretary?

          23           A.   No, not a direct compensation from MERS.  Is that

          24      what you mean?

          25           Q.   Yes, sir.
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           1           A.   Okay.  No.

           2           Q.   And is it your understanding that MERS received

           3      some sort of financial benefit when it assigned the

           4      Mortgage and Note to Wells Fargo?

           5                MR. MARKWARDT:  I'm going to object.  It's already

           6           been asked and answered.

           7                MR. HAAS:  All right.  I'm going to object and

           8           again remind you of the earlier objection with respect

           9           to the source of that information is communications

          10           with your client Wells Fargo, then that's privileged.

          11           I would caution you against disclosing that

          12           attorney/client privilege information.

          13                THE DEPONENT:  Well I think that's a compound

          14           question so --

          15           Q.   (BY MS. DRYSDALE)  Okay.  Was it your

          16      understanding that there was financial benefit flowing from

          17      MERS -- from MERS to Wells Fargo when you executed the

          18      Assignment of Mortgage?

          19                MR. HAAS:  Okay.  And again, the same objection

          20           with respect to the attorney/client privilege

          21           communications.

          22                THE DEPONENT:  And I didn't say financial.

          23           Q.   (BY MS. DRYSDALE)  So it could have -- it may not

          24      have necessarily been financial.

          25           A.   Usually consideration in general is financial, but
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           1      I don't know for certain that it is.

           2           Q.   So who were you representing when you executed the

           3      Assignment of Mortgage?

           4                MR. MARKWARDT:  I'm going to object.  That's been

           5           asked and answered now four or five times.

           6                MR. BROCHIN:  And just so I'm clear on the term,

           7           you mean  -- and I had mentioned this last time --

           8           "representing", if you could maybe tell him what that

           9           means.

          10                MR. MARKWARDT:  Yeah, I have an objection to form

          11           also and the use of the word.

          12                THE DEPONENT:  I think we hit that one already.

          13                MS. DRYSADALE:  Okay.  We can move on.

          14           Q.   (BY MS. DRYSDALE)  Did you have any concern in

          15      executing the Assignment of Mortgage that you were acting on

          16      behalf of both MERS, as vice president and assistant

          17      secretary, and Wells Fargo as your client?

          18                MR. HAAS:  I'm going to -- to the extent now that

          19           we're being asked a question as an attorney for

          20           Wells Fargo, to the extent that that implicates a work

          21           product privilege, I would caution you against

          22           answering.

          23                To the extent that you're being asked the question

          24           solely as -- on behalf of MERS, and you don't represent

          25           MERS, I don't have an objection to that portion.
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           1                So if you can can separate the two, you can answer

           2           the question.

           3           A.   (CONTINUING)  And that's what I was going to say,

           4      I'm not sure that I can.  I mean, it's very difficult

           5      being both the attorney and this fact witness.

           6                So to say I was concerned -- concern can mean a

           7      lot of things.  So, to me, generally that means my mental

           8      impression of the situation which I think falls under

           9      privilege.

          10           Q.   When you said -- and I'm not trying to

          11      mischaracterize, but did you -- you were saying something

          12      about being in an uncomfortable position or ...

          13           A.   (Indicating).

          14           Q.   No?

          15           A.   No.  I don't think I've ever used those terms.

          16           Q.   Okay.  Did you feel that perhaps there would

          17      be a conflict of interest for you to be representing MERS

          18      as well as Wells Fargo in the execution of the

          19      Assignment of Mortgage?

          20           A.   Are you asking me if I said that?

          21           Q.   No.

          22           A.   Okay.

          23           Q.   You said you had -- I believe you did say you had

          24      concerns.

          25           A.   I don't think so.

                                                                        101

           1           Q.   No.

           2           A.   If I did, then I withdraw it because --

           3           Q.   Okay.

           4           A.   -- I had not had any concerns, and I'm not

           5      concerned about a conflict of interest.

           6           Q.   Maybe it was your concern about testifying.

           7           A.   Yes.

           8           Q.   Okay.  So let me ask the question again --

           9           A.   Okay.

          10           Q.   -- now that we're clear on that.

          11                Did you have -- when you were executing the

          12      Assignment of Mortgage, was there any concern that there may

          13      be a conflict of interest in you representing MERS and

          14      Wells Fargo?

          15                MR. MARKWARDT:  Asked and answered.  Objection.

          16                MR. HAAS:  Again, I have to object.  To the

          17           extent that question is directed to him as an attorney

          18           for Wells Fargo, that gets to his mental impressions

          19           and it goes to an issue of work product because it's in

          20           anticipation of litigation.

          21                So I would caution you against waiving the work

          22           product privilege.

          23                MS. DRYSDALE:  What specifically is in

          24           anticipation of litigation?

          25                MR. HAAS:  Well it seems your entire questioning
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           1           goes to this Assignment as a precursor to the filing of

           2           the litigation.

           3                MS. DRYSDALE:  No.  I'm trying to get a

           4           clarification from you as to what is the part -- what

           5           is -- is the Assignment prepared in anticipation of

           6           litigation?  Is that your position?  I'm just trying to

           7           clarify.

           8                MR. HAAS:  I'm not taking a position.  You're the

           9           one who's asking the questions.

          10                But to the extent that that can be an

          11           interpretation, you're asking him questions, and it's

          12           eena apparent throughout his deposition that he is both

          13           -- I forget the precise terms; that he is a vice

          14           president or assistant secretary of MERS.  That is one

          15           hat that he wears.

          16                He is also wearing the hat of the attorney for

          17           Wells Fargo.

          18                You can ask him all the questions you want about

          19           MERS as far as I'm concerned, but the moment you ask

          20           him questions that are based upon his mental

          21           impressions as an attorney for Wells Fargo and it's in

          22           anticipation of the fact that litigation is going to be

          23           filed, then he has a right to assert the work product

          24           privilege.

          25                MS. DRYSDALE:  And I understand that.  I'm just
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           1           trying to clarify in anticipation of what litigation --

           2                MR. HAAS:  I don't think --

           3                MS. DRYSDALE:  -- a foreclosure lawsuit?

           4                MR. HAAS:  I don't think I can clarify anything

           5           more than to say work product.

           6                MS. DRYSDALE:  I'm just trying to -- I'm just

           7           trying to -- you're saying in anticipation of

           8           litigation.  Are you talking about in anticipation of

           9           the foreclosure lawsuit that we're here in today?

          10                MR. HAAS:  I'm not the deponent.  I've made my

          11           objection.

          12                MS. DRYSDALE:  And I'm just trying to understand

          13           your objection.

          14                MR. HAAS:  Well we'll leave it for the judge to

          15           understand the objection.

          16           Q.   (BY MS. DRYSDALE)  I'm showing you another

          17      document (handing to deponent).

          18           A.   Yes.  This is the title search page that I

          19           provided to you.

          20                MS. DRYSDALE:  And, please, make this as

          21           Exhibit 9.

          22                (Defendant/Counter Claim Plaintiff's Exhibit

          23           Number 9 marked for identification).

          24                (Recess from 1:50 p. m. to 2:03 p. m.)

          25                MS. DRYSDALE:  Okay.  We're back on the record.
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           1           Q.   (BY MS. DRYSDALE)  We were looking at -- I believe

           2      that I just introduced the Title Searches, Exhibit 9.

           3                I understood you took a break to speak with your

           4      attorney about the ramifications of the attorney/client

           5      privilege.  Is that correct?

           6           A.   Well not just now.

           7                (Off-record discussion)

           8           Q.   (BY MS. DRYSDALE)  So you recognize the Title

           9      Search.  Is this something that you reviewed prior to

          10      executing the Assignment of Mortgage?

          11           A.   I may or may not have.  It would be my normal

          12      practice to do it, but I don't recall.

          13           Q.   Is this document similar to Exhibit 6, the screen

          14      shot where you pulled something presently that you think you

          15      may have looked at back in October, '08?

          16           A.   No.

          17           Q.   So this was something that was actually in the

          18      file.

          19           A.   Yes.

          20           Q.   And do you know if these were the only documents

          21      of record at the time the mortgage foreclosure lawsuit was

          22      referred to your office?

          23           A.   Well that's kind of a general question.  These

          24      were the only documents that appeared based upon the search

          25      parameters that were put in.
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           1           Q.   What -- do you know what the search parameters

           2      would have been?

           3           A.   Well it looks like they were pretty broad in this

           4      case because it says -- there's from-and-to date in the

           5      second box area.

           6                Or actually -- I'm sorry.  Up at the very top is

           7      the start date.  That would have been the parameters we put

           8      in.  So between 1983 and 2008 these were the documents that

           9      came up.

          10           Q.   And Ms. Buckner is an employee of --

          11           A.   Yes.

          12           Q.   -- Consumer Title or ...

          13           A.   Uh-huh.  She's now an employee of Consumer Title.

          14      I don't know if she was an employee of Consumer Title in

          15      October, 2008.  If she wasn't, she was an employee of

          16      Douglas C. Zahm, P. A.  She moved for the law firm to the

          17      title company.

          18           Q.   So she would not have been an employee of both at

          19      the same time?

          20           A.   No.

          21           Q.   Earlier we had -- I don't think we were able to

          22      pin down the definition of mortgagee.  I'm providing you

          23      with a copy of a page out of Blacks Law Dictionary.  And it

          24      -- in Black's Law Dictionary it defines mortgagee as one to

          25      whom property is mortgaged -- the mortgage creditor or
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           1      lender.  Is that a definition that you agree with?

           2           A.   No.

           3           Q.   No?

           4           A.   No.

           5           Q.   How would you define mortgagee differently?

           6                MR. BROCHIN:  I'm just objecting to form.

           7           A.   (CONTINUING)  Well this sounds -- this -- what was

           8      the publication of this particular law dictionary?

           9           Q.   Black's?

          10           A.   Yeah.  What was the year?

          11           Q.   I do not know.

          12           A.   Because it seems like an old description.

          13           Q.   What did you think the new definition is?

          14                MR. BROCHIN:  Object to form.

          15           A.   (CONTINUING)  It should be -- well again, see, it

          16      goes -- you could use mortgagee maybe in different

          17      conversations.  But in terms of what we do, I think the

          18      mortgagee is defined as I've defined it earlier, which would

          19      BE the person as described in the mortgage or the

          20      assignment.

          21                This says to whom property is mortgaged.  Well

          22      that could be true.  It may not be the case.  I think facts

          23      determine the interpretation.

          24           Q.   Okay.  I showing you a copy of a list of cases

          25      (handing to deponent).  Do you recognize that list?
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           1           A.   I do recognize this list.  This is the list that

           2      Bill Fischer sent to you in response to one of the numbers

           3      on the Notice of Deposition.

           4           Q.   Okay.  I'm afraid I only have one copy of that

           5      list so we'll --

           6           A.   We all have copies.

           7           Q.   Oh, you do?

           8           A.   Yeah.  I made copies.  Do you need that back?

           9                MS. DRYSDALE:  Okay.  Then we'll mark this.

          10                MR. MARKWARDT:  Is that 10?

          11                MS. DRYSDALE:  Yes.

          12                (Defendant/Counter Claim Plaintiff's Exhibit

          13           Number 10 marked for identification).

          14           Q.   (BY MS. DRYSDALE)  I pulled up one of the

          15      Complaints in that instance -- Laura Killebrew.  I'll show

          16      you a copy of that (handing to deponent.  Unfortunately I've

          17      just got one copy.

          18           A.   Okay.  I'm still looking for my other copy.  Give

          19      me one second.

          20                MR. HAAS:  I'm sorry.  What is being marked as 10?

          21                MS. DRYSDALE:  The list that was provided to me by

          22           Mr. Fischer.

          23                THE DEPONENT:  Yeah.  Thank you.  Okay.  And

          24           Killebrew.  Okay.  Yes.

          25           Q.   (BY MS. DRYSDALE)  In that instance, I believe you
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           1      executed an Assignment of Mortgage.

           2           A.   I'm trying to find it.

           3                Okay.  There is an assignment attached, yes.

           4           Q.   And that was from MERS?

           5           A.   Yes.  Mortgage Electronic Registration Systems to

           6      Wells Fargo Bank.

           7           Q.   Is MERS listed on the Mortgage in Ms. Killebrew's

           8      case?

           9           A.   I'm going to look.  I'm sorry I ...

          10                I don't -- it's not jumping out at me as being a

          11      MERS mortgage, and it doesn't have MERS at the bottom as the

          12      -- as the form type, so -- I don't see it on there.

          13           Q.   Is there -- is that an anomaly or is that not

          14      unusual that that would occur?

          15                MR. HAAS:  Objection to form.

          16                MR. BROCHIN:  Join.

          17           A.   (CONTINUING) I'm not sure I understand your

          18      question.

          19           Q.   Well the assignment is from --

          20           A.   MERS.

          21           Q.   -- MERS, and MERS doesn't appear to be listed in

          22      the Mortgage.

          23           A.   Right.  There may be another assignment into MERS.

          24           Q.   And that's something you would have reviewed prior

          25      to executing the Assignment?
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           1           A.   I assume so.  I don't recall and I don't have my

           2      file to remind myself.

           3           Q.   Okay.  And lastly I'm handing you a composite

           4      exhibit that we'll mark just for identification purposes 11.

           5                (Defendant/Counter Claim Plaintiff's Exhibit

           6           Number 11 marked for identification).

           7           Q.   (BY MS. DRYSDALE)  Do you recognize this stack of

           8      documents?

           9           A.   I do.

          10           Q.   And what does this stack of documents represent?

          11           A.   This represents my response to your request for

          12      the 50 most recent Assignments of Mortgage.

          13                And as I stated earlier, this was my best effort

          14      because we didn't keep a log.  I can't guarantee that these

          15      are the last 50.

          16           Q.   And did you have a set process for executing each

          17      one of these Assignments of Mortgage?

          18                MR. HAAS:  Objection to form.

          19           A.   (CONTINUING) Not a written process.

          20           Q.   Did you have any type of process at all unwritten?

          21           A.   Well it would be a mental check list.

          22           Q.   And what would be included in the mental check

          23      list?

          24           A.   Well a lot of it probably would be -- I don't

          25      know.  It could be privileged, but generally -- could you
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           1      repeat the question.

           2           Q.   Yes.

           3           A.   I'm trying to answer the question.

           4           Q.   Yes, sir.  You said there was a -- there was no

           5      written check list of things that you needed to do prior to

           6      executing these -- this Composite Exhibit of Assignments,

           7      and you said that you may have a mental check list.  So I

           8      was asking if you -- what would be on the list?

           9           A.   Okay.  The process would be the same as the

          10      process I described in reviewing the Callie Shaw Assignment,

          11      Exhibit 5.

          12           Q.   Which is to review documents from Wells Fargo?

          13           A.   To review title, to review client instructions, to

          14      review mortgage documents.  That would be the normal process

          15      that we -- that the office would follow.

          16           Q.   And when you say "client instructions," I believe,

          17      when looking through these, in each of these the assignee

          18      was Wells Fargo.  So would that be the entity that would be

          19      providing the instructions?

          20           A.   Yes, ma'am.

          21                MS. DRYSDALE:  Nothing further.

          22                MR. WARKWARDT:  Thank you.  I have nothing.

          23                MR. HAAS:  No questions.  But we'll read if it's

          24           transcribed.

          25                Was this -- by the way, was this being identified
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           1           as Exhibit 11.  I didn't hear you.

           2                MS. DRYSDALE:  Yes, we marked it, marked it as 11.

           3                MR. HAAS:  Just wanted to make sure.

           4                MS. DRYSDALE:  And we do want a transcript,

           5           please.

           6                THE REPORTER:  Do you have any questions?

           7                MR. BROCHIN:  No.

           8                (Deposition adjourned at 2:21 p. m.)
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