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I. QUESTIONS PRESENTED 

1. Whether a Land c n u r t  judge c o r r e c t l y  entered 
judgment aga ins t  u . S .  sank on the  ground 
t h a t  G .  L. c .  244, 14 ,  au thor izes  a 
fo rec losu re  on ly  by the  ho lde r  o f  t h e  
mortgage, where t h e  record es tab l i shed  tha.t  
U . S .  Bank d i d  n o t  become ,the ho lder  o f  t h e  
mortgage u n t i l  four teen mon-rhs a f t e r  ,the 
fo rec losu re  s a l e .  

d i s c r e t i o n  i n  denying 1J.S. sank’s Rule 60(b) 
morion t o  vacate judgment on t h e  grounds 
t h a t  U.S. Bank lacked a v a l i d ,  f o rec losab le  
i n t e r e s t  a t  t he  t i m e  o f  i t s  f o rec losu re  
s a l e ,  where U . S .  Rank f a i l e d  t o  produce 
t i t l e  documents as promised and as ordered 
produced, and where the  Rule 60(b) morion 
was based upon claimed t i t l e  obta ined by 
mortgage assignments “ i n  b l a n k , ”  a post -  
f o rec losu re  mortg:?? assignment, possession 
o f  t h e  note,  and i n a n c i a l  i n t e r e s t [ s l ” ,  
“ s p l i n t e r e d  r i g h t s ”  o r  “ - i n d i c i a  o f  
owncrshi p?” 

3 .  whether u . 5 .  Bank can p r e v a i l  on appeal on 
rhe bas is  o f  arguments which U . S .  Bank 
f a i l e d  t o  make i n  the  Land Cour’c 
proceed-i ngs? 

2 .  whether a Land Court  judge abused h i s  

11. STATEMENT OF FACTS 

A.  

P l a i n t i f f - A p p e l l a n r  U .S .  Bank Nat iona l  

Facts before the  Land Court  a t  Ent ry  o f  
Judgment.’ 

Assoc ia t ion  ( “ P l a i n t i f f - A p p e l l a n t ” ,  “sank” or  “U.S .  

sank”), as Trustee f o r  t h e  s t r u c t u r e d  Asset Secur-it ies 

co rpo ra t i on  Mortgage Pass-Through C e r t i f i c a t e s ,  Ser ies 

2006-2 (The “Trust ” )  f i l e d  a Complaint t o  Remove c loud 

from T i t l e  (“complaint”)  i n  t h e  Land c o u r t  an 

September 10, 2008. RA 9. As t o  t h e  T i t l e  i ssues  

The standard o f  review f o r  the  Land Cour t ’ s  two I 

dec is ions v a r i e s  markedly. see Sect ion  IV, infra.  
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ra i sed  i n  t h i s  appeal, t h e  record be fo re  the  Land 

c o u r t  a t  rhe  e n t r y  o f  judgment i n  t h i s  a c t i o n  was 

l i m i - t e d ,  c o n s i s t i n g  o f  t h e  a l l e g a t i o n s  of t h e  

compl a i  n.t and statements and admissions made by U . S  . 
Bank counsel a t  t h e  hear ing  on t.he Mot ion f o r  Entry o f  

DefaulT Judgment. The Comp’laint, a r  RA 18-19, 117 3 ,  5 

and 8 ,  s ta tes  s imply :  

fl 3 .  B Y  v i r t u e  o f  an Assignnlentr from American 
Home Mortgage Serv i c ing  Company ... KO U.S. Bank 
Made on September 11, 2008 ... by U . S .  sank became 
t he  ho lde r  o-F a mortgage from Ibanez t o  R O S ~  
Mortgage ... ; 

7 5 .  U.S. Bank caused a “Not ice o f  Mortgagee’s 
Sale o f  Real Estate”  t o  be publ ished on June 24 
2007, June 21, 2007, and June 28, 2007 ... t h a r  t h e  
Proper ty  would be s o l d  a t  auc t i on  on J u l y  5 ,  
2007.Y; 

7 8 .  On Ju7y 5, 21107, t he  Proper ty  was d u l y  s o l d  
a t  a u c t i o n  TO U . S .  Bank as t h e  h ighes t  bidder f o r  
N ine ty  Four thousand Three Hundred F i f t y  and 
OO/OOo D o l l a r s  ($94,350.00). 

A t  t he  hear ing  on t h e  mot.ion f o r  e n t r y  o f  d e f a u l t  

judgment,’ t h e  Land Courr quest ioned t h e  lawfu lness  o f  

u . S .  sank’s conduct ing a fo rec losu re  sa le  a t  a t ime  

when u.S. Bank lacked any assignment o f  t h e  mortgage: 

The c o u r t :  Wel l ,  r i  h t ,  b u t  what I ’ m  ask ing  i s  
why no t  do t h a t ,  -Piye t he  t h i n g  [proper 

- . .. - .  ‘ The t r a n s c r i p t s  o f  t h e  January 5 ,  February 11, and 
A p r i l  27, 2009 Land Courr hear ings b e l i e  U.S. sank’s 
suggestion, Appe l l an t ’ s  B r i e f  (“App. B r . ” )  a t  19 n.6,  
tha,r i t  f a i l e d  t o  submi t  a v a i l a b l e  evidence because of 
t h e  Land Cour t ’ s  “sua sponte” ac r ion .  To the  c o n t r a r y ,  
t h e  Land c o u r t  r a i s e d  t h e  t i t l e  issues i n  i r s  f i r s t  
hear ing  on lanuary  5 ,  and i n  A p r i l  enrered a w r i t r e n  
order  seeking produc t ion  o f  f u r t h e r  evidence - 
inc7uding rhe Trust Agreemenr now “proffered” by the 
bank. RA 692-697. 
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assiynmenr] and then proceed w i t h  your 
[ f o rec losu re ]  n o r i c e  

U.S.  Bank: ... I t  was never r e a l l y  i d e n t i f i e d  as a 
problem ... admi t ted l y ,  i t ’ s  t h e i r  own f a u l t ,  t h e  
s e c u r i t i z e d  i n d u s t r y ,  you know, has been caught 
w i t h  t h e i r  “pants down’ so t o  speak because they  
haven ’ t  done a very  good j o b  o f  keeping on -cop of 
t he  paperwork, keeping everybody informed, and 
making sure a l l  There “IS” w e r e  do t ted  and t h e i r  
“Ts” were crossed. 
And I t h i n k  t h e r e ’ s  been a r i p p l e  a f f e c t  [ s i c ]  
coming ou t  o f  t h a t ,  you know, a t to rneys  see t h a t  
h a p ~ e n i n ~ ,  they s t a r t  t o  chal lenge r h e  s t a t u s  o f  
t ir e. T e t i t l e  com anies see i t  happening, t hey  

ou f o r  our law f i r m  we do j u s t  whar you say. we K ave changed ou r  p r a c t i c e  ... and we d o n ’ t  s ta r ‘ t  
t h e  Not ice  o f  Sale process u n t i l  we do t h e  
assignment and g e t  i t  o f  record.  

RA 498-501. Also ,  U . S .  Bank counsel t o l d  t h e  

c o u r t  tha. t  banks “ i n v a r i a b l y  have us b i d  the  va lue o f  

.rhe mortgage ... [so] a t  l e a s t  f o r  t h e  borrowers t h e r e ’ s  

no de f i c iency . ”  RA 502. The Land c o u r t ’ s  review o f  t h e  

fo rec losu re  s a l e  records a c t u a l l y  f i l e d  by U . S .  Bank 

es tab l i shed,  t o  the  con t ra ry ,  t h a t  t he  bank’s purchase 

was “$16,437.27 l e s s  than -che amount of the  

ou ts tand ing  l o a n  and 15% ‘less than t h e  bank’s 

c a l c u l a t i o n  0.F  The p r o p e r t y ’ s  market va lue . ”  RA 579. 

s t a r t  To chal lenge t R e s t a t u s  o f  t i t l e  ... I t e l l  

A t  t h e  c lose  o f  t h e  February 11, 2009 hear ing ,  

t h e  Land c o u r t  

concerns t h a t  G 

then-cur ren t  ho 

n v i t e d  u . S .  Bank t o  address i t s  

L .  c .  244, 3 14 requ i red  r h a r  the  

der o f  t he  mortgage conduct t he  

- 3 -  



f o rec losu re  sa le .  RA 5 1 1 . 3  The c o u r t  then entered 

Judgrnenr aga ins t  rhe bank, h o l d i n g  t h a t :  

To a l l o w  a f o r e c l o s i n g  p a r t y ,  w i thou r  any 
j n t e r e s - t  .in t h e  morrgage ar t h e  t i m e  o f  t h e  s a l e  
(recorded o r  unrecorded), t o  conduct t he  s a l e  i n  
these circumstanccs, b i d  and then acqu i re  good 
t i t l e  by l a t e r  assignmenr i s  complerely con t ra ry  
t o  G . L .  c .  244, 0 14’s  i n t e n t  and commands. 

U.S. sank m t ’ 7   ASS'^ v.  rbanez, 17  Mass. Land Court  

Rpcr. 202, 207 (Mar. 26, 2009) ( h e r e i n a f t e r  Ibanez 1,) 

E. 

U . S .  Bank then moved t o  vacate the  Land Cour r ’s  

Facts presented t o  the Land c o u r t  in the 
Post-Judgment Proceedings. 

judgment, and a hear ing was h e l d  on t h a t  morion on 

A p r i l  27,  2009. A t  That hear ing ,  U . S .  sank counsel 

a f f i r m a t i v e l y  represented t h a t  t h e  bank would produce 

documents “ t o  r e f l e c r  - that  t h i s  p a r t i c u l a r  note and 

mortgage a t  some p o i n t  p r i o r  T o  t h e  fo rec losu re  were 

s o l d  and assigned i n t o  a s e c u r i t i z e d  t r u s t . ”  ~ ~ 6 9 1 .  

upon i n q u i r y ,  U.S. sank s p e c i f i e d  t h e  evidence which 

i t  would produce i n  supporl: of i t s  mot ion t o  vacate 

judgment, which inc luded t h e  “documents t h a t  c rea ted  

The s e c u r i t i z e d  t r u s t ,  ” and documents i d e n t i f y i n g  t h e  

“b locks o f  mortgages s o l d  i n t o  t h e  t r u s t  ... which wi77  

inc7ude these mortgages.” RA 692-93. The Land Court 

emphasized r h a t  u . S .  Bank’s f i l i n g  i n  suppor t  of t h e  

. .. 

’ The Land Cour t  judge c i t e d  Bottom7y v. Kabachnjck, 1 3  
Mass. App. c t .  480, 483-84 (1982), which h e l d  t h a t  
“The f i r s t  n o t i c e  o f  sale was d e f e c t i v e  because i t  
f a i l e d  t o  i d e n t i f y  t h e  ho lder  o f  t h e  mortgage, thereby 
render ing  t h e  f i r s t  f o rec losu re  s a l e  v o i d  a5 a mat te r  
of law.  I ,  
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motion t o  vacate judgment was t o  r e f l e c t  t h e  records 

“at the time o f  rhe forec70su1-e sn7e.” RA 734 

The Cour t  entered a docket o rder  on A p r i l  2 7 ,  

2009,  which au thor ized  f i l i n g  o f  o n l y  t h e  f o l l o w i n g :  

(1) t h e  documents which c rea ted  r h e  s e c u r i r i z e d  
t r u s t  and govern i t s  opera t ions ,  (2) the  
documenrs i d e n t i f y i n g  the  “b locks o f  mortgages 
s o l d  i n t o  r h a t  t r u s t , ”  which pu rpo r ted l y  i n c l u d e  
t h e  mortgage a t  i ssue  i n  t h i s  case, (3) t he  
“ c o l l a t e r a l  f i l e ”  f o r  t he  mort age as i t  e x i s t e d  

conducted, which was represented t o  i n c l u d e  t h e  
o r i g i n a l  note,  The o r i g i n a l  (or a copy) o f  t h e  
mortgage, endorsements o r  assignments “ i n  b lank,  
“o ther  documenrs , ” and perhaps a t ime1 y 
assignment i n  recordable form, [and) (4) t h e  
master servic l ’ng agreement, showing the  
r e l a r i o n s h i p  between the  t r u s t  and the  l oan  
r jc rv i  cer (which apparent ly  was the  e n t i t y  
i n s t r u c t i n g  and superv i  s i n  t h e  a t to rneys  who 

The 
c o u r t  has concerns about the  a parent  p r a c t i c e  o f  
assignments “ i n  b l a n k , ”  what p ? a i n t i f f  means by 
t h a t  rerm, t h e  l e g a l  s u f f i c i e n c y  o f  such a 
p r a c t i c e  i n  t h e  contex t  o f  mortgage assignments 
and G.L.. c .  244, 5 1 4 ,  and t h e  p o s s i b i l i t y  t h a t  
names may have been placed on those documents 
pos t -no t i ce  and posr-sa le.  Accord ing ly ,  a l l  
documents r e f l e c t i n g  o r  p u r p o r t i n g  t o  r e f l e c t  an 
assignment o f  t he  promissory no te  o r  mortgage 
must be produced i n  the  form they  e x i s t e d  a t  the 
t ime the foreclosure sale was n o t i c e d  and 
conducted, a long w i t h  an a f f i d a v i t  f rom a wi tness 
w i t h  d i r e c t  personal knowled e so a t t e s t i n g .  r h a t  

an e v i d e n t i a r y  hear ing  i f  the court so d i r e c t s .  

RA 742-3.  The Court ordered these documents f i l e d  

ar t h e  t ime  The f o r e c l o s u r e  sa 9 e was n o t i c e d  and 

I ,  

no-ciced and conducted t h e  7 orec losure)  ..., 

w i tness  must also be a v a i l a b  9 e f o r  examinat ion at  

no l a t e r  Than May 27, 2009. rd. 

1. Documents promised, b u t  never produced 

Most remarkably, and desp i te  a f u r t h e r  extens ion 

by p l a i n t i f f - A p p e l l a n t s .  

o f  t i m e  a l lowed by t h e  Land c o u r t ,  U . S .  sank never 

produced any document idenr i fy ing rhe mortgages he 76 
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by U . 5 .  Bank, even though the  s e c u r i t i z a t i o n  records 

which U . S  . Bank prov ided express ly  requi  red t h a t  

“ [ e l n c h  Mortgage Loan w f 7 7  be i denr i f i ed  i n  a schedu7e 

appearing as an exh ib i t  t o  the Trust Agreement”. RA 

1.295, 1522  (Larace PSA r e q u i r i n g  l i s t i n g  o f  “each 

Mortgage i d e n t i f i e d  on t h e  Mortgage Loan schedules”). 

U . 5 .  sank a l s o  f a i l e d  t o  produce any o f  t h e  documents 

c r e a t i n g  the Trus t , ’  and never produced an “ a f f i d a v i t  

from a wi tness  wi th  d i  r e c t  personal knowledge ... 

a t t e s t i n g  (that) a1 1 documents r e f l e c t i n g  o r  

p u r p o r t i n g  t o  r e f l e c t  an assignment o f  the  promissory 

no te  o r  mortgage (were) produced i n  t h e  form they 

e x i s t e d  a t  t h e  t ime t h e  f o r e c l o s u r e  sa le  was n o t i c e d  

and conducted“; i ns tead ,  U.S. Bank’s f i l i n g s  were 

accompanied by a f f i d a v i t s  merely s r a t i n g  t h a t  U.5 .  

Bank had produced whatever documents i.t: found i n  i t s  

custodian ’s  F i l e s  i n  May, 2009. RA 1071-82. 

2. s e c u r i t f z a t i o n  Evidence be fo re  t h e  
court. 

Although i t  d i d  no t  comply w i t h  e i t h e r  i t s  

representat ions t o  r h e  Land Court ,  o r  w i t h  t h e  Land 

-~ -. . 

I n  what can on ly  be characrer ized  as d e l i b e r a t e  
d i s t o r t i o n ,  U . S .  Bank f i r s t  c i r e s  an a l l eged  T r u s t  
Agreement i t  f a i l e d  t o  produce as opera t ing  as a 
conveyance, and then claims t h a t  t h e  same T r u s t  
Agreernenr was no t  produced because “ t h e  p a r t i e s  never 
engaged i n  d iscovery r e l a t e d  t o  t h e  s e c u r i t i z a t i o n  
agreements”. see App. B r .  a t  19-20, n. 6. 
Unsurp r i s ing l y ,  rhe  Bank does not  d i s c l o s e  t h a t  i t  
promised t o  produce t h a t  ve ry  T rus t  Agreement, o r  t h a t  
t h e  Land cour‘t: entered an order  memor ia l iz ing the  U s .  
sank’s representa t ions .  Id. 
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Cour t ’ s  A p r i l  2 7 ,  2009 o r d e r ,  U.S. Bank d i d  produce 

some s e c u r i t i z a t i o n  records i n  the  proceedings below: 

i nc’l u d i  ng a “ P r i v a t e  P1 acement Memorandum” (“PPM”) 

dated December Z G ,  2006, which purporred t o  descr ibe  

accions wh-ich “ w ~ i 1 1 ”  be taken a t  a f u t u r e  da te  t o  form 

t h e  “S t ruc tu red  Asset S e c u r i t i e s  Corporat ion Mortgage 

Loan T r U S T ,  2006-Z”  (“SASC”) , RA 1169-1441, and t o  

convey assets t o  t h a t  T rus t .6  That P r i v a t e  Placement 

Memorandum express ly  s t a t e s  t h a r :  

Each MOrrgage Loan h e l d  ... w i l l  be i d e n t i f i e d  i n  a 
schedule appearing as an e x h i b i t  t o  t h e  T r u s t  
Agreement which w i l l  s p e c i f y  w i t h  respect  t o  each 
Mortgage Loan, among o the r  t h i n g s ,  t h e  o r i g i n a l  
p r i n c i p a l  balance and The scheduled p r i n c i p a l  
Balance as of c l o s e  o f  business on t h e  c u t - o f f  
date 

RA 1295 The PPM requ i red  t h a t  “ [ a l s  t o  each mortgage 

loan”,  U . S .  Bank s h a l l  a l s o  rece ive  “an o r i g i n a l  

assignment o f  t he  mortgage t o  [ U . S .  sank] o r  i n  b lank  

i n  recordable form.” rd.’ The PPM a l s o  prov ides t h a t  

Lehman Bro thers  Holdings, I n c .  (“Lehman Brothers” )  

w . i l l  s e l l  t h e  mortgage loans t o  t h e  p a r t y  t h a t  would 

The precatory  na ture  o f  t h e  PPM i s  s i g n i f i c a n t  i n  
l i g h r  o f  u.5. sank’s newly asser ted c la im  t h a t  t h e  PPM 
proves a l e g a l l y  e f f e c t i v e  conveyance. ~ p p .  ~ r .  a t  10- 
11, and 19-20. ’ The Larace PSA i s  even s r r i c t e r  i n  i t s  assignment 
requ i  rements : requi  r i n g  bo th  “an o r i g i n a l  Assignment 
o f  MOrTgage (which may be i n  b lank) ,  i n  form and 
substance acceptab7e f o r  recording” and “an o r i g i n a l  
ropy of any i n t e r v e n i n g  assignment o f  Mortgage showing 
a complete chain o f  assignments”. RA 1522-1523 .  
Obvious ly ,  no such records were produced i n  The 
r e l a t e d  Larace a c t i o n .  
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u l t i m a t e l y  s e l l  r h e  loans t o  U . S .  Bank, RA 1179, t h a t  

” [a lpprox imate ly  46.28% ... o f  rhe  Mortgage Loans were 

acquired by [Lehman Brochers] from Opt ion One Mortgage 

Corporar ion, ”  RA 1242  (emphasis added), and t h a t  

“ [a lpprox imare ly  46.28% ... o f  t h e  Mortgage Loans were 

o r i g i n a r e d  g e n e r a l l y  i n  compliance w i t h  t h e  o p t i o n  One 

Underwr i t ing  Gu ide l ines” ,  RA 1250: m e r i t i n g  r h e  

conclus ion t h a t  a l l  o f  t h e  loans which Lehman Brothers 

purchased from o p t i o n  One Mortgage Corpora t ion  

(“Opt ion One”) were o r i g i n a t e d  by Opt ion One. ~ d .  

F i n a l l y ,  U.S.  sank produced a “ b a i l e e  l e t t e r ”  dared 

May 11, 2009 a u t h o r i z i n g  i t s  counsel t o  “commence and 

prosecute a fo rec losure  a c t i o n ”  as t o  t h e  Ibanez loan,  

w i t h  “Foreclosure S t a r t  Date o f  04-09-07.” RA 959. 

I n  c o n r r a s t ,  t h e  record conta ins  pub1 i c F i n a n c i a l  

r e p o r t i n g  da ta  from t h e  Trusr  - submitred t o  the  Land 

Court by Ibanez - which i n d i c a t e s  That t h e  Ibaner  

mortgage i s  n o t  an asset  o f  t h e  T rus t .  Ibanez 

Suppl emental Appendix (“ISA”) 22-54 The “Mortgage 

Pass-Through C e r t i f i c a t e s ”  i ssued by t h e  T r u s t  were 

apparent ly  “not  r e g i s t e r e d  under t h e  s e c u r i t i e s  A c t  ... 

o r  any s t a t e  s e c u r i t i e s  o r  b l u e  sky laws, bur  were 

i n s t e a d  ... o f f e r e d  f o r  s a l e  i n  one o r  more p r i v a t e l y  

negor i  a ted  t ransac t i ons .  RA 1173 .  Data f rom such 

“ p r i v a t e  O f f e r i n g s ”  i s  a v a i l a b l e ,  however, through 
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Eloomberq Profess ional  serv ice. ’  I S A  19-21.. Through 

Bloomberg, a search obta ined a r e p o r t  i d e n t l f y i n g  

mortgage-assets baclri ng t h e  S t ruc tu red  ASS& 

S e c u r i t i e s  Corpora t ion  Morrgage Pass-Through 

c e r t i f i c a t e s  Ser ies 200G-z.9 ISA 22-54. NO Ser ies 2006- 

Z e n t r y  i n  r h e  Bloomberg r e p o r t  i d e n t l ’ f i e d  any 

mortgage l o a n  h e l d  by U.S.  Bank i n  t h e  rbanez loan  

amount; no s e r i e s  2006-z e n t r y  showed such a 

Massachusetrs “mortgage l o a n  i n  f o rec losu re ”  o r  “ i n  

REO”. Id, Indeed, t h c  Bloomberg r e p o r t  evl’dences t h a t  

t h e  Ibanez l o a n  i s  nor owned by U . S .  Bank i n  i t s  

capac i t y  as Trustee.  Id. 

a) T i t l e  and Conveyance Evidence 

U.S .  Bank produced a December 1, 2005 Rose 

Mortgage Note and Morrgage t o  support  t h e  con ten t i on  

t h a t  i t  owned t h e  Ibanez mortgage p r i o r  t o  t h e  

fo rec losu re  sa le .  RA 960, 967. The terms o f  t h e  Ibanez 

mortgage prov ide ,  i n t e r  a l i a ,  t h a t :  

Lender i s  Rose Mortgage, I n c  . . .  Lender i s  t h e  
mortgagee under t h i s  s e c u r i t y  Inst rument  ... 
[To secure h i s  performance] Borrower does hereby 
mortgage, g r a n t  and convey t o  Lender and Lender’s 
successors and assigns, w i t h  power o f  sa le ,  t h e  

~ 

[ ~ r o p e r t y ]  ... 
Lender ... may invoke the STATUTORY POWER OF SALE ... 
and t h e  P r o - e r t y  s h a l l  be s o l d  i n  t h e  manner 
p resc r ibed  E y App l i cab le  Law. 

a See A f f i d a v i t  o f  Thomas A. T a r t e r ,  I S A  5 5 ,  t o  t h e  
e f f e c t  t h a t  Bloomberg f i n a n c i a l  da ta  compi la t ions  are  
r o u t i n e l y  r e l i e d  upon by t h e  p u b l i c ,  and by those 
engaged i n  f i n a n c i a l  and banking s e r v i c e  sec tors  f o r  
t h e i r  a c t i v i t i e s .  
It See A f f i d a v i t  of Max Weinstein,  I S A  19. 
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RA 967, 968, 977 (emphasis i n  o r i g ina l ) . ’ ”  

Fo l low ing  t h e  execut ion  of  t h e  i n i t i a l  mortgage, 

on December 8 ,  2005, Rose Mortgage executed and had 

n o t a r i z e d  t h e  o r i g i n a l  Assignment o f  t h e  Ibanez 

Morcgage, to no one (or “ i n  b lank”  .- i . e . ,  w i t h  nn 

assignee named) .I1 The o r i g i n a l  Assignment then 

reappears, w i t h  t h e  same s ignatures ,  dares and 

n o t a r i z a t i o n s ,  i d e n t i f i e d  t h i s  t ime  as a “ c e r t i f i e d  

True Copy”; however, when i t  reappears, r h e  “ c e r t i f i e d  

True copy” had been a l t e r e d  i n  m u l t i p l e  ways: one o f  

which was t h e  posc -no ra r i za t i on  a d d i t i o n ,  by corporare 

stamp, o f  an assignee - “Opt ion One Mortgage 

Corpora t ion ,  a C a l i f o r n i a  Corporat ion. ”  RA 999. That 

same document, w-ith t h e  exact same s ignarure  and t h e  

exac t  same n o t a r i z a t i o n  i n  r h e  exact Same l o c a t i o n  on 

t h e  document, was then a l t e r e d  y e t  another t ime:  t h i s  

t i m e ,  as rhe  “orl’g.ina1 Assignment” upon which U.S. 

sank r e l i e s  f o r  i t s  ownership o f  t h e  Ibanez mortgage. 

RA 987. By t h i s  i r e r a r i o n ,  t h e  a l t e r o r  has added by 

y e t  another rubber stamp an address f o r  o p r i o n  one - 

“3 ADA, I r v i n e ,  CA 92618,” a long w i r h  a l t e r e d  m a i l i n g  

and d i f f e r e n t  record ing  i n f o r m a t i o n .  Id. And, 

Notab ly ,  t h e  Ibanez mortgage express ly  d i s t i n g u i s h e s  io 

between the  “Lender” and “any purchaser o f  rrhe Note”. 
RA 973,  1 3 .  Only the  Lender i s  author ized  t o  “ invoke 

’I Th is  assignment was produced by U.S. Bank, was f i l e d  
i n  t h e  c o u r t  below, and i s  i nc luded  i n  t h e  Ibanez 
Supplemental Appendix, ( “ ISA” )  a t  1. 

r h e  STATUTORY POWER O F  SALE.“  RA 977. 
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f o l l o w i n g  these repeatedly  a l t e r e d  assignments of t h e  

nose morrgage, U . S .  Rank has y e t  another assignment o f  

t h e  Ibanez morrgage: once again t o  no one ( “ - in  

b lank” ) ,  b u t  t h i s  t ime  execwed by o p t i o n  One, and 

dated January 23 ,  2006, b u t  never recorded. RA 989. 

s i m i l a r  f l a w s  impeach t h e  i n t e g r i t y  o f  t h e  

“AI-tOngeS” U . S .  Bank c la ims b r i n g  t h e  Note i n t o  rhe 

T r u s t .  Compare RA 965 and ISA 5 .  Speci f - ica. l ly ,  U . S .  

Bank’S “ C o l l a t e r a l  F i l e ”  conta ins no t  o n l y  the  p o s t -  

no ta r i za t i on -adu l  t e r a t e d  Mortgage Assignment, bur an 

“Al longe t o  Note” endorsed t o  “Option one Mortgage 

Corporat ion”  by Ralph V i t i e l l o ,  “ c h i e f  Execut ive 

O f f i c e r  ,” succeeded by a N o t a r i z a t i o n  t h a t  on December 

8 ,  2005, Ralph V i . r i e l l o  ,.. Execut ive Vice Pres ident  o f  

Rose Mortgage, I n c .  “executed t h i s  ins t rument ”  . 

However, i n  t h e  Loan O r i g i n a r i o n  f i l e  appears an 

“A1 longe t o  Note”, i n  i denr i  c a l  form, handwri m e n ,  

endorsed “pay to t he  order  o f  [b lank ] ,  WITHOUT 

RECOURSE”, and executed by “Michael P e t t r u c e l l i  , V ice  

Pres ident ”  I S A  4 .  Ne i the r  was dated. Id. And, t o  round 

our  t h e  i n t e g r i t y  o f  T i t l e  missteps, U.S. Bank’s r i t l e  

c l a i m  depends upon an “Allonge t o  ( the ROSe Mortgage) 

Note ( Inves tor ) ”  executed by “Option one Mortgage 

Corporat ion,  a C a l i f o r n i a  Corporat ion”  on December 1, 

2005 - o r  t h e  same day as the l o a n  c losed and one week 

before the Rose Mortgage allonge conveying the  Note t o  

Option One was executed. RA 966. 
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Then, on seprember 2 ,  2008, fourteen months af ter  

the forec1orure sale,  American Home Mortgage 

Serv i  c i  ng , I n c .  ( “ m e r  i can Home”) “as successor i n  

i n t e r e s t  t o  Opt ion One Morryaye corpora.t, ion, 

purporred t o  execute an Assignment o f  t h e  Ibanez 

Mortgage t o  U . S .  Bank, as f rus. tee.  RA 1066-67. 

,, 

b) Forec losure Evidence 

I n  June 2007, U.S.  Bank publ ished r h r e e  Not ices 

o f  Mortgagee’s Sale of Real Es ta te ,  a s s e r t i n g  t h a t  

U . S .  sank, as Trustee “ i s  t h e  c u r r e n t  ho lde r ”  o f  t h e  

Ibanez mortgage. RA 1065.  c la im ing  t o  be t h e  then- 

mortgage ho lde r ,  U . S .  sank s o l d  t h e  Ibanez p roper t y  t o  

i t s e l f  on J u l y  5 ,  2007, f o r  s i g n i f i c a n t l y  l e s s  than 

t h e  f a i r  marker va lue of  .the p roper t y  and t h e  mortgage 

indebredness. RA 579, 1064. Ten months l a t e r ,  U . S .  

sank r e i t e r a t e d  i t s  “ho lder ”  s t a t u s  i n  i t s  recorded 

f o r e c l o s u r e  deed and a F f i d a v i t .  RA 1063-64. Four 

months a f t e r  t h a t ,  U . S .  Bank obta ined,  for  The f i r s r  

time, an assignment o f  t he  Ibanez Mortgage executed by 

American Home, pu rpo r red ly  as successor i n  i n t e r e s t  t o  

Opt ion One Mortgage Corporat ion.  RA 1066-67, 

111, SUMMARY OF THE ARGUMENT 

I n  some respects ,  t h i s  appeal -is s imp le  and 

s t r a i g h t f o r w a r d .  P I a i n t i f f - A p p e l l a n t  U .  5 .  Bank 

fo rec losed on a mortgage by s a l e  on ~ u l y  2 ,  2007, and 

received i t s  assignment o f  -the fo rec losed mortgage 

fou r teen  months l a t e r .  (pp.16-30) Th is  fo rec losu re  
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sa le  was undertaken pursuant t o  s t a t u t o r y  p rov i s ions  

which requ i red  t h a t  n o n - j u d i c i a l  f o rec losu re  sa les be 

conducted o n l y  by morrgagces. 0-r t h e i r  assignees. (pp. 

17-18) The fo rec losu re  s a l e  was au thor ized  by a power 

o f  s a l e  i n  t h e  mortgage being fo rec losed,  which 

al lowed o n l y  ' t h e  o r i g i n a l  lender  and i-Ls assignees t o  

exerc ise  t h e  power, and 11.5. Bank was n e i t h e r .  (pp. 

16-17) j u d i c i a l  precedent es tab l i shes  t h a t  

fo rec losures  under such powers o f  s a l e  must s t r i c t l y  

comply w i r h  t h e  terms o f  t he  power - and i n v a l i d a r e s  

fo rec losu re  sa les  which do no't name t h e  mortgagee a t  

t h e  t i m e  o f  s a l e .  (pp.18-40) Consequently, i t  seems 

unremarkable t h a t  t h e  Land c o u r t  i n v a l i d a t e d  r h e  U . S .  

Bank fo rec losu re  sa l e ,  and denied i t s  mot ion t o  vacate 

judgment; a h o l d i n g  which should be a f f i r m e d ,  given 

the  deference a f fo rded  r r i a l  courTs' R u l e  60 

dec i  s i  ons . (pp. 16-17) 

The appea'l takes on g rea te r  s i g n i  f i c a n c c ,  

however, because P I  a i  n t i  f.f-Appel1 anT U. 5. Bank i n s i  s'Cs 

t h a t  r e q u i r i n g  f o r e c l o s i n g  e n t i t i e s  t o  possess l e g a l l y  

s u f f i c i e n t  and v a l i d  documents e s t a b l i s h i n g  . t . i t l e  

be fore  fo rec losu re  over-burdens s e c u r i t i z e d  

conveyances. (pp.30-44) U.S .  sank argues t h a t  t h i s  

c o u r t  should d i s c a r d  t h e  requirement t h a t  o n l y  

e n t i t i e s  w i t h  t h e n - v a l i d  assignmenrs o f  mortgagees' 

r i g h r s  may l a w f u l l y  f o rec lose  upon an under l y ing  

mortgage; and That t h i s  Cour't should h o l d  t h a t  an 
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e n t i t y  w i t h  mere “ f i n a n c i a l  i n t e r e s r s [ s ] ”  o r  

“ s p l i n r e r e d  r - i gh ts ”  may conduct f o rec losu re  

sales.(pp.23-33) However, t h e  r u l e  t h a t  U.S.  sank asks 

t h i s  CourL: t o  c rea te  . i s  c o n t r a r y  t o  both s t a t u t o r y  

commandments and e x p l i c i t  con t rac rua l  agreements 

berween the  borrowers and lenders  themselves, and, 

moreover, 1 i ke l  y t o  add unce r ra i  n.ry and .inaccuracy t o  

fo rec losu re  t i t l e s .  

The c o n f l i c t  a c t u a l l y  presented by t h i s  appeal 

i s ,  indeed, a s i g n i f i c a n t  one. (pp. 30-46) For 

l i t e r a l l y  hundreds o f  years, our sysrem o f  

conveyancing and record ing  o f  t i t‘les , deeds, and 

assignments has prov ided c e r t a i n t y  and d o c t r i n e s  

developed t o  p r o t e c t  i n t e g r i t y  o f  t i t l e  have served 

w e l l .  (pp. 30-46) The s e c u r i t - i z a t i o n  documents - and 

specl ’ f l ’cal ly,  t h e  s e c u r i t i z a t i o n  documents f o r  t h e  

s e c u r i t i z e d  t r u s t s  a t  i s s u e  i n  t h i s  appeal .- 

i ncorporare,  and requ i  r e  compliance w i t h  , a p p l i c a b l e  

t i t l e  and assignment record ing  r u l e s  f o r  t h e  

s e c u r i t i z e d  mortgages h e l d  by them. (pp.35-36) 

However, n e i r h e r  Trusr  has prov ided evidence t h a t  i t  

complied w i r h  the  record ing  requirements o f  t h e i r  own 

T r u s t  documents, o r  t he  f o r e c l o s u r e  s t a t u t e s  and 

con t rac tua l  terms which govern conveyance and 

ownership o f  these mortgages. .rd. I ns tead ,  U . S .  Bank 

argues t h a t  t h i s  Court should do what U . S .  sank’s  own 

governing r u l e s  do nor : re’l ax o r  abrogate requi  rements 
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which ensure t h a t  t i t l e  t o  r e a l  p roper ty  i s  p u b l i c  and 

t ransparent ,  and a l l o w  undisc losed and p r i v a t e  

conveyance of  mortgages, and even n o n - j u d i c i a l  

f o r e c l o s u r c  sales based on p r i v a t e  and undisc losed 

conveyance, i n  the  name o f  expediency. (pp.23-44)  

1he record  here evidences repeated instances o f  

care less - even reck less ... treacment o-f l ong-s tand ing  

r u l e s  governing r h e  i n t e g r i t y  o f  conveyancing 

documenrs, and care less - even reck less  - d i s regard  o f  

s t a t u t o r y  and con t rac tua l  o b l i g a t i o n s  governing non.- 

j u d i c i a l  p roper t y  fo rec losu res .  (pp .41-46)  Indeed, 

t h e r e  i s  no th ing  i n  t h e  record  which lends  conf idence 

to t h e  i n t e y r ' i t y  t h a t  p r i v a t e ,  undisclosed and 

unrecorded secu r i c i zed  conveyances would have, were  

t h e  courr  t o  accept t h e  i n v i t a t i o n  to abrogate t h e  

t i t l e  p r o t e c t i o n s  conta ined ,in mortgages and 

fo rec losu re  s t a t u t e s .  .Id. More i m p o r t a n t l y ,  the 

s t a t u t o r y  p r o t e c t i o n s  U.S. Bank v i o l a t e d  a re  c l e a r  and 

unequivocal ,  and i t s  remedy, i f  any, l i e s  i n  t h e  

l e g i s l a t u r e .  (pp.  17-32)  

F i n a l l y ,  U . S .  sank f a i l e d  To even present  t h e  

c la ims and evidence upon whlch i t  r e l i e s  on appeal 

d u r i n g  the  T r i a l  c o u r t  proceedings. (pp. 47-50) I t s  

improper at tempts t o  asse r t  these ma te r ia l s  f o r  rhe  

f i r s t  r i m e  i n  t h i s  appeal should be re jec ted ,  as 

should i t s  m e r i t l e s s  i n s i s t e n c e  t h a t  decades-old 
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s t a t u t o r y  requirements shou’ld be app l i ed  o n l y  to 

f u t u r e  conveyances. (pp.47-49) 

I V .  PLAINTIFF-APPELLANT MISSTATED THE STANDARD 
GOVERNING REVIEW OF U . S .  BANK’S RULE 59 AND 60 
MOTfONS T O  VACATE JUDGMENT 

Defcndant-Appellee concurs That  review of t he  

Land Cour t ‘ s  E n t r y  of d e f a u l t  judgment i s  de novo. 

However, U . S .  Bank m a t e r i a l l y  miss ta ted  t h e  standard 

f o r  review of t he  den ia l  o f  U . 5 .  Rank’s Rule 59 and 

GO(b)(1) and (2) Motions ‘to Vacate Judgment, as t h e  

Court  w i l l  reverse r h e  den ia l  o f  u .5 .  Bank ‘ s  mot ion 

o n l y  f o r  “ c l e a r  abuse o f  d i s c r e t i o n ” -  w i t h  “marked 

deference To t h e  lower  c o u r t ’ s  r e s o l u t i o n ” :  

I n  a mot ion under subsect ion (1) o f  r u l e  60 (b), 
t h e  moving p a r t y  bears t h e  burden o f  j u s t i f y i n g  
rhe  mot ion ... and “must make some showing o f  why 
he was j u s t i f i e d  i n  f a i l i n g  t o  avo id  mistake o r  
inadver tence” .  R e l i e f  i s  n o t  j u s t i f i e d  fo r  “any 
k i n d  of garden-var ie ty  ove rs igh t ”  .., I n s  read, 
“ [t] he i nadverrence, m i  s take o r  s u r p r i  se as we1 1 
a5 neg lec t  must be excusable ... . The moving p a r t y  
may prevai - I  o n l y  i , F  “ t h e  evidence r e l i e d  on was 
n o t  a v a i l a b l e  ... f o r  i n t r o d u c t i o n  a t  t h e  o r i g i n a l  
[proceeding] by the  exerc ise  o f  reasonable 
d i l i  ence ...” I f  t h e  moving p a r t y  f a i l s  t o  show 

t h e  o r i g i n a l  proceeding, rhe  p a r t y  w i l l  n o t  
p r e v a i l  ... 

Reso lu t ion  o f  a r u l e  60 (b) mot ion r e s t s  i n  the  
d i s c r e t i o n  of  t h e  t r i a l  ‘udge, and we “ w i l l  show 
marked deference t o  t h e  lower  c o u r t ’ s  r e s o l u t i o n  
o f  such a mot ion. ”  A den ia l  o f  a r u l e  60 (b) 
morion “ w i l l  be s e t  as ide o n l y  on a c l e a r  showing 
o f  an abuse of d i s c r e t i o n . ”  

why 1 e d i d  n o t  have t h e  evidence a t  t h e  t i m e  o f  

Cu77en Eflrers. v .  Mass. Property Ins.  underwriting 

Ass  ’17, 399 Mass. 886,  893-94 (19S7) ( i n t e r n a l  c i t a t i o n s  

oml’tted); accord sahin v .  Sahin, 435 Mass. 396, 399 
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(2001) (“The judge’s  de terminat ion  under r u l e  GO(b) 

w i l l  no t  be d i s tu rbed  absenr abuse o f  d i s c r e t i o n . ” ) .  

V .  MASSACHUSETTS FORECLOSURE STATUTES PERMIT ONLY A 
NARROW CATEGORY OF PERSONS - P R I M A R I L Y ,  THE 
MORTGAGEE - TO CONDUCT A FORECLOSURE SALE. 

The Massachusetts fo rec losu re  s a l e  s t a t u t e  i s  

c l e a r  and unambiguous; o n l y  t h e  f o l l o w i n g  may conduct 

a fo rec losu re  pursuanr t o  a power o f  sa le :  

[ t l h e  mortgagee o r  person hav ing  h i s  e s t a t e  i n  
t h e  l a n d  mortgaged, o r  a person au thor ized  by the 
power o f  sa le ,  o r  the  a t t o r n e y  d u l y  au thor ized  by 
a w r i t i n g  under sea l ,  o r  t h e  l e g a l  guardian o r  
conservator o f  such mortgagee o r  person a c t i n g  i n  

breach o f  c o n d i t i o n  and w i t h o u t  a c t i o n ,  do a Yon 1 
t h c  name o f  such mortgagee o r  person, may, 

t h e  a c t s  author ized o r  requ i red  by t h e  power ... 

G . L .  c .  244, 5 1 4 .  Th is  l i m i t a t i o n  o f  persons l e g a l l y  

au thor ized  t o  exerc ise t h e  power o f  sa le  repears 

throughout the  Massachuserrs f o r e c l o s u r e  s t a t u t e s :  

A mortgagee may, a f t e r  breach o f  c o n d i t i o n  o f  a 
mortgage o f  land ,  recover possession o f  t he  l a n d  
mortgaged by an open and peaceable en r ry  Thereon 
... t . L  c .  244, 5 1; 

... upon any d e f a u l t  ... the mortgagee o r  h i s  
executors  I admini s‘crators,  successors o r  assigns 
may s e l l  the mortgaged premises. G.L .  c .  183,  
§ 2 1  

Massachusetts cour ts  have u n i f o r m l y  enforced This  

unequivocal requirement i n  app ly ing  C . L .  c .  244, 5 14:  

I t  i s  f a m i l i a r  law tha,r one who s e l l s  under a 
power must f o l l o w  s t r i c t l y  i t s  terms. ~ f :  he f a i l s  
t o  do so t he re  , is no v a l i d  execut ion  of t he  power 
and t h e  sa le  i s  who l l y  v o i d  ... The manner i n  which 
rhe  n o t i c e  of t h e  proposed s a l e  s h a l l  be g iven i s  
one of ,the impor tan t  terms o f  t h e  power, and a 
s t r i c t  compliance w i t h  i t  i s  e s s e n t i a l  ro  r h e  
v a l i d  exerc ise  o f  t he  power ... A purchaser under a 
power o f  sa le  musr see t o  i t  a t  h i s  p e r i l  t h a t  
t h e r e  has been J. compliance w i r h  r h e  l e g a l  and 
essenria‘ l  terms o f  t h e  power. I f  t h e r e  has n o t  



been, then he i s  n o t  p rorec ted  whether a c t i n g  i n  
good f a i r h  o r  n o t .  

McGreevey v .  Chr7estown Five Cents S a .  Bank, 294 

Mass. 480, 484 (1936); accord, sottom7y v. Kabachnick, 

1 3  Mass. ~ p p .  C t .  480 (1990); Lainson & CO, v .  Abrams, 

305 Mass, 2 3 8  (1.940) ; Roche v. Farnsworrh, 106 Mass. 

509, 513  (1871). Moreover, t h e  power o f  s a l e  must be 

exerc ised according t o  the  express terms o f  t h e  

underlyl ’ng con r rac t ,  and the Ibanez mortgage 

au thor izes  o n l y  t h e  mortgagee, o r  an e n t i r y  then- 

h o l d i n g  a v a l i d  assignment f rom t h e  mortgagee, r o  

fo rec lose  under t h e  con r rac tua l  power o f  s a l e :  

[Tlhe o n l y  person au thor ized  by t h e  Ibancz 
mortgage to i nvoke t he  power o f  s a l e  i s  t h e  
“Lender”, de f i ned  i n  the  morrgage as Rose 
Morryage, I n c .  i n  i t s  capac i t y  as mortgagee ... 
Thus, i n  f u l l  accordance w i t h  Massachusetts law ..., 
r h e  mortgage au thor izes  o n l y  the  mortgagee o r  a 
v a l i d  assignee o f  the  mort agee TO invoke t h e  

person o r  e n t i t y  which o n l y  ho lds the  note.  See 
Mortgage a t  7 ,  t h i r d  , F u l l  paragraph 
(d i  s r i n g u i  sh i  ng between “Lender” and “any 
purchaser of t he  Note”).  

u.5. Bank Nat’7 Ass’n v .  xbanez, 1 7  Mass. Land Courr 

Rp t r .  679, 688 n. 53  (oct .  14, 2009) ( h e r e i n a f t e r  

“Jhnez  IT’) ( i n r e r n a l  c i t l a t i ons  ornirted) . Nothing i n  

t h e  mortgage au thor izes  a power o f  s a l e  f o r e c l o s u r e  by 

an e n t i t y  t h a t  possesses o n l y  “ f i n a n c i a l  i n te res tCs ] ” ,  

“ s p l i n t e r e d  r i g h t s ”  a r  “ i n d i c i a  o f  ownership.” App. 

B r .  (“app. B r . ” )  a t  34-37. 

s ta tuco ry  power o f  sa le .  T z i s  does n o t  i n c l u d e  a 
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A .  A l ender  can o n l y  o b t a i n  t h e  s t a t u s  and 
r i g h t s  o f  a “mortgagee,” i n c l u d i n g  t h e  r i  h t  

wr - i  t t e n  c o n t r a c t  w i t h  t h e  mortgagor. 

A mortgage lender  does nnt become a “mortgagee” 

t o  conduct a f o r e c l o s u r e  sale, by means o ? a 

merely by malting a l o a n  t o  a homeowner. prom,issory 

notes,  i n c l u d i n g  the  Ibanez promissory no te ,  con ta in  

no power O F  s i l e  and do no t  au tho r i ze  a l ender  t o  

conduct a fo rec losu re .  RA 890-43 ,  960-63. 

Ins tead,  a l ender  becomes a mortgagee and ob ta ins  

t h e  r i g h r s  o f  a mortgagee o n l y  when a mortgagor 

confers  t h a t  s t a t u s  upon a lender  by means o f  separate 

mortgage c o n t r a c t .  I n  MassachuSettS, a “ti t l e - t h e o r y ”  

s t a t e ,  t h a t  mortgage c o n t r a c t  ac ts  as a conveyance t o  

t h e  l ender  o f  l e g a l  t i t l e  t o  the  morvgaged p roper t y .  

see, e . g . ,    am son & Co. ,  305 MASS.  a t  240 (An 

assignment o f  mortgage “convey[s] a l e g a l  e s t a t e  i n  

t h e  mortgaged premises.”) .  Accord ing ly ,  a p a r r y ’ s  

r i y h t ,  i f  any, t o  s e l l  a morrgaged p roper t y  a t  a 

f o r e c l o s u r e  a u c t i o n  pursuanr t o  a power of sale i s  

con fer red  by a p a r r i c u l a r  mortgagor upon a p a r t i c u l a r  

mortgagee by rhe rerim of tha t  mortgage contract .  The 

Ibanez mortgage au thor izes  no one o the r  than r h e  

lender  (and i t s  assigns) t o  conducr a fo rec losu re  

sa le .  

Mortgagees conduct t h e  vas t  m a j o r i t y  o f  

fo rec losures  i n  Massachusetts pursuant t o  r h e  

“ s t a t u t o r y  power o f  s a l e , ”  c o d i f i e d  a t  G . L .  c .  183 ,  

5 2 1 .  I n  o rder  f o r  a mortgagee t o  exe rc i se  t h e  
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s t a t u t o r y  power o f  sa le ,  i t  must  be an e x p l i c . i t  rerm 

i n  t h e  mortgage conr racr  be-cween r h e  morrgagor and 

mortgagee. Norton v .  Joseph, 2009 WL 58896 a t  “ 3 ,  

Docket No. 374733 (CWT) (Mass. Land. C t .  I a n .  1 2 ,  

2009) (“The s t a t u t o r y  power i s  no t  app l i ed  by d e f a u l t  

i n  the  event o f  i r s  omission; f a i l u r e  YO invoke r h e  

power i n  some way [ i n  a con t rac t ]  r e s u l t s  i n  no such 

power.”).  If i ncorporared ,  rhe  s r a r u t o r y  power o f  s a l e  

au thor izes  a mortgagee “upon any d e f a u l t ”  t o  “ s e l l  t h e  

mortgaged premises ... by p u b l i c  auc t i on  on o r  near t h e  

premises . . . . ’ I  G . L .  c .  183, 5 21.15 where, and o n l y  

where, t h e r e  i s  a u t h o r i t y  t o  fo rec lose  pursuant t o  a 

con t rac tua l  power o f  s a l e  does G.L .  c.244, 5 1 4  s e t  

o u t  a d d i t i o n a l  s r a t u t o r y  p r o t e c t i o n s  which supplement 

t h e  s t a t u t o r y  power o f  sa le ,  and which must be 

s r r i c r l y  f o l l owed  f o r  a fo rec losu re  s a l e  t o  be v a l i d .  

nottam7.v v .  Kabachnick, 1 3  Mass. App. C t .  a t  484; 

McGreevey v .  Char7estown F ive  Cenr Savings Bank, 294 

Mass. 480, 484 (1936). 

B.  A p a r t y  who i s  n o t  t h e  o r i g i n a l  l ender  and 
mortga ee under t h e  mortgage c o n t r a c t  can 
on1 o t a i n  t h e  s t a t u s  and conr rac tua l  

a v a l i d ,  w r i t t e n  assignment t o  t h a t  p a r t y .  
r i g  x E  ts of the o r i g i n a l  mortgagee by means of 

under r h e  d e f a u l t  common law r u l e ,  a p a r r y  may 

f r e e l y  ass ign i t s  c o n t r a c t  r i g h t s .  However, i f  a p a r t y  

The s t a t u t o r y  z h o r t  form prov ides on ly  t h e  conten t  
f o r  a term o f  a c o n t r a c t  between a p a r t i c u l a r  
mortgagor and a p a r t i c u l a r  mortgagee. 
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o the r  than The o r i g i n a l  morLgagee seeks t o  f o r e c l o s e  

pursuant t o  the  s t a r u r o r y  power o f  sa le ,  t h a t  p a r t y  

must have ohrained an assignment o f  t he  mortgage. see 

G . L  c .  8 3 ,  5 23. ( “ [ T j h e  mortgagee o r  h i s  execumr5, 

administrators, succes~ors o r  assign5 may s e l l  t h e  

mortgaged premises ...” ) . w h i l e  a mortgagee may ass ign 

t o  another p a r r y  i r s  r i g h t s  i n  a mortgage c o n t r a c t ,  

i n c l u d i n g  The con t rac tua l  r i g h t  to f o rec lose ,  such an 

assignment i s  i t s e l f  a c o n t r a c t  f o r  t he  conveyance o f  

an i n t e r e s t  i n  l a n d .  Accord ing ly ,  under w e l l - s e t t l e d  

Massachusetrs law, t h e  assignment o f  a mortgagee’s 

con t rac r  r i g h t s  must be i n  w r i t i n g .  o n l y  the  w r i t t e n ,  

execu‘red assignment o f  a mortgage c o n t r a c t  can 

e f f e c t i v e l y  t r a n s f e r  ownership o f  t h a t  mortgage. See 

warden v .  d a m s ,  1.5 Mass 2 3 3 ,  236 (1818) (“No “ i n te res t  

passes by a mere d e l i v e r y  o f  a mortgage deed, w i t h o u t  

an assignment i n  w r i t i n g  and by deed.”); 5ec a750 G . L .  

c .  259, 5 l(4). 

Moreover, and as U . S .  Bank concedes, a w r i t t e n  

assignment o f  a mortgage c o n t r a c t  musr “adequately s e t  

f o r r h  t h e  agreement.” see Cousbe7is v. A7exander, 315 

Mass. 729, 730 (1944) (quot ing HUr7ey v .  Brown, 98 

MaSS. 545, 546 (1868)); see ais0 App. B r .  a t  18. Th 

Court  has l o n g  h e l d  t h a t  such a w r i t t e n  agreement 

“must c o n t a i n  the terms o f  t h e  c o n t r a c t  agreed upon 

r h e  p a r t i e s ,  rhe  l ocus  ( i f  an i n t e r e s t  i n  r e a l  e s t a t e  

i s  d e a l t  w i t h ) ,  i n  some circumstances t h e  p r i c e ,  and 
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i t  must be signed by ,the p a r t y  t o  be charged o r  by 

someone author ized  t o  s ign  on h i s  b e h a l f .  I ’  cousbe7is, 

315  Mass. a t  730 (quot ing Des Brisay v .  Foss, 264 

Mass. 102, 109 (1928)). Our General Laws c o d i f y  these 

requi  rernents, i n t e r  a7 ia ,  by prec lud ing  t h e  record ing  

o f  any assignment t h a t  does no r  s p e c i f i c a l l y  name t h c  

assignee. G . L .  1 8 3 ,  5 6c. 

A p a r t y  has no r i g h t  t o  exe rc i se  a mortgagee’s 

power o f  s a l e  unless and u n t i l  i t  has obta ined the  

mortgagee’s conr rac tua l  r i g h t  t o  f o r e c l o s e  by a 

w r i t t e n  , executed assignment: 

[Tlhe assignment .. p rov ided t o  the  Court was nor 
s i g n e d  u n t i l  a f t e r  r h e  f o r e c l o s u r e  sa le .  
Acqu i r i ng  the  mortgage a f t e r  t h e  e n r r y  and 
fo rec losu re  s a l e  does n o t  s a t i s f y  the  
Massachusetts s t a t u r e .  whi 1 e “mortgagee” has been 
de f i ned  t o  i n c l u d e  assignees of a mort  age ... 

t o  rece ive  the  mort age by assignment may 
t h e r e  i s  no th ing  to suggest t h a t  one w 2 o expects 

undertake any fo rec  4 osure a c t i v i t y .  

I n  r e  schwartz, 366 B . R .  265, 269 (Eankr. D. Mass. 

2007) . lb 
NUmerOUS cour ts ”  have r e j e c t e d  supposedly 

“ r e t r o a c t i v e ”  assignments, i n  which a mortgagee 

__. , 

l6 The Schwartz dec is ion  i n v a l i d a t i n g  pos t - fo rec losu re  
s a l e  a s s i  nments issued on A p r i l  19, 2007, two and a 
h a l f  mont 2 s before  t h e  Ibanez fo rec losu re  sa le .  
17See, e.g., countrywide Home Loans, Inc .  v .  ray7or, 17 
Misc.3d 595 (N.Y. Sup. C t . ,  2007) (“Language i n  the  
pur o r t e d  assignment t o  Countrywide s t a t e s  t h a t  t h e  
‘ [ayssignment s h a l l  be deemed e f f e c r i v e  as o f  August 
1, 2006. ’  Such artem t a t  r e t r o a c t i v i t y ,  however, is 

i n r e r e s t  a t  t h e  t ime the  a c t i o n  was commenced. Indeed, 
f o r e c l o s u r e  o f  a mortgage may n o t  be broughr by one 
who has no i t l e  t o  i r  . . . ’ I ) ;  Deutsche Bank T rus t  Co. 

i n s u f f i c i e n  t o  es ta  E .  l i s h  count rywide ’s  ownership 
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attemprs t o  j u s t i f y  an i n v a l i d  fo rec losu re  i t  

conducted p r i o r  o b t a i n i n g  t h e  r i g h t  t o  fo rec lose  by 
w r i t t e n ,  v a l i d  assignment. 1 R  

C.  Non-mortgagees ossess-i ng mere “ f i n a n c i a l  
i n t e r e s t s ,  
o f  ownership” cannot conduct a f o r e c l o s u r e  
sale under G . L .  c. 244, 5 14. 

“sp 7 i n t e r e d  r i g h t s ’  o r  “ i n d i c i a  

I n  an atrempt t o  avoid t h e  consequences o f  t h e  

absence o f  an assignment a t  The t i m e  o f  t he  Ibanez 

fo rec losu re  sa le ,  U . S .  Bank i n s i s t s  t h a t  a non- 

morrgagee may never the less conduct a f o rec losu re  i f  

t h a t  e n t i t y  possesses mere “ f i n a n c i a l  i n t e r e s t [ s ]  , 

“ s p l i n t e r e d  r i g h r s , ”  o r  “ i n d i c i a  o f  ownership.”  ~ p p .  

B r .  a t  34-37.  Adoption of: these asse r t i ons  would, 

q u i t e  l i t e r a l l y ,  abrogate t h e  terms o f  t he  s t a t u t o r y  

I ,  

866 N.Y.S.2d 9 1  (N.Y. sup. C t .  
Peabod{, . 

Americas v .  
2008) ( ‘The c r u c i a  i ssue  then i s  whether t h e  w r i t t e n  
assignment, dated a f t e r  t h e  commencement o f  t h e  a c t i o n  
b u t  s ta red  t o  be e f f e c t i v e  on a dare be fore  rhe 
commencement, was e f f e c t i v e  t o  g i v e  p l a i n t i f f  t h e  
r e q u i s i t e  i n t e r e s t  i n  t h e  mortgage and thus s tanding 
ro  commence an a c t i o n  t o  fo rec lose  i t .  Recent ly,  
f i n d i n g  such post-commencement dated assignments 
i n e f f e c r i v e ,  severa l  t r i a l  l e v e l  cou r t s  have said 
“no” . ” ) ;  U.S. Bank N a t ’ 7 .  Ass’n v .  Kosak, 16 Misc.3d 
1133(A)  (N.Y.  Sup. C t .  2008); Countrywide Nome Loans, 
Inc. v .  Hovanec, 1 5  M i  sc.3d 1115(A) (N.Y.  Sup.  C t .  , 
2007) .  
l8 For bo th  the  Larace and Ibanez mortgages, Appe l lan ts  
ohra ined pos t - fo rec losu re  “assignments” t h a t  were 
execured l o n g  a f t e r  t h e  fo rec losu re  auct ions a t  i s s u e  
- more than a year l a t e r ,  i n  t h e  case o f  t h e  Ibanez 
mortgage. selow, U.S. Bank i n s i s t e d  t h a t  bo th  o f  these 
“assignments” had r e t r o a c t i v e  fo rce .  Appe l lan ts  
apparent ly  no longer  c la im  Khat they  were e n r i t l e d  t o  
conduct f o rec losu res  by v i r t u e  o f  these pos t -  
f o rec losu re  ass i  nments; Appel lanrs now argue t h a t  

the prior assignment t h a t  has occurred r rough 
s e c u r i t i z a t i o n . ”  App. B r .  a t  46 - 47 (emphasis added). 

K these posr - fo rec  9 osure assignments mere1 ‘ c o n f i  r m  ... 
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power o f  s a l e  i n  ,rhe Ibanez mortgage c o n t r a c t  and 

annul G . L .  c .  244, !j 1 4 ,  which pe rm i t  o n l y  a 

“mortgagee” t o  exerc ise  a power o f  sa’le. I t  would a l s o  

c rea te  undes i rab le  u n c e r t a i n t y  as t o  the  v a l i d i t y  o r  

i n v a l i d i t y  o f  a fo rec losu re ;  d ispu tes  about the  

adequacy o f  t h e  f o r e c l o s e r ’ s  f i n a n c i a l  i n t e r e s t s  o r  

s p l i n t e r e d  r i g h t s  would be i n e v i t a b l e .  

U . S .  Rank c i t e s  i n  support  o f  i t s  d i r e c t  a s s a u l t  

on t h e  Massachusetts s t a t u t e  and Massachusetts 

d e c i s i o n a l  law o n l y  two f e d e r a l  dec is ions ,  S a f f m n  v .  

NOVaSKar Mortgage, I nc . ,  No. 4:07-cv-40257-PBS (0. 

Mass. Oct .  1 8 ,  2007)19 and Nicho7s v. cad7.e Corp., 139 

~ . 3 d  59, 62 (1sr C i r .  1998)”, n e i t h e r  o f  which 

’’ I n  saf f ran ,  t he  mortgagor ’s o r i g i n a l  l ender  and 
o r i g i n a l  mortgagee, Novastar, sought t o  esyab l i sh  i t s  
a u t h o r i t y  t o  conduct a fo rec losu re  a u c t i o n  o f  The 
mortgagor’s home. I n  t h e  mortgage c o n r r a c t ,  Novastar 
had designated a t h i r d  p a r r y  as i t s  “nominee” f o r  
c e r t a i n  purposes. However, i n  r h e  mort  age c o n t r a c t ,  

conduct a fo rec losu re  pursuant t o  t h e  power o f  s a l e .  
The cou r r  found t h a t  Novastar was e n t i t l e d  t o  conduct 
a fo rec losu re  as t h e  o r i g i n a l  mortgagee and pursuanr 
t o  t h e  e x p l i c i t  terms o f  t h e  mortgage, which 
au thor ized  NOVaStar by name t o  exerc ise  t h e  power o f  
s a l  e .  

I n  Nicho75, i t  was uncontrover ted t h a t  r h e  
f o r e c l o s i n g  mortgagee, cad le  Co., had been assigned 
t h e  sub jec t  no te  and mortgage c o n t r a c t  by t h e  FDIC. 
cad le  entered i n t o  a w r i t t e n  “ l oan  agreement” w i t h  a 
t h i r d  p a r t y ,  b u t  t h a t  agreement “reserve[d]  t o  cad le  
the  r e s p o n s i b i l i r y  t o  c o l l e c r  on the  nore and ( i f 
necessary) t o  f o r e c l o s e  on t h e  mortgage.” Nicho75, 139 
F.3d a t  61 .  The Nicho7s c o u r t  i n r e r p r e t e d  “ the  l oan  
agreement as l e a v i n g  cad le  as t h e  mortgagee,” and 
thereby h e l d  t h a t  cad le  had a u t h o r i t y  as t h e  mortgagee 
t o  exe rc i se  t h e  mortgage c o n t r a c t ’ s  power o f  s a l e  
pursuant t o  G . L .  c .  244, 5 1 4 .  Id. a t  62 .  

Novastar e x p l i c i t l y  reserved f o r  i t s e l  7 t h e  r i g h t  To 
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a c t u a l l y  stands f o r  t h e  p r o p o s i t i o n  t h a t  a non- 

mortgagee possess ing  mere “ f inanc. ia1 i n t e r e s r s [ s ] ”  o r  

“ s p l i n t e r e d  r i g h t s ”  may conduct a fo rec losu re .  I n  

f a c t ,  . in  both  cases, t he  cou r t s  found thac the 

f o r e c l o s i n g  e n t i t y  possessed t h e  power o f  s a l e  

pursuant t o  t h e  e x p l i c i t  w r i r t e n  Terms 0 - T  The 

opera t i ve  c o n t r a c t .  Accord ing ly ,  U . S .  nanlc asks t h i s  

cour’c j u d i c i a l l y  To amend t h e  p l a i n  language o f  t h e  

Massachusetrs fo rec losu re  sa l  e scaru’re ‘to crea te  from 

whole c l o t h  a new category o f  persons who may s e l l  a 

borrower ’s  home i n  a fo rec losu re  auc t ion ,  s u r e l y  an 

i 11 -advi  sed request.  

F i n a l l y ,  U . S .  Bank advances t h e  p o s i t i o n  t h a t  .it 

was e n t i t l e d  t o  conduct a fo rec losu re  sa l  c because i t  

had “ e q u i t a b l e  ownership o f  t he  i n c i d e n t s  o f  the  

mortgage” as t h e  purpor ted “ho lder  [SI” of‘ t he  Ibanez 

and Larace promissory notes.  App. B r .  a t  3 5 .  whatever 

t h e  s t a t u s  o f  t h e  m u l t i p l e  a l longes  and t h e  o r i g i n a l  

Note (bur see V I  . H  i n f ra ) ,  t h e  concept o f  an 

“ e q u i t a b l e  ho lde r ”  o r  “ f o r e c l o s e r ”  o f  a morrgage 

c o n t r a c t  s i m p l y  does n o t  e x i s t  in Massachusetts law. 

To t h e  c o n t r a r y ,  by s t a t u t o r y  command and dec i s iona l  

enforcement, i t  i s  w e l l  s e t t l e d  i n  Massachusetts t h a t  

Accord ing ly ,  i n  bo th  Nicho7s and saffran, the  
f o r e c l o s i n g  p a r r y  was t h e  present  mortgagee pursuant 
t o  a w r i t t e n ,  v a l i d  c o n t r a c t .  Ne i the r  case prov ides 
any support  f o r  a l l o w j n g  a non-mortgagee - the  mere 
possessor o f  “ f i n a n c i a l  i n t e r e s r s ”  o r  “ s p l i n t e r e d  
r i g h t s ”  - t o  exerc ise  a mortgagee’s power o f  sa le .  
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t h e  l a s t  assignee o f  a morcgage c o n t r a c t  . is  t h e  ho' lder 

o f  r h a r  mortgage - even i f  o n l y  a ho lder  o f  i n  t r u s t :  

I n  some j u r i s d i c t i o n s  i , c  I s  he'ld t h a t  the  mere 
t rans fe r  of t he  debt w i t h o u t  any assignmenr o r  
even mention of t h e  mortgage, c a r r i e s  The 
morrgage w i t h  "it, SO a5 t o  enable t h e  assignee t o  
asse r t  h i s  t i t l e  i n  an a c t i o n  at. law. Th is  
d o c t r i n e  has nor prevai  1 ed i n  Massachusetts, and 
t h e  tendency o f  t h e  dec is ions  here has been ,rhar 
i n  such case t h e  mortgagee would h o l d  t h e  l e g a l  
t i r l e  i n  t r u s t  f o r  t h e  urchaser o f  t h e  debt ,  and 
t h a t  t h e  l a t t e r  might  &rain a conveyance by a 
b . i l1  i n  e q u i t y .  

Barnes v .  Boardman, 149 Mass. 1 0 6 ,  114 ( 1 8 8 9 ) ;  see 

also Ibanez 11, a t  687, ( " [ A l c t u a l l y  ho ld ing  something 

and hav ing o n l y  t h e  r i g h t  t o  be i r s  ho lder  a re  TWO 

ve ry  d i f f e r e n t  t h ings  ... The ho lder  o f  t he  note may 

have an e q u i t a b l e  r i g h t  t o  o b t a i n  assignmenr of t he  

mortgage by f i l i n g  an ac,cion .in e q u i t y ,  b u t  t h a t  i s  

a l l  i r  has.") .  The mere  possessor o f  a promissory no te  

is n o t  t h e  mortgagee, absent t h e  wri,c.ren, v a l i d  

assignment of The mortgage c o n t r a c t .  G . L .  c .  244,  5 1 4  

s imp ly  does no t  au tho r i ze  a non-mortgagee t o  conduct a 

fo rec losu re  auc t ion ,  even i f  t h a t  non-mortgagee has 

bare possession o f  a promissory note.'' 

Desp i te  u.5. Bank's campaign t o  expand and 

obscure t h e  e n t i t i e s  au thor ized  t o  take p roper t y  by 

f o r e c l o s u r e  s a l e  w i t h o u t  j u d i c i a l  ac r i on ,  G . L .  c .  244, 

See a7so Young v .  M i 7 7 ~ ,  72 Mass. 1 5 2  (1856), 
h o l d i n g  t h a t  where ownership o f  a mortgage and an 
u n d e r l y i n g  a re  separated, t h e  nore-holder cannot b r i n g  
a fo rec losu re  a c t i o n .  
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5 14  (and t h e  r e l a t e d  s ta tu tes)  a re  s,imple and d i r e c t :  

o n l y  a mortgagee may exerc ise  a mortgagee’s 

con t rac tua l  power YO conduct a f o r e c l o s u r c  sa‘le. 

“[wlhen a s t a t u t e  speaks w i t h  c l a r - i t y  t o  an i s s u e r , ]  

jud ic ia .1  i n q u i r y  i n t o  t h e  s t a t u t e ’ s  meaning, -in a l l  

bur  the most ex r rao rd ina ry  circumstance, i s  f i n i s h e d .  

seaupre v .  ~ 7 l f f  Smith & ASSDC.,  50 Mass. ~ p p .  c t .  

480, 491 (2000) (quot ing Estate o f  cowart v. Njck70s 

4 r i 7 7 i n g  Cu., 505 U.S.  469, 475 (1992)). As t h e  Land 

c o u r t  i r s e l f  recognized, “ [wlhat  [ u . S .  sank] rru7y 

seel<[s] i s  a change i n  rhe  fo rec losu re  s a l e  s ta tue ,  

wh ch can o n l y  comc from t h e  l e g i s l a t u r e . ”  Ibaner 11, 

1 7  Mass. Land c o u r t  Rptr  a~ 681, RA 1141. 

I ,  

There i s  no th ing  i n  these s t a t u t o r y  enactments, 

o r  i n  the  common law doc t r i nes  they  embody, which was 

a s u r p r i s e  t o  U.S. Bank; indeed, the  Bank’s lcnowledge 

o f  these requirements i s  t h e  o n l y  exp lanat ion  f o r  t he  

contents o f  rhe Bank’s fo rec losu re  n o r i c e s .  22 

*>For  example, i n  i t s  complaint  t o  f o rec lose ,  U . S .  Bank 
r e  resented i t s e l f  t o  be “ t h e  owner (or  assignee) and 

sa le . ”  RA 1060. I n  U.S. Bank’s “Power o f  A t to rney”  
a u t h o r i z i n g  t h e  sa le ,  t h e  Bank represented t h a t  “ U . S .  
Bank ... ho lds  a mortgage [on The rbanez p r o p e r t y . ] ”  RA 
1061; i n  i t s  c e r t i f i c a t e  o f  Ent ry ,  U . 5 .  Bank “made 
oath” t h a t  i t  was “ the  present ho lder  o f  a c e r t a i n  
mortgage g i ven  by Antonio Ibanez , ”  RA 1062; i n  i t s  
n o t i c e  t o  Ibanez and i t s  p u b l i c  n o t i c e s  o f  f o rec losu re  
sa le ,  U . S .  Bank j u s t i f i e d  i t s  f o rec losu re  upon “ t h e  
Power o f  s a l e  contained i n  [ the  ~ b a n e z ]  mortgage ... o f  
which mortgage u.5. Bank. .. i s  rhe present ho7der,” RA 
1065; and i n  i t s  own forec7osur-e deed ro i t s e 7 f ,  U.S. 
Bank represented t h a t  on Ju ly  5, 2007, when i t  so7d 
i t s e l f  rhe rbanez propcrty, U . 5 .  Bank was the “current 

ho ? der o f  a mortgage w i t h  r h e  s t a t u t o r y  power o f  
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I n  s h o r t ,  t h e  record conf i rms t h a t  both t h c  Land 

c o u r t  and U.S .  sank understood t h a t  a fo rec losu re  s a l e  

cou ld  o n l y  be conducted by t h e  then-current  ho lder  o f  

a mortgage. 

D. N e i t h e r  REBA T i t l e  Standard 58 no r  i t s  
doomsday scenar io  a l t e r s  t h e  sta tu tory  
command t h a t  o n l y  martgagees may f o r e c l o s e  
by sale under G . L .  c .  244 5 14 

I n  an e f f o r t  t o  uphold i t s  pos t - fo rec losure  

assignmenr, U.S.  sank asser ts  the  a u r h o r i r y  o f  Real 

Es ta te  Bar Assoc ia t ion  Standard No. 58,  and, w i t h o u t  

b a s i s ,  s t a t e s  t h a t  upholding t h e  Land 

s i o n  “createt ‘s] ser ious  u n c e r t a i n t y  

any f a c r u a l  

c o u r t ’ s  dec 

throughout 

Appel1 an t  ’ s 

Prac. : Real 

I, he mortgage and t i t l e  i n d u s t r i e s .  

s r i e l :  ac 46-50; En0 & HOVey, 286 Mass. 

Es ta te  L . ,  REBA T i t .  s t d .  No. 58 (4th ed. 

2008). Even were t h i s  t r u e  I which t h e  year and a h a l f  

s ince  the  Ibaner  dec i s ion  suggest i t  ‘is no t  - t h i s  

argument cannot s h i e l d  i t  from t h e  t r u t h  t h a t ,  i n  t h e  

ho7der o f  a mortgage from Antonio rbaner t o  Rose 
MorFgage ....” RA 1063. Yet,  a t  t h e  t ime the  Land Cour t  
entered i t s  o r i  i n a l  judgment i n  t h i s  a c t i o n ,  bo th  

a l l e g a t i o n s  i n  U . S .  Bank’s Complaint - which were 
b i n d i n g  upon U . S .  Bank - t h a t  U.S.  sank a c t u a l l y  
conducted t h e  Forec losure Sale “[based on] ... an 
assignment f rom [American Home] ... t o  U . S .  Bank made on 
September 11, ZOO8 ... by v i r t u e  o f  (which) U . S .  sank 
became r h e  ho lde r  o f  a mortgage from Ibanez TO ROSe 
Mortgage ...” Complaint, RA 1 8 ,  1 3 .  

ne-ither su rp r i sed  by,  nor i n  disagreement w i t h ,  r h e  
Land Cour t ’ s  h o l d i n g  as t o  t h e  l e g a l  s t r u c t u r e  
governing fo rec losu res .  W i l l i a m  H .  Hovey, How Not t o  
FOreC7OSe a Mortgage, Mass. Lawyer’s weekly, A U ~ .  3 1 ,  
2009. 

U .S .  sank and r il e Land Court “knew” from t h e  

Indeed, many Massachusetts conveyancers w e r e  
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b l u n t  words o f  t i t l e  d o c t r i n e  “ [u . s .  Bank] could n u t  

convey wha.r [ i t ]  d i d  no t  own.” powers v. O r r ,  1.0 [.and 

c o u r t  R p t r .  1.37 (2002). As U.S .  Bank was n o t  

“morrgagee,” .it could not  convey t h e  mortgaged 

premises even t o  i t s e l f ,  much l e s s  ‘LO a p u b l i c  b idde r  

needing c l e a r ,  conveyable t i t l e .  That i s ,  n e i t h e r  a 

no te  ho lder  nor  a future mortgage assignee holds a 

mortgage; consequently, even had U.S .  sank been a note 

ho lde r  o r  a f u t u r e  mortgagee, i t  could not  conduct a 

f o r e c l o s u r e  s a l e  and s e l l  t h e  Ibanez proper ry :  

“ r j e l i v e r y  and s e i s i n  o f  a deed o f  l a n d  t o  which the  

g r a n t o r  has no t i t l e  does n o t  e f f e c t  a d i s s e i s i n .  

cornwa77 v .  Forger, 27  Mass. App. C t .  336,  3 4 1  (1989). 

And, desp i te  the  v igorous advocacy o f  REBA’S T i t l e  

Srandard 58,’‘ a vo lun ta ry  p r i v a t e  a s s o c i a t i o n ’ s  

statement o f  sound p r a c t i c e  does no t  amend the  

l e g i s l a t u r e ’ s  command t h a t  morrgagees - and only 

mortgagees -- may fo rec lose  by sa le .  Id., 2 7  Mass. App. 

C t .  a t  342 11~6,341 (Construing a ”Mass. Conveyancers 

A S S O C .  T i t l e  Standard” as a “ r u l e  o f  thumb”; w h i l e  

“ r e v i s i o n  o f  es tab l i shed law ... i s ,  however, a rask  

p r o p e r l y  w i t h i n  t h e  prov ince o f  t he  l e g - i s l a t u r e . ” ) .  

I ,  

2 4  O r ,  as the  Land Court h e l d  i n  r e j e c r i n g  an e f f o r t  t o  
determine t i t l e  on t h e  bas is  o f  a REBA T i t l e  Standard, 
“ I n  any evenr, the  c o u r t  re$ect? t h e  ... argument which 
c o n f l  ates a standard o f  aro ess i  onal resoonsi b i  1 i r v  
w i rh  t h e  law ....“ 5077ivan’ v.  i.eonard, 1 3  Land Court ’  
Rp t r .  482, 484 (2005). 



F i n a l l y ,  as the Land Cour t  sct  OUT -in c a r e f u l  d e t a i l ,  

REBA T i t . t e  s tandard No. 5 X  i s  j u s t  p l a i n  wrong: 

The p l a , i n t i f f s '  f i n a l  c i t a t i o n  i s  REBA T i t l e  
Standard NO. 58 ... IT prov ides,  i n  re levan t  p a r t ,  
" [a]  t i t l e  'is n o t  d e f e c t i v e  by reason o f  . . . 
[,K] he r e c o r d i  nq o f  an Assignment 0.r Mortgage 
executed e i t h e r  p r l o r ,  o r  subsequent, ro 
f o rec losu re  whet-e s a i d  Mortgage has been 
fo rec losed,  of record ,  b t h e  Assignee!. " REEA 

sta ' tes t h a t  t h i s  p o r t i o n  o f  t h e  standard " i s  
based on Montague v .  Dawe5, 1 2  A^I'Ien 397 (1866)." 
I d .  (Comment) ... I have g r e a t  respect  f o r  REBA ... 
[ b l u t  t h e  l a t t e r  p o r t i o n  [ o f  t he  t i t l e  standard] 
( r e l a t i n g  t o  assignments made a f t e r  n o t i c e  i s  
pub l ished and s a l e  ha5 occurred) misconstrues the  
s t a t u t e ,  t h e  h o l d i n g  i n  ~ o n t a  ue, and t h e  

above, G . L .  c .  244, 5 14 requ i res  p u b l i c a r i o n  i n  
.the name o f  r h e  ho lder  o f  t h e  mor'rga e f o r  t he  

App. tt. a t  483-84. It does so t o  assure 
p o t e n t i a l  bl'dders t h a t  the  f o rec los - ing  p a r t y  can 
prompt ly  d e l i v e r  good t i t l e  and t o  prevent  
"OpporKunit ies f o r  c o l l u s i o n  and f o r  t a k i n g  
u n f a i r  advantage o f  t h e  mortgagor." See Roche, 
106 M ~ S S .  a t  5 1 3 .  ... TO a l l o w  a f o r e c l o s i n  p a r t y ,  
w i thou r  any i n t e r e s t  i n  t h e  mortgage a t  r i? e t i m e  
o f  t h e  s a l e  (recorded o r  unrecorded), t o  conduct 
the  s a l e  i n  -these circumstances, b i d ,  and then 
acqu i re  ood t i t l e  by l a t e r  assignment i s  
complete7y con t ra ry  t o  G . L .  c .  244, 5 1 4 ' s  i n t e n t  
and commands. 

T i r l e  Standard No. 58. T rl e accompanying note 

teachings o f  BuTront7y and ROC z e. As discussed 

fo rec losu re  s a l e  t o  be Val- id. Bot tom s y, 13 Mass. 

Ihanez I, a t  207. 

V I .  AT THE TIME OF THE FORECLOSURE SALE, APPELLANT 
HAD NOT OBTAINED A WRITrEN,  VALID ASSIGNMENT OF 
THE MORTGAGEE'S RIGHT5 UNDER THE MORTGAGE 
CONTRACT. 

As TO u.5.  Bank's appeal of t h e  den ia l  o f  i t s  

Mot ion t o  VacaTe Judgment pursuant t o  Mass. R .  Civ .  

Pro.  59 and 60, U.S.  Bank's unexplained and 

u n j u s t i f i e d  f a i l u r e  t o  keep t h e  e v i d e n t i a r y  promises 

i t  made t o  t h e  Land c o u r t  judge was reason enough f o r  

rhe  c o u r t ' s  d e n i a l ,  and reason enough t o  a f f i r m  r h a t  
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den ia l  upon appeal . 1-iowever, and more i rnpor tanc ly ,  t h e  

motion proceedings es tab l i shed t h a t  U . S .  Bank lacked 

l e g a l  a u t h o r i t y  t o  fo rec lose  upon the  Ibanez mortgage 

a t  t h e  r ime  t h a t  i t  s o l d  and bought The Ibanez 

proper ty .  S p e c i f i c a l l y ,  t h e  PPM f i l e d  w i t h  t h e  c o u r t  

below d i d  n o t  and could no t  convey t h e  Ibanez mortgage 

t o  U . S .  Bank, t h e  assignments “ i n  b lank”  d i d  n o t  and 

could no t  convey t h e  morrgage t o  u . S .  Bank, t he  

assignment a l t e r e d  posr-execut ion and n o t a r i z a t i o n  dl’d 

n o t  and cou ld  n o t  convey The mortgage t o  u.5. Bank, 

and t h e  record  evidence i n d i c a r e s  t h a t  t h e  rnorryagc i s  

n o t ,  i n  a c t u a l i t y ,  an asset o f  U.S Bank, as Trustee. 

The r e a l  dispuye presented i n  t h i s  appeal i s  more 

profound than each o f  U . S .  Bank’s f lawed o r  a l t e r e d  

documenrs, i t s  be la ted  o r  r e t r o a c t i v e  assignments, and 

i t s  care less and unkept promises. what U.S. Bank i s  

a c t u a l l y  seeking, i n  t h e  name o f  s e c u r i t i z a t i o n  

convenience, i s  f o r  t h i s  c o u r t  110 d i s c a r d  t h e  

transparency and c l a r i t y  o f  our long-sranding l a n d  

record ing  d o c r r i  nes and systems, ’’ and rep1 ace them 

w i t h  a conveyance scheme which, uses so -ca l l ed  

“assignments i n  b lank”  and p o s t - n o t a r i z a t i o n  “ f i l l e d -  

’‘ A t  i t s  core ,  This  e f f o r t  i s  f lawed i n  t h e  mosr 
fundamental way: becausc, no mat te r  how viewed, t i t l e  
t o  r e a l  e s t a t e  i s  n o t ,  and should n o t  be t r e a t e d  as, 
bearer paper.  A Note i s  j u s t  a debt,  c a r r y i n g  no power 
beyond t h e  r i g h t  t o  c la im  payment, and w i rh  no r e a l  
f o r c e  u n t i l  presented t o  a cou r t .  A mortga e i s ,  i n  
Massachusetts, q u i r e  l i t e r a l l y  ownership o? a f a m i l y ’ s  

- 3 1 -  



i n ”  assignments t o  conver t  r e a l  es ta te  t i t l e  documents 

i n t o  “bearer paper” - as though t i t l e s  a re  t h e  

equivalencs o f  as $20.00 b i l l s .  Th i s  sysrem would, i t  

i s  t r u e ,  

doc t r i n a1 

U . S .  Bank 

ver i .F i  car 

a l i d a t e  U . S .  Bank’s lbanez fo rec losu re ,  by 

y approving rhe numerous conveyances +char 

‘ s  f i l i n g s  c l a i m  took  p lace  here - w i t h o u t  

on, w i  thour  documenrati on, and w i  rhouc 

recorded conveyance o f  any k i n d ;  c e r t a i n l y ,  such an 

opaque, record less  system would make eas ie r  The 

i n s t a n t ,  p r i v a t e  t r a d i n g  o f  borrowers’  mortgages whr’ch 

U.S.  Bank des i res .  

The c o s t ,  however, would be s u b s t a n t i a l ,  as t h i s  

Court  long-ago he ld :  

The conveni ence which men might  occasional  1 y f i  nd 
i n  l e a v i n g  blanks i n  scaled inst ruments t o  be 
f i l l e d  a f t e r  d e l i v e r y ,  would be bur  a s l i  h t  

abrogat ion o f  t h e  anc ien t  r u l e  o f  t h e  common law.  
compensation f o r  t h e  e v i l s  which would f o  7 ”  l ow  t h e  

B U ~ I I S  v .  Lynde, 6 A l l e n  305, 312 (1863).  

A .  U.S.  Bank was n o t  t h e  ho lde r  of t h e  Ibanez 
mortga e when t h e  foreclosure n o t i c e s  were 

Although t h e  Land Cour t  gave U.S .  Bank leave t o  

p u b l i s  E ed and t h e  a u c t i o n  was conducted. 

submir a l l  t h e  documenrs i n  i t s  possession, custody o r  

c o n t r o l  t h a t  “may e x i s t  which may show a pre-notice, 

pre-sn7e assignment s u f f i c i e n t  under G. L .  c. 244, 

4 14,” RA 742, r h e  p l a i n  Facr remains r h a t  U .S .  Bank 

f i r s t  obta ined a w r i t t e n  assignment of t he  Ibanez 

- -.---..I - 
home: a home which, Through rhe  power o f  sa le ,  may be 
taken w i t h o u t  any j u d i  c i  a1 a c t i o n  whatsoever. 
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mortgage on September 2 ,  2008, more than a year a f t e r  

U . S .  Bank conducted i t s  .Foreclosure sa.le. I n  f a c t ,  rhe  

record  demonstrares t h a t  (1) ROSe Mortgage executed an 

assignment “ i n  b lank”  o f  rhe  Ibanez morrgage on 

December 8, 2005, (2) a t  some t ime subsequent t o  

December 8,  2005, t h e  Rose Mortgage assignment was 

a lTered by t he  add i ’ t ion  o f  t h e  oplrion One corpora te  

stamp, i d e n t i f y i n g  Opt ion One as t h e  assignee - an 

a l t e r a t i o n  made on t h e  face  o f  t h e  p rev ious l y  

n o t a r i z e d  “ o r i g i n a l  assignment”; and (3) on o r  about 

January 2 3 ,  2006, o p t i o n  one executed another 

assignmenr “ i n  b lank” .  No subsequent assignment o f  t h e  

Tbanez mortgage occurred u n t i l  American Home execuyed 

t h e  pos t - fo rec losu re  assignment on September 2 ,  2008. 

Therefore,  a t  t he  t ime  o f  t h e  June, 2007 fo rec losu re  

n o t i c e s  and Ju l y  Foreclosure sa le ,  t h e  besr case f o r  

U . S .  Bank i s  lrhar o p t i o n  one was, and remained, t h e  

mortgagee and ho lde r  o f  the Ibanez Mortgage. 

B. Pespi t e  i t s  unsupported representat ions I ,  

regarding an a l l e g e d  “Trust  Agreement, U .S .  
sank submitted no va l id  wr i t ing  e f f e c t u a t i n g  
an assignment o f  the mortga ee s r i g h t s  
p r i o r  t o  conducting a f o r e c  9 osure auct ion ,  

Recognizing t h e  importance o f  a v a l i d ,  w r i t t e n  

p re - fo rec losu re  assignment, r h e  Bank argues t h a t  the  

“Ibanez T r U S t  Agreement ... assigned a l l  i n t e r e s t  i n  t h e  

sub jec t  loans ( i n c l u d i n g  t h e  [Ibanez] mortgage) t o  
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U . S .  Bank.” App. E r .  a t  17.28 However, U.S. Bank never 

submit ted t h i s  document co The Land Cour t .  Moreover, 

U .S .  Bank never submit ted a “schedule” of mortgage 

loans governed by r h e  a l l eged  T r U S t  Agreement, desp i te  

r e c e i v i n g  leave from the  Land Cour t  t o  do so. 

F i n a ’ l l y ,  U . S .  sank represents t h a t  Lehman Brothers and 

SASC were t h e  e n t i t i e s  who, by means o f  t h e  unproduced 

T r U S t  Agreement, v a l i d l y  assigned t h e  Ibanez mortgage 

t o  U.S. Bank - b u t  t h e r e  i s  no evidence i n  t h e  record  

t h a t  e , i ther  o f  chese e n t i t i e s  ever owned o r  h e l d  t h e  

Ibancz mortgage. Given t h e  Land c o u r t ’ s  express 

request f o r  t h e  T r u s t  documents, and U . S .  Bank’s 

wholesale fa . i lu re  t o  p rov ide  rhem below, i t  i s  

d i f f i c u l t  t o  imagine a more approp r ia te  occasion f o r  

a p p l i c a r i o n  o f  t he  r u l e  t h a t  t h e  rev iewing  c o u r t  w i l l  

d i s rega rd  and s t r i k e  statements o f  counsel i n  t h e i r  

a p p e l l a t e  b r i e f  no t  based upon, and supported by 

c i t a t i o n  t o ,  t h e  record  below. Service Pub7ications, 

2’1 

U . S .  Bank never a r  ued i n  t h e  c o u r t  below t h a t  t h e  
T r U S t  Agreement i r s e  4 f conveyed t h e  Ibanez mort age t o  
U .S .  sank; i n  such circumstances, i t  i s  bar red  from 
t h a t  argument on appeal. 5. Kemb7e Fischer Rea7ry 
T r U S t  v. Board o f  Appea7S, 9 Mass. App. C t .  477, 480 
(1980) (“An at tempt ... t o  a r  ue on ap ea1 a p o i n r  o f  law 
n o t  r a i s e d  be fo re  t h e  t r i a  7 judge ... g r i ngs  no th ing  
before t h e  a p p e l l a t e  c o u r t . ”  
” O n  A p r i l  1 7 ,  2009, t h e  Land c o u r t  gave U . S .  sank 
leave t o  “submit .,. (1) t h e  documenrs which c rea ted  t h e  
s e c u r i t i z e d  t r u s r  and govern i t s  opera t ions ,  ( 2 )  t h e  
documents i d e n t i f y i n g  t h e  ‘b locks  o f  mort ages s o l d  

mort  age a t  i ssue  i n  r h i s  case ...” [RA742]. Q u i t e  

corresponding t o  e i t h e r  o f  these ca tegor ies .  

i n t o  t h a t  t r u s t , ’  which p u r p o r t e d l y  i n c l u  i e t h e  

simp 4 y ,  U .S .  Bank d i d  no t  submit any documents 
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InC. V .  GOVf?f%7i?n, 396 Mass. 567, 580 (1986); B0St“Ofl 

Edison Co. v. Rronk7ine R e a r t y  & irnv. Corp., IO Mass. 

App. C c .  63,  69 (1980) 

I n  sum, a document which i s  no t  produced, does 

no t  name the morrgaged p roper t y  o r  t h e  morrgagor, and 

names ass igno rs  who a r e  themselves s t rangers  t o  the  

Ibanez mortgage cannot p o s s i b l y  e s t a b l i s h  U . S .  Bank’s 

a u r h o r i t y  t o  conduct a fo rec losu re  sa le .  This  “ j umb le  

o f  documents and concl usory statements” s imply  does 

no t  e s t a b l i s h  rha.t u .S .  sank was assigned r h e  Ibanez 

mortgage by means o f  a v a l i d ,  w r i t t e n  con t rac t .  see, 

e.g. ,  Schwdrtz,  366 B.R.at 267. 

C .  The P r i v a t e  Placement Memorandum d i d  n o t  and 
could not convey the Ibanez Mortgage t o  U .S .  
sank. 

U . S .  Bank concedes t h a t  i t  submi t ted t o  the  Land 

Court o n l y  the  P r i v a t e  Placement Memorandum (PPM), 

which i t  charac ter izes  as a d v e r r i  s i  ng mater i  a1 f o r  

mortgage-backed s e c u r i r i e s .  App. B r .  a t  20 (“[A]n 

o f f e r  o f  mortgage-backed s e c u r i t i e s  t o  i n v e s t o r s . ” ) .  

w h i l e  U . S .  Bank appears t o  argue t h a t  t h e  PPM 

evidences an e f f e c t i v e  assignment o f  t h e  Ibanez 

mortgage, t o  r h e  c o n t r a r y ,  r h e  PPM descr ibes an 

inrended,  gener ic  t r a n s f e r  o f  assers pursuanr t o  a 

t r u s t  agreement t h a t  w i l l  occur a t  some p o i n t  i n  t h e  

f u t u r e .  RA 1295 (“The Mortgage Loans wf77 be assigned 

by t h e  Deposiror t o  t h e  Trustee”)  (emphasis added). 

U.S. Bank acco rd ing l y  concedes t h a t  t h e  record 
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conta ins no d i r e c t  evidence o f  t h e  terms o f  t he  

a l l e g e d  T r u s t  Agreemenr; ins read i t  “represents  t h a r  

t h e  language o f  assignmenr contained i n  t h e  T r u s t  

Agreement i s  i n  accord w i t h  the  analogous language 

conta ined i n  the  LaRace PSA.” App. B r .  a t  20 n. 6 

(emphasis added). Bur see V 1 . B  supra. However, t h e  PPM 

e x p l i c i t l y  represents  t h a t  “ [e lach Morryage Loan [he ld  

by t h e  T r u s t ]  w i l l  be i d e n t i f i e d  i n  a schedule 

appearing as an e x h i b i t  TO t h e  T r u s t  Agreement.” RA 

1295. Desp i te  The PPM‘s representa t ion  t h a t  a schedule 

o f  mortgage loans  governed by t h e  T r u s t  Agreementr 

“ w i 7 7 ”  e x i s t ,  U.S. Bank never submi t ted such a 

document, o r  any o t h e r  document i n  any way i n d i c a t i n g  

t h a t  t he  Ibanez mortgage i s  one o f  t he  mortgage loans 

t o  which t h e  PPM r e f e r s ,  nor any o the r  evidence t h a t  

U.S. Bank, as Trusree owns t h e  Ibanez mortgage. 

Accord ing ly ,  U . S .  Bank cannot c r e d i b l y  c l a i m  t o  have 

es tab l i shed  i t s  a u t h o r i t y  TO f o r e c l o s e  on r h e  bas i s  o f  

such a document. 

The o n l y  evidence t h a t  t he  mortgage was ever 

r r a n s f e r r e d  t o  U.S. sank i s  t h e  September, 2008 posr-  

f o rec losu re  assignment f rom o p t i o n  one - more than a 

year a f t e r  U.S. Bank’s fo rec losu re  sa le.32 

32 Even had U . S .  Bank obta ined t h i s  assignment p r i o r  t o  
i r s  f o rec losu re  s a l e ,  such a document would be j u s t  as 
problemat ic  f o r  U .S .  Bank. The ass ignor  named i n  t h i s  
document i s  n e i t h e r  t h e  “ S e l l e r ”  (Lehman Brothers)  nor  
t h e  “Deposi tor”  (sASC) named i n  t h e  PPM. Indeed, under 
t h e  terms of t h e  PPM, SASC as The “Deposi tor“  was 
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D. Even under In re Samue75, t h e  l o n e  
Massachusetts dec i s ion  on which U .S, Bank 
r e l i e s ,  t h e  a l l e g e d  t r u s t  a reement cannot 

a fo rec losu re  sa le .  
demonstrate u . S .  sank’s a u t  E o r i t y  t o  conduct 

U . S .  Bank c i t e s  o n l y  a s i n g l e  Massachusetts 

d c c i s i o n ,  I n  r e  Sarnue7s, 415 B . R .  8 (sankr. D .  Mass. 

2009) , For the  prop0s.i ti on t h a t  a “ s e c u r i t i z a t i o n  

agreement” can “ac t [ ]  t o  ass ign a l l  i n r e r e s r  i n  loans 

(i n c l  ud i  ng r h e  mortgages) t o  the  s e c u r i t i z a t i o n  

Lrustee. ”  App.  B r .  a t  2 2 .  I n  f a c t ,  the  c o u r t  i n  

samue7s found t h a t  t he  opera t i ve  “ s e c u r i t i z a t i o n  

agreement” did nor demonstrate t h e  s e c u r i t i z a t i o n  

. r rusree’s  ownership of a mortgage, because t h e  t r u s t e e  

cou ld  no t  prove each l i n k  i n  the  “chain o f  t i r l e ”  from 

t h e  o r i g i n a t i n g  lender  t o  the  t r u s t e e :  

I n  o rder  TO e s r a b l i s h  t h a t  i r  holds n o t  o n l y  the.. 
Note b u t  a l s o  the  Mortgage, Deutsche Bank ... 
r e l i e s  on showing a cha in  o f  t h r e e  assignments o f  
t h e  mortgage: f rom [Lender] to AmeriqUeSt, then 
Ameriquest t o  A R S I ,  and then A R S I  t o  Deutsche 
Bank. The problem w i t h  t h i s  s t r a t e g y  i s  t h a t  
Deutsche Bank has adduced no w r i t i n g  ev idencing 
t h e  f i r s t  of these t r a n s f e r s ,  f rom Argent t o  
Ameriquest. ... Deutsche Bank has adduced evidence 
o f  an agreement pursuant t o  which Argent agreed 

requ i red  t o  ass ign a l l  mortgage loans t o  t h e  Trus tee .  
RA 1295.  Based on r h e  d e s c r i p t i o n  o f  t h e  a l l e g e d  T r u s t  
Agreement i n  the  PPM (because t h e  T r u s t  Agreement was 
never produced), t h e r e  i s  no i n d i c a t i o n  t h a t  U . S .  
Bank, as Trustee,  had t h e  a u t h o r i r y  ro  accepr assets 
f rom any p a r t y  o the r  than t h e  “De o s i t o r . ”  I f  t h i s  i s  
The case, t he  acceptance o f  t h e  I E anez mortgage by 
U . S .  Bank pursuant t o  t h e  pos t - fo rec losu re  assignmenr 
would have been u l t r a  v i r e s  and v o i d  under New York 
law,  which presumably governs the  T r U S t  (though 
Appellees cannot be c e r t a i n  w i t h o u t  t he  T r u s t  
Agreement). E s t .  Powers & T rus ts  5 7-2.4 (p rov id ing  
t h a t  under New York law,  ac ts  by a t r u s t e e  i n  
con t raven t ion  o f  an express t r u s t  a re  v o i d ) .  
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t o  t r a n s f e r  mortgage loans t o  A m e r i q u e s t ,  b u t  i t  
has adduced no w r i t i n g  ev idencing t h e  assignment 
o f  t he  ... Mortgage ,From Argent t o  Ameriquest. 
Consequently, t h e  chain o f  t i t l e  i s  incomple,ce ... 

SamueJs, 415 B . R .  a t  20.”  

Accord ing ly ,  under t h e  reasoning o f  Samue7s, .the 

a l l e g e d  t r u s t  agreement he re in ,  even i f  i t  had been 

produced, cou ld  n o t  possib7y show t h a t  U . S .  sank owns 

the  Ibanez mortgage - s ince ,  as i n  Samuels, t he  record 

h e r e i n  conra ins no evidence o f  m u l t i p l e  l i n k s  i n  t h e  

purpor ted  cha in  o f  t i l e  as s e t  f o r t h  above.’4 Thus, 

under Samue7s, t h e  a l l e g e d  b u t  n o t  produced - t r u s r  

agreement would be i n s u f f i  c i  e n t  t o  demonscrare U.  S .  

sank’s ownership o f  the  Ibanez morrgage. 

E. An “Assignment i n  Blank” conveys Nothing . 
I n  i t s  nex t  f u t i l e  atrempt t o  avo id  the  absence 

o f  a v a l i d ,  p re - fo rec losu re  assignment, U .S .  Rank has 

submit ted t h e  o p t i o n  One assignment “ i n  b lank ” ,  

pu rpo r ted l y  executed on ~ a n u a r y  2 3 ,  2006, and 

purpo r ted l y  i n  t h e  custody o f  w e l l s  Fargo on May 4, 

2009. Th is  assignment, however, does no th ing  t o  

3 3  The SamueJs’ h o l d i n g  demonstrates t h a t  t h e  
mortgagee’s c h a i n - o f - t i t l e  p r o o f  (“from Argent t o  
A m e r i  quest”) was n o t  s a t i s f i e d ,  even though ... “Argenr 
endorsed t h e  Note i n  blank and a l s o  executed a w r i t t e n  
assignment -in b lank- i  . e . ,  w i t h o u t  des igna t ion  o f  an 
assignee-of t h e  Note and Mortgage.” SamueJs, 415 B.R. 
a t  17 .  
j4 As i n  samue75, Appe l lanr  c la ims t h a t  mu l t ip . le  
assignments o f  t h e  mortgage occurred p r i o r  t o  
assignment t o  Appe l lan t  i t s e l f  .- f rom Opt ion One t o  
Lehman Bro thers  Bank, FSB t o  Lehman Bro thers  Hold ing,  
I n c .  t o  t h e  s t r u c t u r e d  Asset s e c u r i t i e s  Corp. TO t h e  
sank. App. B r .  a t  9-10. 
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support  U . S .  Bank’s a . l lega t ion  t h a t  ,it was t h e  p re -  

f o rec losu re  assignee o f  rhe  Ibancz mortgage, because 

t h i s  assignmenr “ i n  b lank”  i d e n t i f i e s  no assignee. 

Massachuserts common law has l o n g  h e l d  t h a t  a 

conveyance i n  land,  i n  which a b lank  had been l e f t  f o r  

t he  name o f  rhe  grantee, i s  i n o p e r a t i v e  as a 

conveyance. See Macurda v .  FU77er, 2 2 5  Mass. 341, 344 

(1916); Phe7ps v .  su77ivan, 140 Mass. 36, 36-37 

(1885); Burns, 6 A l l e n  a t  311.  Even i f  U . S .  sank’s 

name had been l a t e r  added t o  t h e  assignment by parol 

a u r h o r i t y  o f  o p r i o n  one, the  assignee’s name creates a 

s u b s t a n t i a l  p a r t  of t h e  insr rument  i t s e l f ,  and 

t h e r e f o r e  r e d e l i v e r y  o f  che assignment a f r e r  t h e  

blanks were f i l l e d  would have been necessary. ~ e c  

Burns, 6 A l l e n  a t  310. U .S .  Bank submits no evidence 

i n  t h e  June Sth submission r h a t  r e d e l i v e r y  occurred; 

most i m p o r t a n t l y  t he  empty spaces remained b lank ;  no 

assignee was ever named i n  t h i s  assignment. 

The Opt ion  one b lank  assignment i s  a l s o  i n v a l i d  

on t h e  grounds t h a t  as a c o n t r a c t ,  i t  lacked the  

requ i red  two o r  more p a r r i e s :  Opt ion One beyng t h e  

o n l y  party mentioned. see Eastnian v .  W r i g h t ,  6 P ick .  

316,  3 2 1  (1828); see a7so S i t u a t i o n  Mgmt .  5y5. v. 

~ a l o u f ,  I n c . ,  430 Mass. 8 7 5 ,  878 (2000) ( the  mutual 

assent o f  two or  more persons t o  be bound by an 

exchange o f  promises i s  t h e  bas is  o f  a c o n t r a c t ) .  As 
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our  c o u r t s  recognize, a conveyance o f  r e a l  e s t a t e  

which l a c k s  a grantee i s ,  q u i r e  s.imp.ly, vo id :  

The deed signed b he r ,  incomplete because o f  

conveyed no t i t l e .  
f a i l u r e  to  name t i e grantee,  ... was i n v a l i d  .... I t  

F7aVin v .  Morr isey,  327 Mass. 2 1 7 ,  219  (1951) .  The 

reasons f o r  t h i s  r u l e  were we l l -exp la ined l o n g  ago: 

Every deed w e l l  made must be w r i r t e n ;  i . e .  rhe  
agreemenr must be a l l  w r i t t e n  be fore  t h e  s e a l i n g  
and d e l i v e r y  o f  i t ;  f o r  i f  a man seal and d e l i v e r  
an empty p iece  o f  paper o r  parchment, a l b e i t  he 
do t h e r e  w i t h a l  i v e  commandment t h a t  an 

i t ,  and t h i s  be done acco rd ing l y ,  y e t  t h i s  i s  no 
good deed. 

o r  meaning. The f i l l i n g  0.F t he  blanks created t i e 
When the  paper was de l i ve red ,  i t  had no v a l i d i t  

s u b s t a n t i a l  a r t s  o f  t h e  ins t rument  i t s e l f ;  as 

which p rov ide  f o r  t h e  conveyance o f  r e a l  es- ta te 
by deed, acknowledged and recorded, and f o r  t h e  
acknowled ment and record ing  o f  powers o f  

r h e  anc ien t  d o c t r i n e s  o f  t h e  common law 
respec t i ng  t h e  execut ion o f  deeds; and a va luab le  
and impor tan t  purpose which these d o c t r i n e s  s t i l l  
serve i s ,  t o  guard aga ins t  miscakes which a re  
l i k e l y  TO a r i s e  o u t  o f  verba l  arrangements, f rom 
misunderstanding and de fecr  o f  memory, even where 
rhere i s  no fraud. 

The convenience which men m i  gh t  occasional  1 f i n d  
i n  l e a v i n g  blanks i n  sealed inst ruments ‘to ge 
f i l l e d  a f t e r  d e l i v e r y ,  would be b u t  a s l i  h t  
compensation f o r  t h e  e v i l s  which would fog low t h e  
abrogat ion  o f  t he  anc ien t  r u l e  o f  t h e  common law.  

o b l i g a t i o n  o r  o t  ! e r  mat te r  s h a l l  be w r i t t e n  i n  

much so as t t: e s i g n i n g  . ’  

a t t o r n e y  7 o r  making deeds, a re  e v i d e n t l y  based on 

o r  s e a l i n g  ... our s t a t u t e s ,  

Burns, 6 A l l e n  a t  312.35 Th is  f l ows  from a f i r s r  

p r i n c i p l e  o f  c o n t r a c t  law: t h a t  one cannot c o n t r a c t  

’’ U , S ,  Bank repeatedly  argues r h a r  ass i  nments i n  
b lank  “ ... e f f e c r  a v a l i d  t r a n s f e r  o f  t he  9 Ibanez and 
Larace] mortgages,” as “ f i l l i n g  i n  the  blanks [ l a t e r ]  
i s  -immaterial t o  t h e  v a l i d i t y  o f  t h e  ins t rument . ”  App. 
B r .  a t  28-32. The most t r o u b l i n g  i ssue  ra i sed  by rhe  
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w i t h  h i s  o r  h e r s e l f .  Eastmiln, 6 p-ick. a t  321. U , S .  

Bank po,ints t o  no l e g a l  a u t h o r i t y  t h a t  an assignment 

i s  v a l i d  when there. i s  no p a r r y  B . ~ ~  Indeed, n e i t h e r  

s r a t u t o r y  p rov i s ions  nor dec i s iona l  law suggest t h a t  

t h e r e  i s  a v a l i d  assignmenr from one p a r t y  t o  anorher, 

where “another”  i s  merely a b lank  space. Id. 

F .  The Assignment from Rose Mort  age t o  Opt ion 

Execut ion and N o t a r i z a t i o n .  
one i s  v o i d ,  as i t  was a l t e r e  % a f t e r  i t s  

The common 1 aw d o c t r i  pes i n v a l i  d a r i  ny documents 

conveying r e a l  e s t a t e  where no grantee i s  named have 

y e t  another consequence i n  r h i s  a c t i o n :  t he  

i n v a l i d a t i o n  o f  t h e  assignment from Rose Mortgage, 

where t h e  granree - o p t i o n  One . was f i l l e d  i n  a f t e r  

t h e  assignment was no ta r i zed ,  o r  sealed: 

The lnst rument  d e l i v e r e d  t o  [Grantor ’s  agent] was 
w i thour  v a l i d i t y  and t h e  d i r e c t i o n  t o  ... t o  f i l l  
t h e  b lank  space [ f o r  grantee] w i t h  the  name ... o f  

~ ~~ 

c on ten t i on  t h a t  assignments i n  b lank are  completed 
v a l i d  t r a n s f e r s  i s  t h e  obvious quest ion:  t r a n s f e r s  t o  
whom? To no one? B U t  t he  broader i m p l i c a t i o n s  a re  more 
sober ing: do we r e a l l y  want assignments o f  mor t  ages - 

ownership and the r i g h r  t o  n o n - j u d i c i a l  f o rec losu re  - 
t o  be “ v a l i d  t r a n s f e r s ”  where the  owner i s  j u s r  a 
b lank “ t o  be f i l l e d  i n  i a t e r ? ”  ’’ o n l y  The w r i t t e n ,  executed assignmenr o f  a mortgage 
con tac t  can e f f e c t i v e l y  t r a n s f e r  ownership o f  t h a r  
mortgage. See warden, 1 5  Mass a t  236 (“No ‘ In te res t  
passes by a mere d e l i v e r y  o f  a mortgage deed, w i t h o u t  
an assignment i n  wr l ’ t ing and by deed.’ ) . To s a t i s f y  
t h e  s t a t u t e  o f  f rauds ,  an assignment %ust c o n t a i n  t h e  
terms o f  the contract agreed upon - t h e  p a r t i e s ,  t h e  
locus (if an i n t e r e s t  i n  r e a l  e s t a t e  i s  d e a l t  w i t h ) ,  
i n  some circumstances t h e  p r i c e ,  and i t  must be signed 
by t h e  p a r t  t o  be charged o r  by some one au tho r i zed  
t o  s i g n  on t: i s  beha l f . ”  cousbe7is v. n7ex;lnd~r, 315 
Mass. 729, 730 (1944). 

i n  Massachusetts, documents conveying both l e g a  7 
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[ the  a l l e g e d  Grantee] con fer red  ... no l e g a l  r i g h - t  
because t h e  F i l l i n g  i n  o f  such a b lank  created a 
s u b s t a n t i a l  p a r t  o f  t h e  deed i t s e l f ,  ”stood on 
t he  same f o o t i n g  as s i g n i n g  and s e a l i n g  and cou ld  
be aurhor ized  on ly  by a power under sea l .  

MacUrda, 2 2 5  Mass. a t  344( in ternal  c i t a t i o n s  omi.cted). 

AS the re  i s  no v a l i d  assignment from Rose Mortgage t o  

o p t i o n  one, bo th  t h e  assignment “ i n  b lank”  and t h e  

American Home c o n f i  rmarory assignment a re  i n v a l  i d .  

,, 

G. The Post-Foreclosure Assignment “confirmed” 

U . S .  Bank a-lsn i n s i s t s  t h a t  t h e  Land Cour t  e r r e d  

Nothing. 

i n  conc lud ing t h a t  t h e  pos t - fo rec losu re  assignment 

dated September 8 ,  2008 d i d  n o t  va l ida . te  t h e  J u l y  5 ,  

2007 fo rec losu re  sa le .  The f l aws  i n  t h i s  argument a re  

l e g i o n  s t a r t i n g  w i t h  the  problem t h a t  t he  conf i rmatory  

g ranror  had no r i t l e  t o  convey. See supra. 

Even d i s regard ing  rh - i s  f a t a l  f l aw ,  f i r s t ,  and 

most obv ious l y ,  an indepcndenr a c t  i s  nor  a 

con f i rma to ry  conveyance, and a conf i rmatory  assignment 

a c t s  merely t o  cure a d e f e c t  i n  ,rhe assignment be ing 

“conf i rmed.”  A “conf i rmable”  e r r o r  f r u s r r a t e s  t h e  

i n t e n t i o n s  t h e  p a r t i e s  soughr t o  accomplish i n  the  

assignment be ing confirmed: 

[ ~ l o n f i r m a t i o n  i s  t he  approbat ion o r  assent t o  an 
e s t a t e  a1 ready creared [by t h e  c o n f i  rmer l  , which, 
as f a r  as i r  i s  i n  the  con f i rmer ’ s  power, makes 
i t  good and v a l i d .  SO t h a t  the conf i rmat ion does 
not regularly create an esta te  ... such a w r i t i n g  
c rea tes  no t i - r l e ,  and conveys no th ing  which has 
come i n t o  t h e  g r a n t o r ’ s  ownership s ince  t h e  
making of t h e  o r i g i n a l  [ g ran t ] .  I t  takes t h e  
p lace o f  t h e  o r i g i n a l  [ g r a n t ] ,  and i s  evidence of 
the  making o f  r h e  former conveyance as o f  t h e  
time when i t  was made. I f  under our  system of 
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r e g i s t r a t i o n  o r  o therwise,  i t  i s  necessary t o  
g i v e  i t  e f f e c t  as i n  i t s e l f  a conveyance, i t  i s  
on l y  conf i rmatory  evidcncc of t h c  t i t l c  which 
passed by t h e  o r ig - i na l  [ g r a n t ] .  

5cap7cn v .  67anchard, 3.87 Mass. 7 3 ,  7 6  (1904); accord 

Gou7dv. W a g n e r ,  196 Mass. 270, 276 (1907) (“The deed 

was g iven t o  c o r r e c t  e r r o r s  of d e s c r i p t i o n  ... and t o  

conf i rm the  r i , c l e  conveyed by sa.id [Grantor] ... and i t  

may we’l1 be doubted whether i t  operated t o  convey any 

t i t l e  on t h e  p a r t  o f  t he  p e t i t i o n e r . ” )  

No such “conf i rmable”  e r r o r  occurred, when o p t i o n  

one executed t h e  so-ca l led  “assignment i n-b l  ank” , 

which i t s  a l l eged  successor ’s September 2008 

assignment - is  now cl a-imed t o  have been in tended t o  

cure.  That i s ,  when Opt ion One executed t h e  blank 

assignment on January 2 3 ,  200G - i n  t h e  language o f  

Sca7pen, 187 Mass. a t  7 G ,  “as o f  t h e  t ime when i t  was 

made” - i t  d l d  n o t  i n t e n d  t o  convey ownership t o  U . S .  

Bank, as T r u s t ;  i t  could no t  have, s ince  the  T r u s t  - 

fo r  which U . S .  Bank i s  t he  Trustee - ’  d i d  n o t  e x i s t  

be fore  December 2 6 ,  2006.  PPM, RA 1027. 

Equa l ly  f a t a l l y ,  t he  pos t - fo rec losu re  assignment 

was executed by American Home, and n o t  Opt ion One. A t  

best ,  t h e  record shows t h a t  Opt ion One had been t h e  

mortgagee s ince  t h e  d e l i v e r y  of; che ROSe Mortgage-- 

Opt ion one assignment dated December 8,  2005. However ,  

r h e r e  i s  no evidence t h a t  American Home ever owned the  

Ibanez Mortgage, o the r  than t h e  conclusory statement 

t h a t  American H O W  was che “successor -in i n t e r e s t ”  t o  
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Opt ion One. w i thour  an assignment from Opt ion One t o  

American Home, o r  w i t h o u t  some o the r  evidence of t h e  

r r a n s f e r  o f  Opt ion  One’s i n t e r e s t  i n  the  MOrTgage TO 

American Home, U . S .  sank has produced no evidence t h a t  

American tiome had any a u t h o r i t y  t o  assign the  Ibanez 

Mortgage. Sarnuels, 415 B . R .  a t  20. 

I n  s h o r t ,  whatever t h e  September 2 ,  2008 American 

Home assignment accomplished, i t  d i d  no t ,  and cou ld  

n o t  r e t r o a c r i v e l y  v a l i d a t e  a fo rec losu re  s a l e  by an 

e n t i t y  which lacked power o f  s a l e  r i g h t s  a r  r h e  r ime 

t h e  f o r e c l o s u r e  s a l e  was conducted. 

H .  The undated and c o n f l i c t i n g  Allonges Make 
doubtful  whether U.S .  sank Possessed t h e  
Note at the  Time o f  t h e  Foreclosure sale .  

I n  another u n a v a i l i n y  at tempt  t o  b o l s t e r  i t s  

a l l e g a t i o n  t h a t  i t  h e l d  t h e  Ibanez morrgage, U.S.  sank 

a l s o  submit ted To The Land c o u r t  a copy o f  t h e  Ibancz 

nore and two a l l onyes .  I n  i n fo rma l  d iscovery ,  U.S .  

Bank a l s o  produced t o  counsel che Loan c l o s i n g  F i l e ,  

as o f  t h e  date o f  t he  c l o s i n g .  ISA 8-9. That f i l e  

i nc ludes  yer  a rh i rd  a77onge - apparent ly  e x i s t i n g  as 

o f  t h e  c l o s i n g  - which i t s e l f  cas ts  doubr on the  

i n t e g r i t y  o f  t he  cha in  o f  possession o f  t h e  Ibanez 

Note. Id. The f i r s r  allonge, which has no i n d i c a t i o n  

o f  rhe  date o f  i t s  execut ion,  was made payable To 

“Opt ion One Mortgage c o r p o r a t i o n ,  A C a l i f o r n i a  

Corporat ion (w i thout  Recourse)” and was executed by 

Rdlph V i t i e l l o ,  CEO o f  Rose Morrgage. RA 965. The 
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second a l l onge  i s  made payable i n  b lank,  and i s  

executed by sheryn cervantes as Ass i s tan t  sec re ta ry  o f  

Opr ion One. RA 966. The second a l l onge  conta ins 

m u l t i p l e  dares, w-ith none i d e n t i f i e d  as the date o f  

execu.cion. According t o  t h e  a f f i d a v i t s  submit ted by 

U . S .  Bank, t h e  NoTe and these two a l longes were h e l d  

by Wel ls  Fargo, f o r  American HOllle on May 4 ,  2009. RA 

1073-83. U.S. Bank has prov ided no test imony o r  

evidence i n d i c a t i n g  who had possession o f  t h e  no te  o r  

t h e . s t a t u s  o f  t h e  a l longes  as o f  t h e  opera t i ve  dates - 

rhe  fo rec losu re  n o t i c e  and s a l e  dates.  

Although produced t o  rbanez counsel, u . 5 .  Bank 

appears t o  have chosen n o t  TO submit t o  t h e  Court t h i s  

t h i r d  a l longe.  See c o l l i e r  A f f i d a v i t ,  fly 3 ,  4 ISA 8. 

The t h i r d  a l l onge  ‘to note was i nc luded  i n  t h e  c l o s i n g  

f i l e ,  and i t  i s  endorsed “Pay t o  rhe  order  of :  ~ 

WITHOUT RECOURSE” f rom Rose Mortgage and signed by 

Michael P e t r u c e l l i  , v i c e  Pres ident .  I S A  4.  The 

ex is tence o f  a r h i r d  a l l onge  ra i ses  the  ve ry  -issue of 

why the  law requ i res  an a l l o n g e  must be a f f i x e d  t o  a 

note.  G.L .  c .  106 5 3-204 (’‘For t h e  purpose o f  

dererrnining whether a s igna tu re  i s  made on an 

ins t rument ,  a paper a f f i x e d  t o  the  instrumenrr i s  a 

p a r t  o f  t he  inst rument” )  . jU  The requirement t h a t  an 

See also Town o f  Freeport v .  Ring, 727 A.2d 901, 905 36 

(Me. 1999) ( regard ing n e a r l y  i d e n t i c a l  Maine s t a t u t e  
c o u r t  h e l d  “a s igna tu re  on a separate,  unattached 
p iece o f  paper i s  nor an indorsement o f  t h e  
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a l l onge  be a f f i x e d  to  the nore helps mee t  r h e  dua.1 

p o l i c y  o b j e c t i v e s  o f  p revent ing  f raud  and p rese rv ing  

t h e  chain o f  t i t l e  t o  an ins t rument .  ~authwestcrn 

Reso7ution Corp. v .  Watson, 964 S.w.2d 262, 264 (Tex. 

Comm’n App.1997) ( c i t i n g  ~damns, 853 F.2d a t  167) .  I n  

t h i s  ins tance,  these o b j e c t i v e s  a re  deFeared by 

s i g n i f i c a n t  u n c e r t a i n t y  surrounding how, when, which, 

o r  even whether any o f  these t h r e e  a l longes  were 

physica’ l - ly  a t tached t o  t h e  no te .  Notably ,  d e s p i t e  the  

Cour t ’ s  request f o r  an a f f i d a v i t  v e r i f y i n g  t h e  

phys ica l  s t a r e  o f  these documenrs as of t h e  dare o f  

t h e  fo rec losu re  sa le ,  no a f f i a n t  has “spoken” a$ t o  

t h e  attachment o f  any o f  t he  a l longes  on r h a r  date:  o r  

on any o the r  da te ,  f o r  t h a t  ma t te r .  It i s  imposs ib le  

t o  ltnow based on t h e  var ious  u n - a f f i x e d  and undated 

a l longes  who was the  ho lder  o f  t h e  no te  a t  r h e  r i m e  o f  

t h e  Ibanez f o r e c l o s u r e  p u b l i c a t i o n  and sa le .  And, o f  

course, t h e  note -~ 7acking any power o f  sa7e - 
prov ides no a u r h o r i t y  ro f o rec lose ,  and does nor 
convey w i t h  i t  “mortgagee” s t a t u s .  39 

ins t rument” ) ;  Adam v .  Madison Rea7ty & Development, 
mc. ,  8 5 3  ~ . 2 d  163,  166 (3d c i r .1988)  (“indorsement 
sheets ... n o t  p h y s i c a l l y  arrached t o  t h e  insr ruments i n  
any way ... p a t e n t l y  f a i l  t o  comply w i t h  t h e  e x p l i c i t  
code p re re  u i s i t e . ” ) .  

(or adjacent)  a l l onge ,  was inc luded  i n  t h e  E x h i b i t s  t o  
the A f f i d a v i t  of Paul R .  C o l l i e r ,  111. I S A  14-17. 

3g A copy o F rhe "terrified" nore, w i t h  t h e  “ a f f i x e d ”  
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I. Evidence t h a t  t h e  Tbanez Mortga e -is not 
i nc luded  i n  the  o n l y  a v a i l a b l e  g i s t i n g  o f  
Trus t -he ld  Mortgages i s  reason enough t o  
deny t h e  sank’s Mot ion t o  vacate Judgment. 

Upon o f f e r  by U . S .  sank counsel ,  t h e  Land Court ,  

. in t h e  proceedi rigs below, express ly  requested t h a t  

U . S .  sank prov ide  t h e  Trusr  e x h i b i t  “ i d e n t i f y i n g  t h e  

‘ b l o c k s  o f  mortgages s o l d  i n t o  t h a r  T rus t ,  ”’ which 

pu rpo r ted l y  -include t h e  mortgage a t  i s s u e  i n  r h i s  

case.” RA 742-3.  I n  breach o f  t h i s  request,  u.5. Bank 

prov ided no th ing  o f  t h e  k i n d .  Ibanez,  however, 

p rov ided p r o p e r l y  au thent ica ted  (and unob jec ted- to )  

evidence t h a t  t h e  Ibanez mortgage was no t  inc luded i n  

t h e  T r u s t  assers.  ISA 22-54,  And, as record-evidence 

t o  which no o b j e c t i o n  was made, the  Land Court was 

e n t i t l e d  t o  accept i t s  accuracy.  adse en v .  ~ r w i n ,  395 

M a S S  715,  721 (1985). 

On t h i s  b a s i s  alone, the  Land c o u r t  was w i t h i n  

i t s  d i s c r e t i o n  i n  denying U . S .  Bank’s Mot ion ‘ to vacate 

Judgment. 

V I I .  U .S .  BANK’S ARGUMENT THAT THE LAND COURT ERRED I N  
NOT APPLYING THE PROSPECTIVE APPLICATION DOCTRINE 
TO A THIRTY F I V E  YEAR OLD STATUTE IS MERITLESS. 

U . S .  sank now argues t h a r  t h e  Land Court  e r r e d  i n  

n o t  l i m i r i n g  i t s  cons t ruc r ion  o f  t h e  t h i r t y  f i v e  year 

o l d  fo rec losu re  s a l e  s t a t u t e  t o  f u t u r e  fo rec losu res ,  

an argument which U . S .  Bank d i d  n o t  make below. I t  i s  

ax iomat ic  t h a t ,  by f a i l i n g  t o  r a i s e  t h e  i s s u e  i n  t h e  

proceedings below, U.S. sank cannot now p r e v a i l  on 

t h i s  cla.im. And i t  i s  equa l l y  ax iomat ic  t h a r  t h e  
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“Prospecci ve Appl i c a t i o n ”  requesr o f  Amicus Real 

Es ta te  Bar Assoc ia t i on  (REBA) i n  t h e  t r i a l  c o u r r  does 

n o t  a l t e r  t h a t  r e s u l t  - as the  c o u r t  “deals  o n l y  w i t h  

-issues presented by rhe  p a r t i e s , ”  and need nor even 

consider  i ssues  r a i s e d  o n l y  i n  r h e  b r i e f s  o f  an 

amicus. un i ted  Technologies Corp. v. L iber ry  M U t .  rns. 

Co.,  407 M a s .  591, 593 (1990); Pine0 v. Executive 

cuunci7, 412 Mass. 3 1 ,  36 (1992). 

However, even moving pas t  i t s  waiver problem, 

U . 5 .  Bank’s argument i s  m e r i t l e s s ;  indeed, i r  i s  an 

argument t h a t  c o n f l a t e s  a j u r i s p r u d e n t i a l  d o c t r i n e  

a p p l i c a b l e  o n l y  t o  j u d i c i a l  changes i n  w e l l -  

es tab l i shed  and long-s tand ing  r u l e s  o f  common 7aw 

a f f e c t i n g  r e a l  p roper t y ;  and t h e  d o c t r i n e  t h a t  

recent7y enacted statures are  p r o s p e c t i v e l y  app l i ed ,  

absent a c l e a r l y  expressed l e g i s l a t i v e  command f o r  

r e t  r o a c r i  ve appl i c a t i o n ,  powers v .  w i  Ikinson, 399 

Mass. 650, 662-63 (1987) and Turner v .  Greenaway, 391 

Mass. 1002, 1003 (1984). There i s  no t ,  and has never 

been, a d o c t r i n e  t h a t  an i n t e r p r e r a t i o n  o f  a l o n g  

enacted s t a t u t e  can be l i m i r e d  t o  p rospec t ive  cases. 

L a s t l y ,  o f  course, U . S .  Bank’s e n t i r e  argument 

r e s t s  upon i t s  i n s i s t e n c e  t h a t  t h e  Land Cour t ’ s  Ibanez 

d e c i s i o n  a l t e r e d  long-standing j u d i c i a l  i n t e r p r e t a t i o n  

of G . L .  c .  244, 5 1 4 ,  a con ten t i on  which Judge Long 

rebu t ted  i n  consc ient ious d e t a i l  : 

F i r s t ,  [U.S. Bank’s argument] i nore5 Bot tom7 v .  
Kabachnick. which s t a t e s  t h a t  t 2 e n o r i c e  i n  t IY a t  
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case “was d e f e c r i v e  because i t  f a i l e d  t o  i d e n t i f y  
t h e  ho lder  of t he  mortgage, thereby render ing  t h c  
f i r s t r  Foreclosure sale  v o i d  as a mar ter  o f  law.”  
... ~ o t t o m 7 y  i s  Lhe most recent  case cons t ru ing  the  
n o t i c e  p r o v i s i o n s  o f  the s t a t u t e  and i s  t he  
s t a r t i n  p o i n t  f o r  t h e  proper i n r e r p r e t a t i o n  o f  
t he  e a r y i e r  cases and proper t i t l e  p r a c r i c e .  AS 
noted above, ~or rom7y  unequivocal1 ho lds t h a t  a 
n o t i c e  t h a t  f a i l s  t o  i d e n t i f  

G.L. c .  244,  5 14  requ i res  p u b l i c a t i o n  i n  t h e  
name o f  the  ho lde r  o f  rhe mortgage f o r  t h e  
fo rec losu re  sale  t o  be v a l i d .  

,I 

t he  x o l d e r  o f  t he  
mortga e i s  d e f e c t i v e ,  t h e r e  i: y render ing t h e  
“ fo rec  7 osure sdle v o i d  as a mat te r  o f  law.  ... 

Ibanez I, supra at: 205-07 ( c i t a t i o n s  omiwed) .  

VIII. THE COURT SHOULD DISREGARD AND STRIKE FACTS 
AND ARGUMENTS NOT PRESENTED BELOW. 

Throughout i t s  statemenr o f  f a c t s  and i t s  

subs tan t ive  arguments, U.S. Bank s t a t e s  f a c t s  never 

presenred t o  t h e  c o u r t  below: from “ represenra t ions”  

as t o  the  contents o f  t he  T rus t  documents, App. B r .  a t  

19 n .  G ,  To i r s  casual pronouncement t h a t  “ [ t l h e  

i n d u s t r y  custom i s  not t o  record a document r e f l e c t i n g  

the  assignment of a mortgage,” Id .  ar 5 ,  t o  i t s  

i n s i s t e n c e  t h a t  U. S .  Bank was mere1 y “ f o r e c l o s  [i ng] on 

a mortgage h e l d  i n  t h a t  t r u s t . ”  Id. a t  4 .  S i m i l a r l y ,  

U . 5 .  sank argues on appeal issues which i t  d i d  nor 

argue below - from t h e  c l a i m  t h a t  t h e  T r U S t  documents 

a re  a mortgage assignment t o  the  c la im  r h a t  t h e  Ibanez 

h o l d i n g  should be p rospec t i ve  i n  i t s  a p p l i c a t i o n .  

We r e l y  on t h e  give-and-take t e s t i n g  o f  f a c t u a l  

a l l e g a t i o n s  which takes p lace i n  t h e  r r i a l  c o u r t  TO 

“ f i n d  the  t r u t h ”  between o f ten -d i  sputed f a c t s .  T a c t i c s  

which evade t h i s  t e s t i n g  a re  improper. The t r i a l  c o u r t  
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judge has t h e  r i g h t  t o  expect t h a t  J. p a r t y ,  i n  

proceedings be fore  him, will present  a l l  o f  t h e  f a c t s  

and argumenrs which j u s t i f y  h i s  c la ims.  Our t r i a l  

cou r t s ,  and our  t r i a l  judges, have t h e  r i g h t  no t  to be 

sand-bagged by c la ims wi.chou-c having had r h e  

o p p o r t u n i t y  t o  consider  and address them - and 

Appel1 a.re RU1 e 1 6  mandates .chi s : 

The requirement t h a t  a p a r t y  p rov ide  ‘an  
approp r ia te  and accurate record  re fe rence ’  f o r  
each and every Tact ... i n  t h e  b r i e f  . I i s  n o t  an 
i d l e  t e c h n i c a l  requirement.  Among o the r  t h i n g s ,  
i t  prevents  a r t i e s  from exaggerat ing o r  

ana lys i s  on appeal f a c t s  t h a t  a re  s imp ly  
nonexi s t c n t  . 

C i t y  o f  Lynn v .  Thompson, 435 Mass. 54, 56 (2001). 

d i s r o r r i n g  r E e f a c r s  ..., o r  f rom i n s e r r i n g  i n t o  che 

Th is  court should d is regard ,  and srrl’lce, a l l  

a l l e g e d  “ f a c t s ”  which a re  no t  accompanied by ac tua l  

c i r a r i o n s  t o  r h e  record  i n  The Land Court  proceedings, 

and a l l  arguments which U.S. Bank f a i l e d  t o  present  i n  

those proceedings. serv ice  ~ub7 ica t i ons ,  m c . ,  supra; 

Boston Edison co. I supra. 

IX. CONCLUSION 

The Land Cour t ’ s  judgment should be a f f i rmed .  
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