COMMONWEALTH OF MASSACHUSETTS
THE TRIAL COURT
LAND COURT DEPARTMENT

	U.S. BANK NATIONAL ASSOCIATION, as trustee for the Structured Asset Securities Corporation Mortgage Pass-Through Certificates, Series 2006-Z,
Plaintiff,
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ANTONIO IBANEZ,
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)
	MISC. CASE NO. 384283 (KCL)

	LASALLE BANK NATIONAL ASSOCIATION, as trustee for the certificate holders of Bear Stearns Asset Backed Securities I, LLC Asset-Backed Certificates Series 2007-HE2,
Plaintiff,

v.

FREDDIE ROSARIO,
Defendant
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)
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)
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)
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)
	MISC. CASE NO. 386018 (KCL)

	WELLS FARGO BANK, N.A., as trustee for ABFC 2005-OPT 1 Trust, ABFC Asset Backed Certificates Series 2005-OPT 1,
Plaintiff,

v.

MARK A. LARACE and TAMMY L. LARACE,
Defendant
	)

)

)

)

)

)

)

)

)
)

)
	MISC. CASE NO. 386755 (KCL)


AMICUS AFFIDAVIT AND ANALYSIS 

OF MARIE MCDONNELL

April 17, 2009
I, MARIE THERESE MCDONNELL, DO HEREBY DEPOSE AND DECLARE:

1. My name is Marie Therese McDonnell.  I am a Mortgage Fraud and Forensic Analyst and the founder and managing member of Truth In Lending Audit & Recovery Services, LLC located in Orleans, Massachusetts.  I have twenty-two years experience in this emerging field and have, since 1991, specialized in auditing residential and commercial mortgage finance transactions on behalf of consumers and the attorneys who represent them.  

2. The core of my practice involves crisis and foreclosure intervention, problem resolution, and mediation on behalf of consumers who are experiencing difficulties with their mortgage lenders and servicers.  I rely upon the objective data produced incident to auditing these transactions as the basis for negotiating fair-minded solutions that avert litigation, preserve homeownership, and protect the bond holders who have an equal but opposite interest at stake.

3. A significant portion of my practice consists of providing litigation support services to attorneys who represent clients that have been negatively impacted by lender abuses in the origination and servicing of these complex transactions.  My background and methodologies are more particularly described in the Professional Profile attached hereto.  (See Section II - Professional Profile) 

4. The information in this Affidavit and Analysis is accurate, true and correct to the best of my personal knowledge given the documentary evidence available to me for review as of this writing.

Methodologies

5. Over the past eighteen years, I have developed, extensively tested, and reliably employed a proprietary set of auditing tools and protocols that enable me to track with precision a lender’s loan servicing system and determine with particularity whether a problem is the result of borrower failure, lender malfeasance, or whether it is technology and policy related.  

6. My process begins by assembling documentation from borrowers, lenders, closing agents, loan servicers, and interested third parties so that I have a well rounded view of the entire history.  I then integrate the data into a Microsoft Excel spreadsheet and map out each transaction by date in all contractual, fiduciary and collection accounts.

7. This mapping modality enables me to detect and quantify a lender’s failure to disclose properly the material disclosures required under state and federal truth in lending laws; expose hidden devices that result in the gleaning of unearned interest; see how and when a loan servicer breaches its fiduciary duty in the handling of escrow and suspense accounts; uncover equity skimming schemes; and discover nefarious unfair and deceptive acts and practices as these are defined by the Federal Trade Commission.  I am also able to reconstruct lost or suppressed data through a variety of forensic accounting techniques, detect unconscionable loan terms, identify predatory lending schemes, cite violations of state and federal consumer protection statutes, and uncover fraud.
8. Over the past several years, I have made a concerted effort to study the securitization of residential mortgage loans into mortgage backed securities and derivatives that are ostensibly designed to reduce risk for the institutional investors who purchase these securities.  The evidence is overwhelming that the top 50 Bank Holding Companies in the United States have abused and corrupted this method of providing liquidity to the residential mortgage market.  The consequences for consumers are measured in the astronomical foreclosure rates that keep climbing; investors on the other hand, are seeing the funds they manage for state and local municipalities, union pension plans, retirement accounts, and private wealth plummet in a vertical freefall.  The only people who are making out on this paradigm are the entities who set up camp in the middle of the securitization paradigm and they are continuing to squeeze both ends to the middle in a last ditch effort to keep the house of cards they built from wiping them out.

9. The instant cases before the Land Court provide a unique opportunity to look inside the securitization model and examine whether clouds on title that the Plaintiffs seek to remove can be corrected with newly manufactured Assignments, or whether each transaction must be unwound from its inception.
Reliability & Validity

10. My analysis here is based on strictly on the documents recorded in the Hampden County Registry of Deeds, information available through Bloomberg information systems, and the Land Court’s recent rulings in these matters.
11. Therefore, my analysis here is strictly clinical in nature and it is designed to enlighten the Court as to additional facts that support the Court’s rulings.
Timeline

12. To assist the Court in understanding the critical timing of events and the identity of the real party in interest, I have constructed a number of exhibits that illustrate how the securitization of the subject loans occurred, whether the named Plaintiffs can achieve standing, and what is happening to each of the securitized pools in question with respect to default rates as follows:
· Securitization Flow Charts 
· Timelines

· Annotated Affidavits

· Mortgage Loan Schedules

· Historical Default Rates

· Collateral Loan Performance

· Ratings History

· Recorded Mortgages, Riders, Assignments, and Foreclosure Documents
Caveats
13. Due to the fact that I only learned about today’s hearing on the Plaintiffs’ Motion To Vacate two days ago, I have focused on my research and the creation of exhibits knowing that “a picture is worth a thousand words.”  This left virtually no time to write a narrative report on all of my important findings.  If the Court would find it helpful for me to expand my written analysis, I will be happy to do so because the issues here are profoundly important to consumers and investors around the country who are being decimated by the fallout from this failed system of mortgage financing.

THE COURT’S MEMORANDUM AND ORDER OF MARCH 26, 2009
14. In its Memorandum and Order on Plaintiffs’ Motions for Entry of Default Judgment, the Court made the following assumption:
FN2.  I refer to the plaintiffs by bank name (U.S. Bank, LaSalle Bank, and Wells Fargo Bank) solely for ease of reference.  None of these banks hold the mortgages in question for themselves.  Instead, they are the servicing trustees of the securitized mortgage pools identified in the case captions, which are the actual beneficial owners of the mortgages. Neither the details of the pools nor the particulars of the trust agreements are relevant for purposes of this Memorandum and Order, which assumes that the pools were duly and properly formed and compliant with all applicable laws, that the mortgages in question were properly included in those pools, and that the banks, as trustees, had full authority to act as they did.
15. The evidence presented with my Affidavit and Analysis suggests that the Plaintiffs’ Quiet Title actions cannot be resolved without examining the securitization documents including the Prospectus, Prospectus Supplement, Pooling and Servicing Agreement, Mortgage Loan Schedule, and other related filings.
16. The reason for this is that all of the Assignments before the Court are defective because they purport to assign the subject loan from the Originator directly into the Trust Fund.  This widespread practice is patently wrong because the Registration documents filed with the Securities and Exchange Commission stipulate precisely how the promissory Notes are to be endorsed and the Mortgages are to be assigned.  The “structure” that has been devised to securitize these mortgage transactions requires at least three (3) buy-sell steps before the obligations are deposited into the securitized Trust Fund as illustrated in the Securitization Flow Charts I include in my exhibits.

17. I purposely letter the boxes representing the entities involved in the buy-sell chain from “A” to “D” or in some cases where there are two originating entities, from “A” to “E,” the last letter representing the Trust Fund.  What the Plaintiffs here have done is to create Assignments that transfer the mortgage obligation from the Originator, party “A,” directly into the Trust Fund, party “D” or “E” which is improper.

18. I have included in electronic medium the Prospectuses for the three securitizations in question which will verify the information contained in my Flow Charts.

19. In addition, I found that neither the Ibanez loan nor the Rosario loan are in the designated securitized Trust Funds which calls into question their whereabouts.  Those loans must be traced to find out what became of them before either of those matters can be adjudicated.

20. Finally, I would like to point out to the Court that the Mortgage Servicing companies who deal with the day to day operations are manufacturing bogus Assignments that are very much self-dealing. 

Reservation Of Rights

21. If additional discovery is forthcoming prior to arbitration or trial, I reserve the right to amend or further develop my opinions.  
22. I am happy to answer any questions the Court or opposing Counsel may have regarding my analysis.
Respectfully submitted,
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Marie McDonnell

Mortgage Fraud and Forensic Analyst 

Truth In Lending Audit & Recovery Services, LLC

P.O. Box 2067, Orleans, MA  02653

Tel. (508) 255-8829   Fax (508) 255-9626
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