Tips On Special Servicing (Loss Mitigation) After Ibanez
After hearing about the Ibanez case (link to search on TT4L), every lender or loan servicer who holds an assigned note and real property lien is now tasking staff to evaluate their own risk on the key issue in the case: locating documents that prove ownership of both the note (a UCC question) AND the lien (a chain-of-title question).  Let's focus on the 2nd question and the Ibanez case:

· Is there proof or evidence of chain-of-title as to the real property lien?

Evaluating and mitigating risk are tasks that John Kincade and Brian Vanderwoude use every day for lenders and servicers.  So, they jump in here with some tips, and then (for those who don't enjoy reading legal opinions) give us a quick summary of the Ibanez case.

While the case (and these tips) are directed at loans transferred into a CMBS pool, the concepts apply equally to any assigned or conveyed note and real property lien.

Your Collateral File Should Contain (guidelines of ownership chain-of-title given by the Ibanez court):

1. An assignment of the note AND the lien that is -

· Recorded - although in Ibanez, an assignment did not need to be in recordable form at the time of notice or foreclosure sale (under Massachusetts law), "recording is likely the better practice." 

· Made by a party that itself held the mortgage

2. The assignment (or other document containing the transfer) should contain conveyance language of a present assignment ("does hereby assign" and "does hereby deliver") -  rather than conveyance language of an intent to assign in the future.

3. A transfer document containing an assignment of multiple notes AND liens (into a securitized trust, if a CMBS pool) should clearly and specifically identify each mortgage being assigned.

4. This identification may be evidenced by attaching to the pooling & servicing agreement (or other assignment instrument) a schedule or listing of the assigned loans and mortgages.

· A sufficient description would include a complete property address; the loan number, assuming it is referenced in the mortgage or deed of trust; filing record of the mortgage; or other similar proof which would allow tracing if any question were raised.

· On the other hand, a mere description of the mortgage by property zip code and payment history is insufficient proof.

Before You Make Demand and\Or Foreclose (some risk management suggestions)

1. The solution to the problems the Massachusetts court raised in Ibanez may be as simple as making sure the last recorded assignee grants a new assignment to the foreclosing entity before the foreclosure process begins - or better yet, before a demand letter is sent.

2. Note that many commercial securitization documents typically discuss the completion of mortgage loan assignments by a servicer.  Locate this provision, and complete the assignments (and record them) as step one in your process.

3. If documents are missing, you'll need to assess these types of exposures:
-  Breach of the servicing standard of care: the failure of a loan servicer to obtain the necessary assignments may constitute a breach of the servicer's standard of care.
- Liability of prior note holder:  The failure to properly assign the loan could be a breach by the lender that closed the loan or last assigned the note and lien.
- Liability to real property purchasers: If the real property has been foreclosed upon and then sold, then the buyers probably have recourse against their seller - because the seller did not properly obtain title of the mortgage and thus improperly foreclosed - so that it did NOT have title to convey to the buyers.
- Liability to investors:  There may be some additional exposure when the security offering documents (or the loan participation agreement) represented to investors that the mortgages had been validly assigned (or owned by the lead lender).

4. Consider a Judicial Foreclosure: CalculatedRisk notes that even in states where non-judicial foreclosure is allowed, judicial foreclosure may still make sense if there are questionable assignments in the chain of title. 

5. Title Insurance: If practical, consider obtaining an endorsement to the existing loan title policy.

6. _________ ?????? (Please add your suggestions in the comment box below)

The Ibanez case: Background
To paraphrase the prison warden’s famous line from Cool Hand Luke (Warner Bros. 1967), "What we’ve got here is a failure [of proof]." A failure of proof indeed. As has been widely publicized, inU.S. Bank, N.A. v. Ibanez, the Massachusetts Supreme Court last Friday (January 7, 2011) voided foreclosures by trustees on behalf of mortgage-backed securitization trusts because the trustee banks could not prove that they actually owned the mortgages at issue at the time of foreclosure.

Following origination, the residential mortgages had been assigned to various entities and eventually pooled with others and converted into mortgage-backed securities. After the borrowers fell behind on payments, the trustees foreclosed and purchased the properties. They then filed declaratory judgment actions to clear title to the properties, which of course required them to establish the validity of the foreclosure upon which their respective claims to title rested.

But in each case, the trustee could not prove its trust held an assignment of the mortgage at the time of foreclosure notice or sale. In fact, the actual assignments from the mortgage holders occurred eight months (La Race) and over one year (Ibanez) following the foreclosure. So whereas the state foreclosure law (in this case Massachusetts) required proof that the trustees held the respective mortgages before foreclosing on them, neither bank could satisfy this standard burden.

The ruling left open the door for the bank trustees to fix the chain-of-title issues and, at the end of the day, the trustees might be able to foreclose on the two properties at issue. They will need to get their paperwork in order, however, before beginning the foreclosure process again.

Thank you to John and Brian for this; and if you have suggestions, please post them below.
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