
“THE REPORTS OF MY DEATH ARE GREATLY EXAGGERATED”: FORECLOSURES IN MASSACHUSETTS FOLLOWING THE SUPREME JUDICIAL COURT DECISION IN IBANEZ
http://www.klgates.com/newsstand/detail.aspx?publication=6868
By Bruce Allensworth, Phoebe S. Winder, Andrew C. Glass, Robert W. Sparkes III
January 12, 2011
I. Introduction
Language in securitization agreements providing for the present conveyance of specifically identified mortgages is sufficient to effect assignments of mortgages under the unique aspects of Massachusetts law, according to a January 7, 2011 opinion of the Massachusetts Supreme Judicial Court ("SJC").[1]

In so holding, the SJC rejected the lower court’s reasoning that individually executed assignments of mortgage “in recordable form” are required.   While the SJC affirmed the lower court’s decision, the SJC did so solely based on an allegedly incomplete evidentiary record relating only to the two specific mortgage loans at issue.  Contrary to recent media commentary regarding the decision and its negative implications, the SJC’s ruling stands as a reaffirmation that the mortgage loan securitization processes currently in place in the secondary mortgage market are sound, and that those processes can and do serve to validly assign mortgages for foreclosure purposes under unique Massachusetts law. 

The decision is in the consolidated cases styled U.S. Bank National Association, as Trustee for the Structured Asset Securities Corporation Mortgage Pass-Through Certificates, Series 2006-Z v. Antonio Ibanez (“Ibanez”) and Wells Fargo Bank, N.A., As Trustee For ABFC 2005-OPT 1 Trust, ABFC Asset Backed Certificates Series 2005-OPT 1, v. Mark A. LaRace and Tammy L. LaRace (“LaRace”) (No. SJC-10694).[2] 

II. Securitization Agreements Can Effectuate Assignment Of Mortgages To A Securitization Trustee
The most important aspect of the SJC’s ruling is its finding that securitization agreements that transfer pools of mortgage loans can effectuate the assignments of the mortgages for those mortgage loans where the transferee and the loans at issue are identified in the agreements.   According to the SJC, such assignments of mortgages are sufficient to provide the assignee the authority to foreclose under Massachusetts law.  While this case arises in the context of mortgage-backed securities and pooling and servicing agreements, the underlying principles would apply with equal force to whole loan sales and mortgage loan purchase and servicing agreements.  

In Massachusetts, foreclosure proceedings are typically initiated in the name of the securitization trustee.  The key issue underlying the Ibanez and LaRace appeals was whether a trustee of a securitization trust was a mortgage assignee, and thereby had authority, under Massachusetts law, to give notice of foreclosure and invoke the statutory power of sale contained in the mortgage; note that Massachusetts is a non-judicial foreclosure state.[3] The SJC held that the securitization trustee may indeed have authority to foreclose on a mortgage held in the securitization trust based upon the assignment of the mortgage effectuated by the various securitization agreements.  Specifically, the SJC explained that:

[w]here a pool of mortgages is assigned to a securitized trust, the executed agreement that assigns the pool of mortgages, with a schedule of the pooled mortgage loans that clearly and specifically identifies the mortgage at issue as among those assigned, may suffice to establish the trustee as the mortgage holder.[4]

In so finding, the SJC repudiated the finding of the lower court that the securitization agreements presented to it by the plaintiffs did not effectuate a present assignment of the mortgages, but merely indicated a prospective right to an assignment of the mortgages.[5]   According to the lower court, “[t]he various agreements between the securitization entities stating that each had a right to an assignment of the mortgage are not themselves an assignment . . . . At best, the agreements gave those entities a right to bring an action to get an assignment.”[6]   The SJC also rejected the similar arguments of the defendant-borrowers that securitization agreements could not, as a matter of law, serve to effectuate assignments of mortgages to a securitization trustee or provide a trustee the authority to foreclose on a mortgage so assigned.[7]   At oral argument, for example, counsel for Ibanez stated that, as a matter of law, “securitization agreements are not assignments.”[8]   The SJC has now very clearly held otherwise.

Pooling and servicing agreements, like whole loan purchase agreements, typically contain clear and unequivocal language assigning and transferring all interest in the subject mortgage loans, including the mortgages themselves, to the securitization trustee and include schedules identifying each mortgage loan transferred by the securitization agreements.   As such, under the SJC’s ruling in the consolidated Ibanez and LaRace appeals, such agreements can, as a matter of law, effectuate an assignment of a mortgage that would satisfy the unique Statute of Frauds requirements under Massachusetts law.   

III. An Assignment Of Mortgage Need Not Be “In Recordable Form” Or Recorded Prior To Conducting Foreclosure Proceedings
The lower court’s decisions, and the defendant-borrowers’ arguments on appeal, were predicated in large part on the contention that an assignment of mortgage conveys authority to foreclose to the assignee only if that assignment is “in recordable form.”  Indeed, the lower court stated that “[o]ne can become the ‘holder of the mortgage’ . . . only by a writing satisfying the statute of frauds . . . in recordable form.”[9]   In effect, both the lower court and the defendant-borrowers argued that an entity seeking to foreclose must obtain a single document entitled “assignment of mortgage” that otherwise satisfies each of the requirements for recording with the registry of deeds prior to publishing statutory notice of sale and conducting the foreclosure sale.[10]   Moreover, counsel for the defendant-borrowers went so far as to request that the SJC overrule long-standing Massachusetts law and require that the foreclosing entity actually record an assignment of mortgage before initiating foreclosure proceedings.[11]

The SJC rejected these arguments and expressly found that an assignment of mortgage need not be “in recordable form” before a foreclosing entity issues statutory notice of sale pursuant to Mass. Gen. Laws c. 244, § 14, or conducts the subsequent foreclosure sale.[12]   In so ruling, the SJC effectively repudiated the lower court’s efforts to judicially legislate such a requirement into Massachusetts jurisprudence.  Most significantly, this finding further supports the SJC’s ruling that securitization agreements – which likely are not “in recordable form” – can serve to validly assign a mortgage under Massachusetts law, and that such agreements can support a securitization trustee’s authority to foreclose.

IV. A Foreclosing Securitization Trustee Need Not Provide A Complete Chain Of Assignment From The Last Mortgagee Of Record
The SJC also rejected the lower court’s contention that “[a]n assignment simply from the last assignee of record may not be sufficient” and that a foreclosing entity may be required to establish each and every off-record assignment of the mortgage in order to prove its authority to foreclose.[13]   Instead, the SJC found that to foreclose, “[a] foreclosing entity may provide a complete chain of assignment linking it to the record holder of the mortgage, or a single assignment from the record holder of the mortgage.”[14]   Thus, from a practical perspective, it is enough that the securitization trustee has a written, executed assignment of mortgage from the last mortgage holder of record that identifies the securitization trustee as the assignee.  Under the SJC’s ruling, this assignment of mortgage must identify the name of the assignee to constitute a valid and effectual assignment of the mortgage.  That is because the SJC held that an assignment-in-blank, which does not identify the name of the assignee, has no effect.[15]   In a typical mortgage loan securitization process, assignments-in-blank, in recordable form, are provided to the assignee of the mortgages (ultimately the trustee) pursuant to the securitization agreement as a means to evidence the assignments that are effectuated by the securitization agreements themselves.  It remains to be seen whether, pursuant to its express power of attorney, a servicer can fill in the name of a trustee on an assignment of mortgage in blank.  The Samuels and Almeida decisions issued by the United States Bankruptcy Court for the District of Massachusetts appear to suggest that this might be permissible in some instances.[16]

Finally, the SJC’s ruling also appears to lay to rest the argument asserted by the defendant-borrowers, and echoed by some commentators, that an assignment of mortgage from the last mortgagee of record to the securitization trustee is null and void because it somehow violates the terms of the pooling and servicing or other securitization agreement (which typically requires that a “depositor” assign the mortgages to the trustee).[17]   While the SJC did not directly address this argument in its opinion, its ruling implicitly defeats any future reliance by Massachusetts borrowers attempting to challenge completed foreclosure sales based on that and similar arguments. 

V. Post-Foreclosure “Confirmatory” Assignments Are Valid To Confirm Prior, Pre-Foreclosure Assignments Of Mortgage
The SJC further ruled that a “confirmatory” assignment, which is an assignment of mortgage executed in recordable form and often recorded after the foreclosure sale on the underlying property is completed, can serve to confirm an assignment of mortgage that occurred by way of a prior, pre-foreclosure-sale securitization agreement.[18]   Specifically, the SJC explained that “where an assignment is confirmatory of an earlier, valid assignment made prior to the publication of notice and execution of the sale, that confirmatory assignment may be executed and recorded after the foreclosure, and doing so will not make the title defective.”[19]    

This portion of the SJC’s ruling again exemplifies how the SJC, despite affirming the lower court’s decisions, significantly reined in the broad grounds and rationale advanced by the lower court.  In its decisions, the lower court rejected the validity of “confirmatory” assignments without meaningful analysis and suggested that any parcel of property that contained a post-foreclosure assignment of mortgage in its chain-of-title is inherently clouded and the earlier foreclosure sale automatically void (or at least questionable).[20]   The lower court’s decisions, moreover, arguably meant that third parties who purchased property at foreclosure sales may not now actually own the properties they purchased in good faith and for value where a post-foreclosure assignment exists in the recorded chain-of-title of those properties.[21]   Indeed, in one recent decision, the lower court rejected out of hand the idea that a third-party purchaser at a foreclosure sale had an interest in the subject property, because there had been a confirmatory assignment of mortgage executed after issuance of the notice of foreclosure.[22]   That rationale has now been rejected. 

The SJC has clearly signaled that the existence of a post-foreclosure assignment of mortgage on the public record will not automatically void a foreclosure or otherwise cloud title to the underlying property.   The press reports that the SJC’s Ibanez decision has voided foreclosure sales on a widespread basis are simply wrong.  Instead, where a defaulted borrower seeks to challenge a completed foreclosure sale based on the existence of a post-sale, “confirmatory” assignment, courts will need to assess the factual background of each challenged loan and each such challenge will depend upon the specific facts unique to that loan.  And, in the context of securitization, such confirmatory assignments will serve to validly confirm the language of assignment contained in the underlying securitization agreements and can thus properly confirm the earlier assignment of mortgage which itself bestowed the authority to foreclose. [23]

VI. The SJC Partially Rejects The “Mortgage Follows The Note” Rule
Most, if not all, states and jurisdictions outside of Massachusetts recognize the well-established common law rule that “the mortgage follows the note.”  This rule means that the assignment of a mortgage note, which is the debt obligation to which the mortgage serves as security interest, carries with it the assignment of the corresponding mortgage without any further action.  The “mortgage follows the note rule” is also codified in the Uniform Commercial Code (“UCC”), which has been adopted, with state-specific variations, in all fifty states and the District of Columbia,[24] including Massachusetts.[25]

The SJC, however, rejected this rule as a matter of Massachusetts law, explaining that “where a note has been assigned but there is no written assignment of the mortgage underlying the note, the assignment of the note does not carry with it the assignment of the mortgage.”[26]   In doing so, the SJC did not completely abrogate the principle underlying the rule, noting that the holder of the mortgage note “has an equitable right to obtain an assignment of the mortgage, which may be accomplished by filing an action in court and obtaining an equitable order of assignment.”[27]   Therefore, the holder of the mortgage note is entitled to an assignment of the mortgage, but the holder of the mortgage note must bring a separate action to obtain that assignment.

As a practical matter, the SJC’s rejection of the widely accepted common law rule that “the mortgage follows the note” may have little effect on the assignment and transfer of mortgages into securitization trusts.   Most, if not all, securitization agreements contain clear and unequivocal language of present sale and assignment to the securitization trustee of the mortgage note and the mortgage for each loan in the pool.  As such, the securitization agreements themselves will serve as an effective assignment of both the mortgage note and the mortgage to the same intended party – the trustee.  Thus, since ownership of the mortgage note and the mortgage for each loan is transferred to and remains with the same entity, securitization trustees should not, as a practical matter, need to resort to some equitable procedure before they may initiate foreclosure proceedings on the mortgage. 

VII. The SJC’s Ruling Is Limited To Massachusetts Law
It is important to address a serious misconception adopted by the press regarding the SJC’s ruling in the Ibanez and LaRace appeals.  The SJC’s ruling is based entirely on Massachusetts-specific law and has no direct bearing on other states’ legal requirements relating to assignments of mortgage, foreclosure or other related subjects.  Indeed, Massachusetts has a somewhat unique body of real property law that has developed over the past two hundred years.  For instance, Massachusetts is a non-judicial foreclosure state and one of a minority of “title theory” states, which treat a mortgage as a conveyance of the legal title to the underlying property from the mortgagor (the borrower) to the original mortgagee (typically, the mortgage lender) and the mortgagee’s assigns.[28]   The practical consequence of this law is that, in Massachusetts, an assignment of a mortgage must be in a writing executed by the party assigning the mortgage and, in accordance with the Massachusetts Statute of Frauds, it must identify the assignee by name.[29]   These requirements are specific to Massachusetts, and the SJC’s ruling will not affect the assignment of mortgages or foreclosures in other states as some commentators have incorrectly suggested.    

VIII. MERS Matters In Massachusetts
The SJC’s ruling is of further significance as it implicitly recognizes the validity of the use of Mortgage Electronic Registration Systems (“MERS”) in Massachusetts.   In mortgage loan transactions in which MERS is involved, MERS is identified on the public land records as the mortgagee of record as the nominee of the loan originator (i.e., the lender) and its assignees.  As such, MERS is listed as the record mortgage holder.  MERS essentially serves as a central registry to track all future mortgage loan transfers and assignments of the mortgage, which transfers and assignments are not, and need not be, recorded in the public land records.  Accordingly, when a borrower defaults on his or her mortgage loan and the mortgage holder seeks to foreclose, MERS, as the last mortgage holder of record, will execute an assignment of the mortgage to the foreclosing entity.  The SJC’s ruling that an assignment from the last mortgage holder of record to the foreclosing entity suffices to demonstrate authority to foreclose (irrespective of any intervening off-record assignments) clearly stands as an affirmation of MERS’ role in mortgage transactions in Massachusetts.  For those who wonder why MERS exists, look no further than these consolidated cases that reference real property law from the end of the 19th century to determine how mortgages are assigned in Massachusetts.  MERS matters in Massachusetts.  

IX. Conclusion
In sum, contrary to press reports, the Massachusetts Supreme Judicial Court’s recent decision in the consolidated Ibanez and LaRace appeals is, overall, a positive result for the mortgage industry.  Indeed, the SJC’s ruling is the first reported ruling from a state’s highest court that recognizes that securitization agreements may serve, as a matter of law, to effectuate the assignment of mortgages from the originator and ultimately to the securitization trustee.  While the future ramifications of the SJC’s rulings are not quite clear, one thing is certain: the SJC’s ruling will not bring about the wide spread invalidation of past foreclosure sales or other chaos as some have rushed to predict. 
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