1)     We already have testimony (and MERS website bears out) that none

of the thousands of securitized mortgage trusts which are unique legal entities are members of MERS.

BUT OFTEN THE TRUSTEES/SERVICERS ARE MERS MEMBERS.

2)     If the trust was required under the terms of the PSA to obtain

title to both the note and the mortgage by the closing date (and it was required to do so you can be sure) then wouldn't that mean that even if you had no intervening assignments of mortgage you would still need an assignment of mortgage from MERS to the Trust that pre-dated the PSA closing date?  (YES for those of you who don't know me that was rhetorical).

TALK SOME OTHER LANGUAGE THAN TITLE TO A NOTE, PLEASE...

THE MORTAGE IS IN MERS NAME MERELY AS A DISCLOSED AGENT.  THE MTG IS NOT AN ASSET OF MERS; IS NOT OWNED BY MERS AND THERE IS NO INTEREST IN THE MTG FOR MERS TO CONVEY AS MERS. MERS REMAINS A GLORIFIED AGENT AND HAS NO INTEREST IN THE MTG OUTSIDE OF ITS SCOPE AS A PLACEHOLDER/AGENT.  SO WHY WOULD MERS HAVE TO BE CLEARED FROM THE CHAIN OF TITLE ON THE MTG BEFORE THE PSA CLOSING DATE?  I KNOW WE ARE SEEING "MERS CLEARING" NOW BUT THAT IS DIFFERENT (SECONDS OR MISTAKES AND BECAUSE THEY ARE TRYING TO AVOID WHATEVER PROBLEM HAVING MERS IN THE TITLE LOOP MAY CREATE NOW OR IN THE FUTURE).

3)     Isn't the fact that they are attempting to assign the mortgage

after the closing date evidence that the Trust was not the owner of the mortgage prior to the closing date, after all, in pretty much every state you will find some law which says that the contents of an instrument affecting real estate when properly executed are true statements of fact which are self authenticating.

SHOW ME SOME LAW OUTLAWING RATIFICATION VIA A CONFIRMATORY DOC.

4)     Also, and most importantly, how many of these after the fact

assignments contain language which says that the note is moving also with the assignment?  That kind of language sort of destroys the whole idea that negotiation occurred earlier and that the assignment is just for administrative convenience.

THE RESTATEMENT OF CONTRACTS (IN LIGHT OF THE UCC) SAY THIS KIND OF LANGUAGE IS SURPLUSAGE AND OF NO LEGAL EFFECT TO TRANSFER A NEGO INSTRUMENT...BUT THERE IS AN ISSUE ABOUT WHETHER ANY OF THESE NOTES ARE INDEED NEGOTIABLE...IF THEY AREN'T THEN THE TRANSFER OF THE NOTE IN THE ASSIGNMENT WOULD BE EFFECTIVE....NOT SURE HOW I FEEL ABOUT THE RAMIFICATIONS OF SAYING THESE NOTES ARE NOT NEGO, BUT I REALLY DON'T THINK ANY OF THEM ARE...
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To: mailinglist@BANKRUPTCYLITIGATIONMODEL.COM

Subject: Re: MERS Language in PSA

Folks,

The really interesting twist on this in my mind are these points:

1)     We already have testimony (and MERS website bears out) that none

of the thousands of securitized mortgage trusts which are unique legal entities are members of MERS.

2)     If the trust was required under the terms of the PSA to obtain

title to both the note and the mortgage by the closing date (and it was required to do so you can be sure) then wouldn't that mean that even if you had no intervening assignments of mortgage you would still need an assignment of mortgage from MERS to the Trust that pre-dated the PSA closing date?  (YES for those of you who don't know me that was rhetorical).

3)     Isn't the fact that they are attempting to assign the mortgage

after the closing date evidence that the Trust was not the owner of the mortgage prior to the closing date, after all, in pretty much every state you will find some law which says that the contents of an instrument affecting real estate when properly executed are true statements of fact which are self authenticating.

4)     Also, and most importantly, how many of these after the fact

assignments contain language which says that the note is moving also with the assignment?  That kind of language sort of destroys the whole idea that negotiation occurred earlier and that the assignment is just for administrative convenience.

If you look at the loan level documents in the collateral file you will generally see that if there is any endorsement of the note it is generally one blank endorsement by the originator (if any is present at

all) and then you will see one recorded mortgage assignment from the originator to the Trust (Max's classic A-D scenario).  Under that fact pattern there is very little that these folks can argue other than ignore the documents and trust me and I find more and more Courts are unwilling to do that.  Therefore I argue that if a MERS assignment to the Trust was ever necessary then it should have been done by the closing date as required in the PSA otherwise it wasn't done and the lien (at least) but almost certainly the note and the lien are not trust assets.  Therefore the trust has never owned the loan, the trust can never own the loan and but for fraud on the Court there would be no argument that the Trust did not have any interest in the loan.
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