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IN THE CIRCUIT COURT OF THE
11TH JUDICIAL CIRCUIT, IN AND
FOR MIAMI-DADE COUNTY, FLORIDA
GENERAL JURISDICTION DIVISION
CASE NO. 05-2425 CA 05
05-10022 CA 05
05-11350 CA 05
05-11570 CA 05
05-12227 CA 05
05-12531 CA 05
05-14401 CA 05
05-14911 CA 05
05-15138 CA 05

MORTGAGE ELECTRONIC REGISTRATION
SYSTEMS, INC.,

Plaintiff, » J

vVS.
ENZO CABRERA, et al.,

Defendants.

/

Miami-Dade County Courthouse
73 West Flagler Street

4th Floor

Miami, Florida 33130
Friday, September 16, 2005
1:30 p.m.

The above-entitled cause came on for hearing
before the Honorable Jon Gordon, Circuit Court Judge
pursuant to Notice.
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| APPEARANCES :

MORGANﬂ'LEWIS

. BY: ROBERT BROCHIN, ESQ.

200 South Biscayne Boulevard
Suite 5300

Miami, Florida 33131

on behalf of MERS.

AKERMAN, SENTERFITT
BY: .WI@LIAM HELLER, ESQ.
350 East Las Olas Boulevard

'Suite 1600

Fort Lauderdale, Florida 33301
on behalf of Countrywide.
SHARON HORSTKAMP

1595 Spring Hill Road

Court

No. 1

Suite 310
Vienna, VA 22182

ELIZABETH WELLBORN, ESQ
BARRY MARCUS, ESQ.
DONNA GLICK, ESQ.

and DONNA EVERTZ, ESQ. ,
on behalf of U.S. Bank National Associates.
CARLOS ENRIQUEZ, ESQ.

on behalf of the Estate of Jose Martinez.

MARTSOL MORALES, ESOQ.
on behalf of MERS.
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THE COURT: Thank you. Please be seatédf
A lot of people here. Why.don't I first start’
off by asking you please té make your '
appearances.

Yes, sir.

MR. BROCHIN: Good afternooﬁ, Your Honor.
Bobby Brochiﬁ, Morgan, Lewis and Bockius on
behalf of MERS.

THE COURT: Thank you.

Is there --

MR. BROCHIN: I will introduce Sharon
Horstkamp who is general couhselk}rom MERS! who's
sitting here. o zn

THE COURT: I'm sorry, your namef please,
ma'am.

MS. HORSTKAMP: Sharon Horstkamp, Your
Honor. I'm general counsel with MERS.

THE COURT: Okay. Yes, sir.

MR. HELLER: Judge, good afternoon. Bill‘
Heller from Akerman, Senterfitt with Countrywide
Home Loans in the Spencer Gordon case, 12531.

THE COURT: Thank you. Okay. I received
your memo yesterday at 4:30. Did you say your

name was Housecamp (phonetic)?

MS. HORSTKAMP: Horstkamp, Your Honor.

Veritext/Florida Reporting Co.,LLC
Serving the State of Florida (305) 376-8800
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THE COURT: Okay. Thank you. Are there any

other lawyers here representihg any of these

other defendants? Did you all want to make your
appearances? You're welcome to come up here.

Yes, ma'am.'

MS. GLICK: Good afternoon, Your Honor,
Donna 'Glick on behalf of ~~'a¢tually we would
'liké to enter a noticelof‘appearance on the
Cabrera case on behalf of U.S. Bank National
Association as trustee. We'dvlike to enter an
appedrancé as the assignee of MERS. We would
like té file a motion to reblead,\to -~

THE‘COURT: To what? ‘ ?“

Mé. GLICK: To replead; to bringkthe action
in the name of U.S. Bank National Association as
trustee. The holder of the note.

THE COURT: It's a.motion to amend.

MS. GLICK: Yes, Your Honor.

THE COURT: I'm reserving on motions to
amend. You're welcome, if you believe yourself
to be a party, to sit at table.

Yes, ma'am.

MS. MORALES: Good afternoon, Your Honor,

Marisol Morales appearing from the law firm of

Ben-Ezra & Katz in the case of Mortgage

4
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5
Electronic versus Revoredo, Case Number OS—i1570. '

THE COURT: I'm sorry; who did you say yo?
represented? | '

MS. MORALES: , I also represent MERS.

THE COURT: Okay.

MS. MORALES: I'm from the law firm of
Ben-Ezra & Kétz.

THE COURT: Okay. All right.

MS. MORALES: T'm one of the law firms that
was ordered to show cause. |

THE COURT: Yes, ma'am. You're here I guess
as co-counsel then with the bthefxcounsel.“

MS. MORALES: Yes, Yoﬁeronor.xw

THE COURT: You're welcome, ma'a;, if you
wish, to sit at the table, whatever ydur
pleasure.

MS.. MORALES: Thank you.

THE COURT: Yes, sir.

MR. MARCUS: Good afternoon, Your Honor.
I'm Barry Marcus from Marshall Watson.

THE COURT: Yes.

MR. MARCUS: We actually were noticed for
four cases this afternoon.

THE COURT: Yes, sir.

MR. MARCUS: And just so -- to address the

Veritext/Florida Reporting Co.,LLC
Serving the State of Florida (305) 376-8800
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‘éourt to make them aware that three of the cases

have'aCtuglly already been dismissed. So I only

have 6ne case before Your Honor.

THE COURT: I know thét some had been. I
believe I'm here on consolidated cases 05-2425,
05-10022, 05-11350, 05-11570, 05-12531, 05-14401,
05-14911, and 05-15138. R
‘ | I know there were‘soﬁe voluntary dismissals.
Are any of these»that I identified voluntary
dismissals? |

'MR. MARCUS : Your Honor, there's a voluntary
dismiséal issue on 05-11 - I'm sgfry 05-0 --
'05-10022; 05-11350. I'm sorry, that:wFs the only
one thét's actually still open. 05-11350 is
still open. 05-14401 there's a voluntary
dismisgsal entered. 05-14911 there's also a
voluntary dismissal issﬁed. Those four cases are
ours.

THE COURT: What I then have apparently
pending is 05-2425, 05-11570, 05-12531 and
05-15138.

MS. WELLBORN: Correct.

THE COURT: All right. The court does
retain jurisdiction pending the disposition of

the pending matter. Voluntary dismissals

Veritext/Florida Reporting Co.,LLC
Serving the State of Florida (305) 376-8800




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

& '»%
. ) : '

7

notwithstanding at this point. Those which|héve *
been previouély dismissed éo'be it.

Hi, Your Honor. You'fe welcome to --

JUDGE GENDEN: I'll sit over here.

THE COURT: Okay. Give Judge Genden one of
these.

Yes.

MS. WELLBORN: Good afternoon, Your Honor,
I'm here making an appearance in case 05-15138.*

THE COURT: Yes, ma'am.

MS. WELLBORN: And 05-12531 on behalf of the
Cheveria and Associates, andythe two Mortghgee
Electronic Registration iﬁvthose ca;es.

THE COURT: Whoa, you wenﬁ too f;st, too
slow for me. I didn't catch the rest of it.

MS. WELLBORN: I'm here on behalf of the
Cheveria and Associates in those two cases that I
mentioned, Your Honor.

THE COURT: I got the 15138.

MS. WELLBORN: Okay. And the other one was
05-12531 Mortgagee Electronic versus Gordon.

THE COURT: Okay. You're welcome, counsel,
to sit up here as well.

THE COURT REPORTER: I'm sorry, what was

your name?

Veritext/Florida Reporting Co.,LLC
Serving the State of Florida (305) 376-8800
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‘MR. WELLEORN: Elizabeth Wellborn.

THE COURT: Okay.

MR. ENRIQUEZ: Good afternoon, Your Honor .
My name is Carlos Enriquez and I'm here on the
case counsel jusﬁ cited, opposing counsel,
05-15138. 'I represént the Egtate of Jose

‘. - :
Martinez. ’

' THE COURT: Counsgl,'thank you for being
here.

I have given a great deai of thought to how
we all should proceed with this hearing. It has
come béfore the court or tﬁe court has brought it
before ﬁe‘on the Corrected Order toXShow Cause.

I didiéeview your memorandum of law..\This is the
evidentiary hearing. This is the hearing on the
Order to Show Cause why these cases and similar
cases ought not to be dismissed as a sham and/or
as a frivolous pleading. The cases that I
selected here on the Order to Show Cause were
frankly simple random cases in my division.

These were not selected with any particular
purpose other than as a happen to come before my
desk;

Let's start by discussing some of the things

that have come to the court's attention. And I

Veritext/Florida Reporting Co.,LLC
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made some notes on this and let me just sha?e‘
them with yoﬁ and then we Qill proceed hopeful}y
in due coﬁrse. I made notés on one of the cases
or several of them. Case Number 05-15138 which
is still pending. That's filed by the
Cheveria -- am I pronouncing tha£ correctly?

MS. WELiBORN: Yes, sir.

| THE COURT: I see that this is a case -- is

this on? My voice is going. | |

I see that this is a case filed by MERS as a
nominee on behalf of Washington Mutual Bank. The
lender is GN Mortgage Corporétion? ‘In Parbgraph
4 of the complaint MERS as|nominee ;I§ims that it
is the holder and the owner of the note. The
note which is attached obviously does not
reflect -- I don't believe there's a note
attached to that. There also is attached to the
complaint a notice of debt collection. The
notice indicates that unless the defendants do
something within 30 days they will proceed,
although the summons of course is 20 days.

In Case Number 05-14401 filed by the Watson
firm MERS is nominee for Aurora Loan Services,

Inc. is bringing the action. The lender is

Finance America, LLC. Count I to reestablish the

i

Veritext/Florida Reporting Co.,LLC
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note alleges that the plaintiff is the owner of

10

the note and the plaintiff was in possession when

1ost.‘

Courit IV alleges -- strike that.

Count II, Péragraph 11 alleges that the
plaintiff owns and holds thg note. MERS is sued
as a defendant nominee for Finanbial America, soO
.they are both the plaiptiff and the defendant in
the same lawsuit.

Case 05-11350 filed by the Watson firm.
MERS‘brings the action as nominee for GMAC Corp.
The leﬁder is Impac Fundiné Corpé}ation d/b/a
Impac Lénding Corporation. Cqunt Iit?. |
reestéklish the note, Paragraph 3 alleges that
the plaintiff is the owner of the noté.

Count II for foreclosure alleges that the
plaintiff owns and holdé the note.

Count -- Paragraph 20 alleges that MERS as
nominee for Impac is sued as the defendant.

So again you have the plaintiff suing itself
as the defendant.

Paragraph 2 of the complaint alleges that
the borrower delivered to MERS as nominee for
Impac a promissory note. That's all in the

complaint.

Veritext/Florida Reporting Co.,LLC
Serving the State of Florida (305) 376-8800
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There's an answer filed by the same law firm

on behalf of the defendant in which it d_eniesJ
knowledge of the allegatioﬁs in Paragraph 1.

Paragraph 1 MERS answer asserts that it's
without knowledge to the allegations filed in the
complaint. |

Paragra?h 10 of the complaint alleges that
the borrower delivered the note and the mortgage
to MERS as nominee for Impac. |

Paragraph 2 of the answer says it's without
knowledge. By the same law firm. Plaintiff and
defendant. | N '

In Case 05-1227 -- I‘think I g;t all the
twos in there. 12227 MERS filés a la&suit as
nominee for Countrywide Home Loans, the lender is
Quick Loans, Inc. MERS as nominee for Quick is
joined as a defendant. In that case I never
found any service of process.

Paragraph 2 the plaintiff alleges as agent
of the server it is the present owner and
constructive holder of the promissory note and
mortgage.

Paragraph 20 alleges plaintiff is the

agent -- plaintiff as agent became the holder.

Case Number 05-12531. This was the one

Veritext/Florida Reporting Co.,LLC
Serving the State of Florida (305) 376-8800
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that the court granted the order on rehearing

12

having' sua sponte previously dismissed the action

belieﬁing that it was appropriate as no héaring
on the matter and the court thought we were
without a -- was‘appropriate.

MERS as nominee for Countrywide Home Loans
brihgé'éhe lawsuit. The lender is Countrywide
'Hoﬁe Loans. Attached ;o the complaint is one of
the fair debt notice collection things of 30
days. The plaintiff now alleées that it owns and
holds the note. The plaintiff ig MERS as
nominee. | S

Case 05-2425 the Office of David Sterﬁ.

MERS ié the plaintiff in itgkown righé. It's not
suing as nominee. The lender is Fremont
Investment and Loan.

Paragraph 5 says the plaintiff owns and
holds the note and mortgage. There's a fair debt
collection notice.

Paragraph 17 joins MERS as a nominee for
Fremont. It answers the complaint and admits
that it may have an interest in the property.

Case Number 05-14911 filed by the Watson

firm. MERS is nominee of GMAC Mortgage. The

lender is Popular Mortgage.

Veritext/Florida Reporting Co.,LLC
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Paragraph 3. The plaintiff owns -~_i§ the
owner of thefnote.‘ |
| Paragraph 19Ajoins MEﬁS as a nominee '
defendant for Popular Mortgage. Both the
plaintiff and defendant again.

Case number 05-11570. MERS‘is nominee for

Accredited Home Lenders, Inc. The lender is

- Accredited Home Lenders, Inc.

Paragraph 10 alleges MERS may have aﬁ
interest. There's a notice of fair credit. MERS
was defaulted by the clerk in this case. The
plaintiff defaulted itself iﬁ théxcase. The
original note was filed. | 3“‘

There's something terribly wrongxhere,
folks. There's something wrong here.‘ If this
doesn't red flag a significant problem nothing
does. I notice in your memorandum of law,
counsel, that you made reference to your
website. The court will take judicial notice of
that site and the documents therein contained and
in that light the court will ask the clerk to
mark that volume there as Court's Exhibit 1 which
are copies of the website material.

And, counsel, if you like, please, why don't

you take a copy for your reference and we will go

13
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throngh some bf these documents. Those can
reﬁain’thgre unless some other person feels a
need~no have a copy for the moment. If ndt, then
so be it.

So the;issué before the court, counsel, as I
see it is does the plaintiff’have legal standing
to foredlose on these mortgages and to
‘reeétablish the notes ;n question, or the
allegations thatlthe plaintiff owns and holds the
note, that they were entitledvto enforce the note
when the loss of possession occurred, that they
directiy or indirectly acqnired AWnership in the
instrument from a person who was enﬁ%tled to
enforéé it from the loss of<possession and that
the loss of possession was not the result of a
transfer and that they had a right to enforce the
instrument. All these nllegations as set forth
in each of these complaints. And the question
before the court is on the motion -- on the
court's motion to dismiss as a sham is has the
plaintiff made these allegations knowing them to
be false from the plain and received facts in the
case.

Before, counsel, I invite you to respond, I

want to, if I might, direct your attention to the

14
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folder that I have provided to you which I haﬁe *
marked as Court's Exhibit ;-;Composite Exhibit’
i. If T can invite your aﬁtention, please, to
Number 16, the last one. On your website there
are posted inquiries and responses and these are
some of the inquiries and responées that have
been made. And then I'm going to ask you,
please, for your position.

And in fact a number of these responses wer;
made by you Ms. Horstkamp, correct?

MS. HORSTKAMP: That's correct, Your Honor,

\a
yes. ¥

THE COURT: And perhaﬁs you céﬂ\give the
court some insight. Looking first to the inquiry
of September 23, 2003 by a Ms. -- I believe it's
Ms. Nye. N-Y-E.

MR. BROCHIN: Wait a minute, Your Honor,
where is that?

THE COURT: Okay. Let me give you a moment,
please. It's towards --

MR. BROCHIN: Is there a page?

THE COURT: No, I didn't number it. It's
under Tab 16 and it is -- the most recent is on

the top and the older is below so if you take a

moment to look at the September 23rd inguiry.

Veritext/Florida Reporting Co.,LLC
Serving the State of Florida (305) 376-8800
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MR. BROCHIN: 20032
‘THE COURT: Do you have it? Okay.

MR. BROCHIN: 20037

THE COURT: Right. Let's read it. The memo

from her says: Can you explain to us how
hundreds of millions of dol;ars of promissory
notes'{ﬁ the State of Floridé are being lost,
'stdlen or destroyed anq how such notes are being

accounted for on the books of the various

-~ investors such as Fannie Mae, Freddie and wvarious

trusﬁs? |

Iﬁ light of the recenﬁ event;,xit begs the
Fquestioﬁ‘if notes, mortgages and otﬁé{ docﬁments
(assighments in particular) securing.loan
indebtedness that are not being recorded or being
posted or predated to allow various accounting
treatments. |

Another question we've had posed to us by
members of the media is could notes be
cross-collateralized as part of different loan
pools or are delays in payoffs of such loans
being held back to smooth out earnings or
prepayments so as not to accept the assumption --

affect the assumptions being used to value the

MSRs of various owners and members of the

16
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organization.

How can'you explain the plethora of missing
. . ’ }
notes that representatives of your organization

attest in affidavits are being lost, stolen or

17

destroyed. If destroyed, how and why and how can.

we assure investors in mutual funds, corporations
and pension funds who are investing in these MBS
products why the perfected collateral securing
such investments are being lost, stolen or |
destroyed?

We are at loss here as toswhy is MERS
covered up and allowing sucﬁ affidavits td be
signed under its corporaté‘seal aﬁd name.

Your response. This respdnse ;s limited
only to the questions asked that deal directly
with MERS' role as a mortgage industry. There's
always a recorded document (mortgage or
assignment) naming MERS as the mortgagee in the
applicable county land records. Notes are not
recordable documents. Once MERS becomes the
recorded mortgagee, if the mortgage‘lien remains
with MERS, there are no assignments to record,
but if the mortgage lien leaves MERS, then

there's also a recorded assignment from MERS to

the new mortgage lien holder.

Veritext/Florida Reporting Co.,LLC
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If you'fe looking for specific loan
informat;on on a mortgage for which MERS holds
the mértgage lien in the land records, yoﬁ may
call our service information system number I
guess (888) 679-6377. The number operates seven
days a week, etcetera. |

Her response to you was; No, Sharon, I 'want
tovknow why all your lquérs and those of your
cohorts are filing false affidavits in Florida
courts with all the tight Conﬁrols of document
custody (see Fannie and Freddie guidelines as

. : -
well as your own foreclosure guide for the

‘state). I want to know why affidavits‘being

A
¥
signed by servicers in your name claim no one

else has beneficial rights to mortgagé.

Beneficial holders being shielded. Why?

Assignee liability‘perhaps. Postdating or
later dating of notes on the books (when are
investors taking notes off the books?). How many
are claiming the note on the books? We have seen
cases where three different parties are claiming
ownership of the note.

How could three parties all own the same
note unless they have some little piece, but they

are all claiming the same amount.

18
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You may want to study the Florida RICd law.
It may prove'useful to you.in your upcoming |
depositions and perhaps whon you have to explain
yourself and your business to government
regulators, AGS and USDOJ. I don't know what
that is. Much luck. Hey, and will you answer my
question on here for all to see?

It doesn't appear they gave a response.

Another memo of particular interest is the!
one of September 23rd and it is the one following
the one'from counsel by the same individual.

The question is: Does MERS‘inot the server,

trust, SPV, REMIC, or any‘holder ofgpledged
securities, pools, notes, mortéages,“atcetera)
ever have as an organization, not as a nominee
for another party, entity, a beneficial interest
in the mortgage, promissory note, deed of trust
or other document securing the loan on a
property?

Your response. MERS holds the mortgage lien
as mortgagee in an agency capacity for the
mortgage lender, its successors and assigns.

This occurs either through a recorded mortgage in

which the borrower names MERS as the mortgagee or

through a recorded assignment. The borrower, by

19
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signing the mortgage document, acknowledges that

MERS holds a legal interest in their mortgage.

ﬁer response. Mortgages are typicaliy used
and are foreclosed judicially. MERS local
counsel advises}ﬁhat a loan can be foreclosed in
the name of MERS. When MERS has been assigned
thebméfﬁgage, the caption of‘the'complaint should
'state Mortgage Electroqicé. However, this
changes slightly‘if MERS is the original
mortgagee, et cetera. MERS sﬁands in the same
shoes as the servicer. An investor, typically a
secondéry market investor,‘will gg the ultimate
owner of the note. ?‘

Féllowing down without reading tﬁe entire
thing. There is much fraud in the mortgage
servicing and banking industry as evidenced by
recent headlines from pfedatory lending to
Fairbanks and Freddie.

Therefore, attention should be paid by all
to red flags for fraud which include missing or
lost documentation as stated in many industry
guidelines but especially in the OTS and OCC
guidelines -- guides and audit manuals.

You still have not answered my question

regarding all the affidavits in the many cases

20
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you have filed in Florida claiming to be‘thé only '
holder of a beneficial intérest in a note with’no
dne having a claim and thaﬁ the aforesaid note
was lost, stolen or destroyed which defies all
logic and raises huge red flags for the entire
industry. Why? Simple questioné and should be a
simple answef.

i

Finally the memo of September 23. Actually
I think that's the one I just read. The other |
one that caught had my eye was the memo of
September 26, 2003. g

Why does MERS' name appéar 0; SO many* lost
note affidavits in the Stafe»of Florzga? Floriéa
is a judicial foreclosure staté. Note/Mortgage
to be made part of the foreclosure filing. Yet,
mysteriously, negotiable paper endorsed in blank
being lost, stolen or destroyed. How? Explain.

As having investments in the Fannie and
Freddie, I want to know where these notes are,
especially in light of the stringent document
custody procedures put in place. Are you not
concerned about the filing of potentially many
false affidavits under your name? Examine your

own foreclosure manuals for Florida and reconcile

the fact that you don't have a beneficial
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intefest in Ehe note, yet so many affidavits
claim you do. Why are you'hiding the names of
the iﬁvestors? How are these notes being‘booked
and on which entities' balance sheet? Are
implicit or implied recourse agreements occurring
that are invalidating the t;ue sale nature of the
MBS transactions? Why can'tiborkowers learn from
yoﬁ who has custody of’théir note and what the
chain of assignmgnts to that note were on your
system? Answer the questions.for all to see.

'No résponse.

3

Perhaps the final one is. The one by --

dated January 15, 2003. By Madeline .Pew. D-E-W.

It say; as follows: I was recently tgld that the
manner in which our firm was filing foreclosure
actions in Florida was problematic in that MERS
was claiming to hold thé note and be the only
beneficial party with an interest in establishing
the note, when we all know that servicers,
investors and the GSEs hold the interests and the
payments eventually go to them.

Also, my research of MERS information and
procedures shows that MERS never holds any
documents including the note and does not have

any beneficial interest in the note. Can we all

22

Veritext/Florida Reporting Co.,LLC
Serving the State of Florida (305) 376-8800




‘‘‘‘‘‘‘

10
11
12

13

14

15

16

17

18

19

20

21

22

23

24

25

~discuss your concerns.
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be in violation of any applicable laws or pﬁtting'
ourselves 1nd1v1dua11y or as'a company for clalms
by borrowers clalmlng that MERS is not the owner
or holder in due course for the loan? I am
troubled by this. Can you help?

Thanks. |

The answer. Please contact us directly to

I think that might be it. So in light of
the history and the cases that I've recited to
you and the concerns here, having taken judicial
notice of the matters on thé website, counksel,
please explain to me whetﬁer or notxmr how it cén
be that MERS claims that it owﬁs -- e;cuse me --
that it owns and holds the note to prosecute
mortgage foreclosure actions and/or for the
reestablishment of notes that it owns the note
and that they were entitled to enforce them when
the note was lost from possession, et cetera.

Yes, sir.

MR. BROCHIN: Your Honor, you threw a lot
out, but I would first suggest that I recognize
there are pleadings, many of them that contain

inconsistent allegations perhaps --

THE COURT: Excuse me one minute.
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MR. BROCHIN: There are complaints and

allegations that contain inconsistent allegations'
that éertainly need to be amended to state
straightforward the standing that MERS has.

I would start with this. I believe I can
demonstrate to this court without doubt and
perefI& allege MERS is the feal’party in
‘inﬁérest who has approgriéte standing to bring
these foreclosure actions.

THE COURT: Counsel, I nétice in your
memorandum you make reference to a proposed
amendea complaint. I didn;t -~ don't have it.

MR. BROCHIN: I have a copy far you. ‘It was
filed‘§esterday. | &

THE COURT: Would you hand it to the clerk
and let me take a look at it.

MR. BROCHIN: I wiil. And I would suggest,
Your Honor.

THE COURT: Give me, please, just a moment .

Okay. I have reviewed it.

MR. BROCHIN: And I was going fo say I would
suggest that that amended complaint, A,
demonstrates that MERS has standing as the right
party, the real party in interest and as the

holder of the note who has physical possession of
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the noté to bring a foreclosure action. - '

THE COURT: Let's talk about that. Does
MERS assert that it owns aﬁy of these notes, 'has
any beneficial interest in any of these notes?

MR. BROCHIN: I'm going to take the second’
half because I do believe that's‘a two-part
question. Aé to whether it has a beneficial
interest.

THE COURT: Yes, sir.

MR. BROCHIN: Defining beneficial interest
as the investor or lender who is ultimately
entitled to the proceeds of fhosé\notes once they
have been collected by MEﬁS and enfgrfed by MERS
the answer is no. I would add'strongly that the
beneficial interest in the notes by aﬁyone, MERS,
servicers or any entity coming before the court
is totally irrelevant under Florida law as to
whether they are the real party in interest to
bring the foreclosure action.

THE COURT: You mentioned the word servicer.
Would you explain to me what you understand a
servicer to be under the MERS system.

MR. BROCHIN: The notes being negotiable

instruments travel through the markets, they go

from the original lender perhaps to a secondary
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_market like Fannie Mae and Ginnie Mae and Freddie

Mac. They may in turn sell it to third-party

invesﬂors, mutual funds, title insurance
companies and the like.

Servicers afose because of the traveling of
those notes to service the notes, collect on the
notés)'énforce the terms of'the hotes, and
‘basﬁcally administer the rights and obligations
under the notes on behalf of those various
investors as they travel throﬁgh the market.

THE COURT: MERS is not a servicer?

Mﬁ. BROCHIN: MERS is.not a ‘servicer, but in
a legalysense MERS stands in a simii@r position
to a éérvicer in its abilit?vto f
foreclose because--

THE COURT: Who selects the servicer?

MR. BROCHIN: The investors and the lenders.

THE COURT: Okay.

MR. BROCHIN: Those who ultimately I suppose
have that beneficial interest in the notes. The
ones who are interested in getting their
investment in returns.

THE COURT: What is it, please, that MERS

does? It's all an affront, isn't it?

MR. BROCHIN: MERS electronically registers
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the mortgage in their names. The borrower -- the
borrower takes a loan. On that mortgage contract
. - . ) }
between the borrower and MERS MERS is the named

mortgagee. It says right there MERS is the

27

mortgagee. It says MERS is the mortgagee on that .

contract as the nominee for the lender, its
successors aﬁd assigns.

It also says by the way, which I think is of
some importance, that MERS, Mr. Borrower, is the’
party who will foreclose on your property should
there be a default.

4

THE COURT: MERS is not the Servicer,!
correct? l} E«k
MR. BROCHIN: It is not the servicer.

THE COURT: A servicer is a separate
independent legal entity, correct? |

MR. BROCHIN: Separate from MERS, correct.

THE COURT: Okay. When these lawsuits are
brought, they are brought as nominee for an
entity. Is that entity the servicer?

MR. BROCHIN: It could be and it should.
And I should tell you if it is brought as a
nominee or authorized agent for the servicer, it

should plead that so the court knows and that's

what Florida law requires. And if it pleads it,

i
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»yit pllead‘s it because that servicer is the note
holder. And the note holder, not the owner --
the néte holder is the party in Florida who is
the real party in interest to foreclosure.

THE COURT : 'So the person who owns the

note -- strike that.

" MR! BROCHIN: Holds it.

THE COURT: The person who holds the note,

the physical possession of the note is the

gservicer?

'MR. BROCHIN: In the amended complaint I

Y

handed you MERS holds the note.
THE - COURT : Okay. You've handéci me this. I

b
haven't given leave to file it, but we can

certainly discuss it for a moment. Are you

asserting that MERS is saying in good faith that

it has actual physical possession of the document?

MR. BROCHIN: In that case absolutely. Not

only of the document. It has physical possession

of the note, it 1s the payee of the note under

Florida law becaUse the note is endorsed -- that

endorsed in blank. Under Florida law if

note is
4 note is endorS€4d in plank and transferred to
MERS, which it W&S, and alleged, MERS is the

¥ are the bearer of the note and

payee because b

“lorida Reporting Co.,LLC
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so not only do they have physicalrpossessioﬁ,’
they are the'named.payee aﬁd'therefore the hol?er
of the note. | | !

THE COURT: Is this the common practice for
MERS to have physical possession?

MR. BROCHIN: When it comes‘to
foreclosuresé

THE COURT: Yes, sir.

MR. BROCHIN: It is the preferred practice.

THE COURT: Take a look, if you would,
please, on Tab Number 14. Under the website
mortgage foreclosures in Floiidé it sets forth

' kY [
what the procedure is. Let's read it together.

\

MR. BROCHIN: If you could just tell us
where we are at. |

THE COURT: Okay. Let's -- we‘ll read it.
It says: Foreclosing a loan in the name of
Mortgage Electronic Registration Systems, Inc. is
something new in the foreclosure arena. Howevér,
when the role of MERS is examined, it becomes
clear that MERS stands in the same position to
foreclose as the servicer. MERS, like the
servicer, will be the mortgagee of record.

Skipping down. It says: The body of the

complaint should be the same as when foreclosing
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in tﬂe name 6f the servicer. MERS stands in the
same shoes as the servicer to the extent that it
is noE beneficial owner of the promissory}note.
As an investor, typically a secondary market
investor, will be the owner of the note.

Then it goes on to say‘that employees of the
serViééf will be certifying dffibers of MERS.
Thié means that they are authorized to sign any
necessary documents as an officer of MERS. The
certifying officer is grantedlthe power by
corpdrate‘resolution from MERS. In other words,
the saﬁe individual that signs thé document for
the ser&icer will continue to sign &@cuments, but
now aépan officer of MERS.. X

If you look there at Footnote Number 1. It
says: , Even though the servicer has physical
custody of the note, custom in the mortgage
industry is that the investor (Fannie Mae,
Freddie Mac or Ginnie Mae or the private
investor) owns the beneficial rights to the
promissory note.

Footnote Number 2. If the promissory note
is endorsed in blank and the servicer has
physical custody of the note, the servicer will

technically be the note holder as well as the
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recorded mortgage holder. By virtue of haQing
the servicer's employees bé the certifying
officer of MERS, there canlbe an in-house '
transfef-or possession of the note so that MERS
is considered the note holder for the purpose of
foreclosing the loan.

Counsel; it just really doesn't seem to me
that in truth MERS holds anything. It looks like
under their own procedure they do not have |
physical custody of the instrument.

MR. BROCHIN: Well, actually what was said
there is all accurate in terﬁs of*the statls.

]

THE COURT: Okay. | | N

MR. BROCHIN: Let me just.by conérast draw a
comparison to another case, Spencer Gordon, which
is before you.

THE COURT: No, no, talk about this. You
represented to me because I'm concerned about the
allegations made by this company that they own -
and hold the note. Maybe they hold it. They
don't hold it. Their procedure refleéts that
they don't hold it. That the servicer holds it,
which is a separate legal entity. That a charade

of sorts has been instituted to have some

resolution instituted that says, okay, well,

31
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we'ré going Eo pretend like you're our employee

so therefore, although you‘haVe physical custody,'
where?er you are, we are going to say we have
custody. ' That doesn't seem honest.

MR. BROCHIN: Well, I take exception to
the suggestion that it's ei?her dishonest or some
sort &f 'charade. MERS as a éepafate independent
coﬁpany certifies as oﬁfiéers of MERS individuals
and you can certainly be --

THE COURT: What does thét mean?

'MR. BROCHIN: It means that they say, Mr.
Jones,vyou are an officer,‘secreféry, vice
presideﬁt'or the like of MERS. You%can ceftainly
in anypentity serve as an officer of.%ore than
one company. So they are an officer with
fiduciary relationships to MERS, with fiduciary
relationships to counsei they hire and then they
go out and they hire counsel on behalf of MERS.
They act and talk and speak and make
representations as officers of MERS. Do they at
the same time simultaneously perhaps Serve as an
officer or an agent of a different entity?
Perhaps. But that doesn't take away nor does it
make it in any way illegitimate the fact that

they are at that time an officer of MERS who
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hires counsel to come to this court to repfesént
MERS and say'I got the noté.' ’
| THE COURT: But let mé ask you this. Who
has discretion, control over the note, the
payment and the like? Is it MERS, the server or
the holder? Strike that. Or the investor. Who
does MERS liéten to? Or does it have its own
discretion? If they hold it, they can do what
they want with it or do they follow direcﬁibns?‘

MR. BROCHIN: I think ultimately they are
the holder, which again I need to‘gnderscore is
perfectly not only legitimaté undef Florida law,
it is the preferred way. ’They go out“and they |
collect on thése notes, file sﬁits on these 
notes, enforce these notes and foreclose for
these people who have the ultimate beneficial
interest in the notes who would ultimately be the
ones to give the direction because they are the
ones who are going to ultimately receive the
proceeds of those notes.

THE COURT: So we go back -- one second. We
go back again to the question is you're asserting
although the separate entity holds the physical

paper, because MERS promulgates a resolution

making the same individuals -- of course one
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doese't know‘what the organization is or who the
records cpstodian is and these things, but your
belief is whoever these people are can be made
employees of MERS such that MERS can legitimately
allege that it holds the note. And the question
is who has the ultimate say-so over the note.
Whose 'direction, if any, does MERS follow?

‘MR. BROCHIN: I weula say the person, entity
who ultimately ie going to -- who owns the note
in a beneficial way who is going to -- whose
mone? it is to be collected. They are the ones
that the servicers serve and they are the ones
bthat are members of MERS who ultlmatély they take
dlrectlon from.

THE COURT: Take a look, if you would,
please.

MR. BROCHIN: And it says so by the way in
the agreements that MERS enters into with
members. These owners, if you will --

THE COURT: I do want to go over that
agreement. Take for a moment if you would,
please. Take a look at Tab Number 9.

MR. BROCHIN: Your Honor, just as a point.
All these owners, these people that you say that

are out there, they are all members of MERS so
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these aren't some strangers out there. In'fadt
if they are not members oflMERS, then these ’
actions afen't brought. 85 they are all members
of MERS who are part of this organization in
terms of being membership and subject to the
rules of the agreement.

THE COUﬁT: Take a look, if you would,
please, at Tab 9 which is the rules of
membership. And if you would go please to Page
26 -- actually before you reach Page 26, go if
you would, please, to Page 10. F am reading
under Section 4, Sub B and that'éxunder '
registration of MERS whicﬂ says: As, long as
there are no contrary instructions, wken the
beneficial ownership of a mortgage loan
registered on the MERS system is vested in a
non-member MERS and Mortgage Electronic
Registration Systems, Inc. shall at all times
comply with the instructions of the members shown
on the MERS system as the servicer of such
mortgage loan with respect to transactions
relating to such mortgage loan.

Then if I might, please, direct you to Page

13, Subsection 6. It says: MERS shall at all

times comply with the instructions of the holder
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of mértgage ioan promissory notes. |

I'will read it again. MERS shall at all
times.comply with the instructions of the holder
of mortgage loan promissory notes. In the
absence of COntréry instructions from the
beneficial' owner, MERS and Mortgage Electronic ¢
Registration Systems, Inc. méy rely on ’
insfructions from the gervicer shown on the MERS
system in accordance with these rules and the
procedures with respect to trénsfers of
beneficial ownership. The beneficial owner shall
give aﬁy such instructions}to MERé‘and Mortgage
Electroﬁic Registration Systems, Inéﬁkin writing
and théy may rely, et ceteré, \

It looks like the procedures belie your
assertion that you are the holder. It seems like
the holder is somebody élse. You're looking to
someone else who is -- who you say is the holder
and owner to tell you what to do. How do you
reconcile this with your assertion that you are
the holder when your procedure suggests that
you're taking directions from the holder?

MR. BROCHIN: Because the notes can change

status as holders. Initially, for example, the

servicer may not be the holder. 1It's held in
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custody as the note is performing. The note is

i

transferred -- possession is:transferred often’
When it's time to»foreclosé on the note. In'
other wérds, when you're transferring possession
of a note, you can do so for the purposes of
maintaining a foreclosure actionl So they may
not, MERS, héld the note initially, they may not
hold the note ever but when it comes to the point
of foreclosure, they either will hold the note o;
they are filing the suit as the authorized agent
on behalf of that note holder. '

THE COURT: When you séy the; %old the note,
are you saying notwithstaﬂding the pche ure se£
forth in your manual that theyvhave physical
possession and not some other entity that they
give some resolution to? If so, where is the
depository or where is that? Where do they
collect these documents? Where would one go at
MERS to take a look at it. If you were to call
MERS and say I really want to see this note.
Where would one go to look at it?

MR. BROCHIN: MERS, as a matter of course,
does not hold the notes. They only become

holders of the notes if they need to foreclose.

and I may add they are not necessarily the holder

37
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of the note even on a foreclosure action because

as I'm'trying to suggest in Florida particularly,

you dén't need -- if you're acting on behalf of
that holder of the note askhis agent, you are the
party appropriaté to file the foreclosure action.

THE COURT: But you dog't allege you're-
acting'én behalf of the holdér. 'You allege you
‘hola it.

MR. BROCHIN; In that case, correct.

THE COURT: In all the céses.

'MR. BROCHIN: In that case -- no, well.
I'1ll gét to that in a minuﬁe. Iﬁ\that case MERS
holds the_note. Its counsel has ——3M§RS‘ Counsel
has thé note. Its lawyer —;Athat's where you
would go and quite frankly as the court would say
you need to proffer the note to me because I need
to see that note and if‘it alleges, which it did
in this case, that it has actual physical
possession, it will, as required by law,
proffer --

THE COURT: Notwithstanding these procedures
that say -- that says MERS really doesn't
actually hold it, the servicer holds it. You

give them a resolution and we tell the court

because they're, quote, our employees, I guess we
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kind of hold it. You're saying notwithstanaiﬁg '
this -- you're saying that.they really do hold’it.

MR. BROCHIN: No, I'm‘saying the servicer
often doesn't hold the note. Let's say a noté is
performing. The servicer doesn't hold the note..

THE COURT: Well, who does?‘

MR. BROCHIN: The investor.

THE COURT: Oh, okay.

MR. BROCHIN: In custody holds the note.

THE COURT: Well, who is the investor?

Okay. You don't know. Okay. So you say,
but MERS itself doesn't have‘a pféce, a biy safe
like the clerk's office, that it holﬁs the noteé.
It doesn't say, okay, we are gbing to file
foreclosure action in Florida, you know, send all
these notes here to Tampa or wherever and we'll
hold them here and -- or send them to a central
location. That's not done, is it?

MR. BROCHIN: No, MERS doesn't have a
central depository where it holds notes for the
pending foreclosure actions. What MERS does
do --

THE COURT: Yes, sir.

MR. BROCHIN: The servicer has those notes,

holds those notes, and either that officer of
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MERS then elther authorizes MERS to go ahead,
flle sult and either w1ll transfer phy51ca1
posse551on, whlch it did in the case before you,
Oor the servicer then may hold the note and
authorize MERS to go ahead and foreclose on its
behalf.

THE COURT: Go back, if‘you‘would, please,
to‘my earlier questionz fhe assertion that MERS
owns the note. ¥ou talked about owning and you
talked about holding. MERS dées not own any of
these notes, does it?

i

MR. BROCHIN: I thought about that question

for many weeks. .

. \
THE COURT: It's been in your system since

2002.

MR. BROCHIN: 1It's been in my head for about
30 days so let me give you the answer I think is
appropriate in the context here. And I don't
mean to sound evasive but I do think it's the
right answer. It really depends when you say or
anyone says what we mean by own the note. and I
have researched this and quite frankly find it a
vague term and so I answer it this way. If you
mean owns the note that it has some beneficial

interest ultimately to the proceeds, I tell you

40
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MERS does not own the note.

But ownership can meaﬁ something differenF.
There's equitable‘ownershié and there's legal
ownership. And as I read the cases, I think it
is very fair to say that what ownership means is
that I have that note or I am ac£ing on behalf of
somebody whovhas that note for the purpose of
enforcing it and the purpose of foreclosing and
the purpose of collecting on it and therefore I*
am legitimately the right party vis-a-vis these
debtors to show up and knock on your door and
demand payment because I, MERS, own that nbte
appropriately in the sensé‘of owning éhd hOldiné.

THE COURT: Let me ask yoﬁ the guestion
unless I interrupted you.

MR. BROCHIN: I was just going to add that--

THE COURT: Counsel, would you feel more
comfortable being seated? I know you have been
up there a long time.

MR. BROCHIN: No, I am fine, but I would
add -- and I appreciate that. I would add that
when you then read the cases since before the
turn of the century and particularly Florida

Statutes, my explanation makes sense because what

those cases and what those statutes say is that
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when you foréclose ownership is not relevant.

You can foreclose, you can collect and you can
sue oﬁ those notes even though you don't own it.
THE COURT: Okay. Stop. What is the

difference between what you're saying your
interpretation of ownership is and someone who -
hqlds'ﬁﬁe note? Or are you éayihg there is no
'difference? | |

MR. BROCHIN: Well, no, I make a distinction
between the term -- again, deﬁends what you mean
by owner. Owner of the note.

THE COURT: Yes, sir. *

MR;‘BROCHIN: I've got cases hére to éuggest
it's é% length, but particularly the.;lorida
Statute. The holder of the note is someone who
has possession of the note.

THE COURT: And caﬁ enforce it.

MR. BROCHIN: And therefore can enforce it.

THE COURT: Okay. Are you saying that if
one is holder who has possession and has the
legal right to enforce it that they are
necessarily the owner?

MR. BROCHIN: That's the part I can't -- to

be honest I don't know. I don't think they are

necessarily the owner.
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THE COURT: I don't think so either.

MR. BROCHIN: But if ?ou describe owner aF
beneficial interest, no, tﬁey're not necessarily
the owner and they're not the owner. They are
only the party or the entity with the right
legally. |

THE COURT: They hold it.

MR. BROCHIN: No, they hold it.

THE COURT: They hold it.

MR. BROCHIN: And that's what makes them
under Florida law entitled to enforce it because
they hold it regardless if ﬁhey own 1it, b
regardless if they're entitled to the beneficiai
interest of it. | k

THE COURT: Before we go into that, take a
look if you would, please, on Tab 8 which is the
terms and conditions of the agreement that's been
mentioned here. I see on Paragraph 2 of the
second sentence it says, MERS shall serve as
mortgagee of record with respect to all such
mortgage loans solely as a nominee, iﬁ an
administrative capacity, for the beneficial owner
or owners thereof from time to time. MERS shall

have no rights whatsoever to any payments made on

account of such mortgage loans, tO any servicing
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rights related to such mortgage loans, or any --

or to any mortgaged-properties securing such

mortgege loans. MERS agrees not to asserﬁ any
rights with respect to such mortgage loans or
mortgaged properﬁies.

Skipping down to Paragraph 3. MERS shall at
all times comply with the insfruétions of the
'holaer of mortgage 1oaq p?omissory notes. In the
absence of contrary instructions from the note
holder, MERS shall comply with instructions from
the servicer shown on the MERS system in
accordence with rules and brocedﬁ}es of MERS.

Pafagraph 6. MERS and its memge¥s_agfee,
one, MﬁRS system is not a vehicle for creating or
transferring beneficial interests in ﬁortgage
loans.,6 Number 2, transfers of servicing
interests reflected on ehe MERS system are
subject to the consent of the beneficial owner of
the mortgage loans. So --

MR. BROCHIN: If you're talking again and
asking me beneficial interest.

THE COURT: Okay.

MR. BROCHIN: Beneficial owner which the law

recognizes various types of ownership. I, again,

represent MERS is not the -- has -- does not have
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the beneficial interest in the notes. v ‘ '

THE COURT: Do you beiieve Florida law
permits a person to institﬁte a mortgage *
foreclosure action without alleging that they own
and hold the note?

MR. BROCHIN: I do. I do.

THE COUQT: Have you checked the form?

MR. BROCHIN: I have. And I know --

THE COURT: Can you explain then why the
Supreme Court would oblige you to allege that you
both own it and hold it and you're saying I only
have to allege I hold it? | N '

MR. BROCHIN: First of.all the?reason I
believe that it is because I have reaé at least
ten cases that tell you you don't need to own the
note to initiate a foreclosure action, including
cases from the Florida Supreme Court,
including --

THE COURT: Do you have any of those casesv
here?

MR. BROCHIN: Absolutely. 1In faét what I
have prepared for the court is -- this is Judge
Logan's order who dealt with beneficial interests.

THE COURT: Yes, I have Judge Logan's order.

MR. BROCHIN: And I did want to speak to the
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couré about fhat but attached to that --

‘THE COURT: Yes, sir.

MR. BROCHIN: Is all the cases that éuggest
ownership or beneficial interest ownership is not
necessary to a Cése.

THE COURT: Counsel, ygu're welcome to give
that to'the clerk, but why dén't‘we talk some law
'for a second. | |

MR. BROCHIN: Okay.

THE COURT: First of all'Florida form 1.946,
Paraéraph‘—— strike that. That'ﬁ the wrong one.
1.944,'Paragraph 3. Plainﬁiff oﬁhs and holds the
note. .-, .

Mﬁ. BROCHIN: That's the form. .%here's no
question of form. Now --

THE COURT: One second, please.

The case of Edason; E-D-A-5-0-N, versus
Central Farmers Trust. A bill to foreclose a
mortgage should show that it is brought in the
name of the owner of the debt secured by the
mortgage.

There are any number of cases that support
the proposition. Next case. Your Construction

Center, Inc. versus Gross found at 316 So2d 596,

Fourth District. When the plaintiff files his
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complaint, he must necessarily allege that he'is -
the owner and holder of thé mortgage note. Og
énd on and on. | | :

MR. BROCHIN: L Well, not on and on. Look --

THE COURT: Give me the cases that say you'
don't have to allege it.

MR. BROCHIN: I will. Okay. Troupe versus

. ,

THE COURT: Pass it up. Give me the cite.

MR. BROCHIN: 652 So2d 394, Second District,
1995. To foreclose upon a -- I'm quoting. To
foreclose upon a promissory hotei%he plaintiff
must be the holder in ordé: tq be téé\real part§
in interest. |

THE COURT: Okay.

MR. BROCHIN: The holder is the person who
is in possession of the note endorsed in blank.

THE COURT: If you will show me the case;
please. 1I'll look at it. I didn't hear it say
you don't have to allege you're the owner. It
just says you've got to allege you're the holder
by all means. Let me take a look at it.

MR. BROCHIN: I've got more.

THE COURT: Give me a moment.

MR. BROCHIN: I will be glad to.
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|THE COURT: Yes, sir. Judge Genden, did you
have'a'qqestion? ~

jUDGE GENDEN: Yes, I did have one
question.

THE COURT: ‘Counsel, if you would permit
me, please, while I look at your case Judge
Gendeﬁ'ﬁad a question that hé wahted to ask you
and as a dear colleagug I welcome his inquiry. I
hope you do too. So, Your Honor, if you wish to
inquire, please do. |

'JUDGE GENDEN: How is it -- because you
clearl? don't possess the ﬁote, és you just said,
until yéuire ready to file the foreé;osure; How
can yéh file a count for reestablishmént of a
lost note which requires you to allege that at
the time that it was destroyed or lost it was in
your possession when it.clearly was never in your
possession? How can you have a count for
reestablishment of lost note, which a lot of
these cases have, for which you're required to
say that at the time that the note waé lost or
destroyed it was in your possession -- your
possession -- MERS -- and you're required to have

a lost note affidavit signed by somebody that

says that when you just stated to Judge Gordon
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| 49
that at the time that you get ready to file these
lawsuits you get the note?v Where is the note?’
it was never in your posseésion at the time it
was lost because you could never have brought the
lawsuit under your statement because you would
not have had it in your posseSsién. Where is it
at the time it igs lost in all of these myriad
hundreds of cases which allege that it's in your '
possession at the time it was lost or destroyed;
And, secondly, if it wasn't in your

possession, how can any of us grant you relief in

, N
addition to all these other arguments on a'

, %

foreclosure action? b

C |
MR. BROCHIN: Just so I make sure I stated
it accurately. I do want to be clear; I did not
say in all the foreclosure actions MERS
necessarily has physical possession of the notes.
I did say there are times, as the case that I
just discussed, where MERS does have physical
possession. There are also times when MERS files
actions to foreclose when it does not hold or
have possession of the note but does so on behalf
of the entity, usually the servicer, who actually

holds.

JUDGE GENDEN: Whoa.
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MR. BROCHIN: I just want to make sure I

didn't' represent -- ‘

JUDGE GENDEN: You still haven't answered my
question. How can you ever state that at the
time the note was lost or destroyed it was in
your possession when it was never in your
possession because we just eétablished there 'is
no:depository by whichlali these notes are being
held? How do you do that? I'm curious.

MR. BROCHIN: Well, for éll those cases 1
don't know factually each one an@ how --

JUDGE GENDEN: Well, trust mb. A lot of
these cases -- any one of these law?ers hefe can
tell yéu 50 percent, 75 percent. Whaé if it's 30
percent? There's a count for reestablishment of
a lost note which the Florida law requires by
statute to allege and pfove that it was in your
possession at the time it was lost or destroyed.
Now explain to me how you can say in a complaint
and in a lost note affidavit that at the time the
note was lost or destroyed it was in four
possession.

MR. BROCHIN: I do accept your proffer that
many of them do say that.

JUDGE GENDEN: Well, I'm sure they will all
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admit to that. They're sitting here. ‘ ‘ '

MR. BROCHIN: ‘Maybe ask' them how they allsge
it, but -; A | :

JUDGE GENDEN: Oh, I'm asking you. You're
the one that's arguing on behalf of MERS.

MR. BROCHIN: I am, Judge. ‘And I'm going to
try to -- |

JUDGE GENDEN: And it's a legitimate
question.

MR. BROCHIN: It is and I am going to try to
respond. I'm not sure that thosg pleadings are
accurate. I'm not confidenﬁ that“there aren't
inconsistencies contained.in those ﬁleadings. i
don't know. i do know that thése ple;dings_get
amended through the course of the foreclosure
when those lost notes are recovered and thus
subsequently proffered to the court. I do know
judges demand that those notes be produced and
they in fact are produced. I know Florida law
allows you to plead by the way two counts
inconsistent with the others.

JUDGE GENDEN: Let me make sure that I made
myself clear to you. I'm not talking about an
inconsistent position. I'm talking about the

classic case that all of us have, minimum twice a
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Week; ten tiﬁes a morning, twice a week in which
almost'50 percent or more are the reestablishment‘
of a iost note because the notes are lost.

Nobody is coming back to us, take my word for it,
weeks later sayiﬁg, Judge, by the way we found
the note. ' Those cases are -- they're defaulted,
theY'fé'summary judgments, jﬁdgménts are entered,
salés are instituted, new buyers take the
property and tha;'s the end of it.

I'm asking two questions; How can these

lawyérs allege that at the time the note was lost .

’ ' N
or destroyed it was in the possession of MERS

when it's not true? And if it's not*true, how

§
3
can we even consider going forward with a

foreclosure? Because you then clearly do not
have standing because you have violated the
Florida law by filing a.false affidavit that says
I'm the one who was in possession of this note at
the time it was lost or stolen.

MR. BROCHIN: Judge, I don't know if that's
a problem in foreclosure pleadings that's
particular to MERS. My understanding is lost
note affidavits and lost note counts are
routinely filed by mortgagees and note holders,

but that doesn't answer your question.
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JUDGE GENDEN: No, it doesn't. A lot of !
lawyers appeér in front of‘me and they know, %
eay to them, where is yourllost note affidavit
because, you know, you just can't file a claim
for reestablishment of a lost instrument without
following the Florida statute ana if you're
filing an affidavit that says it was in my

}

possession, me, MERS, the only plaintiff, at the
time it was lost or stolen and it's not true, wh;
isn't that a fraud on the court and why doesn't
that stop the whole process right in its tracks?

MR. BROCHIN: Well, I know %he statute on
lost notes has been recenfly amended\actually
where the predecessor or the one who held it
previously could have lost it and you can now
establish a lost note. No one should file a
false affidavit saying they have possession of a
note when in fact they don't have possession of
the note.

JUDGE GENDEN: Okay.

MR. BROCHIN: I mean I don't have a better
answer for you other than that.

JUDGE GENDEN: Let me ask this last

question. You're the MERS lawyer here today.

Take my word for it that those counts are filed
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