List of Citations for Foreclosure Seminar 

Re Original Note / Holder of Debt Rights to Enforcement

· Link to article written by bankruptcy judges -- http://loanworkout.org/2009/02/wheres-the-

 HYPERLINK "http://loanworkout.org/2009/02/wheres-the-note-whos-the-holder-enforcement-of-the-promissory-note-secured-by-real-estate/" \t "_parent" note-whos-the-holder-enforcement-of-the-
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· In re Jacobson, 2009 WL 567188 (Bkrtcy. W.D. Wash.), in which court held that the entity that claimed to be only a servicer for deed of trust note, and that it neither asserted any beneficial interest in note nor claimed it could enforce note in its own right, was not a real party in interest in whose name motion for relief from stay to foreclose on property which secured note could be prosecuted; and alleged servicing agent failed to establish that it had standing to pursue motion for relief from stay in order to enforce deed of trust.  

· In re Hwang, 396 B. R. 757 (C. D. Ca., 2008) in which court held, among other things, that the motion for relief from stay to enforce mortgage note could not be pursued by bank that had previously assigned its rights under note to another entity, and that at most retained only loan servicing rights, without joinder of party that owned the note following the assignment.  Court also noted that bank to which mortgage note was payable and which was in physical possession of the note qualified as the “holder” of the note, even though it had assigned its rights under the note to another entity, which had further sold the note as part of a securitization transaction. 

· In re Vargas, 396 B. R. 511 (C. D. Ca., 2008); In re Hayes, 393 B. R. 259 (D. Mass. 2008); Deutsche Bank Nat’l Trust Co. v. Steele, 2008 WL 111227 (S. D. Ohio 2008); In Re Foreclosure Cases, 2007 WL 3232430 (N. D. Ohio 2007); In Re Foreclosure Cases, 521 F. Supp. 2d 650 (S. D. Ohio 2007) 

· In re Jones (2008 WL 4539486 (Bkrtcy. D. Mass) (which is also a great example of how complicated the assignment and servicing issues can be to sort out).  

· Nosek v. Ameriquest Mortgage Company, 386 B. R. 374 (Bankr D. Mass. 2008), in which court noted that during the five years during which the Chapter 13 proceeding was pending, Ameriquest had represented itself to be the holder of the note and mortgage, and only later did Ameriquest notify the court that it was merely the servicer.  During part of the pendency of the Chapter 13 proceeding, Ameriquest had not even been assigned servicing rights.  The court imposed fairly dramatic sanctions, some of which have been affirmed on appeal and some of which were vacated.  See  406 B.R. 434 (D. Mass. 2009).  
· MERS Cases
· See In Re Hawkins, 2009 WL 901766 (Bkrtcy. D. Nev.); In Re Sheridan, 2009 WL 631355 (Bkrtcy. D. Idaho); Novastar Mortgage, Inc. v. Snyder, 2008 WL 4560794 (N. D. Ohio); and Landmark National Bank v. Kesler, 192 P. 3d 177 (Kan. App. 2008) (in which MERS was held to not be a contingently necessary party in Landmark’s foreclosure action).   This case was discussed (and Professor Randolph was interviewed) in the NYT on 9/27/09.  Professor Randolph also mentioned it on the DIRT list on 9/27/09 as he did not feel that the reporter had treated his comments fairly.  
· Bellistri v. Ocwen Loan Servicing, LLC, 2009 WL 531057 (Mo. App. E.D.), Bellistri purchased property at a tax foreclosure sale and then brought a quiet title action.  The original borrower had executed a promissory note to BNC Mortgage Inc., but the beneficiary under the Deed of Trust was MERS.  The Missouri Court of Appeals held that MERS never held the promissory note and thus its assignment of the Deed of Trust to Ocwen had no force.  Therefore Ocwen does not have an interest in the property and lacks standing to seek relief.   This is an unpublished opinion and may be in the process of being appealed.  
