IN THE CIRCUIT COURT OF JEFFERSON COUNTY, ALABAMA

U.S. BANK, N.A. 



 
)

AS TRUSTEE OF THE  

 

)
RASC SERIES 2007-EMX1 TRUST  

)








)



Plaintiff,



)








)

vs.






)
Case No.: CV-2009-901113
 






)

 






)

ERICA CONGRESS  



) 
 
et al  


 



) 








) 
 


Defendants, 



)


DEFENDANT’S MEMORANDUM IN OPPOSITION TO THE INTRODUCTION OF ANY ALLONGE TO THE PROMISSORY NOTE OF ERICA CONGRESS 
 
The Plaintiff has offered over objection a document titled “allonge to promissory note” which purports to contain further endorsements of the Congress promissory note than the promissory note which was presented to the Court during the previous trial of this matter.  

 
As a matter of law, the allonge should be excluded under an analysis of either New York law
 or Alabama law.  An allonge is a slip of paper tacked or pasted on to the instrument so as to become a part of it.
  Under Alabama law the use of an allonge is allowable only when the instrument itself is so covered with previous indorsements  that convenience or necessity required additional space for further indorsements.

 
While the authorities sanction the use of an allonge for convenience or necessity Alabama Courts have long required that an allonge may only be used when there is no space for a regular indorsement
 and have long held that an allonge must be on a paper that is attached to the promissory note.
  Alabama has never sanctioned a written indorsement upon another entirely distinct instrument and our Appellate Courts have always held that an indorsement upon another paper that is not attached to the promissory note is not permissible and will not pass legal title of the instrument.
  In fact, Alabama Courts have stated strongly that a failure to attach an allonge to a promissory note by affixing it to the note in such a fashion that the allonge is “firmly affixed” is fatal to holdership
 and that "It is indispensably necessary if, such instruments are to fulfill the object for which they were designed, that they should carry with them the indicia by which their ownership is to be determined; otherwise, their value as a circulating medium would be largely curtailed, if not entirely destroyed. Adding an allonge when necessary or convenient is permissible only because furthering the object of their creation, viz. free and unrestrained negotiability. This is and can be the only exception to the rule."
 

 
In fact, the attachment requirement has been stated in another jurisdiction thusly: “When interpreting the attachment requirement, the courts "have been of one mind"…. As one treatise states, "the unanimity of the courts in cases where the signature is separate from the instrument can be explained by a judicial perception that it is sound policy to require the indorsement to be on the instrument."
  New York law views this issue in accord with Alabama. 

 
New York’s Uniform Commercial Code section U.C.C. § 3-202(1) states, in relevant part, that "negotiation is the transfer of an instrument in such form that the transferee becomes a holder. If the instrument is payable to order, it is negotiated by delivery with any necessary endorsement. . . ." The next subsection, U.C.C. § 3-202(2), requires that an endorsement "be written by or on behalf of the holder and on the instrument or on a paper so firmly affixed thereto so as to become a part thereof." Indeed, under U.C.C. § 3-201(3), "negotiation takes effect only when the indorsement is made and until that time there is no presumption that the transferee is the owner."
  Further, under New York law the rule is that “Without an indorsement a transferee cannot be a holder.”

 
The operative section of New York’s UCC (cited as CLS UCC § 3-202(2)) requires indorsement on the instrument itself "or on a paper so firmly affixed thereto as to become a part thereof" in order to effectuate a valid assignment of the entire instrument.”
  This rule is in agreement with the Rule stated under Alabama law and the commentary to this section of New York’s UCC lists as authority cases following the same proposition of law from throughout the Country.  These cases stand for such basic propositions as “assignment of vendor's lien note, without endorsement upon instrument itself, was not in compliance with provisions of UCC § 3-202(2) or commercial practices governing such transaction.”
  The official commentary also cites for a controlling proposition of law this holding regarding allonges “[a] document purporting to transfer and assign promissory note which was never attached to note did not serve as effective endorsement of note under UCC § 3-202(2).”
  A Massachusetts decision relied upon in the New York commentary held that “that payee's signing of instrument that assigned note did not constitute indorsement of note under UCC § 3-202(2) because assignment instrument was not so firmly affixed to note as to be part thereof.”
  

 
Perhaps no Court which has examined this issue has come down harder against a purported creditor than the New Jersey Court which addressed this issue.  The Defendant hopes that Your Honor finds this decision instructive.  The New Jersey Court stated "the unanimity of the courts in cases where the signature is separate from the instrument can be explained by a judicial perception that it is sound policy to require the indorsement to be on the instrument" “the same goals prompting adoption of the provision, prevention of fraud and ensuring an attached chain of title record -- are equally served in applying the requirement here” “That longstanding provision was enacted, after all, for the benefit of parties in Empire's position, commercial sophisticates that trade in the secondary market for negotiable instruments. The provision is not ambiguous, nor can Empire assert excusable ignorance of an unusual local technicality, given the rule's universal application. The flaws in the notes should have been perceived quickly and readily cured. Instead, the record suggests that the failure to observe that Code formality was caused by nothing short of sheer carelessness.” “Financial institutions, noted for insisting on their customers' compliance with numerous ritualistic formalities, are not sympathetic petitioners in urging relaxation of an elementary business practice. It is a tenet of commercial law that "holdership and the potential for becoming holders in due course should only be accorded to transferees that observe the historic protocol”.

 
This case presents a classic example of why this rule is universal.  If this promissory note had been endorsed to the Trust as the Plaintiff now seems to claim and the indorsements via allonge were permanently affixed to the Promissory note then there would have been no possible way for the Court to receive into evidence a blank indorsed promissory note at the prior trial.  The very appearance of this document in this case at this moment is nothing more than extrinsic evidence of fraud on the Court.   
Lastly, as to the question of the use of an allonge at all in this case, it should be known to the Court that the State of New York has not adopted the Revised article 3 of the UCC and that the Law of New York embraces the “No-Space” test which traces its roots to an ancient case called Watson’s Executors v. McLaren
, where the Court held “it is a general rule that no person can be considered as a party to a bill, unless his name, or the name of the firm of which he is a partner, appear on some part of it." Again: "If there be not room on the bill, others may be added on an annexed paper called un allonge."  This earliest statement authorizing the use of an allonge in New York law remains the law of the day in that it may be said an allonge is only proper when there is no space upon the document for the necessary indorsement sought to be entered.  Such cannot be said to be the case with this document.  

CONCLUSION 

Because the allonge has not been firmly attached to the promissory note and because there were at all times available space on the promissory note for the indorsements which are found on the allonge this document is required to be excluded from the evidence in this case under either Alabama law or New York law.  
 
Filed into Court during the Trial of this matter. 
 






/s/ Nicholas Wooten_________
                                                                   
     
One of the attorneys 

  






for the defendants 

Of Counsel:
Nick Wooten

Attorney at Law

PO Box 3389

Auburn, Al. 36831

(334) 887-3000  Phone

(334) 821-7720 FAX  
CERTIFICATE OF SERVICE 
 
  I hereby certify that I hand delivered a copy of this agreement to counsel of record for the plaintiff in open Court.  







/s/ Nick Wooten _____

 







OF COUNSEL 

�  The Defendant expects that the Expert testimony on this issue will require the Court to analyze New York law to address this question but under the controlling law of either State the answer is the same, the Allonge must be excluded.  


�  Crawford's Ann. Neg. Inst. § 690; Crutchfield v. Easton, 13 Ala. 337; Brown v. Isbell, 11 Ala. 1009, 1017.


�  Clark v. Thompson, 194 Ala. 504, 505-506 (Ala. 1915)


�  Clark, infra. 


�  Tennessee Valley Bank v. Williams, 246 Ala. 563, 565 (Ala. 1945)


�  Bailey v. Mills, 257 Ala. 239, 241 (Ala. 1952) 


�  See Bailey v. Mills, 257 Ala. 239, 241 (Ala. 1952) as quoted in Adams v. Madison Realty & Dev., Inc., 853 F.2d 163, 168 (3d Cir. N.J. 1988)


�   Bailey v. Mills, 257 Ala. 239, 241 (Ala. 1952)


�  R. Hillman, J. McDonnell, & S. Nickles, Common Law and Equity Under the Uniform Commercial Code para. 11.02[1][b], at 11-18 (1985) as quoted in Adams v. Madison Realty & Dev., Inc., 853 F.2d 163, 168 (3d Cir. N.J. 1988)   � 


�  See Consolidated Capital Corp. v. DeSalvo, 146 Misc. 2d 437, 550 N.Y.S.2d 803 (N.Y. Civ. Ct. 1990). � 


�  See Uniform Commercial Code, § 3-201, subd [3]; also, Uniform Commercial Code, § 3-201, Official Comment, No. 7, p 101. as cited in National Bank of North America v. Flushing Nat'l Bank, 72 A.D.2d 538, 538-539 (N.Y. App. Div. 1st Dep't 1979)


�  Slutsky v Blooming Grove Inn, Inc. (1989, 2d Dept) 147 App Div 2d 208, 542 NYS2d 721


�  Penny v Kelley (1975, Tex Civ App 9th Dist) 528 SW2d 330, 18 UCCRS 454 


�  Billas v Dwyer (1976) 140 Ga App 774, 232 SE2d 102, 21 UCCRS 157.


�  Duxbury v Roberts (1983) 388 Mass 385, 446 NE2d 401.


�  Adams v. Madison Realty & Dev., Inc., 853 F.2d 163, 169 (3d Cir. N.J. 1988) 


�  19 Wend. 557, 567-568 (N.Y. Sup. Ct. 1838)





