I. THE PLAINTIFF IS REQUIRED TO HAVE STANDING TO FORECLOSE UPON THE MORTGAGE OF ABIGAIL LA CROIX 

 
A mortgage is defined as 'any conveyance of land intended by the parties at the time of making it to be a security for the payment of money or the doing of some prescribed act'.
 The typical mortgage transaction is accomplished by the mortgagor executing to the mortgagee a mortgage note (or bond) and a mortgage.
  The person or entity to whom the obligation or debt is owed is the mortgagee.
  A mortgage is a lien on real property given as security for the payment of a debt and is merely collateral security for the payment of that debt.
 
  
In a mortgage foreclosure action, a plaintiff has standing where it is both the holder or assignee of the subject mortgage and the holder or assignee of the underlying note at the time the action is commenced.
 Where, as here, standing is put into issue by the defendant, the plaintiff must prove its standing in order to be entitled to relief.
  Foreclosure of a mortgage may not be brought by one who has no title to it.
 
II. THE PLAINTIFF IS A TRUST ACTING THROUGH ITS TRUSTEE AND BOTH ARE GOVERNED AT ALL TIMES MATERIAL TO THIS ACTION BY NEW YORK LAW

 
The Plaintiff in this action is identified as Wells Fargo Bank, N.A. as Trustee for the Carrington Mortgage Loan Trust Series 2006-NC5.  The document which created this Trust is referred to as a Pooling and Servicing Agreement.  The Pooling and Servicing agreement is the Trust instrument which creates the Trust and defines its rights, duties and obligations.
  The plaintiff trust, suing through its trustee, is a New York Corporate Trust formed to act as a “REMIC” trust pursuant to the IRS Tax Code.  The plaintiff trust is formed and governed by New York law regarding its rights, duties, powers and obligations.  The Trust was formed by the execution of a trust agreement referred to in the finance and securitization industry as a “Pooling and Servicing Agreement” or “PSA”.  The trust agreement is filed under oath with the Securities and Exchange Commission and is attached to the defendant’s motion for summary judgment as Exhibit 9 to the deposition of Robert Petruska.  The operative securitization documents consist of the Pooling and Servicing Agreement (hereinafter “PSA”) and the Mortgage Loan Purchase Agreement (“MLPA”).  The acquisition of the assets of the subject Trust and these documents are governed under the law of the State of New York (see, § 13.04 of PSA at Page 155). 

 
The Plaintiff trust was created on or about December 1, 2006.  The Trust by its terms set a “closing date” of December 19, 2006.  Pursuant to the terms of the Trust and the applicable IRS Regulations this date was also the “Start up date” for the trust under the IRS tax code.  The Start up date is significant because the IRS tax code ties the limitations upon which a REMIC trust may be funded with its assets to this date.  The relevant portion of the IRS tax code addressing the definition of a REMIC is:

 
26 USCS § 860D
§ 860D.  REMIC defined. 
(a) General rule. For purposes of this title, the terms 'real estate mortgage investment conduit' and 'REMIC' mean any entity--
   (1) to which an election to be treated as a REMIC applies for the taxable year and all prior taxable years,
   (2) all of the interests in which are regular interests or residual interests,
   (3) which has 1 (and only 1) class of residual interests (and all distributions, if any, with respect to such interests are pro rata),
   (4) as of the close of the 3rd month beginning after the startup day (emphasis supplied) and at all times thereafter, substantially all of the assets of which consist of qualified mortgages and permitted investments,
 
The IRS Code also provides definitions of prohibited transactions and prohibited contributions.  In the context of this case, the relevant statute is the definition of prohibited contributions which is as follows:  


26 U.S.C. 860G(d)(1) states that, except as provided in section 860G(d)(2), “if any amount is contributed to a REMIC after the startup day, there is hereby imposed a tax for the taxable year of the REMIC in which the contribution is received equal to 100 percent of the amount of such contribution.”
 

26 U.S.C. 860G(d)(2) states:

 
(2) Exceptions. Paragraph (1) shall not apply to any contribution which is made in cash and is described in any of the following subparagraphs:
      (A) Any contribution to facilitate a clean-up call (as defined in regulations) or a qualified liquidation.
      (B) Any payment in the nature of a guarantee.
      (C) Any contribution during the 3-month period beginning on the startup day.
      (D) Any contribution to a qualified reserve fund by any holder of a residual interest in the REMIC.
      (E) Any other contribution permitted in regulations. 

 
These sections are addressed in the Trust agreement dealing with the parties to the trust agreement and their obligations to avoid any action which might jeopardize the tax status of any REMIC and / or impose any tax upon the Trust for prohibited contributions or prohibited transactions.  Specifically, Article X of the PSA deals with REMIC Provisions of the Trust and states in pertinent part: 

SECTION 10.01 REMIC Administration. (a) The Trustee shall elect to treat each Trust REMIC as a REMIC under the Code and, if necessary, under applicable state law.

(b) The Closing Date is hereby designated as the “Startup Day” of each Trust REMIC within the meaning of Section 860G(a)(9) of the Code.

(j) Following the Startup Day, neither the Servicer nor the Trustee shall accept any contributions of assets to any Trust REMIC other than in connection with any Qualified Substitute Mortgage Loan delivered in accordance with Section 2.03 unless it shall have received an Opinion of Counsel to the effect that the inclusion of such assets in the Trust Fund will not cause any Trust REMIC to fail to qualify as a REMIC at any time that any Certificates are outstanding or subject any Trust REMIC to any tax under the REMIC Provisions or other applicable provisions of federal, state and local law or ordinances.

SECTION 10.02 Prohibited Transactions and Activities. None of the Depositor, the Servicer or the Trustee shall sell, dispose of or substitute for any of the Mortgage Loans…. nor acquire any assets for any Trust REMIC (other than REO Property acquired in respect of a defaulted Mortgage Loan), nor sell or dispose of any investments in the Custodial Account or the Certificate Account for gain, nor accept any contributions to any Trust REMIC after the Closing Date (other than a Qualified Substitute Mortgage Loan delivered in accordance with Section 2.03), unless it has received an Opinion of Counsel, addressed to the Trustee (at the expense of the party seeking to cause such sale, disposition, substitution, acquisition or contribution but in no event at the expense of the Trustee) that such sale, disposition, substitution, acquisition or contribution will not (a) affect adversely the status of any Trust REMIC as a REMIC or (b) cause any Trust REMIC to be subject to a tax on “prohibited transactions” or “contributions” pursuant to the REMIC Provisions. (emphasis supplied) 

 
These sections of the trust agreement are important to the Court’s analysis of the facts in 

this case because of the interplay between the Trust agreement under New York Law and the adoption and ratification of the IRS tax code regarding REMICs and the limits upon these trusts placed by the agreement itself, New York Trust law and the IRS tax code. 
 

Under New York law, A typical investment trust exists where the trustees invest and reinvest the fund paid in to them in payment for shares and pay the income to the certificate holders and at the termination of the trust divide the fund among them, thus giving them a status like that of shareholders in a corporation.
  "[T]he trust becomes a quasi corporation, separate and distinct from its members," and that the certificate holders have "a status like that of shareholders in a corporation." (263 N. Y. 177, at p. 187.) Implicit in the entire opinion, however, is the recognition that a so-called business trust is distinctive in character, and that while it possesses many of the attributes of a corporation it is not a corporation either in fact or in law.
  Several New York courts have held that commercial trusts are "common law trusts." As early as 1935, the New York Supreme Court recognized that business trusts, also known as "Massachusetts trusts," are deemed to be common law trusts.
 See also In re Estate of Plotkin, 290 N.Y.S.2d 46, 49 (N.Y. Sur. 1968) (characterizing common stock trust funds as "common law trust[s]"). Other jurisdictions are in accord. See, e.g., Mayfield v. First Nat'l Bank of Chattanooga, 137 F.2d 1013 (6th Cir. 1943) (applying common law trust principles to a pool of mortgage participation certificate holders).
 
Under New York law, a common law trust is established whenever the following four elements are present: (i) a designated beneficiary; (ii) a designated trustee; (iii) property sufficiently identified to enable title thereto to pass to the trustee; and (iv) actual delivery or assignment of that property to the trustee, with the intention of passing legal title to such trustee.
  However, New York Courts have drawn critical distinctions between the common law Trustee and the indenture or corporate Trustee.  While “It is a fundamental principle of trust law that the instrument under which the trustee acts is the charter of his rights”
 It may be said that “An indenture trustee is unlike the ordinary trustee”
 and that some cases have confined the duties of the indenture trustee to those set forth in the indenture.
  It is undisputed however, that a trustee has only the authority granted by the instrument under which he holds, either deed or will. This fundamental rule has existed from the beginning and is still law.
  Further, It is settled that the duties and powers of a trustee are defined by the terms of the trust agreement and are tempered only by the fiduciary obligation of loyalty to the beneficiaries (see, United States Trust Co. v First Natl. City Bank, 57 AD2d 285, 295-296, affd 45 NY2d 869; Restatement [Second] of Trusts § 186, comments a, d).
  Most importantly for purposes of this analysis is the well settled law of New York codified at NY CLS EPTL § 7-2.4 which reads: 
§ 7-2.4.  Act of trustee in contravention of trust

If the trust is expressed in the instrument creating the estate of the trustee, every sale, conveyance or other act of the trustee in contravention of the trust, except as authorized by this article and by any other provision of law, is void.
This statute is the reenactment of RPL § 105 and this exact language was cited as early as 1939 to void the actions of a Trustee in contravention of his Trust in the seminal case of Allison & Ver Valen Co. v. McNee, 170 Misc. 144, 148 (N.Y. Sup. Ct. 1939).  
  
In this case, The Pooling and servicing agreement was offered as exhibit 9 to the deposition of Robert Petruska, the 30b6 representative of the Trust who was deposed on February 12, 2010.  Section 13.04 of the Pooling and Servicing Agreement (hereinafter “PSA”) is an election by the parties to the pooling and servicing agreement that the Trust will be governed by New York law.
  The PSA and its exhibits, including the Mortgage Loan Purchase Agreement (which was also part of exhibit 9 to the Petruska deposition) set out the mechanism by which the mortgage loans are sold from the originator to the Trust.  The Defendant prepared an exhibit to the deposition of Robert Petruska which is a chart setting forth the parties who purchased and sold the loans which were allegedly purchased by the Plaintiff Trust.  This document was marked as exhibit 10 to the Deposition of Robert Petruska and a copy of that exhibit is included as an exhibit to this brief for the Court’s reference.
  

 
According to the Mortgage Loan Purchase Agreement (hereinafter MLPA) and the PSA the following transfers were required to transfer a given promissory note from origination to the Plaintiff trust as follows: 

 

transaction number one: 

 

New Century Mortgage Corporation was to sell the loans to New Century Capital  

 

Corporation prior to December 19, 2006. 
 

This recital is found in the MLPA section 1 on page 2 of the document
Transaction number two:
New Century Capital Corporation was to sell the loans to Carrington Securities Corporation, L.P. on or before December 19, 2006.  
This recital is found in the MLPA at section 1 on page 2 of the document.
Transaction number three: 

Carrington Securities Corporation, L.P. was to sell the loans to Stanwich Asset Acceptance Corporation on December 19, 2006 according to section 8 of the MLPA. 

This sale is found in the MLPA section 1 on page 2 of the document.

Furthermore, Section 13 of the MLPA acknowledged that each loan was unique and identifiable and required delivery by December 19, 2006.
Transaction number four:
Stanwich Asset Acceptance Corporation was then to sell the loans to Carrington Mortgage Loan Trust 2006 – NC5 pursuant to section 2.01 under article II of the PSA found at page 59 of 369 of the PSA (exhibit 9 to deposition of Robert Petruska), according to the terms of the PSA on December 19, 2006.
   
Each of these transactions were to have been completed in compliance with the terms of the MLPA and the PSA on or before December 19, 2006.  The demonstrative exhibit designed as a visual aid to lay out these transactions was attached as an exhibit to Robert Petruska’s deposition at exhibit 10.  
III. 
THE PLAINTIFF HAS NO INTEREST IN THE LA CROIX PROMISSORY NOTE  

 
The Plaintiff is required to acquire its assets in compliance with the law of the State of New York.
  Under New York law there are four essential elements of a valid trust of personal property: (1) A designated beneficiary; (2) a designated trustee, who must not be the beneficiary; (3) a fund or other property sufficiently designated or identified to enable title thereto to pass to the trustee; and (4) the actual delivery of the fund or other property, or of a legal assignment thereof to the trustee, with the intention of passing legal title thereto to him as trustee."
  This common law principle was codified in New York law in 1997 at 4-7 New York Civil Practice: EPTL § 7-1.18 which states: 

A lifetime trust shall be valid as to any assets therein to the extent the assets have been transferred to the trust. For purposes of this section, (a) transfer is not accomplished by recital of assignment, holding or receipt in the trust instrument, and (b) in the case of a trust of which the creator is the sole trustee, transfer shall mean in the case of assets capable of registration such as real estate, stocks, bonds, bank and brokerage accounts and the like, the recording of the deed or the completion of registration of the asset in the name of the trust or trustee, and in the case of other assets a written assignment describing the asset with particularity. 
 
Further, even if the Court were to determine that the Plaintiff is a common law trust and that EPTL § 7-1.18 does not apply to the actions of this trust.  The common law principles which underpinned the adoption of EPTL § 7-1.18 still stand for the same propositions of law.  These principles are recognized by 14-140 Warren's Weed New York Real Property § 140.58 which states: “It is a fundamental principle of trust law that the instrument under which the trustee acts is the charter of his rights. Therefore, in administering the trust, he must act in accordance with its terms.  This rule applies to every kind of trustee, regardless of whether the trustee is to hold, invest or pay over income, or to sell or liquidate for the benefit of creditors.”  Under the common law there is no trust until there is a valid delivery of the asset in question to the Trust.
  Furthermore, when the trust fails to acquire the property then there is no trust over that property which may be enforced.
  Delivery of the subject of the gift, essential to the consummation of a valid gift, 'must be as perfect as the nature of the property and the circumstances and surroundings of the parties will reasonably permit' Matter of Van Alstyne, 207 N.Y. 298, 309, 100 N.E. 802, 806, Delivery, to be effective, must be such as to deprive the donor of possession and control over the thing given. It is the consummation of the donor's intent to give and completes the transaction. Intention alone, no matter how fully established, is of no avail without the consummated act of delivery (Beaver v. Beaver, supra, 117 N.Y. 421, 428, 22 N.E. 940, 941, 6 L.R.A. 403, 15 Am.St.Rep. 531).
 In order that mistakes may not be made where the alleged donor has passed into silence, delivery beyond the power of further control and dominion must be proved as well as the intention in order to constitute a gift. Mere words never constitute a delivery.

 
In the case before the Court, the 30(b)(6) representative of the Plaintiff testified that when the summary judgment motion was filed that there was no endorsement of the promissory note present on the “true and original copy” of the promissory note filed with the Court.
  The summary judgment motion filed by the Plaintiff was attached to Petruska’s deposition as Exhibit 2 and the note if found at pages 23-26 of that deposition.  This summary judgment motion was filed on July 16, 2007.  On February 8, 2010 the Plaintiff mailed to Defendant’s counsel additional document production which included a copy of the “original” promissory note which was marked as Exhibit 1 to the deposition of Robert Petruska.  This document, produced nearly 30 months after the original motion for summary judgment was filed in this case inexplicably contained an endorsement in blank which was not present in July of 2007.  In fact, when questioned as to how the original promissory note could have been endorsed in blank but a “true and certified” copy of the instrument contained no such endorsement the 30(b)(6) witness of the Plaintiff refused to offer any explanation and simply stated “I don’t know”.
  Furthermore, the promissory note clearly has not been conveyed to the Trust as required by the Trust instrument and controlling law because there is only one endorsement of the promissory note which is a blank endorsement by the originator.  

 
The pertinent portion of the MLPA which provides for the conveyance of the mortgage loan promissory notes is found on page 4 of 410 at section 4(b)(i) as follows: 

(b)  Delivery of Mortgage Loan Documents. The Seller will, on or prior to the Closing Date, deliver or cause to be delivered to the Purchaser or any assignee, transferee or designee of the Purchaser each of the following documents for each Mortgage Loan:

 
(i)  the original Mortgage Note, endorsed in blank or in the following form “Pay to the order of Wells Fargo Bank, N.A., as Trustee under the applicable agreement, without recourse,” with all prior and intervening endorsements showing a complete chain of endorsement from the originator to the Person so endorsing to the Trustee;

While the Plaintiff may quibble that this provision allows the note to be endorsed in blank or to the trustee for the applicable agreement, the Plaintiff may not deny that this provision requires all prior and intervening endorsements showing a complete chain of endorsement from the originator to the Person so endorsing to the Trustee.  As stated earlier the person who is endorsing to the Trustee is the Depositor “Stanwich Asset Acceptance Corporation, LLC”.
  The PSA contains an identical provision to that provision stated in section 4(b)(i) of the MLPA.  At Pages 59 & 60 of 369 of the PSA the document states that pursuant to Section 2.01 of the PSA that in connection with the conveyance of each Mortgage Loan Stanwich Asset Acceptance Corporation, LLC (the depositor) shall: 

In connection with such transfer and assignment, the Depositor shall deliver to and deposit with the Custodian on behalf of the Trustee the following documents or instruments with respect to each Mortgage Loan so transferred and assigned (in each case, a “Mortgage File”):

(i)  the original Mortgage Note, endorsed in blank or in the following form “Pay to the order of Wells Fargo Bank, N.A., as Trustee under the applicable agreement, without recourse,” with all prior and intervening endorsements showing a complete chain of endorsement from the originator to the Person so endorsing to the Trustee;

 
The clear import of the requirements of the MLPA and the PSA are that, at a minimum, the promissory note provided to the Court by the Plaintiff should have had the following endorsements: 

I. "pay to the order of New Century Capital Corp. without recourse by New Century Mortgage Corporation" 

II. “pay to the order of Carrington securities, L.P. without recourse by New Century Capital Corporation"
III. “pay to the order of Stanwich Asset Acceptance Corporation, LLC by Carrington securities, L.P."
IV. “pay to the order of ____________ by Stanwich Asset Acceptance Corporation, LLC” or 

V. “pay to the order of Wells Fargo bank, N. A., As trustee under the pooling and servicing agreement dated as of December 1, 2006 for Carrington mortgage loan trust series 2006-NC5, asset - backed pass-through certificates without recourse by Stanwich Asset Acceptance Corporation, LLC"

 
The promissory note produced in this case fails to demonstrate that the promissory note made by Abigail La Croix became trust property in compliance with the requirement set forth in the PSA.  Furthermore, the Plaintiff admits that there is no conveyance on the promissory note to the Trust,
 further admits that the intervening endorsements are required to convey the promissory note to the Trust
 and admits that of all the documents produced and the documents presented during his deposition that there is no evidence of any sales of the La Croix promissory note to any of the parties set forth in the MLPA and the PSA.
  Furthermore, the witness admits that there is only mortgage assignment which is dated April 28, 2007 and it indicates that the mortgage was assigned from New Century Mortgage Corporation to the Trust after the Trust closing date of December 19, 2006.
  Any attempt by the Trust to acquire the La Croix mortgage after the trust closing date and after the loan was in default would be a void act pursuant to EPTL § 7.2-4 because it would violate the express terms of the Trust instrument.  Specifically, Article X of the PSA section 10:01(j) states: 
(j) Following the Startup Day, neither the Servicer nor the Trustee shall accept any contributions of assets to any Trust REMIC other than in connection with any Qualified Substitute Mortgage Loan delivered in accordance with Section 2.03 unless it shall have received an Opinion of Counsel to the effect that the inclusion of such assets in the Trust Fund will not cause any Trust REMIC to fail to qualify as a REMIC at any time that any Certificates are outstanding or subject any Trust REMIC to any tax under the REMIC Provisions or other applicable provisions of federal, state and local law or ordinances. 

 
The La Croix loan was not a qualified substitute mortgage loan because at the time of the mortgage assignment the La Croix loan was in default.  The definition of a qualified replacement mortgage is found in the IRS Tax Code at 26 U.S.C. 860G(a)(4) which states: 

 
Qualified replacement mortgage. The term 'qualified replacement mortgage' means any obligation--
      (A) which would be a qualified mortgage if transferred on the startup day in exchange for regular or residual interests in the REMIC, and
      (B) which is received for--
         (i) another obligation within the 3-month period beginning on the startup day, or
         (ii) a DEFECTIVE OBLIGATION within the 2-year period beginning on the startup day.

  The treasury regulations define a defective obligation at §1.860G-2 as follows: 
 (f) Defective obligations--(1) Defective obligation defined. For purposes of sections 860G(a)(4)(B)(ii) and 860F(a)(2) [26 USCS §§ 860G(a)(4)(B)(ii) and 860F(a)(2)], a defective obligation is a mortgage subject to any of the following defects.
(i) The mortgage is in default, or a default with respect to the mortgage is reasonably foreseeable.
Because the La Croix loan was in default at the time of the attempted assignment to the Trust it was not a qualified mortgage and it could not be an asset of the Trust.  The assignment of the La Croix loan after the Trust closing date and while the loan was in default is void pursuant to EPTL § 7-2.4.  Because the La Croix promissory note has never been conveyed to the Plaintiff trust and because there is no valid mortgage assignment to the Plaintiff the Plaintiff in this action lacks standing to pursue foreclosure against La Croix. 

IV.
THE PLAINTIFF CANNOT CURE ITS FATAL STANDING  DEFECTS AND THE FORECLOSURE MUST BE DISMISSED WITH PREJUDICE. 
 
It is clear that Courts may neither ignore the actual provisions of transaction documents nor create contractual remedies that were omitted from the governing contracts by the contracting parties.
  "It is fundamental that courts enforce contracts and do not rewrite them . . . An obligation undertaken by one of the parties that is intended as a promise . . . should be expressed as such, and not left to implication (citations omitted)."
  "[T]he courts may not by construction add or excise terms . . . and thereby 'make a new contract for the parties under the guise of interpret[ation].’"
  The governing documents in this case required a series of conveyances from each party involved in the sale of the La Croix loan from origination to the Trust on the promissory note.  None of those conveyances are present on the promissory note and in fact the first endorsement on the promissory note in this case appeared more than 30 months after the foreclosure action had been filed and on the eve of the Plaintiff’s deposition.  Since the Plaintiff is a New York trust it is subject to the very clear and explicit statutory prohibition against taking any action in violation of its Trust agreement.  This statutory provision is found at NY CLS EPTL § 7-2.4 which states that: 
§ 7-2.4.  Act of trustee in contravention of trust

If the trust is expressed in the instrument creating the estate of the trustee, every sale, conveyance or other act of the trustee in contravention of the trust, except as authorized by this article and by any other provision of law, is void.

 
Because the uncontradicted evidence in the case is that the La Croix loan has never been conveyed to the Trust and a conveyance to the Trust at this time would be void as violating the terms of the PSA the Court is left with one clear and inescapable proposition:  The Plaintiff has never owned the La Croix promissory note and the Plaintiff can never own the La Croix promissory note.  

 
"Standing to sue is critical to the proper functioning of the judicial system. It is a threshold issue. If standing is denied, the pathway to the courthouse is blocked. The plaintiff who has standing, however, may cross the threshold and seek judicial redress."
 "Standing to sue requires an interest in the claim at issue in the lawsuit that the law will recognize as a sufficient predicate for determining the issue at the litigant's request."
 If a plaintiff lacks standing to sue, the plaintiff may not proceed in the action.
 "Since standing is jurisdictional and goes to a court's authority to resolve litigation [the court] can raise this matter sua sponte."
 
 
Only the owner of the both the note and mortgage at the time of the commencement of the action may seek the remedy of foreclosure.
  Where the plaintiff is the assignee of the mortgage and the underlying note at the time the foreclosure action was commenced, the plaintiff has standing to maintain the action.
 "[F]oreclosure of a mortgage may not be brought by one who has no title to it and absent transfer of the debt, the assignment of the mortgage is a nullity." The Appellate Division, First Department, citing Kluge v Fugazy (Katz v East-Ville Realty Co., 249 AD2d 243, 672 N.Y.S.2d 308 [1st Dept 1998]) instructed that "[p]laintiff's attempt to foreclose upon a mortgage in which he had no legal or equitable interest was without foundation in law or fact."
  
 
In the case before the Court the only purported assignment in evidence is an assignment dated May 10, 2007 from MERS to the Plaintiff.  The MERS assignment claims to assign the mortgage “together with the bond or obligation described in said mortgage, and the moneys due and to grow thereon with interest”.  MERS has no interest in the underlying promissory note.  In the deposition of the Plaintiff’s 30(b)(6) witness Petruska, La Croix introduced into evidence a complete copy of the MERS procedures manual as exhibit 7 and questioned the witness about the contents of this manual.  Of particular importance to the Court’s analysis of this issue is page 73 of the procedures manual where MERS states plainly that “MERS cannot transfer the beneficial rights to the debt.  The debt can only be transferred by properly endorsing the promissory note to the transferee.”  Petruska admitted that MERS does not own any promissory note, does not own the La Croix promissory note and MERS cannot transfer something it doesn’t own.
  This case highlights the problems of MERS involvement in the land records of any state, but particularly New York.  The Plaintiff is relying upon the assignment of Mortgage from MERS to foreclose.  The Plaintiff’s assignment claims that MERS is transferring the debt and the mortgage.  However, as is clear from the testimony, MERS procedures manuals and the historical precedent that has grown up around MERS involvement in real estate records in New York, MERS has no right to assign anything and the assignment is a nullity.  

 
For instance, in the seminal case of Merscorp, Inc. v. Romaine, 2006 NY Slip Op 9500, 5 (N.Y. 2006) New York’s highest Court stated that its decision allowing MERS instruments to be recorded did not address but specifically reserved for ruling the following issues:  (1) the issues concerning the underlying validity of the MERS mortgage instrument--in particular, (2) whether its failure to transfer beneficial interest renders it a nullity under real property law, (3) whether it violates the prohibition against separating the note from the mortgage, and (4) whether MERS has standing to foreclose on a mortgage--are best left for another day. Although MERSCORP initially requested a declaratory judgment that the MERS instruments were "lawful in all respects" (which Supreme Court denied) the instruments' validity has not yet been addressed.  This left the Court’s of New York with the heavy lifting to do regarding the actual legality of MERS underlying actions in administering the mortgages it has recorded.  

 
New York has adopted the near universal and ancient rule that “As a mortgage is but an incident to the debt which it is intended to secure (Martin v. Mowlin, 2 Burr., 969; Green v. Hart, 1 Johns., 580; Jackson v. Blodget, 5 Cow., 202; Jackson v. Bronson, 19 Johns., 325; Wilson v. Troup, 2 Cow., 231; Cooper v. King, 17 Abb., 342), the logical conclusion is, that a transfer of the mortgage without the debt is a nullity, and no interest is acquired by it. The security cannot be separated from the debt and exist independently of it. This is the necessary legal conclusion, and recognized as the rule by a long course of judicial decisions. (See cases above cited; also, 4 Johns., 41; 5 Johns. Ch. 570; 9 Wend., 80.)”
  This principal has gained further expression in the more recent rulings of New York Courts addressing MERS actions in the context of foreclosure including a recent decision which held “this court and others have repeatedly held that a nominee of the owner of the note and mortgage, such as Mortgage Electronic Registration Systems, Inc.(MERS), may not prosecute a mortgage foreclosure action in its own name as nominee of the original lender because it lacks ownership of the note and mortgage at the time of the prosecution of the action (Mortgage Electronic Systems, Inc. v Burek, 4 Misc. 3d 1030A, 798 N.Y.S.2d 346; Mortgage Electronic Systems, Inc. v Bastian, 12 Misc. 3d 1182(A), 2006 N.Y. Misc. LEXIS 1901, 2006 WL 1985461).
  The Lamy Court went on to say that “It is axiomatic that to be effective, an assignment of the a note and a mortgage given as security therefor must be made by the owner of such note and mortgage and that an assignments made by entities having no ownership interest in the note and mortgage pass no title therein to the assignee (see, (Matter of Stralem. 303 A.D.2d 120, 758 N.Y.S.2d 345).  The following corollary rule also evolved: one who has received an assignment of the mortgage debt (note or bond) without a corresponding assignment of the mortgage cannot maintain an action to foreclose, since the assignee has no legal interest in the mortgaged premises.
  In further elucidating this principle of law one Court held “an assignment of a mortgage [**28]  unaccompanied by the note that it secures is a nullity, absent a contrary intent of the original contracting parties. In this regard, the New York Court of Appeals has held that a transfer of the mortgage, without the debt, is a nullity, and no interest is acquired by it…”
  Because admittedly, MERS has no interest in the La Croix promissory note, MERS had no present ability to assign the underlying mortgage or the indebtedness.  Therefore, the mortgage assignment relied upon by the Plaintiff in this case is a nullity under well settled New York law.

v.
Recitals in the contents of the PSA and the MLPA are not conveyances and the parties intent to transfer an asset does not equal a transfer.  
 
La Croix anticipates that the Plaintiff may argue that the contents of the PSA and the MLPA constitute the actual conveyances of the underlying assets including her promissory note.  Under New York law, the extent of a trust’s authority is determined by common law.  It is undisputed that the powers of a trust are limited by the trust agreement.
  New York courts for over seventy years have adhered to the general principles of the Second Restatement.
  When constructing a trust agreement the purpose “is to ascertain the intention of the testor or settlor. . . When possible, intention should be determined from the four corners of the instrument and the surrounding circumstances not in dispute.”
  “No words used by the testator should be cast aside as meaningless, but the effect must be given, if possible, to every word and provision.”


In the context of mortgage securitization trusts the trust agreements (pooling and servicing agreements) expressly limit the trustees’ authority to adherence with the provisions of the I.R.S. Code defining REMIC’s.  Mortgage securitization trusts are not authorized to operate in violation of the I.R.S. Code.  An analogous case is In re Olney’s Estate where a trustee was liable for operating outside his specifically limited authority.
  Under New York statutory law, any action undertaken by a trustee that is not within the authorized powers of a trust is void. “If the trust is expressed in the instrument creating the estate of the trustee, every sale, conveyance or other act of the trustee in contravention of the trust, except as authorized by this article and by any other provision of law, is void.” 
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