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BANKRUPTCY BOOT CAMPS

Lizmere South Mountain Farms

T CARGAERS -




TALES OF THE RED FLAG REVIEWS
OF LOAN DOCUMENTS

In 2008, the North Carolina Home Foreclosure Prevention Project was designed and implemented to review closing documents of homeowners facing foreclosure in order to determine any discrepancies, overcharges, illegal actions, etc., that may have occurred during the loan process or at the loan closing.  The "Red Flag" reviews usually cover 5 closing documents:  (1) HUD-1 Settlement Statement; (2) Note; (3) Deed of Trust; (4) Truth-In-Lending; and (5) Uniform Residential Loan Application.  Additional documents may be included in the review and in some cases, fewer documents are available for review.
The Red Flag review follows a format designed by the NC Commissioner of Banks.  Only the reviewers have access to this program for the actual reviews.
Following is a list of potential "red flags" that can and should be checked for inaccuracies and wrongdoings.  Also listed are actual "red flags" found while reviewing closing documents of borrowers facing potential foreclosure.  (Not all of these cases were included in the NCCOB Foreclosure Prevention Project.  Some resulted in lawsuits filed against lender(s), broker(s), settlement agent(s), and/or the dismissal of a foreclosure action.)
HUD-1 Settlement Statement
· Lender Information
· Originating lender is listed on the HUD-1 Settlement Statement and should also be listed on the Note.

· Check appropriate licensure website to determine if the lender is licensed.  (North Carolina Commissioner of Banks website is https://www.nccob.org).
· Settlement Agent Information
· Settlement Agent is listed on the HUD-1 Settlement Statement.
· Check appropriate licensure website to determine if the settlement agent is licensed.  (North Carolina State Bar website is http://www.ncbar.com/members/member_directory.asp).

· Did the Settlement Agent actually attend the closing?

· Property Location – check for correct address

· Place of Settlement – was it held at Lender's address? Or Settlement Agent's address? Or at Property Location?  (Where does the borrower say it was held and WHO was present?)

· Settlement Date – does it match date on Note, Deed of Trust and other documents?  If a refinance, is there a disbursement date – 3 days after the settlement date?

· Broker Information
· If applicable, the name of the Broker is usually indicated in section 800 of the HUD-1 Settlement Statement.  The Broker may also be named as Settlement Agent or Lender on the HUD-1 Settlement Statement.

· Check appropriate licensure website to determine if the broker is licensed.  North Carolina Commissioner of Banks website is https://www.nccob.org).

· Principal Amount – does it match the amount on the Note and Deed of Trust?

· Payoff of prior mortgages in a refinance.

· Per Diem Interest – line 901 of the HUD-1 Settlement Statement.

· Section 800 – fees payable in connection with loan (includes origination, discount points, pre-paid fees such as application, credit report and appraisal, flood certification, tax certification, yield spread premium or fees paid to broker "by lender"). 

· Section 1100 – title charges information (includes title examination, document preparation, attorney fees, title binder, and title premium).

· Did an attorney search the title?
· Do you recognize the name of the title company?  If not, Google the name of title company for information (it may not be a legitimate title company and there may not be a title policy issued).
· Sections 900, 1000 or 1200 – other fees paid to lender, broker or settlement agent.

· Mortgage Insurance Premium – was the borrower aware that MIP was being charged?  Compare with the estimated loan charges section on the Uniform Residential Application.
· Other fees – check for other fees that appear to be "out of line" or "out of the ordinary."  At the same time, check for payees who are not listed elsewhere and appear to be "unknown."

· Escrows – real estate taxes and/or mortgage insurance.
· Cancellation fee paid to a "third party", the settlement agent, or the prior lender for cancellation of prior deed of trust in a refinance – there is NO fee for canceling Deed of Trust in North Carolina!

· If monies were held in escrow at closing by the settlement agent, were the monies ever disbursed and/or according to the terms of an escrow statement signed by the borrower(s)? 
· Is the HUD-1 Settlement Statement signed on a separate page with nothing other than the signatures (allonge)?
ACTUAL "RED FLAGS" FOUND DURING REVIEWS OF HUD-1 SETTLEMENT STATEMENTS:

· Lender not authorized to do business in North Carolina (terminated or canceled by NCCOB, or never registered).
· Settlement Agent not an attorney licensed by the NC State Bar.  One review named an attorney not licensed in NC and upon further checking, the attorney was disbarred in another state!

· Property location doesn't match the address shown on other documents.

· Property location is 200+ miles from the place of settlement which is the same as the lender's address; settlement agent is also the same as the lender.  Probably indicates a "signature closing", also known as a "witness closing" or "notary closing" with no attorney present.  Borrowers usually aren't going to travel 400+ miles RT for a refinance.

· No "disbursement date" shown in the Settlement Date information and no 3-day right of rescission was given.

· No attorney fees paid!  Not too many attorneys do real estate closings pro bono!

· No fee paid for title search (attorney fees), but title insurance premium was paid.

· Title insurance company was something like "Acme Title Company" and owned by an attorney not licensed in North Carolina and disbarred in a neighboring state.  Title company not authorized in North Carolina and didn't appear to be a legitimate company.

· No signatures on the HUD-1 Settlement Statement page 2.  Signatures are on a separate page (allonge) with no other information.  Upon requesting documents from the lender, a HUD-1 Settlement Statement was produced that differed from that in the borrowers' closing package.  The signature page was the same, but pages 1 and 2 differed.
· A common "red flag" is the old Yield Spread Premium paid to the broker "by the lender."  What the borrowers usually don't understand is that they are actually paying this fee no matter what the broker and/or lender told them!

· Escrows that exceeded the number of months allowed.

· Mortgage Insurance charged, but not indicated on the HUD-1 Settlement Statement.

· Outrageous fees paid to the lender and/or broker!

· Outrageous fees paid to the closing attorney who is located in Fayetteville when the property is located in Cleveland County!

· Generally speaking, borrowers do not received the required copies of the signed TIL and/or Notice of Right of Rescission at a "signature closing" because these closing take place in (1) parking lots; (2) borrowers' homes; (3) borrower's work; or (4) on the hood of a car at a rest stop along I-85!

· Over $10,000 held in escrow by settlement agent was never disbursed and 8 years later, the same law firm acting as settlement agent – and allegedly still holding the monies in escrow – commenced a foreclosure action on behalf of the lender.  The result was dismissal of the foreclosure action and more than $40,000 of the loan adjusted off, leaving a loan payoff balance of less than $4,000.
Note
· What are the terms of the Note?

· Does the origination date of the Note match the date on the other documents?

· What is the initial annual interest rate?

· What is the maturity period of the loan?

· Is it an adjustable rate loan? (NOTE:  If and ARM, an ARM rider will be attached to Deed of Trust.
· If an adjustable rate loan, what is

· the initial adjustment date?

· any subsequent adjustment date(s)?
· the adjustable rate margin?

· the minimum rate?

· the maximum rate?

· the first monthly payment change?
· any subsequent payment change(s)?
· Is it a NEGATIVE AMORTIZATION LOAN? And was the borrower advised as such?
· Check signature(s) on Note.  Is there an allonge?
ACTUAL "RED FLAGS" FOUND DURING REVIEWS OF NOTES:

· On a 2-year ARM, the initial adjustment date was 2 days after closing date (which meant it was 1 day before the 3-day right of rescission expired!).

· Dates of rate adjustments didn't match the dates on the TIL.

· Terms of the Adjustable Rate Note do not match the terms contained in the ARM Rider to the Deed of Trust.

· Terms of the Note Rider do not match the terms of the Note OR the terms of the Rider to the Deed of Trust (actually had 3 completely different loan terms for this loan).
Deed of Trust

· Does lender's name match the name on the Note and Hud-1?
· If co-borrowers, are both names indicated as borrowers?
· If an adjustable rate loan, is an ARM Rider attached for recording?
· Does the date match that on the Note and HUD-1?
· If co-borrowers, did both parties sign?
· Is there an allonge?
· Check notaries.  Anything look suspicious?  (Don't rely upon the Register of Deeds to catch notary errors.)
ACTUAL "RED FLAGS" FOUND DURING REVIEWS OF DEED OF TRUST:

· Recorded prior to the expiration of the 3-day right of rescission.

· Although there were co-borrowers, only one borrower was named on the Deed of Trust and only one signed.

· Although there were co-borrowers, only one borrower named in the notary acknowledgment.

· ARM Rider did not match terms of the Adjustable Rate Note.

· Although there were co-borrowers, only the wife actually attended and signed the documents at closing; however, the Deed of Trust recorded with the Register of Deeds had both the wife's and husband's signatures, as did the Deed of Trust produced by the lender.  (Someone else signed the husband's name.) 
Truth-in-Lending Statement (TIL)

· APR ("Annual Percentage Rate")

· Initial payment amount – does it match that on the Note?

· Are there itemized payments for the term of the loan?

· Final payment amount(s)

· Review the payment disclosure for dates – do they match the dates and change dates on the Note?

· Is there a prepayment penalty?

· Is it signed by borrower and co-borrower?
· Did the borrower(s) receive signed copy(ies) of the TIL at the closing?
ACTUAL "RED FLAGS" FOUND DURING REVIEWS OF TILs:

· The monthly payment amounts don't match the payment shown on the Note.

· The dates of the itemized payment changes on the TIL don't match the change dates shown on the Note.

· Both borrowers didn't sign the TIL.

· Borrower(s) didn't received signed (or unsigned) copy of TIL at closing.

· TIL in the borrowers' closing package was different from that produced by the lender.

· There is a prepayment penalty!
Uniform Residential Loan Application

· Borrower monthly income – was it inflated to qualify the borrower for the loan?
· Borrower assets – inflated?
· Expense information – is it accurate?
· Borrower 2 monthly income – was it inflated to qualify borrowers for the loan?
· Good faith estimate – how does it compare to the actual charges on the HUD-1? Does it mention escrows, including mortgage insurance?
· Does the name of the loan officer or broker appear on the loan application?  If so, does the borrower recognize the name of the loan officer or broker appearing on the loan application?
ACTUAL "RED FLAGS" FOUND DURING REVIEWS OF LOAN APPLICATIONS:
· Borrowers' monthly income GROSSLY inflated in order to qualify the borrowers for the loan.

· Borrowers' assets inflated.

· Good faith estimate showed borrower had to bring approximately $1,200 to a refinance closing when she actually had to bring over $16,000 to closing!  (This loan did not close!)

· Market value of the property shown considerably higher than the actual appraised value; again, in order to qualify the borrowers for the loan.
· Loan officer's name is omitted.

· Loan officer's name is shown, but not the loan officer who took the information from the borrower(s) (and the borrower(s) never heard of the loan officer named on the application).

References:

NORTH CAROLINA GENERAL STATUTES Chapter 45, Article 11 – Emergency Program to Reduce Home Foreclosures.
NORTH CAROLINA GENERAL STATUTES Chapter 24, Article 1 – Interest.

NOTE OF CAUTION:  "Signature" or "witness" or "notary" closings have become very popular.  Websites such as 123Notary.com now offer their notaries a $99 course on CD-rom to certify the notary as a "certified loan closer."  According to the website, a "certified loan closer" is able to answer questions the borrower may have about the mortgage, note, settlement statement, etc.  It appears that a number of borrowers facing foreclosure participated in this type of loan closing.  The borrowers may have had questions about the various loan documents, but did not have the opportunity to ask an attorney, or may have been given incorrect information or "advice" by the notary (the "certified loan closer").[image: image2.png]
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