
Chain of Assignments and the PSA

I use the term “tend to” politely instead of saying “proves that” since the Judge still has to rule.  I am all up for an advanced reunion session, just tell me when and where and I will be there.  As to your questions about how I get there, this is my analysis: 

1) These trusts (at least the ones I review) are NY common law trusts according to the trust agreements.  

2) A trust cannot act outside of the authority creating it (the trust agreement) ( I find this language in most of the trust agreements from the SEC website)

3) The trust documents say that only the depositor can move a mortgage into the trust and only in the manner prescribed in the documents (Usually see section 2.00 of the PSA for conveyancing, I think I hyperlink to this language in this complaint) 

4) The trust documents have a cut off date (date beneficial interest transfers to trust) and a close date (date by which mortgages must be properly conveyed to the trust).  The conveyancing section typically allows 90 days for the trust to review the mortgage files and 180 days for the originators to replace any bad loans.  So I argue that any mortgage that is attempted to be conveyed into the trust that avoid the depositor (not in chain of title) that is outside of this time frame cannot legally be trust property since it does not comply with the conveyancing requirements of the trust documents.  (I typically see assignments from either MERS to the trust or assignments that skip the depositor and go straight to the trust and all are out of this time frame).  I argue that if they do not have a vaild chain of assignments that are timely and pass through the depositor then there is no ownership in the trust.  So far (fingers crossed) judges haven’t had a problem with that. 

As to your specific questions about the real world I have been taking the position with my judges that once I establish as a matter of law that the foreclosing parties have no standing and their actions are wrongful then it is no longer a concern of the court as to who my clients owe or whether they owe anyone because the parties I am suing are strangers to that transaction as a matter of law.  

I haven’t gotten so far into the litigation yet that I can tell you I have any reported decisions because I don’t.  This is where I am heading.  

Finally, what exact language in the psa are you tapping to support your claim that the bank, as trustee/agent, cannot accept the transfer on behalf of the trust, albeit unnamed?  I am looking at the conveyancing language of the PSA usually section 2.00  Plus the fact  that US Bank is the trustee for at least 32 different active trusts on one very quick SEC search.  

Ok, then in the real world, what entity does own the interest in the property represented by the original note and mtg (and any proper assignments) and how can that entity be determined and how could that entity present the claim, if ever?  Not sure anyone could since the chain of title that is recorded has created a serious cloud over the ownership of the loan.  However, I took your advice and have my clients making payments to my trust account and represent that they are paying into my trust account pending the proper party stepping forward.  

And, what entity has been booking this loan?  Don’t know don’t care 

What entity is holding the bag on the insurance claims for the failure to transfer the loan? See previous question’s answer :-)   

Thanks. I will be circulating your pleading far and wide, if you don't mind. Please give it to anyone you think it can help and tell them I “have gun will travel”  
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