New York has holdng MERSas nominee tor New Century had no legal
authority to assign the mortgage to DB as Trustee for RMBS. Plus,
the court found no evidence that the note had been properly negotiated
to the Trust.
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Plaintiff,
MOTION SEQ. NO.: 1
-against-

LANA LEIGH; “JOHN DOE #1-5” and

“JANE DOE”, said names being fictitious,

parties intended being possible tenants . : e
or occupants of premises, and corporations,

other entities or persons who claim, or may

claim, a lien against the premises,

Defendant(s).
X

Motion by defendant homeowner, for an order (CPLR § 3211 (a)(3)
dismissing the complaint is granted and the complaint is hereby dismissed, without
prejudice.

Plaintiff bank has failed to establish that it was the holder of the note and
mortgage forming the basis for this foreclosure action at the time the action was
instituted. New Century Mortgage Corp. is the lender on the note. MERS as
nominee of New Century “for purposes of recording”, took the mortgage as the
mortgagee of record. In support of the right to maintain this action plaintiff,
Deutsche Bank, offers an assignment of the mortgage from MERS as nominee to
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Deutsche Bank dated July 31, 2008. There is nothing before the Court, however,
to indicate that MERS, a nominee “for purposes of recording this mortgage”, had
authority to execute an assignment. More importantly, the papers before the Court
are devoid of proof that the mortgage note was transferred, assigned or negotiated
to plaintiff prior to the institution of the action.

This order concludes the within proceeding.
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Dated: 3/ & / X

Mineola, NY
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