IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS
SHERMAN DIVISION
	CATHERINE E. McGINNIS,
Plaintiff,
vs.
DODEKA, LLC and PUTONTI & ESCOVER, P.C.
Defendants.
	§§ §§ §§ §§ §§ §§ §§ §§ §§ §§
	CIVIL ACTION NO. 4-09-CV-334


DEFENDANT DODEKA, LLC’S MOTION IN LIMINE 
TO THE HONORABLE JUDGE:
COMES NOW Dodeka, LLC, a defendant in the above-styled and numbered action (“Defendant”), and files this “Motion in Limine,” and in support thereof, would respectfully show the following:
I. PRELIMINARY STATEMENT
Defendant requests this Court to enter an order instructing Plaintiff Catherine E. McGinnis (“Plaintiff”), and her counsel and witnesses to refrain from referring in any way, either directly or indirectly, within the hearing of the jury, either in oral testimony, by exhibit or written instrument, whether during the voir dire examination of the jury panel, the making of opening or closing statements, the interrogation of witnesses, or in the making of objections or motions or arguments on objections or motions, or otherwise inform the jury in any way regarding matters which are the subject of this motion without first approaching the bench outside the hearing of the jurors, and obtaining a favorable ruling from the Court regarding the admissibility and relevance of the matters sought to be presented to the jury.
II. MOTION IN LIMINE
Defendant requests this Court to enter an order: (1) instructing Plaintiff’s counsel to discuss this Motion in Limine with all of Plaintiff’s witnesses before they testify; and (2) that such information be redacted from otherwise admissible evidence contained in documents, papers and things used by Plaintiff as exhibits and/or evidence in this case.
Matters discussed in the following paragraphs are irrelevant, unfairly prejudicial, and/or incompetent in this case. Injection of such matters into the trial of this case by Plaintiff and/or her attorneys or witnesses would cause irreparable harm which no instruction by the Court to the jury could cure. Therefore, in an effort to avoid probable prejudice, Defendant moves the Court in limine as set forth herein.
As to items ____, and ____, which are agreed, they shall be applied mutually as between Plaintiff and Defendant.
1. Any reference that any Defendant or witness is in the habit of doing any particular thing or has a routine practice of doing any particular thing unless first established by FED. R. EVID. 406.
AGREED 
     GRANTED                             
DENIED 


2. No reference to, argument, or evidence that any Defendant spoliated, lost, or destroyed any evidence.
AGREED 
     GRANTED                             
DENIED 


3. Any reference to petitions, judgments and orders filed by or against Defendant in other cases. This evidence is not relevant and therefore, is not admissible. FED. R. EVID. 402, 403. This includes, but is not limited to:
AGREED
 GRANTED
 DENIED

a. Any judgments taken against Defendant,
AGREED
 GRANTED
 DENIED

b. Any pleadings, court orders and/or sanctions orders, final judgments, or injunctions filed against Defendant.

AGREED
 GRANTED
 DENIED

4. Any reference to any character or character trait of any Defendant; other crimes,
wrongs, or other acts of any Defendant; specific instances of any Defendant’s conduct for the purpose of proving any Defendant’s character or character trait; and/or that any Defendant committed any collateral wrongful acts not relevant to this case. FED. R. EVID. 404 and 405. The probative value of any such evidence is substantially outweighed by the danger of unfair prejudice, confusion of the issues, and/or misleading the jury. FED. R. EVID. 403.
AGREED
GRANTED 

    DENIED 


5. Any reference to or introduction of evidence and documents or tangible things
requested by Defendant through discovery in this matter but not timely supplemented by Plaintiff.
AGREED
 
GRANTED 

    DENIED 


6. Reference to verbal exchanges between counsel (or comments by counsel) during
the course of depositions or pre-trial hearings, including reading from or showing any deposition, objections, attorney statements, instructions, or sidebar comments contained in depositions.
AGREED
 
GRANTED 

    DENIED 


7. Any mention that the Court has, in response to any motion or objection, kept
evidence from the jury, that Defendant, through motion, objection, or exception, has tried to hold back any evidence or testimony which the jury should consider, or that any party has been denied any rights by reason of this motion or objection and the ruling thereon by the Court in this case.
AGREED
 
GRANTED 

    DENIED 


8. Requesting documentation from Defendant or its attorneys, or from any witness at
trial, when such documentation has not been previously produced during discovery in this case in response to a discovery request that requested the production of such documentation.
AGREED
 
GRANTED 

    DENIED 


9. Requesting attorneys for Defendant in front of the jury to stipulate to either the
admissibility of any evidence or to any facts.
AGREED
 
GRANTED 

    DENIED 


10. That Defendant has not called to testify any witness equally available to both parties in this cause and that Plaintiff's counsel be instructed not to suggest to the jury by argument or otherwise what would have been the testimony of any witness not actually called.
AGREED
 
GRANTED 

    DENIED 


11. Suggesting or inferring that the jury use its verdict as a mechanism through which
to effect social change or send a message to other members of the community, including Defendant.
AGREED
GRANTED 
    DENIED 


12. Any comment to the jury that the Court can reduce the amount of the jury's award. 
AGREED
GRANTED 
           
      DENIED 


13. Plaintiff not refer to or make disparaging remarks about Defendant, including but not limited to the use of the terms, "greedy," "liar," "fraud," “debt collector” or "cheat" for the reason that said terms and allegations are improper and a prejudicial appeal to the passions and sympathies of the jury. FED. R. EVID. 403.
AGREED
 
GRANTED 

    DENIED 


14. Any reference to any other litigation in which a party was represented by Jackson Walker, L.L.P. or any lawyers associated with those firms. FED. R. EVID. 403.
AGREED
 
GRANTED 

    DENIED 


15. Any reference to any other entity or individuals that have been or are currently being represented by Jackson Walker, L.L.P. or any lawyers associated with that firm. FED. R. EVID. 403.
AGREED
 
GRANTED 

    DENIED 


16. Any reference to conversations between counsel for Plaintiff and counsel for Defendant.
AGREED
 
GRANTED 

    DENIED 


17. Any reference to settlement negotiations or mediation sessions that have taken place in this case or the prior case, including any reference to the fact that this lawsuit could not be or was not settled, compromised, or resolved. FED. R. EVID. 408.
AGREED
 
GRANTED 

    DENIED 


18. That Plaintiff not suggest, state, or imply that the jury or jury panel should attempt to "send Defendant a message" or any other such language which is calculated to have the jury assess damages based upon an emotional response and not upon the evidence and the Court's charge. FED. R. EVID. 403.
AGREED
 
GRANTED 

    DENIED 


19. That Plaintiff's counsel not express any personal opinions or beliefs regarding the case, a testifying witness or the subject matter of the lawsuit because such reference, especially by Plaintiff's counsel, is specifically prohibited by Texas Disciplinary Rules of Professional Conduct 304(c)(3), and is unfair, irrelevant, and highly prejudicial. FED. R. EVID. 401, 403.
AGREED
 
GRANTED 

    DENIED 


20. That Plaintiff not make any reference to the number of lawyers practicing in the firm representing Defendant in this case as compared to the number of lawyers practicing in the firm representing Plaintiff, or the number of lawyers representing Defendant in this lawsuit as compared to the number of lawyers representing Plaintiff in this lawsuit.
AGREED
 
GRANTED 

    DENIED 


21. Any evidence or references to the financial status of Defendant, including but not limited to Defendant’s gross and net income, profit and net worth or earnings, because such evidence is not relevant to any issue in dispute in this litigation. Fed. R. Evid. 402, 403
AGREED
 
GRANTED 

    DENIED 


22. Any mention, reference or argument that appeals to or attempts to arouse bias or prejudice against Defendant merely because it is a business entity, rather than an individual. Such argument or is not relevant to this case and can serve only to divert the jury’s attention from the issues in the case, resulting in the jury deciding the case based on passion or sympathy rather than on the evidence. Gonzalez v. Volvo of America Corp., 734 F.2d 1221, 1225 (7th Cir. 1984); South Hampton Co. v. Stinnes Corp., 733 F.2d 1108, 1123-24 (5th Cir. 1984).
AGREED
 
GRANTED 

    DENIED 


23. Any reference to or statement that any agent or the attorneys of Defendant have deliberately withheld any evidence. FED. R. EVID. 401, 402 and 403. 
AGREED
 
GRANTED 

    DENIED 


24. Any mention, reference or inference that Defendant is or may have been involved in any related or unrelated prior or subsequent claims, suits, or settlements, or the amounts involved therein. FED. R. EVID. 402, 403, and 404(b)
AGREED
 GRANTED
 DENIED

Defendant moves the Court to order that each of the above matters are generally inadmissible, irrelevant, and highly prejudicial to Defendant and would deny Defendant the right to a fair trial even if a timely objections was made and sustained. Defendant also moves the Court that should any matters set forth above become material, relevant, or admissible, that Plaintiff should bring such matters to the court’s attention outside the presence of the Jury and should receive favorable ruling thereon before mentioning those items before the Jury.
WHEREFORE, PREMISES CONSIDERED, Defendant respectfully requests that the
Court grant this Motion in Limine and further pray for such other and further relief to which they may show themselves justly entitled.
Respectfully submitted,
By: s/ Scott A. Wheatley Albon O. Head, Jr.
State Bar No. 09325000 Scott A. Wheatley
State Bar No. 24013737 Jay K. Wieser
State Bar No. 24060826
JACKSON WALKER L.L.P. 301 Commerce Street, Suite 2400 Fort Worth, Texas 76102
(817) 334-7200
(817) 334-7290 - Fax
ATTORNEYS FOR DEFENDANT DODEKA, LLC

CERTIFICATE OF SERVICE
I hereby certify that on January 29, 2010, I electronically filed the foregoing Defendant Dodeka, LLC’s Motion in Limine with the clerk of the court for the U.S. District Court, Northern District of Texas, using the electronic case filing system of the court. The electronic case filing system sent a “Notice of Electronic Filing” to the following attorneys of record who have consented in writing to accept that Notice as service of this document by electronic means:
Gary A. Armstrong
ARMSTRONG LAW FIRM
5646 Milton Street, Suite 711 Dallas, TX 75206
John W. Escover
PUTONTI & ESCOVER, P.C.
2101 Lakeway Blvd., Suite 230
Austin, Texas 78734
/s/ Scott A. Wheatley

Scott A. Wheatley
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