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IN THE UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF OHIO .
EASTERN.DIVISION ' i

X ‘ - i

DISCOVER BANK,
c/o DISCOVER FINANCIAL SERVICES, INC.

12 Read's Way Civil Agign NoQ) g6 6
New Castle, Delaware 19720 Ae %1 8

. -against- ; ‘ COMPLAINT

" Plaintiff,

NEW VISION FINANCIAL, LLC,
3845 Johns Creek Parkway, Suite A
Suwanee, Georgia 30024

Defendant.

Plaintiff Discover Bdnk, by its undersigned attorneys, for its complaint

herein against defendant New Vision Financial, LLC, alleges as follows:

| THE PARTIES

1. Plainfiff Discover Bank is a bank organized and existing under the laws
of the State of Delaware whose principal place of business is located at 12
Read's Way, New Cosﬂe, Delaware 19720 ("DisCover Bank”). Discover Bank's
servicing agent for the transactions at issue in this action was Discover Financial
Services, Inc. (“Diséover Financial”), which maintains offices af 3311 Mill
Meodow Drive, Hillard, Ohio, 43026.

5> Defendant New Vision Financial LLC (“New Vision"}, on information

and belief, is a corporation organized and existing under the laws of the State of
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Georgia whose principal place of business is located at 3845 Johns Creek
Parkway, Suite A, Suwanee, Georgia 30024.. The agreement giving rise ’ré this

action states that New Vision's address at the time of the agreement was in care

of Enhanced Asset Management, 13 Triangle Fork Drive, Cincinnati, Ohio 45246.

JURISDICTION AND VENUE

3. This Court has dlversﬁy jurisdiction over this Gchon pursuant to 28
U.S.C.§1332(q) in that the plaintiff and the defendant are citizens of different
s'rc:-fes and the amount in controversy exceeds the sum of $75,000. Venue is
properly p[oc.ed.in this district pQrsuonT to 28 US.C.§1391{a){3). |

SUMMARY OF THE ACTION

4, In this action, Discover Bank seeks approximately $850,000 in
mitigation damages for New Vision's breach of confract, blus an additional $2
million in future lost profits. In the contract, New Vision agreed that it would
purchosé a certain amount of delinquent credit card accounts from Discover
Bank on a monthly basis, and that if it failed to do so, Discover Bank, among

| other things, had the right to resell the unpurchased accounis in order to
mitigate ii's damages and to obtain any deficienéy from New Vision, plus
attorneys’ fees.

5. After a year and a half of purchasing accounts at successively
reducéd prices -- agreed to by Discover chk as accommodations for New
Vision and set forth in various written amendments to the contract -- New Vision

breached the contract by failing to purchase any accounts for the last two
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months of 2002 and ’rhe.ﬁrs’r three months of 2003, which caused Discover Bank
to suffer mitigation damages of approximately $850,000 for ’rhose five months,
plus an additional $2 million in future lost profits. In addition, New Vision owes
Discover Bdnk approximately $36,000 for its failure to make certain incidental

payments required by the contract.

THE FACTS |

A. The Agreement

4. On or about January 5, 2001, Discover Bank and New Vision entered
into a Credit Card Accounts Sale Agreement (the "Agreement”), a copy of
which is annexed hereto as Exhibit A. In paragraph 2.1 of the Agreement, New
Vision agreed to purchase between $5 million and $15 million in delinquent
credit card account balances to be identified by Discover Bank each month.
Paragraph 2.1 of the Agreement states as follows:

Agreement 1o Sell and Purchase Accounts. Selter [Discover Bank]
agrees to sell and Buyer [New Vision] agrees to buy all of Seller's

“right, fitle, and interest in and to the Accounts, which Seller identifies
during each month through December 2001, subject fo the ferms
and conditions set forth in this Agreement. This Agreement shall
automatically renew for a one (1) year period, through December
2002, uniess terminated by either party upon at least sixty (60) days
written noftice to the other party prior to December 31, 2001.

7. In paragraph 1.12 of the Agreement, the parties agreed that New
Vision would pay Discover Bank a purchase price of $.0928 multiplied by the
unpaid balance with respect to each credit card account purchased by New

Vision.
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8. As stated in paragraph 2.1 of the Agreement, the term of the
Agreement was for one year, until December 31, 2001, and was automatically
renewable for an additional year, through December 31, 2002, uniless
terminated by either party in writing at least 60 days prior o December 31, 2001.

9. The Agreement expressly provided in paragraph 3.5 that if New Vision
defaults on its obligation to purchase accounts for any reason, Discover Bank
has the righ‘t to (i) seek specific performdnce or, among any other remedies, (i) -
resell any unpurchased accounts and recover any deficiency from New Vision,
plus attorneys’ fees. Paragraph 3.5 of the Agreei'nen’r states as follows:

Default by Buyer. If Buyer [New Vision] fails or refuses, for any
reason, to purchase Accounts pursuant to this Agreement prior to or
on any applicable Closing Date, or fails to perform any of Buyer's
other obligations hereunder prior to or on any Closing Date, Seller
[Discover Bank] shall have the right to {i) enforce specific
performance of Buyer's obligations under this Agreement and/or {ii)
exercise any other right or remedy Seller may have at law orin
equity by reason of the default, including but not limited to, reselling
any unpurchased Accounts and seeking any deficiency against
Buyer and the recovery of attorneys' fees incurred by sellerin
connection with Buyer's default.

10.The Agreement further provides in paragraph 3.3(b) that Discover
Bank shall notify New Vision on or about the ’rwehﬂefh day of each month of the
unpaid balance and purchase price of each account identified by Discover
Bank to be purchased by New Vision for that month. New Vision was obligated
under paragraph 3.3(b) of the Agreement to make payment for the accounts

identified by Discover Bank three days after the day that Discover Bank notified

New Vision of the accounts to be sold.
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11.The Agreement expressly and clearly provided that Discover Bank |
made no warranties or representations concerning the collectibility of any
account sold to New Vision or the credi.’rworthine_ss ‘6f any account debtor.
Paragraph 8.1 of the Agreement provides, in pertinent part, as follows:

Decision to Purchase and Economic Risk. Buyer represents, warrants
and certifies to Seller that it is an institutional and sophisticated
purchaser in the business of buying or originating accounts of the
type sold hereunder or that otherwise deals in such accounts in the
ordinary course of Buyer's business. Buyer further represents,
warrants and certifies that it has knowledge and experience in
financial and business matters that enables it to.evaluate the merits
and risks of the fransaction contemplated by this Agreement, and
that its bid and decision to purchase the Accounts are based upon

~Buyer's independent evaluation of the transaction. Buyer
acknowledges that the Accounts may have limited or no liquidity
and Buyer has the financial wherewithal to own the Accounts for an
indefinite period of time and to bear the economic risk of an
outright purchase of the Accounts and a total loss of the Purchase
Price for the Accounts. Buyer acknowledges that it has not relied in
entering into this Agreement upon any oral or written mformo’rlon
provided by Seller or Seller's agents, representatives, or
independent contractors, and acknowledges that no employee,
agent, representative or independent contractor of the Seller has
been authorized to make any statements or representations other
than those specifically contained in this Agreement. Buyer has
made such independent investigation as it deems warranted into
the nature, validity, enforceability, collectability and value of the
Accounts and all other facts it deems material to its purchase, and
is entering into this iransaction solely on the basis of that
investigation and Buyer's own judgment.

12. In addition, Article X of the Agreement states as follows (in bold

letters):

No warranties. Except for those expressed in this Agreement, no
warranties or representations, express or implied, are or have been made
by seller, or anyone acting on its behalf, particularly, without in any way
limiting the generality of the foregoing. no warranties or representations
regarding (i) the collectability of any account; {ii) the creditworthiness of
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any debtor; (i) the form or sufficiency of any account documentation; (iv)
the form or sufficiency of any coliateral of any fype which secures the
repayment of any account; (v) the enforceability of accounts; or (vi) the
validity of any collateral document or its recordation. Except as otherwise
provided in this agreement, all accounts sold to buyer under this
agreement are sold and transferred without recourse. Except as
specifically set forth in this agreement, buyer acknowledges and agrees
that selier has not made, does not make and specifically disclaims any
representation, warranty, promise, covenant, agreement or guarantee of
any kind or character whatsoever, whether express or implied, oral or

- written, past, present or future, of, as to, concerning or with respect to (A}
the nature, quality or condition of the accounts, (B} the income to be
derived from the accounts, (C) the suitability of the accounts for any and
all activities and uses which buyer may intend, or (D) any other matter
with respect to the accounts. The buyer further acknowledges and
agrees that any information provided or to be provided with respect fo
the accounts was obtained from a variety of sources and that seller has
not made any independent investigation or verification of such
information and makes no representations or warranties as to the
accuracy or completeness of such information. Except as specifically set
forth in this Agreement, buyer further acknowledges and agrees that the
sale of the accounts as provided herein is made on an “as is" condition
and basis with all faults.

Thus, it is clear from the Agreement that New Vision-agreed to purchase
accounts on an “as is” basis and acknowledged that it was fully aware of the
risks of purchasing delinquent accounts for collection pUrposes.

B. The Amendments to the Agreement

13.Following execution of the Agreement, New Vision.complained to
Discover Bank about the purchase price and minimum purchase requirements
that i’r.hqd agreed to in the Agreement. Discover Bank accommodated New
Vision by entering into a series of amendments to the Agreement, providing for
differehf monthly purc:hdse requirements, and providing for successively lower

purchase prices.
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14. More specifically, the parties executed written amendments to the
Agreement on or about October 1, 2001, February 8, 2002 and July 10, 2002,
copies of which are annexed hereto as Exhibit B. The July 10, 2002 amendment
— which was the last amendment to be executed - provided, in pertinent part,
as follows:

Seller agrees to sell and Buyer agrees to buy ail of Seller’s right, title,

and interest in and to the Accounts, which Seller identifies during

each month threugh March 2003, subject to the terms and

condifions set forth in this Agreement. This Agreement shall

automatically renew for a one (1) year period, through March 2004,

‘unless terminated by either party upon sixty (60} days written nofice

to the other party prior to March 31, 2003. The aggregate Unpaid

Balance of the Accounts to be sold each month shall not be more

than fifteen million dollars ($15,000,000.00). Notwithstanding the

foregoing. in the event Seller desires to sell Accounts with an

aggregate Unpaid Balance of more than fifteen million dollars

($15,000,000.00} in any month, Buyer may elect to purchase such

additional Accounts by delivering its written consent to Seller prior to

the Closing Date in any such month. -
Pursuant to paragraph 1.12 of the July 10, 2002 amendment, the purchase price
of the accounts was lowered once again — this time to $.0485 times the Unpoid
balance for each account. Discover Bank agreed to this reduced price in
exchange for New Vision's agreement fo the other terms of the July 10, 2002

amendment.

15. As set forth in the July 10, 2002 amendment, New Vision agreed 1o
purchase accounis having an dggrego’re unpaid balance of $15 million a
month. Additionally, the term of the Agreement was extended through the
month of March 2003. The parties further agreed that the Agreement would |

automatically renew for a one-year period, through March 2004, unless either
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party gives notice of termination sixty days prior to March 31, 2003.

C. New Vision's Breach of the Agreement
16.In violation of the Agreement, as amended on July 10, 2002, New
Vision failed and refused to purchase any accounts whatsoever designated by
Dist:over Bank for the months of November and December 2002, and for the
months of January, February, and March 2003.
17.For example, on November 20, 2002, New Vision wrote to Discover
Bank and stated as follows: .
At this ime New Vision Financial LLC will not be able to make a
purchase from Discover Bank in the month of November 2002, due
to extenuating circumstances. This purchase may at Discover
Bank's discrefion, be added to the end of the New Vision Financial
forward flow coniract, which is scheduled to terminate March of
2003. ‘
Similar letters were sent by New Vision to Discover Bank on January 23,
2003, February 20, 2003, and March 10, 2003.
18.0n February 4, 2003, Robert Deter of Discover Financial (as servicing
agent for Discover Bank) wrote to Fred Howard of New Vision and qdvised New
Vision of the losses that Discover Bank sustained as a result of New Vision's
breach of the Agreement by failing to make the required purchases of accounts
for the months of November and December 2002, and January 2003. Discover
Financial's letter of February 4, 2003 states as follows:
This letter is to follow up on our recent conversation during which
you nofified me that New Vision would not purchase Accounts in
the months of November 2002 and January 2003 and would only

purchase a porfion of the Accounts required under the Agreement
in December 2002. During our conversations, you assured me that
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New Vision would make up any losses Seller [Discover Bank]
suffered as a result of New Vision's breach of the Agreement. As a
result of having to sell the accounts to other buyers for less than the
Purchase Price under the Agreement, Seller has suffered a loss of
$479,391.19. a

19.In its February 4, 2003 letter, Discover Financial demanded payment
of approximately $400,000 as compensation for the mitigation losses suffered by
Discover Bank as a result of New Vision's breach of the Agreement as of that
time. New Vision failed and refused fo make that {or any other payment) to
Discover Bank.
20.0n March 10, 2003, Discover financial {acting on behalf of Discover

Bank) again wrote fo New Vision about New Vision's breach of the Agreement,
and once again notified New Vision that Discover Bank would try fo mitigate ifs
damages from New Vision's breach by selling accounts to another buyer. '
Discover Bank's March 10, 2003 letter stated as foilows:

Additionally, | would appreciate you letting me know no later than

March 17, 2003 whether Buyer intends to purchase Accounts this

month. If we do not hear from you, we will assume that Buyer does

not intend to fulfill its obligations to purchase Accounts this month

and Seller shall use its best efforts to mitigate Buyer's damages by

selling the Accountis Buyer is obligated to buy to another buyer at

the best price available.
New Vision informed Discover Bank that it would not purchase any accounts for
the mqn‘rh of March 2003, just as it had failed to purchase any accounts for the
prior four months.

21.Discover Bank's March 10, 2003 letter went on to note that, due to

New Visions' breach of the Agreement, Discover Bank would have no choice
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but to terminate the Agreement effective April 1, 2003 if New Vision did not
purchase any accounts in March 2003. As stated in Discover Bank's March 10,
2003 letter:

If Buyér does not purchase Accounts this month, this will be the fifth

consequiive month Buyer has breached the Agreement. Under the

circumstances, there is no point continuing the Agreement. -

Therefore, this Letter shall serve to notify Buyer that Seller is

terminating the Agreement under Article 13.12 effective April 1,

2003, if Buyer does not purchase accounts in March.
As previously noted, New Vision did not purchase any accounts in March 2003,
and therefore the Agreement terminated as of April 1, 2003 due to New Vision's
breach, subject to Discover Bank’s right to seek damages for New Vision's

breach of the Agreemeni.

D. Discover Bank's Mitigation Damages

22.As a result of New Vision's breach of the Agreement by its failure to
purchase any accounts from Discover Bank for the months of November and
December 2002, and January, Febr_ucary, and March 2003, Discover Bank ﬁold
the accounts that New Vision was obligated under the Agreement o purchase
- i.e., $15 million worth of accounts for each of the five months in question — 1o
Q’rher buyers for less than the purchase price set forth in the Agreement. This

caused Discover Bank to suffer mitigation damages of $847,667.84, as follows:

- November 2002 $85,101.58
December 2002 $70,996.25
January 2003 $228,601.33
February 2003 $322,559.49
March 2003 $140,409.18

Total: $847,667.84
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' 23.1n paragraph 3.5 of the Agreement, New Vision agreed that “if Buyer
fails or refuses, for any reason, to purchase Accounts pursuant to this Agreement

... Seller shall have the right to:

(i) enforce specific performance of Buyer's obligations under this
Agreement and/or

(i) exercise any other right or remedy Seller may have at law orin
equity by reason of the default, including but not limited 1o, reselling
any unpurchased Accounts and seeking any deficiency against
Buyer and the recovery of attorneys fees incurred by Seller in
connection with Buyer's default.” (emphasis added)

.Pursuant fo pomgropﬁ 3.5 of the Agreement, Discover Bank is entifled to recover
$847,667.84 in miﬁgoﬁon damages against New Vision that Discover Bank
incurred as a result of New Vision's failure to purchase accounts for the months
of November and December 2002, and January, February, and March 2003,
plus attorneys fees.

E. Discover Bank's Renewal Term Damages

24.Under the July 10, 2002 amendment to the Agreement, the parties
agreed that the term of the Agreement would be automatically renewed for a
one-year period frorh March 31, 2003 to Morch 31., 2004 uniess written notice of
termination is given &0 days prior to March 31, 2003. New Vision never provided
such notice of termination. Due to New Vision's breach of the Agreement,
Discov‘er Bank was forced to terminate the Agreement effective April 1, 2003.
Because that termination was “for cause,” necessitated by New Vision's breach

of the Agreement, termination of the Agreement does not absolve New Vision of
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its liability for lost profits sustained by Discover Bank durihg the Agreemen’r'é
renewal term of April 2003 through March 2004 (the "renewal term”).

25.Discover Bank estimates that its lost profits for the renewal term will be
approximately $2 million.

Fl. Discover Bank’s Other Damages

26.In paragraph 4.2 of the Agreement, New Vision agreed fo pay
Discover Bank $7.50 for each Credit File requested by New Vision with respect o
a certain portion of the accounts purchased by it. New Vision reduesfed _dnd
received from Discover Bank a large number of Credit Files, but has failed fo
make full payment. The amount owed by New Vision to Discover Bank for Credit
Files is $2.230.

27 . Additionally, in paragraph 5.1 of the Agreement, the parties agreed
’rhcﬁ Discover Bank would have the right to receive payment from New Vision for
certain collections deemed to be insufficient by Discover Bank because of
mispostings and checks returned for insufficient funds. The amount owed by
New Vision for such insufficient collections is $34.076.99. |

28.The total amount owed by New Vision due to insufficient payments
under paragraph 5.1 of the Agreement and due to Néw \/ision’s failure to pay
for Credit Files under paragraph 4.2 of the Agreement is $36,306.99.

FIRST CLAIM FOR RELIEF

29.Plaintiff repeats and realleges each and every one of the foregoing

allegations as though fully set forth at length herein,

\\GAMBLE\SYS\WPDOCS\Client Folders\ Jaife & Asher\Pleadings\Complaint-New Visions Financial.doc |

12 -




Case 2:03-cv-00686-GLF-MRA  Document 9-2  Filed 09/26/2003 Page 13 of 50

30.New Vision breached the Agreement by failing to purchase accounts
for the months of November and December 2002, and January, February, and
March 2003. As o_direci and proximate result of that breach of the Agreement,
Discover Bank has suffered Vmi’rigcnfion damages of $847,667 .84, relief for which is
sought herein_.

31. Ne\;v Vision's Ereach of the Agréement cavsed Discover Bank to
terminate the Agreemerjt for cause prior to commencement of the renewal
term. As a direct and proximate result of that termination, Discover Bank will
suffer lost profits in an émouni believed to be $2 'milli‘on, relief for which is sought
herein. |

32. Without cause or justification, New Vision breached paragraphs 4.2
and 5.1 of the Agreement by failing to pay Discover Bank the amounts owed
thereunder. As a direct and proximate result of that breach of the Agr.e'eme‘n’r,
Discover .Bc:nk has suffered damages of $36,306.99, relief for which is sought
herein.

33. Discover Bank has fully complied Wiih all of its obligations under the
Agreement. |

34.Despite due demand, New: Vision. has failed and refused to
compensate Discover Bank for the damages sustained as a result of New
Vision's. breach of confract.

35.By reason of the fdregoing, Discover Bank is entitled to judgment

against New Vision for breach of contract in the sum of (i) $847,667.84 in
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mitigation damages, (i) no less than $2 million in-lost profits, {iii} $36,306.99 for
incidental charges, and (iv) interest in an ‘amount calculated by the Court.

SECOND CLAIM FOR RELIEF

36. Plaintiff repeats and realleges each and every one of the foregoing
allegations as ’rhough fully set forth at length herein.
37.In p;:rdgroph 5.5 of the Agreement, New Vjsion agreed to pay’
Discover Bank oﬂorneys'lfees incurred by Discover Bank in connection with New
Vision's default of its obligations under the Agreement.
38.By reason o'fl the foregoing, Discover Bc'mk.is entitled to judgment
against New Vision for all attorneys' fees incurred by Discover Bank in
connection with this action in an amount to be determined by the Court.
WHEREFORE, plaintiff Discover Bank demands judgment as follows against
defendant New Vision Financial LLC:
a. | On the first claim for relief, (i) $847,667 .84 in mitigation damages, (i)
no less than $2 million in loss profits, {iii) $36,306.99 for incidental charges, and (iv)
interest in an amount calculated by the Cou.rf;
b. On the second claim for reliéf, attorneys' fees in an amount to be
determined by the Court;

c. The costs and disbursements of this action; and

d. Such other and further relief as is just and proper.
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Dated: Columbus, Ohio
July328, 2003

Of Counsel:

JAFFE & ASHER LLP

600 Third Avenue, 9th Floor
New York, New York 10016
(212) 687-3000
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GAMBLE HARTSHORN JOHNSON, LLC

By:

Columbus, Ohio 43215-5700
(614) 221-0922
(614) 365-9741 - Fax
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CREDIT CARD ACCOUNTS SALE AGREEMENT

This Credit Card Accounts Sale Agreement is made and entered into between New
Vision Financial, LLC (“Buyer”) and Discover Barik (*Seller”).

WITNESSETH

WHEREAS, Selier desires to sell to Buyer certain Accounts as defined below, and Buyer
desires to purchase such Accounts, all on the terms and conditions hereinafter set forth.

NOW, THEREFORE, Seller and Buyer agree as follows:

ARTICLE |
DEFINITIONS

1.4 “Account” means each unsecured consumer credit card account, inciuding.any
receivables arising thereunder (a) which is owned by Seller, (b) which is described on an
Account Schedule, and (c) which has been charged off by Seller. :

1.2 “Account Schedule” means, with respect to any Closing Date, the electronic file
which will be delivered to Buyer, setting forth alt of the Accounts which Seller has elected to sell
Buyer and which Buyer has agreed to purchase on that Closing Date and shall contain for each
Account, the data fields listed on the attached Exhibit A, to the extent such data is available.

13  “Account Statement” means the most recent billing statement relating to an
Account that was issued to a Debtor by Seller prior to the applicable Closing Date and is

available from Seller’s files.

1.4  “"Agreement’ means this Credit Card Accounts Sale Agreement, as may be
amended or supplemented from time to time.

1.5  “Business Day” means any day excepi a Saturday, Sunday or other day on which
banking institutions in Delaware or lllinois are authorized or required by law or executive order

to close.

1.6  “Closing Date” means on or before January 25, 2001 for the initial purchase (the
“Initial Purchase”) and three (3) Business Days after the Cut-off Date for any subsequent

purchases.

1.7  “Credit Files” shall have the meaning set forth in Paragraph 4.2 hereof.

18  “Cut-off Date” means the close of business on the day Seller notifies Buyer of the
Accounts to be sold to Buyer in accordance with Paragraph 3.3(b).

1.9  “Debtor” means any obligor for, or guarantor or surety of, or any party liabte for,
the performance of the obligations under an Account.

1.40 “Effective Date” means January 5, 2001,

1
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1.11 “Litigation Account” means any Account which, as of the applicable Closing Date,
is the subject of litigation or any coilection agency agreement.

112 “Purchase Price” means 10928 times the Unpaid Balance with respect to each
Account.

113 “Transfer Date” means three (3) Business Days after Seller's receipt of the
Purchase Price with respect to any purchase.

114 “Uncollectible Account” means, as of the applicable Cut-off Date for each Account
purchased (a) an Account with reference to which a final judgment has been entered by a court
of competent jurisdiction to the effect that no Debtor on the Account is under any enforceable
obligation to pay the holder of the Account and that the holder of the Account may take no action
against any Debtor executing Account documentation; (b) an Account in which all Debtors
obligated on the Account have been released from all liability on the Account; (c) an Account
with respect to which all Debtors on the Account have filed bankruptcy and the bankruptcy has
not been dismissed prior to the applicable Cut-off Date; (d) an Account with respect to which all
Debtors on the Account were deceased: (e) an account that does not meet the definition of an
Account or (f) an Account for which the actual listed Debtor claims, through a statement in
writing, that he or she did not open the Account of that the Account was fraudulently used, lost
or stolen and which claim is supported by evidence satisfactory to Seller.

115. “Unpaid Balance" means the outstanding balance on an Account as of the
applicable Cut-off Date. This figure may include interest (accrued or unaccrued), costs, fees,
and expenses incurred prior to charge-off. ltis possible that (i) payments have been made by
or on behalf of Debtors prior to an applicable Cut-off Date which are not reflected in the Unpaid
Balance, or (i) an Unpaid Balance includes payments made by or on behalf of Debtors which
have been deposited and credited to the Unpaid Balance, but which may subsequently be
returned to Seller due to insufficient funds.

146 “UCC" means Uniform Commercial Code as in effect in the applicable jurisdiction.

ARTICLE Il
PURCHASE AND SALE OF ACCOUNTS

2.1 Agreement to Sell and Purchase Accounts. Selier agrees to sell and Buyer
agrees to buy all of Seller’s right, title, and interest in and to the Accounts, which Seller identifies
during each month through December 2001, subject to the terms and conditions set forth in this
Agreement. This Agreement shall automatically renew for a one (1) year period, through
December 2002, unless terminated by either party upon at least sixty (60) days written notice
io the other party prior to December 31, 2001.The aggregate Unpaid Balance of the Accounts
to be sold in any menth shall be not less than five million dollars ($5,000,000.00) and not more
than fifteen million dollars ($15,000,000.00) provided, however,.the aggregate Unpaid Balance
of Accounts sold to Buyer in any said month under that certain Credit Card Account Sale
Agreement between Discover Bank, U.S. Bank National Association, as Trustee for the Discover
Card Master Trust | and Buyer with the effective date of January 5, 2001 shall be included in
calculating the aggregate minimum and maximum sums of Unpaid Balance of Accounts
reflected above in this Paragraph. In the event Selier desires to sell Accounts with an aggregate

12
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Unpaid Balance of more than fifteen million dollars ($15,000,000.00) in any month, Buyer may
elect to purchase such additional Accounts by delivering its written consent to Seller prior to the

Closing Date in any such month. ‘

22  Bill of Sale/Buyer's Right to Act. Seller shall deliver to Buyer, no later than thirty
days after an applicable Closing Date, a Bill of Sale in the form of Exhibit B attached hereto,
executed by an authorized representative of Seller, which Bill of Sale shall reflect as of the
Closing Date, the sale, transfer, assignment, set-over, quitclaim and conveyance to Buyer of all
right, title and interest of Seller in and to (i) each of the Accounts sold hereunder, and (ii) the
proceeds of the Accounts sold hereunder, subject to Article V, received by Seller after the
applicable Cut-off Date, if arly. Buyer shall have no right to communicate with any Debtor or
otherwise take any action with respect to any Account or any Debtor until after the transfer of

the Account to Buyer.

: ARTICLE 1l
PURCHASE PRICE AND PAYMENT

3.1 Purchase Price. The Purchase Price of the Accounts purchased‘ hereunder shall
be as set forth in pParagraph 1.12.

32 Accounts Excluded. if Seller excludes any Accounts from a sale prior to the
applicable Closing Date pursuant to Paragraph 11.1, the totat Purchase Price to be paid by
Buyer shall be reduced by the amount of the Purchase Price of the excluded Accounts.

33 identification and Payment.

(a)  Iinitial Transfer. On the Cut-off Date, for the initial Purchase, Selier shall identify,
to Buyer, the total Unpaid Balance and Purchase Price of the Accounts identified by Seller to
be purchased by Buyer for the Initial Purchase. Buyer shall pay for the Initial Purchase on or
before 2:00 p.m. (Central Standard Time) on the Closing Date. Such payment shall be in
immediately available funds in United States Dollars by wire transfer to Seller in accordance with
the wire transfer instructions provided to Buyer.

(b) Subsequent Transfers. For the months specified in Paragraph 2.1 after January
2001, Selier shall notify-Buyer, on or about the 20th day of each month, of the total Unpaid-
Balance and Purchase Price of the Accounts identified by Seller to be purchased by Buyer for
that monith, if any. Buyer shall pay for the identified Accounts on each applicable Closing Date
on or before 2:00 p.m. (Central Standard Time). All such payments shall be in immediately
available funds in United States Dollars by wire transfer to Seller in accordance with the wire
rransfer instructions provided to Buyer.

34  Adjustments to Purchase Price. Within five (5) Business Days of receipt by
Buyer of an Account Schedule from Seller, either party shall promptly notify the other after an
applicable Ciosing Date, of any adjustments to the Purchase Price due to miscalculations of
interest and principal, misapplied payments, unapplied payments or accounting errors. If the
Purchase Price as adjusted is greater than the Purchase Price paid by Buyer, Buyer shall pay
the amount of the deficiency to Seller within fifteen (15) days of the notification by either Buyer
or Seller to the other of the adjustments to the Purchase Price. |f the Purchase Price, as

1)
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adjusted, is less than the Purchase Price paid by Buyer, Seller shall, at its election, either (i)
refund to Buyer the excess amount paid by Buyer to Seller out of the proceeds of the sale
received by Seller within thirty (30) days after notification of the adjustment to the Purchase
Price, (ii) deduct the excess amount paid by Buyer from the Purchase Price to be paid by Buyer
for Accounts purchased on the next subsequent Closing Date or (iii) substitute Accounts of
equal or greater Unpaid Balance.

35  Defauit by Buyer. If Buyer fails or refuses, for any reason, to purchase Accounts
pursuant to this Agreement prior {0 Or on any applicable Closing Date, or fails to perform any
of Buyer's other obligations hereunder prior to or on any Closing Date, Seller shall have the right
to (i) enforce specific performance of Buyer's obligations under this Agreement and/or (ii)
exercise any other right or remedy Seller may have at law or in equity by reason of the default,
including but not limited to, reselling any unpurchased Accounts and seeking any deficiency
against Buyer and the recovery of attorneys fees incurred by Seller in connection with Buyer's

defaull.

ARTICLE IV
TRANSFER

4.1 Delivery and Transfer. On the applicable Transfer Date, Seller shall deliver to
Buyer the Account Schedule relating to the Accounts purchased by Buyer, provided, however,
if Seller encounters mechanical difficulties that make it impossible to deliver an Account
Schedule on a Transfer Date, Seller shall provide a statement or evidence of the reason for
such difficulties to Buyer and shall use its best efforts 10 deliver the Account Schedule as soon
as practicable, butin no event later than ten (10) days after the applicable Closing Date.

42  Transfer of Documents. Seller agrees to deliver to Buyer, (i) copies of credit
applications, (i) affidavits in the form of Exhibit C to this Agreement, or (iii) copies of up to three
(3) consecutive months of Account Statements, including the month of charge-off (any of (1), (i)
or (iii), a “Credit File") for five percent (05%) of the total number of Accounts sold to Buyer.
Within ninety (90) days after the applicable Transfer Date, Buyer shall deliver to Seller a list of
such Accounts for which Seller will deliver Credit Files. Said list(s) shali be provided on
Application, Affidavit or Statement Request Form(s), as provided in Exhibits D-1-D-3 to this
Agreement and shall specify which type of Credit File Buyer requests for each such Account.
Seller shall make a good faith effort to deliver the requested Credit Files within one hundred

twenty (120) days of reqguest.

Seller shalt detiver to Buyer additional copies of Credit Files for the Accounts referenced
above in this Paragraph 4.2 or Credit Files for the remaining ninety five percent (95%) of the
Accounts, upon receipt of payment of seven dollars fifty cents ($7.50) for each Credit File
requested by Buyer. Within ninety (80) days after the applicable Transfer Date, Buyer shall
deliver to Seller a list of Accounts for which Selier will deliver Credit Files; provided, however,
such requests shall not exceed 1,000 copies per month and such requests shall not exceed 500
copies every two (2) weeks, commencing from the applicable Transfer Date. Seller shall make
a good faith effort ©© deliver the requested Credit Files within one nundred twenty (1 20) days of

request.

1. -
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4.3  Other Documents. Subject to the requirements and limitations set forth in this
Agreement, seller agrees, to the extent required by applicable laws, statutes, rules and
regulations of all federal, state, local, governmental, or quaSi—governmenta’l entities or authorities
having jurisdiction, to complete and execute any documents or take such other actions as are
reasonably necessary of appropriate to effectuate this Agreement. This provision shall not be
construed to requiré Seller to execute any documents other than' the documents directly
referenced in this Agreement. This provision shall also not be construed to require Seller to
execute or otherwise deliver a UCC financing statement in conneciion with the sale of Accounts

under this Agreement.

_ ARTICLE V
PAYMENTS AFTER CUT-OFF DATE

5.1 pPayments. Exceptas provided in this Paragraph, all payments received by Seller
on any Account after the applicabie Cut-off Date shall belong to Buyer. Seller shall forward
notice of receipt of such payments to Buyer within sixty (60) days of receipt of each payment.
Such payments will be forwarded to Buyer, without recourse and warranties, within one hundred
wwenty (120) days of receipt by Seller. For payments received by Buyer that subsequently are
deemed insufficient by Seller, Seller shall notify Buyer of any such payments and Buyer will remit
such payments back to Seller within thirty (30) days of notification. Seller shall retain the right
to collect on any check or other negotiable instrument which represents payment of principal,
interest, or any other fee or charge under any Account purchased hereunder received by Seller
prior to the applicable Cut-off Date, regardiess of whether the check or negotiable instrument
is collected, prior 10, Oof subsequent to the applicable Cut-off Date.

. 5.2 Pending Legal Proceedings. Any Litigation Account which is identified by Buyer
as such within one hundred twenty (120) days of the applicable Closing Date, shall, at Seller's
option, either be, substituted or the Purchase Price paid by Buyer for such Litigation Account
shall be deducted by Seller from a Purchase Price to be paid by Buyeron a subsequent Closing
Date pursuant {0 Article IX, provided Buyer immediately notifies Seller after Buyer identifies the
Litigation Account. in the event Buyer does not require Seller to either substitute an Account
or deduct the Purchase Price paid by Buyer for such Account from the Purchase Price paid on
a subsequent Closing Date: or fails to notify Seller that said Account is a Litigation Account
within one hundred twenty (120} days of the applicable Closing Date; or fails to immediately
notify Seller after Buyer identifies a Litigation Account; Buyer agrees that it shall, to the extent
applicable, at its own cost, (i} notify the Clerk of the Court, any trustee and all counsels of record
in each such proceeding of the transfer of the Account from Seller to Buyer, (ii) file pleadings
to relieve Seller's counsel of record from further responsibility in such litigation- (unless said
counsel has agreed, with Seller's written consent, 10 represent Euyer in said proceedings at
Buyer's expense), and (iii) take all necessary action to remove Seller as a party in such action
and substitute Buyer as the real party-in-interest, changing the caption thereof accordingly. Any
settlement, whether judicial on non judicial, shall include a release of Seller and- its
representatives, employees, directors, and agents by the Debtors of any claims they may have.
Buyer shall immediately notify Selier in the event that Buyer receives a claim, counterclaim or
cross-claim brought of threatened against Seller in any litigation or bankruptcy involving an
Account. In connection therewith, Buyer shall have the sole responsibility 0 determine the
appropriate direction and strategy for such litigation of proceeding. If Buyer fails to comply with
the above requirements (i-)-(iii), Seller may, but is not obligated to take such actions as it deems

th
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necessary to effectuate the provisions of this Paragraph. Buyer acknowledges that its failure
to comply with the provisions of this Paragraph may affect Buyer's rights in any such litigation
or proceeding including, without limitation, any dismissal with prejudice or the running of any
statute of limitations if any such action or proceeding is dismissed. Buyer shall reimburse and
indemnify Seller for any costs and legal fees incurred by Seller in connection with such
proceeding after the applicable Transfer Date, including, without limitation, any applicable fees
and costs incurred by Seller in connection with Buyer's failure to comply with the above
requirements (i)-(iii). Seller shall deliver notice to Buyer of any applicable legal fees and costs
billed to Seller or incurred in connection with such proceeding after the applicable Transfer Date,
whereupon Buyer shall reimburse Seller for amounts so incurred.

ARTICLE VI
SERVICING OF THE ACCOUNTS

6.1 Servicing After Applicable Closing Date. The Accounts shall be sold and
- conveyed to Buyer on a servicing-released basis. As of the applicable Closing Date, all rights,
obligations, liabilities and responsibilities with respect to the servicing of the Accounts shall pass
to Buyer, and Seller andfor its servicing agent shall be discharged from all fiability thereof. Seller
and/or its servicing agent shall have no.obligation to perform any servicing activities with respect
to the Accounts from and after the applicable Closing Date, except those required by law.

6.2 Interim Servicing/Buyer Bound. Between the Effective Date and any applicable
Closing Date, Seller or any servicing agent shall continue to service the Accounts. Buyer shall
he bound by the actions taken by Seller and/or any servicing agent prior 1o the applicable
Closing Date. Buyer shall take no action to communicate with any Debtor or enforce or
otherwise service or manage such Accounts until the applicable Transfer Date. Seller or any
servicing agent shali not be responsible for the failure 10 meet or toll any proof of claim,
discharge, limitation, notice, hearing, trial, penalty or payment date or any other deadline in
connection with an Account after the applicable Closing Date. In no event shall Buyer be
deemed a third party beneficiary of any servicing contract of agreement between Seller and any
servicing agent and in no event shall Seller or any servicing agent be deemed a fiduciary for the
benefit of Buyer with respect to the Accounts. Subject to the provisions hereof, Seller shall

" indemnify Buyer against and hold Buyer harmiess from any and all claims, lawsuits or judgments
against Buyer arising out of the gross negligence or wiliful failure by Seller or any servicing
agent to provide the interim servicing hereunder, provided, however, that Seller shall not be
required to indemnify Buyer or to hold Buyer harmless to the extent that such losses are caused
in whole or in part by Buyer's actions or inactions. :

ARTICLE Vil
SELLER’S REPRESENTATIONS AND WARRANTIES

71 Representations and Warranties of Seller. Seller represents, warrants and
certifies to Buyer that, as of the Effective Date and as of each applicable Closing Date:

(i) Seller is a bank, duly organized, validly existing and in good standing
under the laws of the State of Delaware, with full power and authority to
enter into this Agreement, to sell the Accounts and to carry out the terms
and provisions hereof; _

O
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(i) Seller has taken all necessary action to authorize its execution, delivery
and performance of this Agreement and has the power and authority to
execute, deliver and perform this Agreement and ali the transactions
contemplated hereby;

(i)  This Agreement and all the obligations of Seller hereunder are the legal,

: valid and binding obligations of Seller, enforceabie in accordance with the

_terms of this Agreement, except as such enforcement may be limited by

bankruptcy, insolvency, reorganization or other similar laws affecting the

~ enforcement of creditors’ rights generally and by general principles of

equity (regardless of whether such enforceability is considered in a
proceeding in equity or at law); '

7.2 Representations and Warranties of Seller as to Each Account. Seller
represents, warrants and certifies to Buyer that, as to each Account sold or to be soid
hereunder, as of the applicable Closing Date: .

(i) The Seiller has good, valid and marketable title to the Accounts, free and
clear of all liens and encumbrances, except as may be imposed by Buyer
or any of its respective assignees or transferees;

(ii) The Accounts were originated and/or have been maintained and serviced
by the Seller in compliance with state and federal laws, including, without
limitation. the Truth-in-Lending Act, the Equal Credit Opportunity Act, the
Fair Debt Collection Practices Act and the Fair Credit Billing Act;

(i) ~ The Seller has full right and authority to sell and assign its interest in each
Account; and

(iv)  The Accounts are governed by the forms of cardmember agreements set
forth in Exhibit E, as such forms may be amended, modified or changed
from time to time (or a form of cardmember agreement substantially
similar to the forms of cardmember agreements set forth in Exhibit E}),
which generally set forth the payment terms, finance charges and other
arrangements pertaining to the Accounts.

ARTICLE Vil
BUYER’S REPRESENTATIONS AND WARRANTIES

8.1 Decision to Purchase and Economic Risk. Buyer represents, warrants and
certifies to Seller that it is an institutional and sophisticated purchaser in the business of buying
or originating accounts of the type sold hereunder or that otherwise deals in such accounts in
the ordinary course of Buyer's business. Buyer further represents, warrants and certifies that
it has knowledge and experience in financial and business matters that enables it to evaluate
the merits and risks of the transaction contemplated by this Agreement, and that its bid and
decision to purchase the Accounts are based upon Buyer's independent evaluation of the
transaction. Buyer acknowiedges that the Accounts may have limited or no liquidity and Buyer
has the financial wherewithal to own the Accounts for an indefinite period of time and to bear
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the economic risk of an outright purchase of the Accounts and:a total loss of the Purchase Price
for the Accounts. Buyer acknowledges that it has not relied in entering into this Agreement upon
any oral or written information provided by Selier or Seller's agents, representatives, or
independent contractors, and acknowledges that no employee, agent, representative or
independent contractor of the Seller has been authorized to make any statements or
representations other than those specifically contained in this Agreement. Buyer has made
such independent investigation as it deems warranted into the nature, validity, enforceabiiity,
collectability and value of the Accounts and all other facts it deems material to its purchase, and
is entering into this transaction solely on the basis of that investigation and Buyer's own

judgment.

o

. 82  Covenant of Buyer. Buyer represents, warrants and certifies to Seller that the
transactions contemplated by this Agreement do not involve, nor are they intended in any way
to constitute the sale of “securities” within the meaning of any applicable securities laws, and
none of the representations, warranties or agreements of Buyer shall create any inference that
" the transactions involve any “securities.”

8.3 Legal Compliance. Buyer represents, warrants and certifies to Seller that it will
comply with ail federal, state, county and local laws, regulations, ordinances and codes,
(including the procurement of any required licenses, if applicable), in connection with the
Accounts transferred to Buyer pursuant to this Agreement and the performance of its obligations
under this Agreement, including without limitation, any laws, regulations, ordinances and codes,
relating to (i) income tax reporting, (ii) credit information reporting in relation to the Accounts
(including The Fair Credit Reporting Act), (iii) debt collection practices, (iv) bankruptcy and (v)
the ownership and servicing of Accounts after the applicable Closing Date. Buyer represents,
warrants and certifies to Sellers that it will comply with any legal obligation to notify Debtors of
the transfer of Accounts and the servicing rights from Seller and/or any servicing agent to Buyer.
Buyer further represents, warrants and certifies to Seller that it shall not bring or threaten to
bring any legal proceeding against any Debtor in an effort to collect a debt, which is barred by
any applicable statute of limitations.

g4 Use of Names and Trademarks. Buyer represents, warrants and certifies to
Seller that it will not institute any legal action in the name of Seller or continue to prosecute or
defend in the name of Seller any pending legal action; nor shall Buyer intentionally or
unintentionally, through misrepresentation of nondisclosure, misiead any person as to, or,
conceal from any person, the identity of the buyer of the Accounts purchased pursuant to this
Agreement; NOR SHALL BUYER USE OR REFERTO THE NAME OF GREENWOOD TRUST
COMPANY, DISCOVER BANK, DISCOVER, DISCOVER CARD, DISCOVER PLATINUM,
DISCOVER FINANCIAL SERVICES, INC., PRIVATE ISSUE, BRAVO, NOVUS SERVICES,
INC., NOVUS CREDIT SERVICES INC., SCFC RECEIVABLES CORP. OR ANY NAME
DERIVED THEREFROM OR SIMILAR TH EREWITH TO PROMOTE BUYER'S MARKETING,
ADVERTISING, SALE OR TRANSFER OF ANY ACCOUNT OR THE COLLECTION OR
. MANAGEMENT THEREOF; provided, however, that nothing in this Agreement herein shall be
deemed to preclude Buyer from disclosing to Debtors, credit reporting agencies or potential
wransferees of the Accounts that Accounis hereunder were acquired from Seller.

o0
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8.5  Authority. Buyer represents, warrants and certifies to Seller that it is authorized
to enter into this Agreement, that it has complied with all laws, rules, regulations, charter
provisions and bylaws or other governance documents to which it may be subject, and that the
undersigned representative is authorized to act on behalf of and bind Buyer to the terms of this

Agreement.

8.6 Resale by Buyer. Buyer represents, warrants and certifies to Seller that it shall
remain liable to Seller for the performance of the duties and obligations of Buyer under this
Agreement if Buyer resells any Accounts purchased hereunder to any subsequent buyer.
Notwithstanding the aforementioned, if Buyer resells any Accounts purchased hereunder to any
subsequent buyer, Buyer agrees to require said buyer to expressly assume the obligations of
this Agreement as part of Buyer's contract with any subsequent buyer of Accounts. Buyer
further agrees to attach this Agreement, with the Purchase Price redacted, as an exhibit to any
contract with a subsequent, buyer. Buyer shall notify Seller promptly of the identity of any
subsequent buyer of Accounts each time Buyer resells Accounts to any subsequent buyer and
each time any subsequent buyer resells Accounts. :

87 Enforceability. Buyer represents, warrants and certifies to Seller that this
Agreement and all of the obligations of Buyer hereunder are the legal, valid and binding
obligations of Buyer. enforceable in accordance with the terms of this Agreement, except as
such enforcement may be limited by bankruptcy, insolvency, reorganization or other similar laws
affecting the enforcement of creditors’ rights.

8.8 Notification to Debtors. Buyer represents, warrants and certifies to Seller that
within sixty (60) days after an applicable Transfer Date, Buyer shall notify each Debtor under
an Account that Buyer purchased such Account and shall direct Debtors o forward payments
on the Account after the Closing Date to Buyer's place of business at the address set forth in
Article Xili or such other place as Buyer may direct in writing.

g8g Notification to Credit Reporting Agencies. Buyer represents, warrants and
certifies to Seller that Buyer shall report to each credit bureau with which it regularly does
business any change in the status of any Account, including, but not limited to, receipt of
payments, settlement, satisfaction, or sale of the Account, within 90 days after such change in
status. Buyer agrees that on or after the applicable Transfer Date, Buyer shall not file any report
with any credit reporting agency using the account number assigned to the Account by Seller,
except as may be required by a credit reporting agency for identification purposes only.
Furthermore, Buyer represents and warrants that in the event it sells, assigns or transfers
ownership of any Account purchased hereunder that it will report the sale of such Account to
each credit reporting agency with which it regularly does business. If Buyer reports any
information to a credit bureau, including, but not limited to, any information provided by Seller,
Buyer warrants, represents and agrees that it will comply with all applicable federal, state,
county and local laws, ordinances. codes and regulations, including, but not limited to the Fair
Credit Reporting Act, in reporting such information. Selier shall report to each credit bureau with
which it regularly does business ihe sale of the Accounts and may at its sole discretion, after the
applicable Closing Date, delete its entry with said credit bureaus.
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810 Other Interests. Buyer represents, warrants and certifies to Seller that to the
best of Buyer's knowledge, none of Seller's employees have any personal interest, direct or
indirect, in the Accounts sold hereunder. - :

_ 8.41 Insurance. Buyer represents, warrants-and certifies to Seller that Buyer shall
maintain, at its own expense, throughout the term of this Agreement, the following levels of
insurance coverage: (i) General liability insurance to cover bodily injury, property damage and
personal injuries with limits of not less than $1,000,000.00 per occurrence, (2) Errors and
omissions insurance with a minimum of $1,000,000.00 covering Buyer's managers and
employees and other persons acting on its behalf with respect to the Accounts. Prior to the

Initial Purchase, Buyer shall furnish Seller with insurance certificate(s) from its insurers
indicating the amount of insurance coverage, the nature of such coverage and the expiration
date of each applicable policy. In the event of any material change or cancellation of such
policies, Buyer shall provide Seller at least thirty (30) days' prior written notice. :

g.12 Litigation. Buyer represents, warrants and certifies to Seller that it shall advise
Seller promptly, in reasonable detail, of (i) any litigation or proceeding affecting Buyer or any of
its affiliates which may be likely to have a material adverse effect on the business, operations,
properties, assets of financial condition of Buyer or (ii) any litigation affecting Buyer or any of its
affiliates which arises out of or is related to any of Buyer's collection activities or alleges a
violation of the Federal Consumer Credit Protection Act, the Fair Credit Reporting Act, the
Federal Trade Commission Act. the Fair Debt Collection Practices Act, any state debt coliection
laws, any state consumer protection laws or any state fair trade practices law or (iii) any
proceeding brought or litigation filed against Buyer or any of its affiliates which arises out of or
is related to any of Buyer’s collection activities by any attorney generals, state attorney or county

attorney.

8.13 Notice of Bankruptcies. Buyer represents, warrants and certifies to Seller that
whenever Seller forwards written notice to Buyer that any Debtor has filed for bankruptcy, Buyer
shall, within one (1) Business Day, sign and return such written notice via facsimile to Seller
acknowiedging receipt of said notice. Any written notice regarding any bankruptcy filing shall be
forwarded by Seller to Buyer via the transmittal form which is attached hereto as Exhibit F.

: ARTICLE IX S
BUYER'S RIGHT TO REQUIRE A REFUND, CREDIT OR SUBSTITUTION

9.1 Uncollectible Accounts. Buyer shall, within one hundred twenty (120) days from
the applicable Closing Date notify Seller of each Uncoliectible Account or Litigation Account
which Buyer seeks to return to Seller and shall supply Seller with information satisfactory to
Seller that same is an Uncollectible Account or Litigation Account. Buyer shall promptly deliver
all Uncollectible Accounts and Litigation Accounts, together with all refated Credit Files to Seller.
geller shall, at its election, either (i) refund to Buyer, on the terms and conditions set forth in this
Paragraph, the amount paid for each Uncollectible Account or Litigation Account, (i) substitute
each Uncollectible Account or Litigation Account with an Account of equal or greater Unpaid
Balance and with a similar or more recent charge-off date or (iii) deduct the Purchase Price paid
by Buyer for such Uncollectible Account or Litigation Account from the Purchase Price to be paid
by Buyer for Accounts purchased on a subsequent Closing Date. If Seller elects to refund the
amount paid for an Uncollectible Account or Litigation Account, the refund Purchase Price shall

10
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be computed by multiplying the multiplier defined in paragraph 1.12 for the repurchased
Account, times the Unpaid Balance of such Account. Seller shall substitute an Account, pay the
refund Purchase Price or deduct the Purchase Price paid by Buyer for such Uncollectible
Account or Litigation Account from the Purchase Price to be paid by Buyer for Accounts
purchased on @ subsequent Closing Date, within ninety (90) days from receipt of evidence
satisfactory to Seller that same is an Uncollectible Account or a Litigation Account. Seller shall
not be obligated 10 make payments, deduct the Purchase Price of substitute Accounts on an
Account by Account basis, but may make its election on the aforementioned ninetieth (90th) day,

or more frequently, at Seller's option.

9.2 Transfer Following Refund, Credit or Substitution. Buyer shall endorse and
re-assign each Uncoliectible Account of Litigation Account to Seller at the time of Buyer's receipt
“of a refund of its Purchase Price or a substitute Account, or the Closing Date on which Seller
deducted the Purchase Price paid by Buyer for the-Uncoilecttble Account or Litigation Account
from the Purchase Price to be paid by Buyer for Accounts on a subsequent Closing Date. Upon
endorsement and re-assignment to Seller, Buyer shall represent and warrant that, as of the date
Buyer re-assigns ihe Uncollectible Account of Litigation Account, Buyer has good, valid and
marketable title to the Uncollectible Account or Litigation Account, free and clear of all liens and
encumbrances created or granted by Buyer, and that Buyer has full right and authority to re-
assign its interestin the Uncollectible Account or Litigation Account. Buyer shall deliver to Seller
(i) an executed written Bill of Sale and Reassignment in the form of Exhibit G, and (i) a
computer file, hard copy or microfiche list containing a true and complete list of all Uncollectible
Accounts and Litigation Accounts which have been reassigned, identified by account number.
The obligations of Seller to repurchase or substitute any Uncollectible Account of Litigation
Account or deduct the Purchase Price paid by Buyer for an Uncollectible Account or Litigation
Account from the Purchase Price to be paid by Buyer for any Accounts on a subsequent Closing -
Date shall constitute the sole remedy available to Buyer relating to such Uncoliectible Account

or Litigation Account.

9.3 Payments Received by Buyer Prior to or Following Refund, Credit or
Substitution. Any payments on Uncollectible Accounts or Litigation Accounts received by
Buyer either prior to or subsequent to Seller's repurchase or substitution of such Uncollectible
Accounts or Litigation Accounts shall belong to Seller, and Buyer shall remit said paymentsto
Seller at the time of substitution or repurchase but no later than thirty 30 days after receipt, with
negotiable instrurnents endorsed by Buyer without recourse.

‘ ARTICLE X :
NO WARRANTIES OR REPRESENTATIONS EXPRESSED HEREIN

No Warranties. EXCEPT FOR THOSE EXPRESSED IN THIS AGREEMENT, NO
WARRANTIES OR REPRESENTATIONS, EXPRESS OR IMPLIED, ARE OR HAVE BEEN
MADE BY SELLER, OR ANYONE ACTING ON ITS BEHALF, PARTICULARLY, WITHOUT
IN ANY WAY LIMITING THE GENERALITY OF THE FOREGOING, NO WARRANTIES OR
REPRESENTATIONS REGARDING (i) THE COLLECTABILITY OF ANY ACCOUNT; (ii) THE
CREDITWORTHINESS OF ANY DEBTOR; (iii) THE FORM OR SUFFICIENCY OF ANY
ACCOUNT DOCUMENTATION; (iv) THE FORM OR SU FFICIENCY OF ANY COLLATERAL
OF ANY TYPE WHICH SECURES THE REPAYMENT OF ANY ACCOUNT,; (v) THE
ENFORCEABILITY OF ACCOUNTS; OR (vi) THE VALIDITY OF ANY COLLATERAL

11
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DOCUMENT OR ITS RECORDATION. EXCEPT AS OTHERWISE PROVIDED IN THIS
AGREEMENT, ALL ACCOUNTS SOLD TO BUYER UNDER THIS AGREEMENT ARE SOLD
AND TRANSFERRED WITHOUT RECOURSE. EXCEPT AS SPECIFICALLY SETFORTH IN
THIS AGREEMENT, BUYER ACKNOWLEDGES AND AGREES THAT SELLER HAS NOT
MADE, DOES NOT MAKE AND SPECIFICALLY DISCLAIMS ANY REPRESENTATION,
WARRANTY, PROMISE, COVENANT, AGREEMENT OR GUARANTEE OF ANY KIND OR
CHARACTER WHATSOEVER, WHETHER EXPRESS OR IMPLIED, ORAL OR WRITTEN,
PAST, PRESENT OR FUTURE, OF, AS TQ, CONCERNING OR WITH RESPECT TO (A) THE
NATURE, QUALITY OR CONDITION OF THE ACCOUNTS, (B) THE INCOME TO BE
DERIVED FROM THE ACCOUNTS, (C) THE SUITABILITY OF THE ACCOUNTS FOR ANY
AND ALL ACTIVITIES AND USES WHICH BUYER MAY INTEND, OR (D) ANY OTHER
MATTER WITH RESPECT TO THE ACCOUNTS. THE BUYER FURTHER ACKNOWLEDGES
AND AGREES THAT ANY INFORMATION PROVIDED OR TO BE PROVIDED WITH
RESPECT 7O THE ACCOUNTS WAS OBTAINED FROM A VARIETY OF SOURCES AND
THAT SELLER HAS NOT MADE ANY INDEPENDENT INVESTIGATION OR VERIFICATION
OF SUCH INFORMATION AND MAKES NO REPRESENTATIONS OR WARRANTIES AS TO
THE ACCURACY OR COMPLETENESS OF SUCH INFORMATION. EXCEPT AS
SPECIFICALLY SET FORTH IN THIS AGREEMENT, BUYER FURTHER ACKNOWLEDGES
AND AGREES THAT THE SALE OF THE ACCOUNTS AS PROVIDED HEREIN 1S MADE ON
AN “AS IS” CONDITION AND BASIS WITH ALL FAULTS.

- ARTICLE Xl
ACCOUNTS EXCLUDED FROM SALE OR SUBJECT TO REPURCHASE

11.1 Discretionary Exclusion and Repurchase. Seller, in its sole discretion, may
exclude from any sale of Accounts hereunder, prior to the applicable Closing Date or may
require the reassignment of, at any time, after the applicable Closing Date: (a) any Account
which is in litigation or subject to a bankruptcy proceeding, (b) any Account that forms the basis
of a claim against any officer, director, employee, or agent of any Seller, (c) any Account that
is subject to a writien settliement agreement, (d) any Account, the receivables of which, as of the
applicable Cut-off Date, had been sold to a trust, (e) any Account which, as of the applicable
Closing Date, has either been re-aged by Seller, was in the process of being re-aged, was
settied, or for which the Debtor has claimed, through a statement in writing, that Debtor did not
open the Account of that the Account was fraudulently used. (f) any account which as of the
applicable Cut-off Date, does not meet the definition of an Account or (g} any Account which has
heen sold by Selier in error. Buyer shall promptly deliver all re-assigned Accounts (including any
account pursuant to (f) above), together with all related Credit Files to Seller upon request.
Seller shall, at its election, either (i) refund to Buyer, on the terms and conditions set forth in this
Paragraph, the amount paid for each re-assigned Account, (i) substitute each re-assigned
Account with an Account of equal or greater Unpaid Balance and with a similar or more recent
charge-off date or (ii) deduct the Purchase Price paid by Buyer for a re-assigned Account from
the Purchase Price to be paid by Buyer for Accounts purchased on a subsequent Closing Date.
If Seller elects to refund the amount paid for a re-assigned Account, the refund Purchase Price
shall be computed by multiplying the multiplier defined in Paragraph 1.12 for the re-assigned
Account, times the Unpaid Balance of such re-assigned Account. Seller shall substitute an
Account, refund the Purchase Price of a re-assigned Account or deduct the Purchase Price paid
by Buyer for a re-assigned Account from the Purchase Price to be paid by Buyer for Accounts
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purchased on @ subsequent Closing Date within ninety (90) days from receipt of the re-assigned
Account. Seller shall not be obligated to refund or deduct the Purchase Price for re-assigned
Accounts or substitute re-assigned Accounts on an Account by Account basis, but may make
its election on the aforementioned ninetieth (90th) day, or more frequently, at Seller's option.

11.2 Buyer's Duty to Purchase Not Affected. Seller's exclusion, repurchase or
substitution of one or more Accounts shall not affect Buyer's duty to purchase the remaining
Accounts on the terms and conditions set forth in this Agreement.

113 Transfer Following Repurchase. Upon substitution or the repurchase of a re-
assigned Account, Buyer shall endorse and re-assign the Account to Seller, and, upon
endorsement and reassignment, Buyer shall represent and warrant that, as of the date Buyer
re-assigns the Account, Buyer has good, valid and marketabte title to the Account, free and
clear of all liens and encumbrances created or granted by Buyer, and that Buyer has full right
and authority to re-assign its interest in such Account. Buyer shall deliver to Seller (i) an
executed written Bill of Sale and Reassignment in the form of Exhibit G, and (ii) a computer file,
hard copy or microfiche list containing a true and complete list of all Accounts which have been
reassigned, identified by Account number. The obligations of Seller to repurchase or substitute
any re-assigned Account or deduct the Purchase Price paid by Buyer for a re-assigned Account
from the Purchase Price to be paid by Buyer for any Accounts on a subsequent Closing Date
shall constitute the sole remedy available to Buyer relating to such re-assigned Account.

114 Payments Received by Buyer Prior to or Foliowing Repurchase. Any
payments on re-assigned Accounts received by Buyer prior to of subsequent to re-assignment
shafl belong to Seller. Buyer shall remit such payments to Seller at the time of substitution or re-
assignment, of no later than thirty (30) days after receipt, with negotiable instruments endorsed
by Buyer without recourse.

ARTICLE Xl
RELEASE AND INDEMNIFICATION

12.1 Buyer's Release of Claim. Buyer hereby releases and forever discharges Seller,
its agents, directors, officers, employees, shareholders, successors, assigns, and affiliates (all
such related persons herein collectively called the “Related Persons”) of any cause of action,
claim, demand, and remedy of any kind that Buyer now has, or may in the future have, against
Seller, and/or any Related Persons, in any manner on account of, arising out of, or related to
the Accounts purchased hereunder: except with respect to the acts or omissions of Seller andlor
any Related Persons relating to the Accounts prior to the applicable Closing Date, or with
respect to Seller's breach of its obligations, representations and warranties hereunder.

12.2 Buyer's Indemnification. Buyer agrees to indemnify, hold harmless, and defend
Seller, any/or and all Related Persons (Seller and each Related Persons herein called an
“|ndemnified Party”), from any losses, causes of action, liabilities, claims, demands, obligations,
damages, costs oF EXpenses, including reasonable attorneys' and accountants’ fees, to which
the Indemnified Party may become subject under any laws, statutes, rules, or regulations, or
otherwise, of any federal, state, local, governmental, or quasi-governmental entity or authority
having jurisdiction, on account of, arising out of, or related to, any acts, omissions, conduct,
misrepresentations, or activities of Buyer, (including, but not limited to any acts or omissions by

-
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Buyer resulting in any assertion that Seller, subsequent to the Closing Date, was in anyway
involved in, or had in any way authorized, any unlawful collection practices in connection with
any of the Accounts), or any of Buyer's officers, directors, employees, agents, servants,
shareholders, successors, of assigns, on account of, arising out of, or related to (1) this
Agreement, (2) any Accounts purchased under this Agreement or (3) any breach by Buyer of
its representations and warranties under this Agreement. ' '

12.3 Seller’s Indemnification. Seller hereby agrees to indemnify, hold harmiess, and
deféend Buyer, (herein called the “Indemnified Party”), from any losses, causes of action,
liabilities, claims, demands, obligations, damages, costs-and expenses, including reasonable
attorneys’ and accou ntants’ fees, to which the Indemnified Party may become subject under any
law, statute, rule, or regulation, or otherwise of any federal, state, local, governmental, or quasi-
governmental entity or authority having jurisdiction, on account of, arising out of, or related to,
any acts, omissions, conduct, misrepresentations, or activities of Seller prior to any applicable
Closing Date, or any of Seller's officers, directors, employees, agents, servants, shareholders,
SuUCCessors, or assigns, on account of, arising out of, or related to (1) this Agreement, (2) any
Accounts purchased under this Agreement or (3) any breach by Seller of its representatiohs and
warranties under this Agreement. :

12.4 Notice of Claim. Promptly after receipt by the Indemnified Party under
Paragraph 12.2 or 12.3 above of notice of the commencement of any action to which Paragraph
12.2 or 12.3 shall apply, the Indemnified Party shall notify the other party in writing; but the
failure to notify such party shall not relieve that party from any liability that party may have to the
indemnified Party, except 1o the extent that such party is prejudiced by the failure of notification.
Such Buyer or Seller, as the case may be shall be entitied to participate in such action and, to
the extent that such party may wish to assume the defense of the action, with counsel selected
by that party and approved by the Indemnified Party. If Buyer or Seller, as the case may be,
assumes the defense of any action, that party shall not be liable to the Indemnified Party under
this Article for any additional legal and other expenses subsequently incurred by the Indemnified

Party in connection with the defense of such action.

12.5 Indemnified Party’s Own Counsel. Notwithstanding any other provision of this
Article XII, if, in any action or claim as to which indemnity may be available, the Indemnified
Party reasonably determines that its interests may be adverse, in whole or in part, to the
interests of the other party or thal there may be legal defenses available to the Indemnified Party
that are different from the defenses available to the other party, the Indemnified Party may retain
its own counsel in connection with such action or claim and shall be indemnified by the other
party for any legal and other expenses reasonably incurred in connection with investigating or
defending such action or claim. In no event, however, shall either party be liable for the fees
and expenses of more than one counsel for all parties in connection with any one action or in
connection with separate but similar or related actions in the same jurisdiction arising out of the

same general allegations.

126 Settlement. Neither party shall be liable for any settiement of any such action
effected without its express written consent, but if any such action is settled with the express
written consent of all parties or if there is a final judgment for a plaintiff in any such action, Buyer
or Selier, as the case may be, shall indemnify, hold harmless, and defend the Indemnified Party
from any loss or fiability by reason of such settiement or judgment in the manner described in

14
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Paragraph 12.2 of 12.3 above. Notwithstanding anything in this Agreement to the contrary, if
Seller settles any litigation (with or without the Buyer's consent) involving an assertion that Seller
was in any way invoived in unlawful collection practices in connection with any Account and '
such settlement permits or requires Seller to compensate a plaintiff by crediting all or a portion
of the Unpaid Balance on the plaintiff's Account, Buyer shall be obligated to credit such Account
as instructed by Selfler in accordance with the terms of the setilement agreement in the litigation
and Seller shall reimburse Buyer for the dollar amount by which Buyer credited the Unpaid
Balance on the Account, multiplied by the multiplier defined in Paragraph 1.12. To the extent any
Account affected by such a settlement is the subject of additional pending litigation filed by
Buyerorofa judgment entered by a court in favor of Buyer, it shall be Buyer's sole responsibility

" to0 amend the relevant pleadings or judgment to reflect the dollar amount by which the Account

nas been credited. Buyer agrees that, to the extent it credits the Unpaid Balance on an Account
at Seller's instructions in accordance with the terms of a settlement agreement related to the
litigation, Buyer has no remedy from Selier other than Seller's payment to Buyer of the dollar
amount by which the Unpaid Balance of the Account was credited, multiplied by the multiplier
defined in Paragraph 1.12. In addition, Seller is under no obligation to repurchase or replace
any Account which is subject to a credit pursuant to the terms of this Paragraph.

.ARTICLE Xll
MISCELLANEOQUS

13.1 Notices. Any notices, requests, demands; or other communications between the
parties shall be in writing and deemed given when received, whether hand-delivered or sent by

certified or registered mail, postage prepaid, return receipt requested, or by facsimile to such
party at its address sét forth below or at such other address as such party shall hereafter furnish

in writing:
BUYER:

New Vision Financial, LLC

clo Enhanced Asset Management
13 Triangle Park Drive, Suite 1302
Cincinnati, OH 45246

Attention: John Schanck

SELLER:

Discover Bank

12 Read’'s Way

New Castle, Delaware 19720
Attention: Kathy Raoberts, President

COPY TO:

Discover Financial Services, Inc.
2500 Lake Cook Road

Riverwoods, lllinois 60015
Attention: Wayne Johnsan, National Director, Collections

15
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' ‘ Discover Financial Services, inc.
3311 Mill Meadow Drive

Hillard, Ohio 43026 -
Attention: Robert Deter, Placement Manager, National Recovery

13.2 Assignment; Binding Effect. This Agreement shall be binding upon, and shall
inure to the benefit of, the undersigned parties and their respective heirs, executors,
administrators, representatives, successors and assigns. Neither party may assign this
Agreement or any of its rights in this Agreement without the other’s prior written consent, except
as provided in Paragraph 8.6. Notwithstanding anything in this Agreement to the contrary,
Seller's duties and obligations under this Agreement shall not inure to the benefit of any
transferee of Accounts without the prior written consent of Seller.

13.3 Severability. If any provision of this Agreement shall be determined to be invalid
or unenforceable, the remaining provisions of this Agreement shall not be affected, and every
provision of this Agreement shall remain in full force and effect and enforceable to the fullest

extent permitted by law.

13.4 Headings. The headings appearing in this Agreement are inserted only as a

matter of convenience and in no way define, limit, construe or describe the scope or intent of
any Article or paragraph of this Agreement.

. 135 Survival. Except as otherwise provided in this Agreement, Seller and Buyer
agree that the covenants, warranties, and representations contained herein shall survive this
Agreement. '

13.6 Waiver. Neither parties' waiver of the other party's breach of any term, covenant
or condition contained in this Agreement shall be deemed to be a waiver of any subsequent
breach of the same Or any other term, covenant or condition in this _Agreement.

43,7 Counterparts. This Agreement may be executed in one or more counterparts,
each of which shall be deemed an original, but all of which shall constitute one and the same

instrument.

13.8 Governing Law. This Agreement shall be governed by and construed in
accordance with all applicable federal laws and regulations, and, to the extent applicable, the
laws of the State of Delaware.

13.0 Entire Agreement; Modification. This Agreement constitutes the entire
agreemeht of the parties, superseding all other and prior agreements and understandings
between the parties relating to the subject matter of this Agreement. If there is any
inconsistency between the terms of this Agreement and any information incorporated herein by
reference, the terms of this Agreement shall govern. There are no promises or other
agreements, oral or written, express or implied, between the parties other than as set forth in
this Agreement. No change or modification of, or waiver under, this Agreement shall be valid

. uniess it is in writing and signed by duly authorized representatives of Seller and Buyer.

16




Case 2:03-cv-_00686-GLF-MRA Document 9-2  Filed 09/26/2003 Page 32 of 50

13.10 Confidentiality. Buyer acknowledges that any non-public information of the
Seller, including Seller's respective affiliates, which has or will come into the possession of
knowledge of the Buyer in connection with this Agreement or the performance hereof, is
considered confidential and proprietary information (“Confidential Information™). Confidential
information shall not include information in the public domain, information known to the Buyer
prior to commencement of any discussions in contemplation of this Agreement, information
lawfully obtained from a third party by Buyer or information refating to Accounts after the sale
of such Accounts {0 Buyer hereunder, provided however, Buyer agrees to comply with all
confidentiality obligations: of the cardmember agreements applicable to the Accounts. Buyer
agrees Confidential Information will be used solely in connection with the performance of the
terms and conditions hereunder and will not be disclosed to any third party or to any of the
Buyer's affiliates, directors, officers, employees, agents or advisors, except those with a “need
to know.” Any such disclosure to a third party shali be made only upon receipt of a written
confidentiality agreement from such third party substantially as comprehensive in terms as those
contained herein. Buyer shall take all reasonable steps to preserve and protect the Confidential
information of the Seller. Al Confidential Information and any copies thereof, shall be returned
to the Seller upon request or upon termination or expiration of this Agreement. Buyer shall
cause its affiliates, directors, officers, employees, agents and advisors to keep confidential the
Confidential Information, the existence of this Agreement and the nature of the parties’
obligations hereunder. Buyer agrees that if it violates the provisions of this Paragraph, Seller
may immediately terminate this Agreement, and in addition to any other rights and remedies
Seller may have, Seller shall be entitled to injunctive or other equitable or legal relief preventing
Buyer and Buyer's affiliates, directors, officers, employees, agents and advisors from continuing

such violation.

4311 Facsimile Signatures. All signatures to this Agreement may be delivered by
¢acsimile and such facsimile signatures shall be binding and shall have the full force and effect

of original signatures.

13.12 Seller's Termination. This Agreement may be terminated by Selier at any time
and shall be of no further force and effect upon the occurrence of the following: (i} Buyer's
breach or default in the performance of any covenant, agreement, representation or warranty
hereunder; (i) Buyer becomes insolvent or generally fails to pay, or admits in writing its inability
to pay, its debts as they become due; or Buyer applies for, consents {0, o acquiesces in the
appointment of, a trustee, receiver or other custodian for the Buyer or any property thereof, or
makes a general assignment for the benefit of creditors; or in the absence of such application,
consent or acquiescence, a trustee, receiver or other custodian is appointed for the Buyer or for
a substantial part of its property and is not discharged within thirty (30) days; or any bankruptcy,
reorganization, debt arrangement, or other case or proceeding under any bankruptcy or
insolvency law, or any dissolution, liquidation, or similar proceeding, is commenced by the
Buyer, it.is consented to or acquiesced in by the Buyer or remains undismissed for thirty (30)
days; or the Buyer takes any corporate action to authorize, or in furtherance of, any of the
foregoing; or (ii) Seller reasonably determines that the continued sale of Accounts to Buyer is
likely to adversely affect Seller's public image.
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iN WITNESS WHEREOF, the parties hereto have caused this Agreement to be duly

- executed as of the Effective Date..

DISCOVER BANK

rowASLG\Sale of Atl;cis\NEW FORMSWEW VISION NONTRUST 01-08-01.d0C

F :\LAW_USER\F‘ANV2260\B
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IN WITNESS WHEREQF, the parties hereto have caused this Agreement to be duly
“executed as of the Effective Date. - :

DISCOVER BANK

By:

Title:

EALAW USERWANVZ26MBrowiSLG\Sale of AcCLMNEW FORMSWNEW VISION NONTRUST 01.G8-01.doc
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insolvency law, or any dissolution, liquidation, or similar prpceedin'g.ri.s commenqed by the Buylfer,
it is consented to or acquiesced in by the Buyer or remains undismissed for thirty (30) dgys, or
the Buyer takes any corporate action to authorize, or in furtherance of, any of the fOfegz:)nng; or
(iii) Seller reasonably determines that the continued sale of Accounts to Buyer is likely to

adversely affect Seller's public image.

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be duly
executed as of the Effective Date. - ‘ _

NEW VISION FINANCIAL, LLC DISCOVER BANK
By: ' By: . IS

Title: ' Title: __ PRESI DETTC

FALAW USER\PANVZ260\BromSLG\Sale of Accts\NEW FORMS\WNEW VISION NONTRUST 01-08-01.doc
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EXHIBIT A

DATA FIELDS

Account Number

Cardmember 1 [ast Name
Cardmember 1 First Name
Cardmember 2 Last Name
Cardmember 2 First Name .

Address 1
Address 2
City
State

Zip Code

Work Phone
Home Fhone

Social Security Number 1
- Social Security Number 2

Line of Credit

. Cycle Code

Open Date

Cycle 1 Delinquent
Cycle 2 Delinquent .
Cycle 3 Delinquent
Current Balance
Payment History

Last Payment Date
Amount of Last Payment
Days Delinguent '

Credit Bureau Fiag

Last Monetary Date
Last Monetary Type

First Delinquency Date

Charge-off Date

19
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EXHIBITB
BILL OF SALE

Discover Bank ("Seller’), for value received, and pursuant to the terms and conditions of the
Credit Card Accounts Sale Agreement with an Effective Date of January 5, 2001 (the
“Agreement’) between Seller and New Vision Financial, LLC (“Buyer”), transfers, sells, assigns,
conveys, grants and delivers to Buyer, its successors and assigns all of the Seller's right, title and
interest in and to (i) the Seller's unsecured credit card accounts (including any receivables
thereunder), established pursuant to the cardmember agreements between Seller and the
" obligors liable for the performance of the unsecured credit card accounts (the “Sold Accounts”),
which are described on the Account Schedule (defined in the Agreement) and furnished by the
Seller to Buyer in connection herewith, and (i) all proceeds of such Sold Accounts after the Cut-
off Date (defined in the Agreement), except that the term “Sold Account” shall not include any
accounts, the receivables of which have been transferred to the Trust pursuant to the Pooling and
Servicing Agreement, dated as of October 1, 1993, between Greenwood Trust Company, (n/k/a
Discover Bank), as Master Servicer, Servicer and Seller, and U.S. Bank National Association
(fcrmerly First Bank Naticnal Association, successcr irustee to Bank of America illinois, formeriy
Continental Bank, National Association), as trustee, as amended from time to time (the "Pooling
and Servicing Agreement’), which accounts are identified on the computer records of Seller with
a 42 in the field captioned “CHD-Portfolio-No.”, except for accounts that (iy have become
“Charged-off Accounts” (as defined in the Pooling and Servicing Agreement), (ii) are listed as
accounts, the receivabies under which are being soid by the Trustee, on behalf of the Trust, and
the account relationship of which is being sold by Selier under the Agreement, and (i} which will
have the 42 in the field captioned “CHD-Portfolio-No.” removed within three (3) business days
of the applicable Transfer Date, as defined in the Agreement,

This Bill of Saie is executed without recourse and without representation of or warranty
of title, collectability, or otherwise, express or implied, except as set forth in the Agreement.

Executed as of the day of , 2001.

DISCOVER BANK
AN
Name: km 2\0!36724;5

Title:  FresiocNT
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EXHIBIT C
AFFIDAVIT OF CLAIM
STATE OF )
COUNTY OF ___ , )
The undersfgned, ' " being duly sworn, hereby
states and attests that (s)he is | L . - of

Discover Financial Services, Inc.

And that the annexed statement of the Account of: ,
(NAME OF : . DEBTOR)

is to the best of my knowledge, true and correct: that as of (CLOSING DATE ), the SUM OF

: Dollars was due Discover Bank, an affiliate of Discover Financial
Services, inc., no part thereof has been paid or satisfied and there are no defenses or credits
thereto; and pursuant to the terms and conditions of the Credit Card Accounts Sale Agreement
between Discover Bank and : dated , all right,
title and interest in and to the aforementioned Accounts and sums due thereto, were transferred

by Discover Bank and to

WITNESS MY HAND AND SEAL THIS day of , 2001.

(SiGNED)

Sworn and Subscribed to me this
day of L, 2001.

Notary Public

~
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EXHIBIT D-1

E DATE
APPLICATION REQUESTS FOR. SAL ‘

(requests should be for one sale date only)

ACCOUNT #
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EXHIBIT D-2

STATEMENT REQUESTS FOR SALE DATE
(requests should be for one sale date only)

ACCOUNT #
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AFFIDAVIT REQUESTS FOR

(requests shou

id be for one sale date only)

SALE DATE

REQ #

ACCOUNT #
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EXHIBIT E
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EXHIBIT F

DISCOVER FINANCIAL SERVICES, INC.

P.O. BOX 8003
HILLIARD, OH 43026

BUYERS NAME
(Buyer's Fax #)

DATE

BANKRUPTCY ACCOUNTS CEASE CONTACT NOTICE

ATTENTION:

Attached find a list of Account numbers we have received bankruptcy information on. Please
cease all contact with these cardmembers. The Accounts are listed after prefix 6011.

Please sign and return this form where indicated, and initial alf pageé listing Account numbers.
Please return all copies within 24 hours via fax. -

Fax to the attention of D/C Liaison's Name, Sale of Accounts at 614-777-7058.

All bankruptcy notices received will be sent regular mail.

Sincerety,

D/C Liaison's Name
Account manager
(614) 850 — XXXX

BY SIGNING THIS FORM, | AM CONFIRMING | HAVE RECEIVED NOTIFICATION OF
BANKRUPTCY FILING ON THE ATTACHED ACCOUNTS.

Date

Signature
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EXHIBIT G
[BUYER'S LETTERHEAD]

BILL OF SALE AND REASSIGNMENT

(the “Original Buyer”), for value received, without recourse
and without representations or warranties of any type, kind, character or nature, express or
implied, except as mentioned in the Credit Card Accounts Sale Agreement dated as
of , 2001 between Discover Bank ('Discover "y and the Originai Buyer (the
“agreement’), tO the extent permitted by applicable law, transfers, sells, assigns, sets-over,
quitclaims, conveys. grants and delivers 10 Discover , its sSUCCESSOIS and assigns, all right, title
and interest in and to the account relationships for each of the unsecured credit card accounts
(including any receivables thereunder) established pursuant to the cardmember agreements
between Discover and the obligors liable for the performance of the unsecured credit card
accounts, owned by the Original Buyer and listed on the Account Schedule to this Bill of Sale
and Reassignment (the «gpld Accounts”), all judgments obtained in connectian with any Sold
Account, and all proceeds derived from the conversion of any of the account relationships for
the Sold Accounts into cash or other liquidation property ‘after the close of business on

, together with the right to collect all principal, interest or other proceeds of
any kind with respect to the Sold Accounts remaining due and owing as of the date hereof; (ii)
all judgments obtained in connection with any Sold Accounts, and (iii) all proceeds derived from
the conversion of any of the Sold Accounts into cash or other liquidated property of such Sold
Accounts after the close of business on , ~ The Account Schedule to the
Agreement shall be deemed to be amended to exclude the Sold Accounts listed on the Account
Schedule to this Bill of Sale and Reassignment.

Cépitalized terms not otherwise defined herein have the meanings given to them in the
Agreement.

Dated:

By:

Name:

Titie:

U-J
~1
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'DISCOVER

FINANCIAL SERVICES % B

PO. Box 8003
Hilliard, OH 43026-8003

July 10, 2002

New Vision Financial, [LC
3875 Johns Creek Pkwy., Suite A

Suwanee, GA 30024
~ Attention: Mr. Fred Howard, Managing Director

Re: The Credit Card Accounts Sale Agreement between New Vision
Financial, LLC ("Buyer") and Discover Bank (“Seller™), effective date

January 5, 2001, 'as amended (the "Agreement”) .

Dear Mr. Howard:

This Letter Amendment shall modify the Agreement, effective, August 1, 2002, as
follows:

1. paragraph 2.1 of the Agreement is modified, superceded and replaced as
foliows:

Seller agrees to sell and Buyer agrees fo buy all of Seller's right, title, and
. interest in and to the Accounts, which Seller identifies during each month through
March 2003, subject to the terms and conditions set forth in this Agreement. This
Agreement shall automatically renew for a one (1) year period, through- March
2004, unless terminated by either party upon sixty (60) days written notice to the
other party prior to March 31, 2003. The aggregate Unpaid Balance of the
Accounts to be sold each month shali not more than fifteen million dollars
{$15,000,000.00). Notwithstanding the foregoing, in the event Seller desires to
sell Accounts with an aggregate Unpaid Balance of more than fifteen million
dollars ($15_,OO0,000.00) in any month, Buyer may elect to purchase such
 additional Accounts by delivering its written consent to Seller prior to the Closing

Date in any such month.
2. Paragraph 1.12 of the Agreement is modified, superceded and replaced as
follows:

npurchase Price” means (1).0685' times the Unpaid Balance with respect 1o each. ..
Account. ‘ _

Discover Financial Services, Inc.
A Morzzn Stantey Company

23578080,
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3. Notice to Buyer under Paragraph 13.1 of the Agreement shall be modified,
. superceded and replaced as follows: .
BUYER:

New Vision Financial, LLC

3875 Johns Creek Pkwy., Suite A

Suwanee, GA 30024

Attention: Mr. Fred Howard, Managing Director

4, Seller agrees to refund to Buyer the Purchase Price paid for each Account
repurchased under Articles 1X and XI of the Agreement on the terms and conditions
' set forth in the Agreement. 5. Except as otherwise defined hereunder, all capitalized
“{erms herein are as defined in the Agreement. Except as amended hereby, the.
Agreement shall be and remain unchanged and in full force and effect in ‘accordance

o with its terms.

6. This Letter Amendment may be executed in counterparts, each of which shall be
deemed an original, but all of which, when taken together shail constitute one and the
same instrument. 7o facilitate the execution of this Letter Amendment, the parties may
execute and exchange by facsimile counterparts of the signature pages, with each
facsimile being deemed an “original” for all purposes. ‘

consistent with our understanding. Would you kindly have
o copies of this Letter Amendment. Please
Bank. | will then forward a fully executed
s or would like to discuss this matter

j trust the aforementioned is
an authorized representative of Buyer sign tw

’ return-them to me for execution by Discover
copy to you for your files. If you have any question
further, please feel free to contact me.

Sincerely,

<t |
Sr. Department Manager, National Recovery

Discover Financial Services, Inc.
Servicing Agent for Discover Bank

Buyer and ‘seller acknowledge and agree to the terms of this Letter Amendment.

DISCQVER BANK
[ / E il

- Title:
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DISCOVER FINANCIAL SER\)ICES

February 8, 2002

New. Vision Financial, LLC

c/o Enhanced Asset Management
13 Triangle Park Drive, Suite 1302
Cincinnati, OH 45246

Aftention: John Schanck

into between New

Re: The Credit Card Accounts Sale Agreement is made and entered
h effective date of

vision Financial, LLC ("Buyer") and Discover Bank ("Seller”) with aj
January 5, 2001, as amended (the "Agreement”) .

Dear Mr. Schanck:

This Letter Amendment modifies the Agreement for the January, 2002 sélelof Accounts. Seller

and Buyer-agree that the aggregate Unpaid Balance of the Accounts sold in Januaty, 2002 shali not be

more than fifteen million dollars ($15,000,000.00) for a Purchase .Price of .070 times the Unpaid

Balance with respect to each Account sold.

under, all capitalized terms herein arel as defined in the

Except as otherwise defined here
the Agreement shall be and remain uthanged and in full

Agreement. Except as amended hereby,
force and effect in accordance with its terms. :
' |

This Letter Amendment may be executed in counterparts each of which shall be deemed an
original, but all of which, when taken together shall constitute one and the sarhe instrument. To
facilitate the execution of this Letter Amendment, the parties may execute and ext¢hange by facsimile
counterparts of the signature pages, with each tacsimile being deemed an "original“ifor all purposes.

|

| trust the aforementioned is consistent with our understanding. Vould )}pu kindly have an

autharized representative of Buyer sign two copies of this Letter Amendment. Pleastf return them to me

for execution by Discover Bank. | will then forward a fully executed copy to you fgr your files. - If you

have any questions or would like to discuss this matter further, please feel free to cdntact me.
' |

Sincerely,

Raobert Deter
Sr. Department Manager, National Recovery

Discover Financial Services, Inc.
Servicing Agent for Discover Bank

Buyer and Seller acknowledge and agree to the te

DISCOVER BANK , 7
Jloe e j sy
By /o 9
D 7

/
Title: V4
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'

Mzatagement
13 Trisngle Park Drive, Suite 1302
Cincinnati, OH 43246 '
Attention: Fred Howard
_ Copy to: John Schanck

. Re: The Credit Card Accoants Sals Agreement (the “Agrocment”) s
made and entsred into betwern New Vision Financial, LLC (“Buyer”)

and Discover Bank (“Seller”) with an effective date of January §, 2001

Dear Mr. Howard: |
Pursusnt to our recemt discussions, effective, September 1, 2001, this letter
ammdnmtahnﬂnm‘diﬂ&nmmemasﬁum: '

) Se]]ameﬁtosellmdBuyaammbuyaﬂofSeﬂa’aﬁsm.ﬁﬂe,
mdimsesthwdmmemwﬁcb&numﬁﬂsdnrhgach
mon:hdnwghDeoemberzoﬂZsubjecttoﬁemandmdiﬁmset
w-mmwmmm@mmmm
aone(l)ywp:iod,thrmsh-Dusnhazoos.mless termingted by
eiﬂmMupunsixty-(ﬁO)-daylwﬁmmtinemthsoﬂmm

priot 10 December 31, 2002, The aggregate Unpaid Balance of the
Accoamﬂbbesoldinany_mnnﬂnhmughmzoﬁlshaﬂnothe

legs than fourteen roillion dollars (314,000.000.00)andnotmm1han
sixteen million dollars ($16,000,000.00). The aggregate Unpaid
Bdmeeofthemuntstobesddhanymonﬂuﬁnmwnbermm
through December 2002 shall not be less than nine million doflars
($9,000,000.00) and not mare than eleven million dollars
($11,000,000.00), Prior te November 30, 2001 and uwpom Buyer
requests, Buyer and Seller shall increase the maximum aggregale
Unpaid Balance aftheMnedaomBandMa

mcnﬁ;BmmydmwmmmhMﬁondAmuby
--thﬂmmm&ﬂapﬁmmﬁedﬂmm&:m
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P such month.
2. Paragraph 1,12 of the Agreement is hereby modified, superceded and replaced
as follows: - - \ ‘
times the Unpaid Balance with respect

wwdlecountsoldﬂrbughDeombazomm.bmﬁnmme
UupﬁdBﬂmevﬁm:apmmmhAmm!lbldaﬂ:qubef‘

2001. . :

3. mmmmmuwmmm&wluzz
Senumayteminste‘ ﬁism#any.'ﬁme,whhaut. ' cnue,‘ by
p-ovidingB\wﬂnw-(W)-daysPﬁmmummhoe.

4.Aumpmﬁzedm'haﬁnmudeﬁmin:hemmwu

amandedhmby.tbcAgtwmtshaﬂbemdmﬁnmﬁhmpdmdinfunm

and effect in acoordante with its terms. ,

, s.nu-lwnmwmmmmmmmofwmmm

. deunedanoﬁsinameauofwhich,whmtakmmgatb:s}mllmﬁtwmmd

' the same instrument. To facilitate the execution of fhis letter amendment, the
parﬁesmayawcuwﬁndmhmgebyﬁcsimilemmrpuu of the signature
p%nﬁtheachfacsimﬂcbeingde:mdm“oﬁ;inﬂ”fwdlm.
mumsmmmmslmmmmummaofm

DISCOVER BANK

By: — O ;

Title: WM




