IN THE UNITED STATES BANKRUPTCY COURT

FOR THE WESTERN DISTRICT OF NORTH CAROLINA

SHELBY DIVISION

IN THE MATTER OF:






NAME:





CHAPTER 13 CASE NO. 


 





OUR FILE NO.


ADDRESS:


SSN:









DEBTORS.

____________________________________ 






         
Adversary Proc. No.______

Plaintiffs,



versus







CITIFINANCIAL MORTGAGE COMPANY, INC.

Defendant.




FIRST INTERROGATORIES AND REQUEST FOR PRODUCTION

OF DOCUMENTS FROM THE PLAINTIFFS TO THE DEFENDANTS


COME NOW the above-named debtors and Plaintiffs herein, by and through their attorney of record, and herewith serve upon the DEFENDANT(S) in this case the following written interrogatories pursuant to the provisions of Rule 7033 of the Rules of Bankruptcy Procedure and Rule 33 of the Federal Rules of Civil Procedure and the following request for the production and inspection of documents pursuant to Rule 7034 of the Rules of Bankruptcy Procedure and Rule 34 of the Federal Rules of Civil Procedure as provided for and set forth in the foregoing rules.  Answers to these Interrogatories and Request for Production of Documents must be furnished within forty-five (45) days of the service of the Summons and Complaint or within thirty (30) days of the service of these Interrogatories, whichever is later.
DEFINITIONS AND INSTRUCTIONS

A.
If there is insufficient space after each interrogatory for you to provide a full and complete answer, then you should state your full and complete answer on a separate page, identify the page, and attach the page to your response as a properly identified and marked exhibit thereto.

B.
The term “Document” means all writings of any kind, including the originals and all other non-identical copies, whether different from the originals by reason of any notation made on such copies or otherwise, including but not limited to correspondence, memoranda, notes, diaries, desk or other calendars, statistics, letters, telegrams, minutes, business records, personal records, accountants' statements, account statements, contracts, reports, credit reports, studies, checks, statements, receipts, invoices, bills, return checks, summaries, pamphlets, books, inter-office and intra-office communications, notations of any sort of conversations or meetings, telephone call meetings or other communications, written agreements, bulletins, printed matter, computer printouts, teletypes, telefaxes, invoices, worksheets, all drafts, alterations, modifications, changes and amendments of any kind with respect to any of the foregoing, graphic or oral records or representations of any kind (including, without limitation, tapes, cassettes, discs, recordings, electronic mail records, computer memory records such as hard disk drives and master back-up tapes, diskettes, or other devices such as zip drive records).

C.
The term "act" as used herein includes acts of every kind and description.

D.
The term "identify" or "describe" when used in reference to a "document" means to state:

a.  The type of document (e.g., letter, memorandum, report, electronic mail records, notes, etc.);

b.  The date of the document;

c.  The name of the parties or parties who originated the document, their past or present position with the defendants, their general duties and responsibilities, their current physical location with the company, and their e-mail, telephone number and telephone extension;

d.  The name and address of the current custodian of the document;

e.  The name and current address of each signatory thereon;

f.  The reason, in detail, for the preparation of the document;

g.  The subject or subjects covered by the document;

h.  The names, business addresses and titles of the persons to whom the document writing was directed; and

i.  The name and address and title of each person who originated, read or received the document.

E.
The term "identify" as used herein in connection with a "person" or "persons" means to state the names, titles, the present employer of such "person" or "persons," the relationship of such person or persons to any of the defendants, and such person's current business address and business telephone number.

F.
The term "identify" as used herein with respect to or in connection with an "act" means to:

a.
Furnish the date and place of the act;

b.
Identify the person acting, the person for whom the act was performed, and the person against whom the act was directed; and

c. 
Describe in detail the act.

G.
The terms "describe" or "state" as used herein mean:

a.
Describe or state fully by reference to underlying facts rather than by ultimate facts or conclusions of law;

b.
Particularize as to the:



i. 
Time;



ii.
Date;



iii.
Manner; and



iv.
Place.

H.
The term "oral communication" as used herein means and includes any face-to-face conversation, meeting, conference, telephone conversation, cell-phone conversation, computer conversation with voice mail, or any one for more of these or related devices.

I.
The term "person" or "persons" as used herein means and includes all natural persons, public and private corporations, associates, wholly owned affiliates or subsidiary corporations or any other form of a business association, and any other type of entity and the agents, employees, officers, deputies and representatives thereof.

J.
The terms "you" or "your" as used herein shall refer to any one or all of the named defendants and any related or affiliated companies associated in any way therewith.

K.
All requests shall be deemed to include any documents made by, held by, or maintained in the files of any predecessor, successor, employee, agent or assignee of either one or all of the defendants.

L.
The term "the transaction" or "the transactions" or "account" or "accounts" when used herein without qualification means the transactions and accounts between or among the debtors and the named defendants and all related activities and agents or assigns of either party.

M.
If the space provided below each interrogatory is not sufficient for your answer, then use additional sheets, numbered consecutively after each such interrogatory, and inserted in the proper order of all copies filed and served.  For example, in the case of Interrogatory number 1, any additional sheets for your answers would be numbered as 1-A, 1-B, 1-C, etc.

N.
Each of the following requests for production of documents and interrogatories is intended to be a continuing request to produce and answer.  As a result, the Plaintiffs hereby demand that, in the event that at any later date you obtain any additional facts, or form any conclusions, opinions or contentions different from those set forth in your responses herein, then you shall amend your answers to such responses and document production promptly and sufficiently in advance of any trial date, to fully set forth such differences and to produce and documents in connection therewith.
INTERROGATORIES AND REQUEST

FOR PRODUCTION OF DOCUMENTS

1.  Please provide a complete and itemized statement of the loan history from the date of the loan to the date of these interrogatories and request for production of documents including, but not limited to, all receipts by way of payment or otherwise and all charges to the loan in whatever form. This history should include the date of each and every debit and credit to any account related to this loan, the nature and purpose of each such debit and credit, and the name and address of the payee of any type of disbursement related to this account.

ANSWER:

2.  Please provide a complete and itemized statement of all advances or charges against this loan for any purpose that are not reflected on the loan history transaction statement provided in answer to question #1.  

ANSWER:

3.  Please provide a complete and itemized statement of the escrow account of the loan, if any, from the date of the loan to the date of these interrogatories and request to produce, including, but not limited to, any receipts or disbursements with respect to real estate property taxes, fire or hazard insurance, flood insurance, mortgage insurance, credit insurance, or any other insurance product.

ANSWER:

4.  Have you purchased and charged to the account any Vendor’s Single Interest Insurance?

ANSWER:

5.  Please provide a complete and itemized statement from the date of the loan to the date of these interrogatories and request to produce of any forced-placed insurance and expenses related thereto, related in any way to this loan.

ANSWER:

6.  Please provide a complete and itemized statement from the date of the loan to the date of these interrogatories and request to produce of any suspense account entries and/or any corporate advance entries related in any way to this loan.

ANSWER:

7.  Please provide a complete and itemized statement from the date of the loan to the date of these interrogatories and request to produce of any property inspection fees, property preservation fees, broker opinion fees, appraisal fees, bankruptcy monitoring fees, or other similar fees or expenses related in any way to this loan.  

ANSWER:

8.  Identify the provision under the Deed of Trust and/or note that authorizes charging each and every such fee against the loan of the debtors.

ANSWER:

9.  Please attach copies of all property inspection reports and appraisals.

ANSWER:

10.
A complete copy of any key loan transaction report or reports and any reports indicating any charges for any "add on products" sold to the debtors in connection with this loan from the date of the loan to the date of this letter.

ANSWER:

11.  Please provide a complete and itemized statement of any and all post-petition arrears including each month in which the default occurred, and the amount of each monthly default.

ANSWER:

12.  Please provide a complete and itemized statement of any late charges to this loan from the date of this loan to the date of these interrogatories and request to produce.

ANSWER:

13.  Please provide the amount, if applicable, of any “satisfaction fees.” 

ANSWER:

14.  Please provide a complete and itemized statement from the date of the loan to the date of these interrogatories and request to produce of any fees incurred to modify, extend, or amend the loan or to defer any payment due under the terms of the loan.

ANSWER:

15.  What is the current amount need to pay-off the loan in full?

ANSWER:

16.  Please provide a full and complete comprehensible definitional dictionary of all transaction codes and other similar terms used in the statements requested above.

ANSWER:

17.  Please provide a complete and itemized statement of any funds deposited in any post-petition suspension account(s) or corporate advance account(s), including, but not limited to, the balance in any such account or accounts and the nature, source and date of any and all funds deposited in such account or accounts.

ANSWER:

18.  Please provide a complete and itemized statement from the date of this loan to the date of these interrogatories and request to produce of the amount, payment date, purpose and recipient of all foreclosure expenses, NSF check charges, legal fees, attorney fees, professional fees and other expenses and costs that have been charged against or assessed to this mortgage.

ANSWER:

19.  Provide a complete and itemized statement of the amount, payment date, purpose and recipient of all fees for the preparation and filing of the original proof of claim, any amended proofs of claim, or any supplemental proofs of claim in this case.

ANSWER:

20.  Does the Defendant own the obligation underlying this action or is it servicing the obligation for another entity?

ANSWER:

21.  List each entity who now has or has ever had any interest in the underlying LOAN NOTE, including but not limited to, any broker, table-funder, co-defendant lender, originator, lender, warehouse lender, trustee, investor, trustee under a pooling and servicing agreement, servicer, or any other similar party.  Identify that party’s name, address and telephone number, describe that party’s interest in the transaction, state the date it obtained that interest, the date it relinquished that interest, and the identify of the entity to which it relinquished that interest, and state the nature and amount of all consideration it received or disbursed in connection with obtaining or relinquishing that interest.

ANSWER:

22.  List each entity who now has or has ever had any interest in the underlying MORTGAGE, including but not limited to, any broker, table-funder, co-defendant lender, originator, lender, warehouse lender, trustee, investor, trustee under a pooling and servicing agreement, servicer, or any other similar party.  Identify that party’s name, address and telephone number, describe that party’s interest in the transaction, state the date it obtained that interest, the date it relinquished that interest, and the identify of the entity to which it relinquished that interest, and state the nature and amount of all consideration it received or disbursed in connection with obtaining or relinquishing that interest.

ANSWER:

23.  If the Mortgage underlying this case is owned by an investor other than the Defendant, describe the contractual arrangement for allocating payments received between the Defendant and the investor.

ANSWER:

24. Provide the full name, address and phone number of the current holder of this debt including the name, address and phone number of any trustee or other fiduciary.

ANSWER:

25. Provide the name, address and phone number of any master servicers, servicers, sub-servicers, contingency servicers, back-up servicers or special servicers for the underlying mortgage debt.

ANSWER:

26. Provide a copy of any mortgage Pooling and Servicing Agreement and all Disclosure Statements provided to any Investors with respect to any mortgage-backed security trust or other special purpose vehicle related to the said Agreement and any and all Amendments and Supplements thereto.

ANSWER:

27. If a copy of the Pooling and Servicing Agreement has been filed with the SEC, provide a copy of SEC Form 8k and the Prospectus Supplement, SEC Form 424b5.

ANSWER:

28.  Provide the name, address and phone number of any Trustee under any pooling or servicing agreement related to this loan.

ANSWER:

29. Provide a copy of the Prospectus offered to investors in the trust.

ANSWER:

30. Please provide copies of all servicing, master servicing, sub-servicing, contingency servicing, special servicing, or back-up servicing agreements with respect to this account.

ANSWER:

31. Provide a copy of all written loss-mitigation rules and work-out procedures related to any defaults regarding this loan and similar loans.

ANSWER:

32. Please provide the procedural manual used with respect to the servicing or sub-servicing of this loan.

ANSWER:

33. Provide a summary of all fixed or standard legal fees approved for any form of legal services rendered in connection with this account.

ANSWER:

34.  Is this loan subject to any Electronic Tracking Agreement?  If the answer is yes, then state the full name and address of the Electronic Agent and the full name and address of the Mortgage Electronic Registration System.

ANSWER:

35.  Is the servicing of this loan provided pursuant to any type of mortgage electronic registration system?  If the answer is yes, then attach a copy of the mortgage electronic registration system procedures manual.

ANSWER:

36.  Provide a copy of the LSAMS Transaction History Report for the debtors’ mortgage loan account, with a detailed description of all fee codes.

ANSWER:

37.  Is this a MERS Designated Mortgage Loan?  If the answer is yes, then identify the electronic agent and the type of mortgage electronic system used by the agent.

ANSWER:

38.  Is this mortgage part of a Mortgage Warehouse Loan?  If so, then state the full name and address of the Lender and attach a copy of the Warehouse Loan Agreement. 

ANSWER:

39.  Upon any default or notice of default, state whether or not the Mortgage Warehouse Lender has the right to override any servicers or sub-servicers and provide instructions directly to the Electronic Agent?  If the answer is yes, then specifically identify the legal basis for such authority.

ANSWER:

40.  Is this mortgage part of a Whole Loan Sale Agreement?  If the answer is yes, then state the name and address of the Purchaser, the Custodian, the Trustee, the Electronic Agent and any Servicer or Sub-Servicers.

ANSWER:

Dated this the __________ day of _____________, 2008.
____________________

O. Max Gardner III

Law Offices of O. Max Gardner III, PC

Attorney for Plaintiffs
403 South Washington Street

PO Box 1000

Shelby NC 28151-1000

704.487.0616

maxgardner@maxgardner.com

CERTIFICATE OF SERVICE

O. MAX GARDNER III, attorney for the Plaintiffs, hereby certifies to the Court as follows:

1.
I am not a party for the foregoing proceeding;

2.
I am not less than 18 years of age;

3.
I have this day served a copy of the foregoing FIRST INTERROGATORIES AND FIRST REQUEST FOR PRODUCTION OF DOCUMENTS on all parties in interest by placing the same in an envelope, first-class mail, postage prepaid, and addressed to each person at his dwelling house or usual place of abode or to the place where he or she regularly conducts his business or profession as follows:

DEBTORS
And via the Court’s Electronic Case Filing System to:

ATTY FOR DEFENDANT

Steven G. Tate, Trustee




P.O. Box 1778






Statesville, NC 28687-1778




John Bramlett, Bankruptcy Admin.


402 W. Trade St., Room 200

Charlotte, NC 28202-1664         


4.
To the best of my knowledge, information and belief, the parties in interest are not infants or incompetent persons;

5.
Service as outlined herein was made within the United States of America.

Dated this the _____ day of ___________ 2008.
________________________________________

O. Max Gardner III

Law Offices of O. Max Gardner III, P.C.

Attorney for the Plaintiffs
N.C. State Bar No. 6164

P.O. Box 1000

Shelby, NC 28151-1000

(704) 487-0616 / FAX (704) 487-0619

maxgardner@maxgardner.com
© 2009 Max Gardner’s Bankruptcy Boot Camp

