
IN THE UNITED STATES BANKRUPTCY COURT

FOR THE WESTERN DISTRICT OF NORTH CAROLINA


WILKESBORO DIVISION

IN THE MATTER OF:






NAME:




     

 CHAPTER 13 CASE NO. 



 





OUR FILE NO. 

ADDRESS:


SSN:




DEBTORS.

_______________________________________

DEBTOR AND WIFE,






Adv. Proc. No. 

Plaintiffs,



versus







SELECT PORTFOLIO SERVICING, INC.

F/K/A FAIRBANKS CAPITAL CORPORATION,

THE BANK OF NEW YORK AS TRUSTEE

UNDER EQCC TRUST 2001-2 and

EQCC TRUST 2001-2,

Defendants.




_______________________________________


MOTION FOR APPROVAL OF SETTLEMENT 

COME NOW the above-named debtors, by and through their attorney of record, and respectfully move the Court pursuant to Section 1329 of Title 11 of the United States Code, Rule 9019 of the Rules of Bankruptcy Procedure, and Rule 9013-1 of the Local Bankruptcy Rules for the entry of an order approving the settlement agreement in this contested matter and in support hereof allege and say that:

A.
The Plaintiffs (“Claimants”) filed this adversary proceeding against the Defendants on _______ for various alleged acts of improper mortgage servicing, improper fees and stay violations.
B.
The Defendants were served with the Summons and Complaint.

C.
Defendants have not yet filed an answer in this proceeding but ________ and ______________ have appeared as counsel of record for the Defendants.
D.
The parties have reached an agreement to resolve the issues between them and to settle the pending complaint.  

E.
The obligations of the parties as set forth in the settlement are as follows:


1) 
The Mortgage Servicer will agree to enter into a loan modification with the Plaintiffs for the entire mortgage, to reduce the payoff to $___,000.00, including all pre- and post-petition arrears, fees and charges, with sum repayable at 0% interest, with a monthly payment of $______ each month for ______ months and with a balloon payment due on the 37th month.  The Plaintiffs will refinance the balloon portion of the loan on or before the 37h month.  The loan modification as contemplated herein must be signed by both the Plaintiffs.  The Deed of Trust securing this obligation will remain in full force and effect until the obligation is paid in full as provided for in this agreement and the Williams hereby waive any and all defenses to the validity of the said Deed of Trust subsequent to the execution of this agreement.  To that extent, the claim of the Mortgage Servicer shall be at all times deemed a secured claim until and unless this agreement is fully performed by the Debtors.
2)
All monthly payments are due on the 25th day of the month. Plaintiffs will make all payments directly to SPS and not through their Chapter 13 plan.  If payments are not received on the 25th day of the month, then a default will occur.  SPS will send written notice of the default to the Plaintiffs with a copy to O. Max Gardner III.  SPS will request a delivery receipt from the post office or other delivery service.  The notice will be deemed received when mailed.  The Plaintiffs will have 18 days from the mailing date to tender the past due payment to SPS.  If the Plaintiffs fail to do so, then the automatic stay will lift and SPS will be released from the Chapter 13 Bankruptcy Case to proceed with a foreclosure of the Property without further order of the court.  The initial payment date will be due during the first month that falls 45 days from the date of the execution of this Agreement.  By way of example, if this Agreement is signed by all of the parties on October 10 of 2008 then the first monthly payment provided for herein shall be due during the month of November of 2008 and no later than the 25th day of that month.  On the other hand, if this Agreement is not signed by all of the parties until October 25, 2008, then the first monthly payment provided for herein shall be due during the month of December of 2008 and no later than the 25th day of that month.    The parties agree that this Agreement shall be fully executed by all parties no later than the 31st day of October of 2008.

3)
The Plaintiffs will be required to keep real estate taxes current and insurance in force at all times during the pendency of this Agreement.  If taxes and/or insurance lapse, Plaintiffs understand and agree that this lapse will trigger the default remedies as set forth in paragraph 2.  In conjunction herewith, Plaintiffs must provide in their new Chapter 13 plan (see paragraph number 14) for the repayment of all real estate taxes on the Property and furthermore must provide The Mortgage Servicer with proof of insurance on or before execution of the loan modification agreement.

4)
No additional fees or charges will be assessed for any matter related to the execution, closing and recording of the loan modification. No additional fees or expenses will be added to the loan for any other matter or thing related to or arising out of this case or the present Chapter 13 case. No additional fees or charges of any type will be assessed to or charged against this loan in the future without strict compliance with Rule 2016(a) of the Federal Rules of Bankruptcy Procedure either during the pendency of the present and future Chapter 13 case or at any time after discharge to the extent the services were performed during the case.  The Mortgage Servicer reserves the right upon notice to the Plaintiffs and the right to object to seek any fees authorized by the loan instruments for any services that are rendered after the execution of this Agreement and that are not discharged by the terms herein.    

5)
The Plaintiffs and the Mortgage Servicer agree that the arrearage claims identified on the online records of the Trustee as claims numbered 22 and 26 in favor of Nationscredit Financial Corporation will not be reasserted in the new Chapter 13 case as said claims are deemed to be included in the agreed amount owed.

6)
The Plaintiffs and the Mortgage Servicer agree that the balance of the debt over and above the $____,000.00 loan balance stated herein will be discharged in the new Chapter 13 Case,  provided that the Plaintiffs make all of the required payments to the Mortgage Servicer included herein.   The Mortgage Servicer will not file any objection to the Chapter 13 Plan in the new case to be filed by the Debtors unless it is not consistent with this agreement.  However, the terms of this agreement are contingent on the Debtors filing a new Chapter 13 case no later than December 1, 2008 and obtaining an Order of Confirmation in that case.  

7)
Upon payment of the $_____,000.00 loan balance in full, SPS will report the loan as “paid in full” to all three of the national credit reporting agencies.  SPS agrees that subsequent to the execution of this Agreement SPS will report to the three national credit reporting agencies that the total amount of the indebtedness is $_____,000.00 and furthermore will report the status of the monthly payments as provided for in this Agreement and as actually made by the Plaintiffs.  By way of example, if the first monthly payment is due in December of 2008 and is received prior to the 25th day of that month then and in that event the Mortgage Servicer shall report the monthly payments as current to the three national consumer reporting agencies (Equifax, Experian and Trans Union).  Contemporaneously with the execution of this Agreement the Mortgage Servicer shall submit a Uniform Data Report (a UDR) to the said creditor reporting agencies that will provide for the removal of any negative trade-line information inconsistent with the terms of this Agreement.


8)
SPS will pay $5,000.00 to Plaintiffs’ counsel as legal fees and will return to the Plaintiffs the $6,821.00 currently being held in an escrow account.  Both of these checks shall be made payable to O. Max Gardner III, Trust Account.  The funds in the amount of $6,821.00 are unapplied funds received from the Chapter 13 Case Trustee in the form of claim disbursements.  SPS has been holding these funds in a Suspense Account.  Plaintiffs’ Counsel will make arrangements to obtain these funds on behalf of the Plaintiffs to apply to his outstanding legal fees and expense and to the legal fees and expenses incurred by co-counsel, P. Wayne Sigmon of the Sigmon Law Firm in Gastonia, North Carolina.  SPS shall release these funds to O. Max Gardner III within 5 days of the date of the execution of this Agreement.


9) 
The funds identified in Section 8 above will be deemed the property of the Plaintiffs and the Servicer will release all claims thereto.   The parties also agree that any funds held in the Trust Account of O. Max Gardner III for the benefit of the Plaintiffs shall be deemed the sole and separate property of the Plaintiffs and SPS hereby releases any claims to any of the said Trust funds.

10) 
The Plaintiffs will prepare and file a Motion for Approval of this settlement with notice of opportunity for hearing to be served case-wide in the Chapter 13 Case on all parties in interest.  

11) 
The Adversary Proceeding will be dismissed with prejudice within 10 days after the Settlement Agreement is executed by all parties and the loan modification instruments are fully executed.  

12)
SPS will dismiss the state foreclosure action, pending as case number ________ in _________ County, and the motion for relief from stay filed in the Chapter 13 Case within the same time period as set forth in paragraph 11.  Both actions will be dismissed without prejudice.

13)
The Relief from Stay Agreed Order filed in the pending Chapter 13 Case on _________ will be vacated and set aside.  The Plaintiffs will file a motion to vacate the said order promptly after the execution of this Agreement.

14) 
Within 30 days of full compliance with the matters set forth herein, the Plaintiffs shall file a voluntary dismissal without prejudice of their pending Chapter 13 case and simultaneously therewith shall file a new Chapter 13 case for a term of at least 36 months.  The claim of SPS shall be scheduled as secured claim in that case in the sum of $______,000.00 repayable without interest as provided for herein.  

15) 
The loan modification shall not be conditioned on the entry of a discharge order in the new Chapter 13 case.  If the contractual amount is paid before the Chapter 13 case is discharged, then all of the obligations shall be extinguished.

16)
The Plaintiffs agree to keep the terms and provisions of this Agreement confidential and shall not divulge the contents to third-parties outside of their immediate family members, tax preparers, accountants, and attorneys, except as necessary in seeking approval from the Bankruptcy Court, to enforce this Agreement or to comply with any laws or regulations of the Unites States or any state thereof, other than to disclose that the Adversary Proceeding has been resolved.
17) 
The parties will agree to waive arbitration as to any future disputes related in any way to this loan and the servicing thereof or to any matter or thing arising out of the relationship of the parties. 

18)
Williams, on behalf of themselves, their heirs, successors and assigns, hereby  remise, release, acquit, and forever discharge the Defendants, as well as their officers, directors, employees, agents, assigns, affiliates, predecessors in interest, and successors in interest, and any holder of the Note and Deed of Trust for which The Servicer provides servicing, including without limitation the Trustee, the Trust, and Nationscredit Financial Services Corporation of and from any and all liability, obligation, claims, actions, causes of action, demands, damages, punitive damages, treble damages, statutory penalties, stay violations, costs, attorney’s fees, and/or expenses whatsoever arising out of or relating to the Note or the Deed of Trust, whether such claims or causes of action are known or unknown, including but not limited to all claims alleged in the Adversary Proceeding.

19) 
Except as provided herein, the Servicer, on behalf itself and its successors and assigns, hereby  remises, releases, acquits, and forever discharges Williams and their heirs and successors, of and from any and all liability, obligation, claims, actions, causes of action, demands, damages, punitive damages, treble damages, statutory penalties, costs, attorney’s fees, and/or expenses whatsoever arising out of or relating to the Note or the Deed of Trust, whether such claims or causes of action are known or unknown; provided, however, nothing in this Agreement shall release or impair the right of the Servicer or its successors or assigns to pursue foreclosure, acquire title to the Property through foreclosure, or receive foreclosure or insurance proceeds in connection with the Property as provided for herein and in the Loan Modification Agreement.

20)
The parties agree that this Agreement constitutes settlement of doubtful and disputed claims, and that nothing stated herein shall constitute an admission of liability on the part of either party, such liability being expressly denied by the same.

21)
This Agreement constitutes the entire agreement between the parties hereto, and shall inure to the benefit of the predecessors, successors and assigns of each.  The parties hereto further state that they have carefully read the foregoing, understand the contents thereof, and each have been independently represented by counsel in entering this Agreement.

22)
This Agreement may be executed in one or more counterparts, each of which shall be deemed to be an original and all of which shall constitute one and the same instrument.
F.
The debtors are therefore requesting the Court approve this settlement as set forth herein, and to allow the parties to enter into and execute the same in full settlement of this contested matter.

G.
The debtors are also moving the court for such other and additional relief as to the court may seem just and proper.

WHEREFORE, the debtors respectfully pray of the Court as follows:

A.
That the debtors’ motion for approval of the Settlement Agreement, be granted and approved, for the parties to enter into and execute the same in full settlement of this contested matter;
B.
That the attorney fees and expenses as set forth herein be approved; and
C.
That the debtors have such other and further relief as to the Court may seem just and proper.

Dated this the ______ day of __________, 2009.

[image: image1.png]



________________________________________

O. Max Gardner III

Law Offices of O. Max Gardner III, P.C.

Attorney for the Debtors

NC State Bar #6164

P.O. Box 1000, Shelby, NC 28151-1000

(704) 487-0616 / FAX (704) 487-0619

maxgardner@maxgardner.com

________________________________


Wayne Sigmon

The Sigmon Law Firm

IN THE UNITED STATES BANKRUPTCY COURT

FOR THE WESTERN DISTRICT OF NORTH CAROLINA


WILKESBORO DIVISION

IN THE MATTER OF:






NAME:




     

 CHAPTER 13 CASE NO. 



 





OUR FILE NO. 

ADDRESS:


SSN:




DEBTORS.

_______________________________________

DEBTOR AND WIFE,


 



Adv. Proc. No. 

Plaintiffs,



versus







SELECT PORTFOLIO SERVICING, INC.

F/K/A FAIRBANKS CAPITAL CORPORATION,

THE BANK OF NEW YORK AS TRUSTEE

UNDER EQCC TRUST 2001-2 and

EQCC TRUST 2001-2,

Defendants.




_______________________________________

NOTICE OF MOTION FOR APPROVAL OF SETTLEMENT AGREEMENT

AND NOTICE OF HEARING

TAKE NOTICE that the above-named Plaintiffs have filed papers with the United States Bankruptcy Court for the Western District of North Carolina for approval of a Settlement Agreement with the Defendants.  A copy of these paper(s) is included with this Notice or copied on the reverse side of this Notice.

YOUR RIGHTS MAY BE AFFECTED.  YOU SHOULD READ THESE PAPERS CAREFULLY AND DISCUSS THEM WITH YOUR ATTORNEY, IF YOU HAVE ONE IN THIS BANKRUPTCY CASE.  IF YOU DO NOT HAVE AN ATTORNEY, YOU MAY WISH TO CONSULT ONE.

TAKE FURTHER NOTICE that if you do not want the Court to grant the relief requested by the Plaintiff in the motion, or if you want the Court to consider your views on the motion, then on or before _________________ you or your attorney must do three (3) things:

1.
File with the court a written response requesting that the Court hold a hearing and explaining your position.  File the response at:

United States Bankruptcy Court

Western District of North Carolina

P.O. Box 34189

Charlotte, NC 28234-4189

If you mail your request to the Court for filing, you must mail it early enough so the court will receive it on or before the date stated above.

2.
On or before the date stated above for written responses, you must also mail or fax a copy of your written request to:

O. Max Gardner III

Attorney for the Debtor(s)

P.O. Box 1000

Shelby, NC 28151-1000

Fax No. 888.870.1647

and to:

  
Steven G. Tate

    

Chapter 13 Trustee

P.O. Box 1778

Statesville, NC 28687-1778

3.
Attend the hearing scheduled for, ____________ at 9:30 a.m. in Johnson J. Hayes Federal Building, Wilkesboro, North Carolina.

If you or your attorney do not take these steps, the Court may decide that you do not oppose the relief sought in the motion or objection and may enter an order granting that relief.

NO FURTHER NOTICE OF THIS HEARING WILL BE GIVEN

Dated this the ______ day of __________, 2009.
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________________________________________

O. Max Gardner III

Law Offices of O. Max Gardner III, P.C.

Attorney for the Debtors

NC State Bar #6164

P.O. Box 1000, Shelby, NC 28151-1000

(704) 487-0616 / FAX (704) 487-0619

maxgardner@maxgardner.com

________________________________


Wayne Sigmon

The Sigmon Law Firm

CERTIFICATE OF SERVICE

O. MAX GARDNER III, attorney for the debtors, hereby certifies to the Court as follows:

1.
I am not a party for the foregoing proceeding;

2.
I am not less than 18 years of age;

3.
I have this day served a copy of the foregoing MOTION FOR APPROVAL OF SETTLEMENT AND NOTICE OF HEARING on all parties in interest by placing the same in an envelope, first-class mail, postage prepaid, addressed to each person at his dwelling house or usual place of abode or to the place where he regularly conducts his business or profession as follows:

Debtors 
And via the Court’s Electronic Case Filing System

Wayne Sigmon

Post Office Box 2636

Gastonia, NC  28053-2636

Attorney for Defendants
Steven G. Tate, Trustee

P.O. Box 1778


Statesville, NC 28677-1778

John Bramlett, Bankruptcy Admin.

402 W. Trade St., Room 200

Charlotte, NC 28202-1664

4.
I have also served copies of the NOTICE OF HEARING on all creditors listed on the master mailing matrix, a copy of which is attached hereto, in the same manner and method as described in paragraph number 3 above;

5.
To the best of my knowledge, information and belief, the parties in interest are not infants or incompetent persons;

6.
Service as outlined herein was made within the United States of America.

Dated this the ______ day of __________, 2009.
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________________________________________

O. Max Gardner III

Law Offices of O. Max Gardner III, P.C.

Attorney for the Debtors

NC State Bar #6164

P.O. Box 1000, Shelby, NC 28151-1000

(704) 487-0616 / FAX (704) 487-0619

maxgardner@maxgardner.com


MATRIX ATTACHED HERETO AS EXHIBIT "A"
IN THE UNITED STATES BANKRUPTCY COURT

FOR THE WESTERN DISTRICT OF NORTH CAROLINA


WILKESBORO DIVISION

IN THE MATTER OF:






NAME:




     

 CHAPTER 13 CASE NO. 




 





OUR FILE NO. 


ADDRESS:



SSN:




DEBTORS.

_______________________________________

DEBTOR AND WIFE,


 



Adv. Proc. No. 

Plaintiffs,



versus







SELECT PORTFOLIO SERVICING, INC.

F/K/A FAIRBANKS CAPITAL CORPORATION,

THE BANK OF NEW YORK AS TRUSTEE

UNDER EQCC TRUST 2001-2 and

EQCC TRUST 2001-2,

Defendants.




_______________________________________


ORDER APPROVING 

SETTLEMENT AGREEMENT

THIS CAUSE coming on to be heard, and being heard, before the undersigned Judge presiding over the United States Bankruptcy Court for the Western District of North Carolina, Wilkesboro Division, pursuant to the motion filed by the Debtors to approve a settlement agreement with the Defendants; and

IT APPEARING to the undersigned that this court has jurisdiction over the parties and over the subject matter of this motion; and

IT FURTHER APPEARING to the undersigned that all parties in interest received notice of this motion and of the time, date and place of this hearing and that no such parties have filed any timely objections or otherwise appeared in opposition to the said motion and that the time for filing any such objection has expired; and 

IT FURTHER APPEARING to the undersigned that the relief requested by the Debtors in their motion is consistent with the applicable provisions of Title 11 of the United States Code and that the Debtors have established good and sufficient cause to grant said relief; and

IT FURTHER APPEARING to the undersigned that the Debtors’ motion for approval of the settlement with the Defendants as set forth in the motion should be granted; and

IT FURTHER APPEARING to the undersigned that the parties should be and hereby are allowed to enter into and execute the same in settlement of this contested case.
IT IS THEREFORE SO ORDERED.
This Order has been signed 


United States Bankruptcy Court

electronically.  The judge’s

signature and court’s seal

appear at the top of the Order
IN THE UNITED STATES BANKRUPTCY COURT

FOR THE WESTERN DISTRICT OF NORTH CAROLINA


WILKESBORO DIVISION

IN THE MATTER OF:






NAME:




     

 CHAPTER 13 CASE NO. 



 





OUR FILE NO. 

ADDRESS:


SSN:




DEBTORS.

_______________________________________

DEBTOR AND WIFE,

 




Adv. Proc. No. 

Plaintiffs,



versus







SELECT PORTFOLIO SERVICING, INC.

F/K/A FAIRBANKS CAPITAL CORPORATION,

THE BANK OF NEW YORK AS TRUSTEE

UNDER EQCC TRUST 2001-2 and

EQCC TRUST 2001-2,

Defendants.




_______________________________________


CERTIFICATE OF SERVICE

O. MAX GARDNER III, attorney for the debtors, hereby certifies to the Court as follows:

1.
I am not a party for the foregoing proceeding;

2.
I am not less than 18 years of age;

3.
I have this day served a copy of the foregoing ORDER APPROVING SETTLEMENT on all parties in interest by placing the same in an envelope, first-class mail, postage prepaid, addressed to each person at his dwelling house or usual place of abode or to the place where he regularly conducts his business or profession as follows:

Debtors
And via the Court’s Electronic Case Filing System

Wayne Sigmon

Post Office Box 2636

Gastonia, NC  28053-2636

Attorney for Defendants
Steven G. Tate, Trustee

P.O. Box 1778


Statesville, NC 28677-1778

John Bramlett, Bankruptcy Admin.

402 W. Trade St., Room 200

Charlotte, NC 28202-1664

4.
I have also served the ORDER on all parties listed on the master mailing matrix, a copy of which is attached hereto, in the same manner and method as described in paragraph number 3 above;

5.
To the best of my knowledge, information and belief, the parties in interest are not infants or incompetent persons;

6.
Service as outlined herein was made within the United States of America.

Dated this the ______ day of __________, 2009.
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________________________________________

O. Max Gardner III

Law Offices of O. Max Gardner III, P.C.

Attorney for the Debtors

NC State Bar #6164

P.O. Box 1000, Shelby, NC 28151-1000

(704) 487-0616 / FAX (704) 487-0619

maxgardner@maxgardner.com

MATRIX ATTACHED HERETO AS EXHIBIT "A"
© 2009 Max Gardner’s Bankruptcy Boot Camp


