

IN THE UNITED STATES BANKRUPTCY COURT


FOR THE WESTERN DISTRICT OF NORTH CAROLINA


SHELBY DIVISION

IN THE MATTER OF:






NAME:






Chapter 13 No. 


Our File No. 

ADDRESS:


SSN:



Debtor.

_______________________________________

Debtor,






Adv. Proc. No. 

Plaintiff,



versus







HOMEQ SERVICING CORPORATION, 

Defendants.




_______________________________________

MOTION TO APPOINT NEXT FRIEND
COMES NOW the above-named Plaintiff, by and through her attorney of record, and hereby moves the Court, pursuant to Rule 17 of the Federal Rules of Civil Procedure and Rule 7017 of the Federal Rules of Bankruptcy Procedure for the appointment of a next friend to act as personal representative for and on behalf of her, and in support thereof alleges and says that:

1.
This case was commenced by the filing of a voluntary petition with the Clerk of this Court on ____________.
2.
The Plaintiff filed a Complaint Seeking Damages on October 27, 2005, alleging various violations of the Bankruptcy Rules, the Fair Debt Collection Practices Act, and the North Carolina Unfair and Deceptive Act and Practices Laws regarding the servicing of her mortgage loan with the Defendant.

3.
The Defendant answered the Complaint on ____________.
 
4.
The Plaintiff suffered a debilitating stroke on ____________.
5.
Since this case involves real property of the Bankruptcy Estate, and in light of the incapacity of the Plaintiff, the Plaintiff is moving the Court to appoint her daughter, ______ ________, as Next Friend to act on her behalf for any purpose necessary in this adversary proceeding.

6.
The Plaintiff is therefore moving the Court to appoint ______ ________as Next Friend for ______ ________.
WHEREFORE, the Plaintiff respectfully prays of the Court as follows:

A.
That this court appoint ______ ________as Next Friend for ______ ________;

B.
That the debtor have such other and further relief as the Court may deem just and proper.

Dated this the ______ day of __________, 2008.

[image: image1.png]



________________________________________

O. Max Gardner III

Law Offices of O. Max Gardner III, P.C.

Attorney for the Plaintiffs
P.O. Box 1000, Shelby, NC 28151-1000

N.C. State Bar No. 6164 

Voice:  (704) 487-0616 / FAX:  (704) 487-0619

maxgardner@maxgardner.com

IN THE UNITED STATES BANKRUPTCY COURT


FOR THE WESTERN DISTRICT OF NORTH CAROLINA


SHELBY DIVISION

IN THE MATTER OF:






NAME:






Chapter 13 No. 


Our File No. 

ADDRESS:


SSN:



Debtor.

_______________________________________

Debtor,






Adv. Proc. No. 

Plaintiff,



versus







HOMEQ SERVICING CORPORATION, 

Defendants.




_______________________________________

NOTICE OF OPPORTUNITY FOR HEARING
(No-Protest Notice:  No Hearing Will Be Held 

Unless Request For Hearing Is Filed)

PLEASE BE ADVISED that the above-named Plaintiff has filed papers with the United States Bankruptcy Court for the Western District of North Carolina for an order appointing ______ ________ as Next Friend for ______ ________. 
YOUR RIGHTS MAY BE AFFECTED.  YOU SHOULD READ THESE PAPERS CAREFULLY AND DISCUSS THEM WITH YOUR ATTORNEY, IF YOU HAVE ONE IN THIS BANKRUPTCY CASE.  (IF YOU DO NOT HAVE AN ATTORNEY, YOU MAY WISH TO CONSULT ONE).
If you do not want the court to grant the relief requested by the Plaintiffs in their motion, or if you want the court to consider your views on the motion, then on or before the _____ day of __________, 2008, you or your attorney must:
1.
File with the court a written request for a hearing and a written response if you desire to file one at:

United States Bankruptcy Court

Western District of North Carolina

P O Box 34189

Charlotte, NC 28234-4189

2.
If you mail your response to the court for filing, you must mail it early enough so the court will receive it on or before the date stated above.

You must also mail a copy to:

O. Max Gardner III

Attorney for the Debtors

P.O. Box 1000

Shelby, NC 28151-1000

Steven G. Tate

Chapter 13 Trustee

P.O. Box 1778

Statesville, NC 28687-1778


3.
Attend the hearing scheduled for Friday, ____________ at 9:30 am in Courtroom Number 5 at the Cleveland County Courthouse and Law Enforcement Center, 100 Justice Place, Shelby, North Carolina.

If you or your attorney do not take these steps, A HEARING WILL NOT BE HELD, and the Court may decide that you do not oppose the relief sought in the motion and may enter an order granting that relief.

Dated this the ______ day of __________, 2008.
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_____________________________________

O. Max Gardner III

Law Offices of O. Max Gardner III, P.C.

Attorney for the Plaintiffs
State Bar No. 6164

P.O. Box 1000, Shelby, NC 28151-1000

Voice:  (704) 487-0616 / FAX:  (704) 487-0619

maxgardner@maxgardner.com

CERTIFICATE OF SERVICE

O. MAX GARDNER III, attorney for the Plaintiffs, hereby certifies to the Court as follows:

1.
I am not a party for the foregoing proceeding;

2.
I am not less than 18 years of age;

3.
I have this day served a copy of the foregoing MOTION TO APPOINT NEXT FRIEND AND NOTICE OF OPPORTUNITY FOR HEARING on all parties in interest by placing the same in an envelope, first-class mail, postage prepaid, (or by certified mail, return receipt, postage prepaid, as indicated below), addressed to each person at his dwelling house or usual place of abode or to the place where he regularly conducts his business or profession as follows:

Debtor
Next Friend
And via the Court’s Electronic Case Filing System to:

Attorney for Defendant
Steven G. Tate, Trustee




P.O. Box 1778






Statesville, NC 28687-1778




John Bramlett, Bankruptcy Administrator

402 W. Trade St., Room 200




Charlotte, NC 28202-1664         


4.
To the best of my knowledge, information and belief, the parties in interest are not infants or incompetent persons;

5.
Service as outlined herein was made within the United States of America.

Dated this the ______ day of __________, 2008.
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________________________________________

O. Max Gardner III

Law Offices of O. Max Gardner III, P.C.

Attorney for the Plaintiffs
P.O. Box 1000

Shelby, NC 28151-1000

N.C. State Bar No. 6164

(704) 487-0616 / FAX (704) 487-0619

maxgardner@maxgardner.com
IN THE UNITED STATES BANKRUPTCY COURT


FOR THE WESTERN DISTRICT OF NORTH CAROLINA


SHELBY DIVISION

IN THE MATTER OF:






NAME:






Chapter 13 No. 


Our File No. 

ADDRESS:


SSN:



Debtor.

_______________________________________

Debtor,






Adv. Proc. No. 
Plaintiff,



versus







HOMEQ SERVICING CORPORATION, 

Defendants.




_______________________________________

ORDER APPOINTING NEXT FRIEND

THIS CAUSE coming on to be heard, and being heard, before the undersigned Judge presiding over the United States Bankruptcy Court for the Western District of North Carolina, Shelby Division, pursuant to the motion filed by the Plaintiff for an Order appointing ______ ________ as Next Friend for the Plaintiff; and

IT APPEARING to the undersigned that this court has jurisdiction over the parties and over the subject matter of this motion; and

IT FURTHER APPEARING to the undersigned that all parties in interest received notice of this motion and of the time, date and place of this hearing; and 

IT FURTHER APPEARING to the undersigned that the relief requested by the Plaintiff in her motion is consistent with the applicable provisions of Title 11 of the United States Code and that the Plaintiff has established good and sufficient cause to grant said relief; and

IT FURTHER APPEARING to the undersigned that ______ ________ should hereby be appointed as Next Friend for ______ ________. 

IT IS THEREFORE SO ORDERED.
This Order has been signed 


United States Bankruptcy Court

electronically.  The judge’s

signature and court’s seal

appear at the top of the Order

IN THE UNITED STATES BANKRUPTCY COURT


FOR THE WESTERN DISTRICT OF NORTH CAROLINA


SHELBY DIVISION

IN THE MATTER OF:






NAME:






Chapter 13 No. 


Our File No. 

ADDRESS:


SSN:



Debtor.

_______________________________________

Debtor,






Adv. Proc. No. 
Plaintiff,



versus







HOMEQ SERVICING CORPORATION, 

Defendants.




_______________________________________


CERTIFICATE OF SERVICE
O. MAX GARDNER III, attorney for the debtors, hereby certifies to the Court as follows:

1.
I am not a party for the foregoing proceeding;

2.
I am not less than 18 years of age;

3.
I have this day served a copy of the foregoing ORDER APPOINTING NEXT FRIEND on all parties in interest by placing the same in an envelope, first-class mail, postage prepaid, addressed to each person at his dwelling house or usual place of abode or to the place where he regularly conducts his business or profession as follows:

Debtor
Next Friend

And via the Court’s Electronic Case Filing System to:

Attorney for Defendant
Steven G. Tate, Trustee




P.O. Box 1778






Statesville, NC 28687-1778




John Bramlett

Bankruptcy Administrator

402 W. Trade St., Room 200




Charlotte, NC 28202-1664         


4.
To the best of my knowledge, information and belief, the parties in interest are not infants or incompetent persons;

5.
Service as outlined herein was made within the United States of America.

This the _____ day of __________, 2008.
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________________________________________

O. Max Gardner III

Attorney for the Debtors

Law Offices of O. Max Gardner III, P.C.

NC State Bar #6164

P.O. Box 1000

Shelby, NC 28151-1000

(704) 487-0616 

FAX (704) 487-0619

maxgardner@maxgardner.com
© 2009 Max Gardner’s Bankruptcy Boot Camp


