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I. INTRODUCTION
A. Nature and Classification of Judgment.

7 Witkin Cal. Proc. Judgm § 1
[8 1] Nature and Classification of Judgment.

"A judgment is the final determination of the rights of the parties in an action or proceedih@.'R. 577 seeC.C.P.
1064 [similar definition of judgment in special proceeding];C.P. 1235.12@nd1235.13(special definition in
eminent domain statute]; Rest.2d, Judgments, Scope Note, p. 1; C.E.B., 3 Civil Proc. During Trial 3d, 823.3; Cal. Civil
Practice, 4 Procedure, §28:1 et setfi;Am.Jur.2d (2006 ed.), Judgments)81

Judgments may be classified according to the manner in which they are reached, e.g., judgment after trial and
judgment without trial (see €al. Proc.(5th), Proceedings Without Tria§133 et seq.). But the important
consequences of a judgment are dependent on the various meanings of "final.” (See infra, 87.) And certain kinds of
determinations that are not judgments should be distinguished. (See infra, 88 et seq.)

The traditional term "decree" is still appropriate to describe the judgment of a court of equity, but the same court
now gives legal and equitable relief, and the determination of an equitable action is a judgment. "Decree" survives as an
alternative literary usage, with no special legal significance. (S8#eman v. Los Angel¢$919) 180 C. 714182 P.
440;C.R.C., Rule 8.10(4) [* 'Judgment' includes any judgment or order that may be appealBd'Qiv. P., Rule 54(a)
[similar]; 10 Federal Practice & Procedure (Wright, Miller & Kane) 82651; 21A Federal Procedure, L. Ed. §851:1 et
seq.;46 Am.Jur.2d (2006 ed.), Judgments)83

SUPPLEMENT: [This section is current through the latest supplement]
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B. Effect of Judgment on Nonparty.

7 Witkin Cal. Proc. Judgm § 2
[8 2] Effect of Judgment on Nonparty.

A judgment cannot be given in favor of or against one who is not a party to the adtemri(v. Peters (1968) 68 C.2d
590, 594, 68 C.R. 170, 440 P.2d 242; Bronco Wine Co. v. Frank A. Logoluso Farms (1989) 214 C.A.3d 699, 717, 262
C.R. 899;seeHutchinson v. California Trust Co. (1941) 43 C.A.2d 571, 575, 111 P.2d 401; 46 Am.Jur.2d (2006 ed.),
Judgments 886t seq.; Xal. Proc.(5th), Jurisdiction,8315; on judgment against person lacking capacity to be party,
see 4Cal. Proc.(5th), Pleading,8870, 83; on invalidity of judgment where court lacks personal jurisdiction of party,
see 2Cal. Proc.(5th), Jurisdiction,8106 et seq.; on exception for class action, s€aR Proc.(5th), Jurisdiction,

§183; 4Cal. Proc.(5th), Pleading,8270.)

In Overell v. Overell (1937) 18 C.A.2d 499, 64 P.2d 4@faintiff sued to quiet title and defendant
cross-complained. Judgment was given that plaintiff take certain property and that defendant receive one parcel. The
court also found that defendant had assigned to her attorney a 25% interest in any recovery and decreed that conveyance
of an undivided one-fourth interest in that parcel should be made to the attételelythe latter part of the judgment
was void. (a) The attorney was not originally a party to the action and could become a party only by order of court. The
enforceability of his agreement with defendant was not in issue, and a judgment on that issue would not bind either him
or her. (b) Former C.C.P. 385 allowed an action to proceed after a trgpesfdente litof an interest in the action (see
4 Cal. Proc.(5th), Pleading,§262), but this did not give the court authority to makesarparteadjudication as between
the transferee and the parties to the action. The transferee has no standing in court until he or she has been substituted in
place of the transferor, or otherwise made a pd(§.C.A.2d 503.)

This result may be changed by estoppelL&Mire v. Queirolo (1967) 250 C.A.2d 799, 58 C.R. 8Bdthe driver
of a truck labeled "Louie Queirolo Trucking," negligently caused injuries to plaintiff. Plaintiff sued several parties,
including Queirolo as an individual250 C.A.2d 804.The pleadings and pretrial statement set up only the usual
defense of contributory negligence. On the second day of trial, Queirolo testified that the business was a corporation.
Judgment was rendered against him as an individigil, affirmed. The court found some evidence to support an
inference of personal ownership, but its main reliance was on estoppel. "The facts above show, and we hold, that there
was a clear and deliberate plan and design (if indeed a bona fide corporation was a proper defendant to have been sued)
to take advantage of a mistake in which Queirolo was a sedulous actor in perpetuating and perhaps in perpetrating.”
(250 C.A.2d 803.)
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C. Effect of Death of Party.
1. Before Action Is Commenced.
7 Witkin Cal. Proc. Judgm § 3
[§ 3] Before Action Is Commenced.

Death before the action is commenced renders the judgment void as to the decedent, who never was a party to the
action. The case is simply one of a judgment for or against a person who is not a party (sup@o8i).\(. Blanchard
(1933) 219 C. 632, 6328 P.2d 12;see46 Am.Jur.2d (2006 ed.), Judgments 83Cal. Proc.(5th), Jurisdiction,
§317.)

SUPPLEMENT: [This section is current through the latest supplement]
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7 Witkin Cal. Proc. Judgm § 4
[§ 4] Before Verdict or Submission.

Death occurring during the trial, and before verdict or submission for decision, generally results in a voidable, not
void, judgment. The executor or administrator should be substituted as a party, but failure to substitute is merely error,
not a jurisdictional defect, and the judgment is not subject to collateral at@ohlispn v. Thomas (1961) 55 C.2d 490,
496, 11 C.R. 555, 360 P.2d 54eeBliss v. Speier (1961) 193 C.A.2d 125, 13 C.R. Bddgment in excess of
jurisdiction was reversed, but personal representative was substituted and no new trial was relgphinsd}y v.

Simonelli (1991) 231 C.A.3d 105, 1@@ptnote 1,282 C.R. 20%judgment entered against person who died after
commencement was void because it was entered against someone who was no long&aukdy}; FSR Brokerage
(1992) 7 C.A.4th 950, 959, 9 C.R.2d 3psdgment in favor of decedent was not void where parties suffered no
prejudice as result of his death; followi@pllison v. Thomds4 Cal. Proc.(5th), Pleading,§259; 2Cal. Proc.(5th),
Jurisdiction,8317; on power to enter judgment nunc pro tunc,lsesvitt v. Gibson (1935) 3 C.2d 90, 100, 43 P.2d
1091;infra, 860 et seq.)

SUPPLEMENT: [This section is current through the latest supplement]
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3. After Verdict or Submission.

7 Witkin Cal. Proc. Judgm 8§ 5
[8§ 5] After Verdict or Submission.

(1) After Verdict in Jury Triallf a party dies "after a verdict upon any issue of fact, and before judgment, the court
may nevertheless render judgment” on that isSDeC (P. 669 see46 Am.Jur.2d (2006 ed.), Judgments §60
Williamson v. Plant Insulation Co. (1994) 23 C.A.4th 1406, 1408, 28 C.R.2{iibifurcated action in which plaintiff
died during second phase of tri@l,C.P. 66did not authorize judgment to be entered on verdict from first phase of
trial; issue of liability was to be tried in second phase, and thus at time of plaintiff's death, plaintiff's claim had not yet
been established].)

(2) After Submission in Court TriaSimilarly, if a party dies after submission of the case in a nonjury trial, the
court may render judgmeniC(C.P. 669 seeKellogg v. Asbestos Corp. Ltd. (1996) 41 C.A.4th 1397, 1404, 49 C.R.2d
256[because plaintiff died after trial and submission of his personal injury action, trial judge could render judgment
underC.C.P. 669 but, under former Prob.C. 573(c) (Bummary(10th), Wills and Probate§519), judgment could not
include damages for pain and sufferinlyj;re Marriage of Mallory (1997) 55 C.A.4th 1165, 1170, 64 C.R.2d 667, 11
Summary(10th),Husband and Wifeg8119 [applyingC.C.P. 669n marital dissolution action].)

West's Key Number Dige#tbatement and Revival 67; Judgment 12

SUPPLEMENT: [This section is current through the latest supplement]
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4. Effect on Enforcement of Judgment.

7 Witkin Cal. Proc. Judgm § 6
[§ 6] Effect on Enforcement of Judgment.

Death after judgment does not affect the judgment, but it does affect the manner in which the judgment is enforced.

(1) Death of Judgment Credito©n death of a judgment creditor, the judgment may be enforced by the executor or
administrator or successor in intere€.C.P. 686.010seeDarter v. Magnussen (1959) 172 C.A.2d 714, 719, 342 P.2d
528.)

(2) Death of Judgment DebtoEnforcement of a judgment after the death of the judgment debtor is governed by
the Probate CodeC(C.P. 686.020see 8Cal. Proc.(5th), Enforcement of Judgmer850.) The judgment, although not
enforceable against the judgment debtor's estate, is payable in the due course of adminigtrabidd. 9300(a)
However, if any property of the judgment debtor was levied on under a writ of execution before death, the property may
be sold or collected to satisfy the judgment. (Beeb.C. 9303) Furthermore, if estate property is attached in an action
and the defendant dies before or after entry of judgment, the attachment lien may be converted into a judgment lien on
the property.Prob.C. 9304(a)see 14Summary(10th), Wills and Probate§628.)

SUPPLEMENT: [This section is current through the latest supplement]
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II. FINAL JUDGMENT
A. Various Uses of Term.

7 Witkin Cal. Proc. Judgm § 7
[§ 7] Various Uses of Term.

(1) "One Final Judgment" Rulél'here is only one final judgment, the last or ultimate judgment that determines the
rights of the parties. This "one final judgment" rule is important when there are different orders or "judgments” in the
course of a particular action or proceeding, and it is necessary to determine which, for purposes of appeal, is the final
judgment, and which are merely nonappealable, intermediate, or interlocutory determinations. (See infra, 812 et seq.; 9
Cal. Proc.(5th), Appeal 8895, 96.) But the one final judgment rule is subject to an exception where separate and
independent relief is sought by or against different parties. Final judgment can be given for or against one or more
parties, and the action may then proceed to final judgment for or against the others. (See infra, §38; C.E.B., 3 Civil
Proc. During Trial 3d, §23.380 A.L.R.4th 707entry of judgment on multiple claims under state court rules]FdR.

Civ. P., Rule 54(l3)10 Federal Practice & Procedure (Wright, Miller & Kane) 82653 et &9A.L.R. Fed. 514F.R.
Civ. P., Rule 54(1j) C.J.E.R., Judges Benchbook, Civil Proceedings: Trial, §16.21.)

(2) When Judgment Is Finahnother sense in which the term "final" is used is in reference to the point at which
the "final" or last judgment becomes safe from attack or review. Thus, it may be said that a final judgment is appealable,
but also that it is not final so long as an appeal or motion for new trial is pendingS@gbern Public Util. Dist. v.
Silva (1956) 47 C.2d 163, 165, 301 P.2d 841; Jennings v. Ward (1931) 114 C.A. 536, 300 FEdt2X%ample, for
purposes ofns.C. 11580(b)(2)authorizing an action against an insurer on an insurance policy by a judgment creditor
after judgment against the insured is final (se&uUtnmary(10th),Insurance 8301 et seq.), a judgment is final only
when the appeal has been concluded or the time within which to appeal has pidéek (. National Union Fire Ins.
Co. (1993) 15 C.A.4th 282, 285, 19 C.R.2d Z®@owing Jenning§)

In Civic Western Corp. v. Zila Industries (1977) 66 C.A.3d 1, 135 C.R. @5 0urt observed that "the finality of
a judgment can only be weighed in terms of the situation as it exatte time the judgment is enteredther than
basing the determination on the occurrence of events after judgment which establish, by hindsight, that the judgment
obtained did in fact give to the prevailing party all the relief it found necessé9.C.A.3d 12.)f, at the time of entry
of an injunctive judgment in favor of the plaintiff, other causes of action remained untried, the judgment was not final,
i.e., it did not fully dispose of all the issues. Accordingly, defendant was entitled to file a cross-conBiaiGtA.3d
12, citing the text.)

(3) Final Although Not Res Judicaté judgment may be final in the sense of a final determination of the issues
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raised in the particular action, and also may by lapse of time be safe from appeal, but still may not constitute a final
determination of the controversy involved in that action. In other words, a final judgment not on the merits will
ordinarily not be a bar to a new action on the same cause of action. (See infra, 8370 et seq.)

(4) Final Although Subject to Modificatiors judgment may be final in the three senses already discussed, yet,
under a statutory or judicially recognized power, the court may modify its terms at some future date. However, unless
and until the modification is sought and ordered, the judgment is as final as any other final judgment. (See infra, §79 et

seq.)

SUPPLEMENT: [This section is current through the latest supplement]
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B. Distinctions.
1. Order.

7 Witkin Cal. Proc. Judgm § 8
[§ 8] Order.

"Every direction of a court or judge, made or entered in writing, and not included in a judgment, is denominated an
order." (C.C.P. 1003 Generally speaking, an order is not a final determination of the cause but an intermediate ruling
of some kind, usually a decision on a motion. (Se@sb. Proc.(5th), Proceedings Without TriaB81, 44.)

But this basic distinction does not always hold true. Some determinations, although characterized as "orders," are in
effect final judgments for purposes of appeal and res judicata. (See infra, 8812 et seq., 363 et seq.) And some orders are
not intermediate but are made after final judgment, e.g., orders granting or denying a new trial, orders vacating a
judgment, and orders in connection with the enforcement of judgments. (Sek Broc.(5th), Enforcement of
Judgment§8185, 278, 381; &al. Proc.(5th), Attack on Judgment in Trial Cour§877 et seq., 142.)

West's Key Number Digestidgment 22

SUPPLEMENT: [This section is current through the latest supplement]



Page 11

LexisNexis

9 of 165 DOCUMENTS
Witkin California Procedure, Fifth Edition
Copyright (c) 2010 By B.E. Witkin Article Sixth Testamentary Trust
CHAPTER IX - Judgment

Witkin Summary of California Law
II. FINAL JUDGMENT
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2. Announcement of Decision and Proposed Judgment.

7 Witkin Cal. Proc. Judgm § 9
[8 9] Announcement of Decision and Proposed Judgment.

(1) Order for JudgmentAn "order for judgment,” developed in practice without statutory definition, is neither a
judgment nor an order in the true sense. It is merely a statement of the judge indicating what his or her decision will be.
Although usually entered in the minutes, it is not an appealable judgment but merely the basis for a judgment to be
made. (Se®rothero v. Superior Courtl925) 196 C. 439, 44238 P. 357minute order: "Argument opened and
closed. Judgment of the court that both sides take nothifigi§mas v. Superior Court (1935) 9 C.A.2d 383, 49 P.2d
898; Smith v. Smith (1941) 45 C.A.2d 212, 113 P.2d 892; Grattan v. Silbaugh (1953) 121 C.A.2d 684, 264 P.2d 53
[nonappealableF-ox v. Fox (1954) 127 C.A.2d 253, 273 P.2d $8&me];Gideon v. Superior Court (1956) 141 C.A.2d
640, 297 P.2d 84oral decision granting divorce with alimony and attorneys' fees was not judgment enforceable by
contempt proceedingBilvagni v. Superior Court (1958) 157 C.A.2d 287, 290, 321 P.2finjBnction action; oral
pronouncement before required findings and conclusions were prepared was not judgment, and there was no contempt
for failure to comply];Grable v. Citizens Nat. Trust & Savings Bank of Riverside (1958) 164 C.A.2d 710, 714, 331 P.2d
103[minute entry stating what judge was prepared to hold on basic legal issue; not res judieatag v. Wilmshurst
(1999) 68 C.A.4th 1332, 1341, 81 C.R.2d 2@fing the text [tentative statement of decision has no relevance on appeal
and arguments based on it will be disregarded];a®. Proc.(5th), Appeal,§161.)

(2) Announcement of Tentative Decisi@R.C., Rule 3.1590 establishes a procedure for trials lasting more than 1
day. (See C.R.C., Rule 3.1590(k).) After trying a question of fact, the trial court must "announce its tentative decision
by an oral statement, entered in the minutes, or by a written statement filed with the clerk.” And unless the
announcement is made in open court in the presence of all appearing parties, the clerk must immediately mail to the
parties a copy of the minute entry or written tentative decision. (C.R.C., Rule 3.1590(a).) The purpose of this
announcement is merely to start the time running on a request for a statement of decis@C(Be®32; it is a
preliminary order, ineffective by itself. The tentative decision does not constitute a judgment and is not binding on the
court. (C.R.C., Rule 3.1590(b).) The tentative decision does not constitute findings of fact and it may not be used to
impugn subsequent findings or the judgmebinited Pac. Ins. Co. v. Hanover Ins. Co. (1990) 217 C.A.3d 925, 934,

266 C.R. 231.However, unless either party specifies new controverted issues or makes new proposals, the trial judge
may direct that the tentative decision be the statement of decision. (C.R.C., Rule 3.1590(c)(2).) (For full discussion of
procedure and substitution of statement of decision for findings of fact and conclusions of lawgake®toc.(5th),
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Trial, 8389 et seq.)

(3) Mailing Proposed Judgmenif.a statement of decision is requested, the court must mail the proposed statement
of decision and a proposed judgment to all appearing parties. (C.R.C., Rule 3.1590(e).) If a statement of decision is not
requested or has been waived and a written judgment is required, the court must mail only the proposed judgment.
(C.R.C., Rule 3.1590(g).) After a hearing on any objections, the court must sign and file its actual judgment, which is
then entered unde2.C.P. 664(infra, 849). (C.R.C., Rule 3.1590(h); se€dl. Proc.(5th), Trial, 8399.)

West's Key Number Digegtidgment 23

SUPPLEMENT: [This section is current through the latest supplement]

(2) Announcement of Tentative Decisi@R.C., Rule 3.1590 was extensively amended and relettered in 2009. The
procedure for trials completed within 1 day, or in less than 8 hours over more than 1 day, is set forth in C.R.C., Rule
3.1590(n). C.R.C., Rule 3.1590(a) now provides that the clerk must immediately serve, rather than mail, the minute
entry or written tentative decision. C.R.C., Rule 3.1590(c)(2) is now C.R.C., Rule 3.1590(c){ai({8)g Proposed
JudgmentC.R.C., Rule 3.1590 was extensively amended and relettered in 2009. C.R.C., Rule 3.1590(e) was relettered
C.R.C., Rule 3.1590(f) and now provides that the court must serve, rather than mail, a proposed statement of decision
and a proposed judgment on all appearing parties, unless the court has ordered a party to prepare the statement. C.R.C.,
Rule 3.1590(g) was relettered C.R.C., Rule 3.1590(h). C.R.C., Rule 3.1590(h) was relettered C.R.C., Rulg.3f1590(

no party requests or is ordered to prepare a statement of decision, or if the court deems that a statement of decision has
been waived, the court must prepare and serve a proposed judgment or must order a party to do so. (C.R.C., Rule
3.1590(h), as amended in 2009; C.R.C., Rule 3.1590(i), added in 2009.)
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B. Distinctions.
3. Opinion of Trial Court.

7 Witkin Cal. Proc. Judgm § 10
[§ 10] Opinion of Trial Court.

An oral or written opinion by a trial judge, discussing and purporting to decide the issues in the manner of an
appellate court opinion, is merely an informal statement of the judge's views. It may be helpful in framing the judgment,
or on appeal in interpreting ambiguous or uncertain portions of the judgment. But it is not itself the decision of the court
or a judgment. (SeBe Cou v. Howel(1923) 190 C. 741, 75214 P. 444; Diaz v. Shultz (1947) 81 C.A.2d 328, 183
P.2d 717; Lord v. Katz (1942) 54 C.A.2d 363, 367, 128 P.2d 907; Bailey v. El Dorado (1984) 162 C.A.3d 94, 97, 210
C.R. 237guoting the textin re Marriage of Hafferkamp (1998) 61 C.A.4th 789, 793, 71 C.R.2d Gifihg the text
[unsigned ruling that was not entitled "judgment"” did not constitute judgmé€ut]ins v. Hertz Corp. (2006) 144
C.A.4th 64, 77, 50 C.R.3d 14@uoting the text [tentative decision at initial hearing finding triable factual issues had no
legal effect];46 Am.Jur.2d (2006 ed.), Judgments 8Tal. Proc.(5th), Appeal,§350 et seq.)

However, even this well-settled distinction sometimes breaks down where orders are involved. The order is made
by the judge and entered in the minutes by the clerk or signed and filed. (See infra, 8844 et seq., 49 et seq.) Because no
particular language is requisite for an order, a trial judge may, orally or in writing, state his or her views on the law and
the proper decision. If the judge makes no other statement, it is possible to treat this "opinion" as the "decision," and
therefore the clerk may enter it in the minutes or file the writing as the order K8lésr v. Cleaver (1937) 20 C.A.2d
364, 366, 67 P.2d 13[bpinion stated that judge had "reached the conclusion that a new trial should be granted"];
Maxwell v. Perkins (1953) 116 C.A.2d 752, 754, 756, 255 P.2ddftion "Memorandum re Order," closing words
"The motions ... are granted'Jartino v. Concord Community Hosp. Dist. (1965) 233 C.A.2d 51, 56, 43 C.R. 255, 9
Cal. Proc.(5th), Appeal 8161, citing the textEstate of Lock (1981) 122 C.A.3d 892, 896, 176 C.R.[BE&bate
"Decision," with declarations that "settlement of the account and petition for distribution are denied" and that "gift tax
disbursements in the account are disallowed" was treated as final judgiMet@]Financing Ltd. Partnership Two v.
Santee (2005) 125 C.A.4th 1372, 1392, 23 C.R.3dct®y Estate of Lockwhere "final statement of decision and
judgment"” clearly set forth trial court's final determinations on merits of various issues not challenged on appeal,
determinations were part of judgment].)

SUPPLEMENT: [This section is current through the latest supplement]
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II. FINAL JUDGMENT
B. Distinctions.
4. Judgment on Appeal.

7 Witkin Cal. Proc. Judgm § 11

[§ 11] Judgment on Appeal.

When a final judgment is appealed, the appellate court renders a decision affirming, reversing, or modifying the
judgment of the trial judge, accompanied by an opinion giving the reasons for the decision. That part of the appellate
opinion that constitutes the decision (usually appearing at the end) is the judgment on appeal, and it is copied into the
remittitur, which returns the case to the trial court. (S&ga® Proc.(5th), Appeal,§831.) (On appellate judgment as res
judicata, see infra, 8357; on appellate opinion as law of the case,Gak Broc.(5th), Appeal 8459 et seq.; on
appellate opinion as precedent, seed. Proc.(5th), Appeal 8481 et seq.)

SUPPLEMENT: [This section is current through the latest supplement]
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lll. INTERLOCUTORY JUDGMENTS AND ORDERS
A. In General.
1. Nature of Determination.

7 Witkin Cal. Proc. Judgm § 12
[§8 12] Nature of Determination.

An interlocutory judgment or order is a provisional determination of some or all issues in the cause. The term
"interlocutory" has been loosely used to cover all orders that are not final judgments, including orders on motions, and
sometimes has been misapplied to judgments that are in legal effect final (see infra, 814 et seq.). But interlocutory
judgment has a narrower, more specific, and more useful meaning. In certain kinds of cases (usually equitable actions),
it is desirable to have a preliminary determination of the respective rights of the parties before taking evidence or further
steps to settle the controversy. Roughly classified, the principal situations are the following:

(1) Unresolved issuedVhere the ultimate judgment will be unconditional, but basic issues of law must be
determined before evidence is heard and a final judgment rendered; e.g., an interlocutory order determining the right to
an accounting, then taking of the account and judgment for the amount found due (see infra, 8§14 et setphdSee.
Progeny Ventures (2005) 128 C.A.4th 443, 449, 27 C.R.3dcithy the text.)

(2) Conditional judgmentWhere the interlocutory judgment is conditional, the successful party having the election
to comply with the conditions and obtain final judgment; e.g., a conditional decree for specific performance or quiet
title (see infra, 8§23 et seq.).

(3) Statutory decreesStatutory types of interlocutory decrees, such as an interlocutory order for partition (see infra,
§21).

SUPPLEMENT: [This section is current through the latest supplement]
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lll. INTERLOCUTORY JUDGMENTS AND ORDERS
A. In General.
2. Characteristic Features.

7 Witkin Cal. Proc. Judgm § 13
[§ 13] Characteristic Features.

Two characteristic features of interlocutory orders or judgments should be noted:

(1) Not final for appeal An interlocutory order is not final for purposes of appeal, except where a particular kind is
made appealable by statute. But appealability depends on the nature and effect of the judgment rather than its label, and
careful analysis is often necessary to determine whether further judicial action, and therefore a later final judgment, is
necessary. (Se@elio v. Panorama Optics (1995) 33 C.A.4th 1096, 1101, 39 C.R.2d933J. Proc.(5th), Appeal,

8136 et seq.; ciRepublic Natural Gas Co. v. Oklahoma (1948) 334 U.S. 62, 68 S.Ct. 972, 976, 92 L.Ed. 1212, 1220
[finality for purposes of review by U.S. Supreme Court].)

(2) Not final in trial court. An interlocutory order, except for a few statutory types, is also not final in the trial
court; it may be modified by the court after further evidence or the law has been considered. Bulerza v. Park
Water Co. (1949) 94 C.A.2d 818, 211 P.2d 8%k interlocutory decree awarded attorneys' fees to the successful
plaintiffs in a representative suit for rescission. But, after plaintiffs' failure to comply with the terms of the decree, a
final judgment was rendered against them, and the fee allowance was elim{{9dt€dA.2d 821.fSeeTravelers Ins.

Co. v. Superior Court (1977) 65 C.A.3d 751, 760, 135 C.R. §iéting the text; C.E.B., 3 Civil Proc. During Trial 3d,
§23.3;46 Am.Jur.2d (2006 ed.), Judgments 8}78

Pursuant to the same theory, if, after an interlocutory judgment, the rest of the case is tried before a different judge,
that judge may make new findings and a different decision in rendering final judgment. "It is obvious that where an
issue is referred to a second judge by an interlocutory judgment and all the evidence on that issue is heard by that judge
there is no reason why he may not make new findings on that issue, regardless of the findings of the first judge. ... Had
the first judge proceeded with the accounting matter, at the time of making the final judgment he could have changed
any of his prior findings if he felt that the evidence required it, even including the findings on the main issue. So a
second judge in making his final judgment may change such of the prior judge's findings which he feels the evidence
requires, provided only that he has heard all of the evidence on that subject and is not merely contrasting the evidence
he has heard with the cold record of the testimony before the other judgegy v. Bertone (1952) 109 C.A.2d 107,
110, 240 P.2d 395seeTilem v. Los Angeles (1983) 142 C.A.3d 694, 706, 191 C.R.c22gy the text.)



Page 17
7 Witkin Cal. Proc. Judgm § 13

SUPPLEMENT: [This section is current through the latest supplement]



Page 18

LexisNexis

14 of 165 DOCUMENTS
Witkin California Procedure, Fifth Edition
Copyright (c) 2010 By B.E. Witkin Article Sixth Testamentary Trust
CHAPTER IX - Judgment

Witkin Summary of California Law
[ll. INTERLOCUTORY JUDGMENTS AND ORDERS
B. Order for Accounting.
1. Order Considered Final Judgment.

7 Witkin Cal. Proc. Judgm § 14
[§ 14] Order Considered Final Judgment.

An important question in accounting actions is whether the first judgment or order determining the right to an
accounting and ordering it taken is appealableZadppettini v. Buckle§1914) 167 C. 27138 P. 696 plaintiff sued for
dissolution of a partnership and an accounting. The court gave its decree that the partnership be dissolved, declared the
respective property interests, ordered the business sold by a receiver, ordered the receiver to pay the proceeds into court,
and adjudged that they be applied to fees, expenses, and debts to be determined by the court, any remaining funds to be
divided in a certain proportion and paideld, this was a final judgment, and appealable.

(a) The test of finality is whether a judicial act remains to be done after the accounting has been ordered. If any
further judicial action is necessary to determine the rights of the parties, the order is merely interlocutory. But if nothing
remains but to give effect to the order, it is a final judgment, even though some further order or orders of the court may
be necessary for that purpose. (167 C. 33.)

(b) Here, the rights of the parties had been fully determined, and the matters reserved were simply such as were
necessary to carry the judgment into effect. (167 C. 33.) Bee v. Slawter (1959) 169 C.A.2d 448, 337 P.2d 914
[following Zappettinion substantially similar factsEldridge v. Burns (1978) 76 C.A.3d 396, 404, 142 C.R. 8itlhg
the text.)

In Brown v. Memorial Nat. Home Foundation (1958) 158 C.A.2d 448, 322 P.2dl6@®@ction involved valuable
assets of a charitable trust, and resulted in an "Interlocutory Judgment" declaring the property held in trust, removing
defendant as trustee and restraining it from using the assets, appointing receivers, and calling for a future accounting
and appointment of a new trustedeld, this was a final and appealable judgment. All essential determinations of
substantive rights had been made; the appointment of a new trustee would not affect those rights, and the accounting
was merely to insure full performance of the surrender of assets by the old tr&&RE.A.2d 455.)

SUPPLEMENT: [This section is current through the latest supplement]
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7 Witkin Cal. Proc. Judgm § 15
[§ 15] Order Considered Interlocutory.

DespiteZappettini v. Buckle§1914) 167 C. 27138 P. 696 supra, 814, most of the decisions find the orders in
accounting actions to be interlocutofyunder v. Gunde(1929) 208 C. 559282 P. 794 distinguishedZappettinion
the ground that there the court did not order a reference for an accounting, but directly ordered the sale of the property
and specified the distribution to be made of the proceeds. The reference to a master or referee is, under this theory, the
factor that makes the first judgment interlocutory only. (Beeidell v. Shoq1911) 159 C. 448, 453,14 P. 579;
McAllen v. Souza (1937) 24 C.A.2d 247, 74 P.2d 853; Brown v. Trophy-Craft Co. (1948) 85 C.A.2d 246, 192 P.2d 779;
Nesbitt v. Bruce Eells & Associates (1951) 105 C.A.2d 370, 233 P.2d 183; Rose v. Boydston (1981) 122 C.A.3d 92, 97,
175 C.R. 836¢iting the text;Yeboah v. Progeny Ventures (2005) 128 C.A.4th 443, 448, 27 C.R.3thiadified
judgment" that established procedures to be used in accounting and provided for appointment of special master was
interlocutory; citingGunderand the text].)

In Middleton v. Finney1931) 214 C. 5236 P.2d 938the action was for an accounting and dissolution of a
partnership. (&) The court made findings and conclusions and gave judgment dissolving the partnership, determining
interests of the parties in certain property, and directed an accounting, but provided that on its completion the court
would decree the amount of money due from the parties. (b) After the accountant's report, the court adopted it, made
findings and conclusions including substantially all of those previously made, and decreed the surfwddjtiee first
judgment was interlocutory; although only computations remained, they were subject to the approval of the court and
were to be incorporated in a further judgment (a judicial act). (214 C. 525, distinguigapyettiniand following
Gunder)

Although reference is an important factor, it is not the only one. The judgment may be interlocutory, even though
no reference is ordered and the judgment itself does not state that further judicial action is contemplated. The basic test
is whether the judgment as it stands is enforceable by ministerial action, or whether judicial action is required before the
rights of the parties are finally settled. ThusDavid v. Goodman (1948) 89 C.A.2d 162, 200 P.2d %68 order was
for an accounting, and also that defendant receive a share of profits during a certain period, less amounts drawn. "The
accounting and determination of profits left to be done are more than a mere execution of what was determined or a
ministerial compliance with the terms of the decrd89 C.A.2d 166.JSeeMost Worshipful Sons of Light Grand
Lodge, Ancient Free & Accepted Masons, Jurisdiction of Calif. v. Sons of Light Lodge Number 9 (1949) 91 C.A.2d 582,
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588, 205 P.2d 72faccounting requiring ascertainment of amounts paid as fees, dues, taxes and assessments, during
certain periods, and whether certain bank accounts included any disputed an®hinksy; v. Cook (1953) 119 C.A.2d
220, 259 P.2d 25; Degnan v. Morrow (1969) 2 C.A.3d 358, 363, 82 C.R. 557.)

In Kinoshita v. Horio (1986) 186 C.A.3d 959, 231 C.R. 2thE, court held thaGunderand subsequent decisions
have nullified the rule oZappettini Plaintiff sued for dissolution of a partnership and sale of its assets. The trial judge
appointed a receiver, and rendered a judgment for dissolution that (a) determined plaintiff's 31.43% interest, (b) ordered
the receiver to sell the property, pay partnership debts, and distribute the remaining assets, and (c) retained jurisdiction
for all purposes necessary to ensure compliance. The judgment did not specify the percentage interest of the individual
defendants or provide a formula for allocating the costs and expenses assessed against them. Defendantsl@ppealed.
appeal dismissed; the judgment was interlocutory.

(a) Partnership dissolutions and similar proceedings tend to require a series of adjudications by the trial judge; e.g.,
the judge may order one or more provisional or special remedies in a progression of steps culminating in a final decree.
(186 C.A.3d 963¢iting the text.) InGunder the Supreme Court noted a conflict of authority over appealability of the
decrees in those proceedings, and later cases have established the rule that judgments declaring the rights of the parties
and ordering an accounting are not appealafilgé C.A.3d 964.)

(b) In Zappettinj the judgment declared the exact percentage interest of each partner and ordered the proceeds sold;
the court held that no further judicial action was required (see supra, §14MiBdletoncontradictsZappettini's
premise that the ascertainment of sums due does not involve an essential judicial act, and other opinions have cast doubt
on Zappettinias an authority(186 C.A.3d 965, 966)We are satisfied that there is a conflict betweppettiniand
the Gunderline of cases, and we have found no way to reconcile it. It might be suggestdaithderapplies when the
judgment orders an accounting, ldappettinigoverns when property is ordered sold by a receiver. This is a distinction,
however, unsupported by logic or principle. ... [T]he trial court must in the ordinary course of a sale by a receiver
confirm the sale and approve the receiver's final account. ... If anything such a proceeding is likely to require more
judicial attention than an accountind186 C.A.3d 966.)

(c) Given the policy considerations supporting the one final judgment rule and the necessity for a definite rule "to
reduce both the temptation to file dilatory appeals and the compulsion to file protective ones ... [w]e therefore hold that
a judgment decreeing the dissolution of a partnership and directing the sale of assets by a receiver is not a final
judgment and that in the absence of a statutory exception it is not appea(aBie C.A.3d 968.)

SUPPLEMENT: [This section is current through the latest supplement]
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7 Witkin Cal. Proc. Judgm § 16
[§ 16] Specific Performance.

In Maxwell v. Superior Court (1934) 1 C.2d 294, 34 P.2d 43aijntiff purchasers sued to rescind agreements for the
sale of land, and defendant vendors sought reformation and specific performance. The trial court gave an interlocutory
decree for defendants, directing that, within specified times, defendants deposit a deed, plaintiffs state any objections to
title, defendants clear the title, and, plaintiffs deposit the price. It was further provided that on deposit of the price, a
final judgment for specific performance should be entered, but that on failure of plaintiffs to make the deposit,
defendants should have judgment against them for the amidalt, this decree, and a further order determining that
the deed furnished by defendants did not convey a merchantable title, were purely interlocutory and nonappealable. The
decrees declared rights, but these were conditional, and jurisdiction was retained until compliance with the conditions
was establishedl C.2d 297.)

In Olmstead v. West (1960) 177 C.A.2d 652, 2 C.R. phsntiffs sued to specifically enforce an option to purchase
real estate. The judgment was expressly designated as interlocutory, and expressly reserved jurisdiction to make and
enter final judgment-eld, defendant's appeal dismissed. Among the factors that made the judgment interlocutory, i.e.,
that called for future judicial determination, were the following: (a) the ability of defendant to furnish title policy as
called for by the judgment; (b) the ability or willingness of plaintiffs to pay; and (c) the nature and reasonableness of
expenses and costs of escrqivz7 C.A.2d 653.JSeeWesley N. Taylor Co. v. Russell (1961) 194 C.A.2d 816, 820, 15
C.R.357))

SUPPLEMENT: [This section is current through the latest supplement]
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7 Witkin Cal. Proc. Judgm § 17
[§ 17] Reformation.

In Whitacre v. Hall (1940) 40 C.A.2d 68, 104 P.2d 4@f,action on a contract, the issue of reformation was tried first
on stipulation, and the court filed findings and an interlocutory judgment in favor of defendants, ordering an accounting.
Thereafter the other issues were tried and new findings and judgment, reciting the earlier judgment, were signed and
filed. Held, the second was the final, appealable judgment. The first "judgment,” on the preliminary questions of
interpretation and reformation, did not establish any certain indebtedness, and the procedure of recording it "was
unnecessarily formal and perhaps irregulé40 C.A.2d 73.)

In Hosford v. Henry (1951) 107 C.A.2d 765, 238 P.2d@#aintiff creditor sought reformation of a deed of trust.
Defendant debtor was the operator of a public utility, and the court could not directly decree a lien on its property
without the consent of the Public Utilities Commission. The appropriate procedure was to enter an interlocutory decree
for reformation and then continue the case until an application for consent could be made to the Commission. In the
event of its refusal, then (a) if the ground was mistake, the parties would be left where the mistake placed them; (b) if
the ground was fraud, the defrauded party would have an action for danfa@eé<.A.2d 775.jSeeMaier Brewing
Co. v. Pacific Nat. Fire Ins. Co. (1961) 194 C.A.2d 494, 500, 15 C.R. 177.)

SUPPLEMENT: [This section is current through the latest supplement]
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7 Witkin Cal. Proc. Judgm § 18
[§ 18] Quiet Title.

In Bloom v. Bloon(1929) 207 C. 70276 P. 568a lender's action to quiet title, defendant borrower alleged that his
deed to plaintiff was intended as a mortgage. The court decided in favor of defendant and rendered judgment that
plaintiff execute a reconveyance to defendant on payment by defendant of the amount fourdldytais final
judgment was erroneous, for it specified no time for payment and allowed defendant to delay indefinitely, speculating
on changes in the value of the property. The appropriate procedure would have been an interlocutory judgment,
requiring defendant to pay the debt within a specified reasonable time, following which a reconveyance should be made,
and further providing that, if default occurred, plaintiff should be entitled to a decree quieting title. (207 C. 72.) (See
Booth v. Taylor (1933) 135 C.A. 348, 26 P.2d 846; Scarbery v. Bill Patch Land & Water Co. (1959) 170 C.A.2d 368,
371, 338 P.2d 91Gnfra, §24.)

Security-First Nat. Bank of Los Angeles v. Superior Court (1933) 132 C.A. 683, 23 P.2dr&é08%ing earlier
conflicting decisions, reaches a debatable result. Plaintiff sued defendant bank to quiet title to land. The court gave an
“interlocutory decree" providing that, if defendant paid $ 14,000 to plaintiff in 3 months, it should have title; if not, title
should be quieted in plaintiff132 C.A. 686.he trial was continued for this period for the sole purpose of receiving
proof on the fact of payment. No payment was made and, at the subsequent hearing, a "judgment quieting title" was
entered for plaintiff(132 C.A. 686.Ppefendant moved for a new trial, which was granted over plaintiff's objection that
the first decree was the final judgment and the motion was too late. In this proceeding on certiorari, it was held that the
first decree was, as a matter of law, a final judgment under the rdebettini v. Buckle§l914) 167 C. 27138 P.
696,supra, 814. The court nevertheless refused to annul the order, on the ground that all parties and the trial judge had
concurred in the mistaken analysis of the effect of the decree, and that fairness to the litigants required a trial on the
merits.(132 C.A. 695.his latter conclusion is, however, unsupportable; the parties cannot confer power on the court
to hear an appeal or motion for a new trial after lapse of the jurisdictional time. (Sak Proc.(5th), Jurisdiction,

8813, 19,91))

SUPPLEMENT: [This section is current through the latest supplement]
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7 Witkin Cal. Proc. Judgm § 19
[§8 19] Mortgage Foreclosure.

In Grable v. Damar Production Co. (1965) 232 C.A.2d 510, 43 C.Rplntiff, a mortgagee in possession of real
property, sued to foreclose. On August 3, 1964, the court entered a judgment fixing the sums due as of October 23,
1963, directing sale, and specifying distribution. Because of the substantial time that had passed and would pass until
completion of the sale, jurisdiction was reserved to make adjustments for credits to plaintiff for further expenses, and
credits to defendants for profits. The supplemental judgment finally determining these matters and fixing a net balance
to plaintiff was entered October 8, 1964eld, the first judgment was a final judgment, and thus, plaintiff's appeal on
October 13, 1964, from that judgment, was too late. Plaintiff's appeal from the supplemental judgment, which was a
special order after final judgment, was timely. The court, finding no authority on mortgage foreclosure, applied the rule
laid down inZappettini v. Buckle§l914) 167 C. 27138 P. 696 supra, 814, for accounting cas€z32 C.A.2d 512.)

SUPPLEMENT: [This section is current through the latest supplement]
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7 Witkin Cal. Proc. Judgm § 20
[§ 20] Miscellaneous Examples.

In various other kinds of actions, the trial court finds it desirable to render judgment in two separate steps, and it is
necessary, as in the accounting cases (supra, 814 et seq.), to select one as the final, appealable judgment. The following
are examples:

(1) Action for Rescissionin Solorza v. Park Water Co. (1949) 94 C.A.2d 818, 211 P.2d &3 1nterlocutory
decree of rescission of a sale of assets was rendered on condition that, within 60 days, plaintiff restore the consideration.
Subsequently, on plaintiff's failure to restore, final judgment was rendered againg94i@.A.2d 821.Although the
equitable action for rescission has been abolished (§&d.3Proc.(5th), Actions,8130), the same procedure would
doubtless be appropriate in an action for restitution after unilateral rescission.

(2) Action on Mechanic's Lierin Ferelli v. Weaver (1962) 210 C.A.2d 108, 26 C.R. 48Building contractor's
action against a property owner to recover money on his contract and foreclose a mechanic's lien, the court ordered
discharge of subcontractors' liens and claims and presentation of proof of discharge, following which judgment was to
be entered for plaintiff in a stated suield, citing the text, the order was interlocutory, for it did not adjudicate either
the amount or validity of the subcontractors' claif2d0 C.A.2d 114.)

(3) Action To Dissolve an Organization. In re Los Angeles County Pioneer Soc. (1953) 40 C.2d 852, 257 P.2d 1,
was a proceeding by members to dissolve a society, in which the Attorney General intervened to assert that the society
was a charity that had abandoned its trust. The trial court upheld this contention, entered an "interlocutory judgment" so
stating, and retained jurisdiction to make further orders necessary to a complete determination of the pr¢d8eding.

C.2d 857.)Later, after a further hearing, the court appointed a trustee and ordered the assets turned dleldidhie
first order was purely interlocutory and nonappealable because the court reserved judicial questions about the rights,
duties and liabilities of the society. The appeal was therefore properly taken from the secon#6r@e2d 858.)

SUPPLEMENT: [This section is current through the latest supplement]
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7 Witkin Cal. Proc. Judgm § 21
[§ 21] Statutory Types.

A number of statutes expressly provide for interlocutory judgments or decrees. While the statutes differ in nature and
purpose, two features are common and distinguish the decrees from the ordinary interlocutory decree in equitable
actions (supra, 814 et seq.). First, they are usually appealable, and second, they are not subject to later modification by
the trial court. The following are the principal types:

(1) Partition. In an action for partition (see 12ummary(10th),Real Property866 et seq.), the court first makes an
interlocutory order or decree directing partition and determining the respective interests of the parties. This order is
appealable and, if allowed to become final without appeal, cannot be modified by the trial cou@.CSee
872.720(a)904.1(a)(9) Pista v. Resetaf1928) 205 C. 197270 P. 453; Raisin Inv. Co. v. Magginetti (1952) 109
C.A.2d 163, 240 P.2d 349; Degnan v. Morrow (1969) 2 C.A.3d 358, 364, 82 C.R. 557; Richmond v. Dofflemyer (1980)
105 C.A.3d 745, 753, 164 C.R. 727.)

(2) Innocent ImproverC.C. 1013.5, authorizes an action by an innocent improver to remove fixtures from land.
Where damages cannot readily be ascertained before removal, an interlocutory judgment may be given, authorizing
removal on condition that the plaintiff pay into court the estimated or stipulated total damages. (C.C. 1013.5(c); see 13
Summary(10th),Personal Property§98 et seq.)

(3) CondemnationThe judgment in a condemnation proceeding, determining the amount of compensation, may be
designated "interlocutory," in view of the statutory right of the condemnor to abandon within 30 days thereafter. (See
C.C.P. 1268.510(aB Summary(10th),Constitutional Law81269.) But it is in fact a final judgmentMcDaniels v.
Dickey(1933) 219 C. 89, 925 P.2d 404, Baldwin Park Redevelopment Agency v. Irving (1984) 156 C.A.3d 428, 432,
202 C.R.792)

(4) Trial of Plea in AbatementVhen a defendant pleads in one action that another action is pending on the same
cause of action, a trial may be held un@C.P. 5970 determine that issue. If the defense is sustained, an appealable
interlocutory judgment, abating the second action until the first is determined, is rendered in favor of the defendant.
(See 7Cal. Proc.(5th), Trial, §152.)

SUPPLEMENT: [This section is current through the latest supplement]
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A. Alternative Judgment.

7 Witkin Cal. Proc. Judgm § 22
[§ 22] Alternative Judgment.

A court may render judgment in the alternativehandler v. Hibberd (1958) 165 C.A.2d 39, 332 P.2d 1488,
action to quiet title and establish a boundary, the trial judge made findings and gave judgment (a) that the original
surveyed boundary could be relocated, and (b) that it had been superseded by an agreed telddgiduig.was a
proper approach, and the judgment was not inconsistent. "The agreed boundary is controlling if the judgment
establishing it becomes final, otherwise a determination of the original boundary line is required. The use of the
alternative or contingent form of judgment is proper under such circumstances. A judgment in this form has the
practical advantage of eliminating subsequent litigation as to the location of the true boundary in the event, as here, the
findings relative to an agreed boundary are not sustairf@d5 C.A.2d 50.JSeeRancho Santa Fe Assn. v. Dolan-King
(2004) 115 C.A.4th 28, 45, 8 C.R.3d ghmeowner who objected to alternative form of judgment that would have
allowed her either to remove illegal fence or to obtain permit for it could not later complain about injunction requiring
her to remove fence]; on alternative judgment in action for specific recovery of personal property, see infra, §32.)

In an action by a vendor for specific performance of a contract to sell real property, the court may enter a decree
that the purchaser take title and pay the price, or, if the purchaser fails, that the property be sold to satisfy the judgment.
But the circumstances may justify an unconditional decrekabke v. Lampasona (1948) 89 C.A.2d 284, 200 P.2d
871,defendant purchasers had deposited the entire price in escrow, and had authorized the escrow holder to pay it on
delivery of the deedHeld, judgment requiring delivery of the deed to defendants and payment of the price to plaintiff
affirmed. There was no reason for an alternative de¢B$eC.A.2d 289.)

SUPPLEMENT: [This section is current through the latest supplement]
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1. Nature.

7 Witkin Cal. Proc. Judgm § 23
[§ 23] Nature.

Another method of settling a controversy in two stages is the conditional judgment, under which the successful party
is given relief on compliance with conditions imposed to protect the rights of the losing party. The judgment is usually
interlocutory, so that the court renders a final judgment after the conditions are performed or the time for performance
has elapsed. It may, however, be final, if compliance with the conditions or rights on default is a matter of enforcement
or if, so far as the condition is concerned, the judgment is self-executing and requires no further judiclalpsestv(

Long Beach (1982) 129 C.A.3d 590, 605, 181 C.R. 169.)

An unusual exercise of this power occurredMartin v. Hollins (1931) 118 C.A. 561, 5 P.2d 89khe defaulting
buyer under a conditional sale unlawfully sold to a bona fide purchaser. The seller, after demand and refusal, sued to
repossess. Although at this point, the seller was entitled to the remedy, the court denied it and gave a conditional
judgment for the buyer, subject to payment of the balance due on the {@@&C.A. 563.)

SUPPLEMENT: [This section is current through the latest supplement]
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a. Quiet Title.

7 Witkin Cal. Proc. Judgm § 24
[§ 24] Quiet Title.

A typical use of a conditional decree is in an action to quiet title, where the plaintiff is entitled to a decree only on
doing equity, e.g., paying a mortgage debt or taxes. &em v. Simpson (1951) 37 C.2d 79, 87, 230 P.2d[8aél
judgment in favor of debtor was subject to payment of sum due under deed of trust within 30 days from notice of entry
of judgment].)

In Perry v. West Coast Bond & Mortg. Co. (1934) 136 C.A. 557, 29 P.2d2@Atyrtgagee, after the sale and
purchase of the property, sued defaulting debtors for a deficiency. On stipulation, an "interlocutory judgment" was
entered for the amount of the debt, with a right of the debtors to redeem by December 15; if they failed, judgment for
the title was to be entered for the mortgagd&6 C.A. 558.No redemption was made and on December 15, a "final
judgment" was entered giving title to the mortgagd®6 C.A. 558.The debtors then objected to execution on the
theory that the money award was not incorporated into the final judgiHefd, execution was proper; the
"interlocutory judgment" was a conclusive determination on the issue of money due, and was a final judgment despite
the fact that its execution was suspended (for redemption) during a short g&é86d_.A. 559.)

Where a vendor sues to quiet title against a defaulting installment purchaser, the vendor is demanding essentially a
strict foreclosure amounting to a forfeiture. If the defendant purchaser seeks an opportunity to cure the default, under
the present equitable rule the vendor is not entitled to an unqualified judgment. The decree should provide that, if the
amount due is not paid on or before a day stated, the defendant's equity will be foredketetsd€n v. Ridenour (1955)

135 C.A.2d 720, 728, 287 P.2d 848; Bartley v. Karas (1983) 150 C.A.3d 336, 197 C.Roli8ing Petersoih)

The Quiet Title Law permits the court to grant necessary equitable relief.P. 760.040(¢)see 5Cal. Proc.
(5th), Pleading,8654 et seq.)

SUPPLEMENT: [This section is current through the latest supplement]
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7 Witkin Cal. Proc. Judgm § 25
[§ 25] Specific Performance.

The types of conditional judgments approved in specific performance actions were discuSsédsinorthy v.
Dobbins (1952) 110 C.A.2d 802, 243 P.2d 8&8.A decree may order conveyance and make delivery conditional on
payment by the purchaser of the amount due on the purchase price with interest. (b) If the parties have agreed that a title
policy will be furnished, the judgment may provide that the purchaser will pay only on tender to the purchaser of such a
policy showing title free and clear. (c) The judgment may direct that the amount of an encumbrance be paid directly to
the holder instead of to the vendor even though the holder is not before the(@a0rC.A.2d 809.)

In Goldworthy the court followed the procedure approvedinser v. Pearce (1932) 124 C.A. 478,12 P.2d 977,
infra, §28: entry of an interlocutory judgment allowing defendant purchasers a specified time to pay the price and accept
a deed and title documents deposited in escrow; if the purchasers fail, final judgment to be entered for the price. On
appeal the final judgment was modified, thus eliminating defendants' fear that plaintiffs could levy and collect the price
without conveying. If plaintiffs should refuse to convey after receiving the price, judgment could be enforced against
them by contempt proceeding410 C.A.2d 810.jSeeAdams v. Bel(1933) 219 C. 503, 5027 P.2d 757; Hercules
Glue Co. v. Littooy (1941) 45 C.A.2d 42, 44, 113 P.2d 480a, 881; cf.Alder v. Drudis (1947) 30 C.2d 372, 384, 182
P.2d 195[specific restitution].)

SUPPLEMENT: [This section is current through the latest supplement]
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c. Injunction.

7 Witkin Cal. Proc. Judgm § 26
[§ 26] Injunction.

In San Diego v. Southern Calif. Tel. Corp. (1954) 42 C.2d 110, 266 P.2gdlaitiff city sought to enjoin defendant
corporation from using streets for its facilities without a franchise from the city, its old franchise having expired. The
decision in favor of the city was a judgment enjoining occupation of the streets but providing that if, within 30 days
after judgment became final, the company applied for a new franchise and paid for the use of the streets, the injunction
would not take effect unless and until the company failed to accept a new franchise or the city refused toHgaht it.
this conditional injunction was appropriate. It was clearly in the public interest that the trial court assure continued
telephone service pending the outcome of the appeal, and the city was adequately protected by the requirement that the
company continue to pay under the old franch{ge.C.2d 119, 120.)

Pahl v. Ribero (1961) 193 C.A.2d 154, 14 C.R. liddplved a distinguishable kind of conditional judgment.
Plaintiff sued for a mandatory injunction against defendant's encroaching building. The trial judge concluded that an
award of the cost of repair would be adequate relief, and entered an "Interlocutory Judgment on Findings," denying the
injunction, but reserving jurisdiction to give relief if the overhang of the building increased, or if certain other events
occurred(193 C.A.2d 158.) Heldjespite the interlocutory label, this order was a final determination of the particular
controversy, for the reserved jurisdiction related only to future events that might not happen. Hence, the judgment,
although in a sense conditional, was final and appeal&b®3 C.A.2d 160citing the text.)

SUPPLEMENT: [This section is current through the latest supplement]
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d. Restitution.

7 Witkin Cal. Proc. Judgm § 27
[§ 27] Restitution.

Conditional decrees were formerly recognized as appropriate in actions for rescissidmo8ee Lus€1931) 214
C. 10, 133 P.2d 542cf. Alder v. Drudis (1947) 30 C.2d 372, 384, 182 P.2d I8&ecific restitution].)

The action to have a rescission adjudged was abolished in 1961 GaeRroc.(5th), Actions,§130), but a
conditional decree is equally appropriate in an action based on a completed unilateral rescission. "[T]he court may
require the party to whom such relief is granted to make any compensation to the other which justice may require and
may otherwise in its judgment adjust the equities between the parties.” (C.C. 1692.)

SUPPLEMENT: [This section is current through the latest supplement]
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3. Limitations on Power.

7 Witkin Cal. Proc. Judgm § 28
[§ 28] Limitations on Power.

(1) Condition Denying Substantial Righthe court should not make a conditional order that denies a substantial right
of a party. (Se&ketchley v. Lipkin (1950) 99 C.A.2d 849, 854, 222 P.2d[B#Inction against infringer of trade
secret; improper condition compelling plaintiff to reimburse defendant for machines was wrongfully constructed].) In
Ochoa v. McCuslf1931) 213 C. 4262 P.2d 357 plaintiffs (appellants) sued defendant for a reconveyance of land. The
court decreed that they should have it if, within 2 months, they reimbursed defendant for expenditures made on the
property; otherwise they should take nothiktld, this was wrong, for it would make plaintiffs submit to the
conditions despite their appeal. A reasonable procedure in such a case is to order the reconveyance subject to a lien for
the payments. (213 C. 431; s€ehn v. Cohn (1934) 1 C.2d 313, 315, 34 P.2d 1000.)

(2) Condition Resulting in ForfeitureA condition that may result in a forfeiture is improper.NMoser v. Pearce
(1932) 124 C.A. 478, 12 P.2d 977aintiff vendor sued defendant purchaser for specific performance. The trial court
gave an interlocutory decree for the price, conditioned on plaintiff depositing a deed and title insurance policy with the
court within 30 days "after this judgment shall become fingll24 C.A. 482.) Heldthis was erroneous because plaintiff
could refuse to perform until after the judgment became final, thus compelling defendant to pay the price without
getting a deed or title policy. Accordingly, the decree was corrected on appeal so as to give both parties time to comply
with the conditions before entry of final judgmefi24 C.A. 483.)

(3) Condition Too Strictly Enforcedtven if the conditional judgment is proper, it may be improper to enforce it
too strictly. InLeslie v. Federal Finance Co. (1939) 14 C.2d 73, 92 P.2d aa@nditional interlocutory decree allowed
plaintiffs, whose interest in land had been foreclosed, to obtain a reconveyance on payment of a specified sum by a
certain date. Their tender, 8 days late, was refused and title was quieted in defetaddjjidgment reversed; the trial
court should have exercised its equitable power to relieve plaintiffs from the forfejir€.2d 78.YSeelLos Angeles
Auto Tractor Co. v. Superior Court (1928) 94 C.A. 433, 440, 271 P.[8FBolding trial court's equitable power and
discretion to give extensions of time to comply with decr&ihson v. River Farms Co. of Calif. (1942) 49 C.A.2d 278,
284,121 P.2d 504.)

SUPPLEMENT: [This section is current through the latest supplement]
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7 Witkin Cal. Proc. Judgm § 29
[§ 29] In General.

There is no prescribed form for a judgment. Its sufficiency depends on whether it shows distinctly that the issues have
been adjudicatedHentig v. Johnson (1908) 8 C.A. 221, 224, 96 P. 390; Hoover v. Lester (1911) 16 C.A. 151, 116 P.
382; Welch v. Reese (1927) 82 C.A. 27, 255 P. 250; Avakian v. Dusenberry (1936) 15 C.A.2d 55, 58 P.2d 1306; Berris
& Seaton v. Meyers (1984) 163 C.A.3d Supp. 54, 60, 210 C.Rsé44C.E.B., 3 Civil Proc. During Trial 3d, §23.13 et
seq.; Cal. Civil Practice, 4 Procedure, §28:6 et seq.; C.J.E.R., Judges Benchbook, Civil Proceedings: Trial, §16.2 et seq.;
10 Federal Practice & Procedure (Wright, Miller & Kane) §265@;Am.Jur.2d (2006 ed.), Judgments &4eq.; 15
Am.Jur. P.P. Forms (2005 ed.), Judgments, 82 et seq.)

Judicial Council Form No. JUD-100 [Judgment] has been adopted for optional use. The form provides for entry of
judgment by default, on stipulation, or after a court trial, and specifies whether judgment is entered by the clerk or the
court and the amount of the judgment.

There are, in addition, a number of statutes dealing with the content of particular judgments. For example, C.C.
1781(g) provides that a judgment in an action under the Consumer's Legal Remedies AcCéderdc.(5th),
Pleading,8302) must describe all class members who were notified and did not request exclusion. (For other examples,
see infra, 830 et seq.)

Obviously, a judgment must be within the issues raised by the pleadings or at the trial. A default judgment outside
the issues is void and subject to collateral attack. (S8al2Proc.(5th), Jurisdiction,§313.) A judgment outside the
issues rendered after an answer is filed is not void, but is erroneous, and the defect is necessarily reversible error or a
basis for modification on appeaP#vlovich v. Pavlovich (1913) 22 C.A. 500, 507, 135 P. 3% 2Cal. Proc.(5th),
Jurisdiction,§291; cf.Wallace v. Otis (1941) 47 C.A.2d 814, 817, 119 P.2d [t8istakenly describing judgment
outside issues as "void"Jlew v. Occidental Life Ins. Co. (1948) 88 C.A.2d 246, 250, 198 P.2djuddment contrary
to admissions].)

SUPPLEMENT: [This section is current through the latest supplement]
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a. In General.

7 Witkin Cal. Proc. Judgm § 30
[§ 30] In General.

"A judgment for money must be stated with certainty and should specify the amadkittié ¢. Lang (1951) 107
C.A.2d 604, 612, 237 P.2d 678eelmperial Cas. & Indem. Co. v. Sogomonian (1988) 198 C.A.3d 169, 185, 243 C.R.
639, citing the text [judgment that failed to set forth amount of money damages was defective].) A common form of a
money judgment is that "plaintiff recover" a specified sum from defendant. T88ev. Troy (1932) 127 C.A. 489, 493,
16 P.2d 29("plaintiff have and recover"]; cfAvakian v. Dusenberry (1936) 15 C.A.2d 55, 56, 58 P.2d I@gment
that defendants "pay over to plaintiffs" a certain sum was irregular but sufficient]; for forms, see Cal. Civil Practice, 4
Procedure, §28:15; C.E.B., 1 Debt Collection Practice 2d, §§7.16, 7.29, 7.30; 15 Am.Jur. P.P. Forms (2005 ed.),
Judgments, §11.)

"In any judgment ... , the amount shall be computed and stated in dollars and cents, rejecting fraci@B." (
577.5) Furthermore, a California court enforcing a foreign judgment rendered in foreign currency, "'must ordinarily
convert the foreign currency to American dollars using the exchange rate that was in effect at the time of the foreign
judgment,” unless the parties show that they had an agreement that one side alone would bear the risk of postjudgment
currency fluctuations.Recaflor Const. v. Landes (1988) 198 C.A.3d 342, 350, 243 C.R.sg@b5 Harv. L. Rev. 887
[if obligation is payable in foreign currency, judgment converts into dollars]; on judgment or award on foreign money
claim, seeC.C.P. 676.78 Cal. Proc.(5th), Enforcement of Judgmer8473.) If the plaintiff loses an action for money,
the judgment should recite that plaintiff "take or recover nothing." (S=eara v. Jordan (1955) 134 C.A.2d Supp. 917,
286 P.2d 589.)

SUPPLEMENT: [This section is current through the latest supplement]
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1. Money Judgment.
b. Installment Payments.

7 Witkin Cal. Proc. Judgm § 31
[§ 31] Installment Payments.

(1) Limited Civil Caseslf the judgment or order in a limited civil case in which the defendant appears is for the
payment of money, the defendant must pay immediately or at any time and "upon terms and conditions, including
installment payments, that the court may prescrib@.C(P. 582.50n limited civil cases, see Qal. Proc.(5th), Courts
§241 et seq.) In determining appropriate terms and conditions, the court must consider any factors that would be
relevant to the determination of a claim for exemption or the examination of a debt@rR. 582.50n claim of
exemption, see Bal. Proc.(5th), Enforcement of Judgmerg180 et seq.; on examination of debtor, sega8. Proc.

(5th), Enforcement of Judgmer@278.) For good cause and on motion by a party and notice to all affected parties, the
court may amend the terms and conditions for payment, regardless of (a) the nature of the underlying debt and (b)
whether the moving party appeared before entry of the judgment or o@i€.R. 582.5

(2) Future Damages for Medical MalpracticEhe Medical Compensation Reform Act (MICRA) provides that, at
the request of either party, the superior court must order that future damages, if they equal or exceed $ 50,000, be paid
in whole or in part by periodic payment<.C.P. 667.7(g)seeAmerican Bank & Trust Co. v. Community Hosp. (1984)
36 C.3d 359, 204 C.R. 671, 683 P.2d 670, 7 Cal. P(bth), Trial, 8344 [in order to avoid potential conflict with right
to jury trial, C.C.P. 667.&vas interpreted to require jury to designate portion of award attributable to future damages];
on MICRA provisions generally, seesimmary(10th), Torts, 8940 et seq.)

In Craven v. Crout (1985) 163 C.A.3d 779, 209 C.R. 648,court held that a request for periodic payment of
damages must be made before entry of judgment, and that once the judgment is entered, the trial judge is without power
to modify an original lump sum judgment to order periodic paymgi3 C.A.3d 782.The situations in which the
court may change an entered judgment are all explicitly authorized by statute, and nofBicgn 667.Aauthorizes
such a change. Former C.C.P. 85 explicitly authorized the amendment of a municipal court judgment to order periodic
paymentsC.C.P. 667.%tontains no similar languagél63 C.A.3d 783.)

(3) Judgment Based on Structured Settlem€hé structured settlement is an important development in the area of
compensatory damages, especially where large sums of money are involved. It replaces the lump sum award to the
plaintiff with periodic future payments, usually financed by the purchase of an annuity and designed to meet the needs
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of the particular plaintiff. Both parties benefit: the defendant by the relatively lower cost of the annuity and the plaintiff
by the steady stream of tax-free payments. (S@&ck v. Polaris E-Z Go Div. of Textron (1984) 157 C.A.3d 1107,

1116, 1119, 204 C.R. 33tlefendant agreed to pay lump sum of $ 25,000, plus $ 190,000 in future periodic payments
over 17-year period to be financed by purchase of annuity at cost of $ 752Z8BEpperdine L. Rev. 7§@&ffect of
anti-assignment clauses on plaintiffs' ability to sell their rights to deferred payments under structured settldinents];
A.L.R.4th 99computation of attorneys' fees under structured settlements]; 31 Am.Jur. Trials 595 [evaluation of
structured settlements].)

SUPPLEMENT: [This section is current through the latest supplement]
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2. Specific Recovery of Personal Property.

7 Witkin Cal. Proc. Judgm § 32
[§ 32] Specific Recovery of Personal Property.

In an action for specific recovery of personal property (s€ab Proc.(5th), Pleading,8692 et seq.), judgment for
the plaintiff may be in the alternative, either for return of the property or, if return is not possible, for the property's
value and damages for its detention. A similar alternative judgment may be given to the defendant where the plaintiff
has obtained possession by ancillary claim and delivery proceed®gsHR. 667 seeNahhas v. Browning1919) 181
C. 55,183 P. 442; Webster v. Mountain Monarch Gold Mining Co. (1935) 6 C.A.2d 450, 454, 44 P.2d 646; Brueckner
v. Ferrara (1961) 196 C.A.2d 398, 401, 16 C.R. 515; National Diversified Services v. Bernstein (1985) 168 C.A.3d 410,
418, 419, 214 C.R. 11%;.E.B., 3 Civil Proc. During Trial 3d, §23.16; C.E.B., 1 Debt Collection Practice 2d, §6.111 et
seq. [writs of possession]; Cal. Civil Practice, 4 Procedure, §28:17 [form]; 21B Am.Jur. P.P. Forms (2001 ed.),
Replevin, 8382 et seq.)

SUPPLEMENT: [This section is current through the latest supplement]
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3. Unlawful Detainer.

7 Witkin Cal. Proc. Judgm § 33
[§ 33] Unlawful Detainer.

In an action for unlawful detainer (seeCal. Proc.(5th), Pleading,8638 et seq.), the judgment undeiC.P. 1174
may take several forms:

() Ordinarily, the judgment is for restitution of the premises. (Se@.P. 1174(a)Cal. Civil Practice, 3 Real
Property, 818:102 et seq. [forms]; 12 Am.Jur. P.P. Forms (1999 ed.), Forcible Entry and DetaineC86®@c.
(5th), Enforcement of Judgmer@332 et seq.)

(2) In addition, if the action is based on failure to pay rent or perform covenants of the lease, and the landlord, in
the 3-day notice, elects to declare a forfeiture of the lease, the judgment is for forfeitur€.(SBe 1174(a)Pfitzer v.
Candeias (1921) 53 C.A. 737, 200 P. 889E.B., 2 Landlord-Tenant Practice 2d §13.17; 12 Am.Jur. P.P. Forms (1999
ed.), Forcible Entry and Detainer §62.)

(3) In a proper case, the judgment may also award actual damages, including rent due, and statutory damages up to
$ 600. (SeeC.C.P. 1174(ky)Superior Motels v. Rinn Motor Hotels (1987) 195 C.A.3d 1032, 1066, 241 C.R. 487
[measuring rent due]; C.E.B., 2 Landlord-Tenant Practice 2d §813.18, 13.19; 12 Am.Jur. P.P. Forms (1999 ed.),
Forcible Entry and Detainer 861; Bummary(10th),Real Property§738 et seq.)

SUPPLEMENT: [This section is current through the latest supplement]
(1) Restitution:See 12 Am.Jur. P.P. Forms (2008 ed.), Forcible Entry and Detainer §69.

(2) Forfeiture: See 12 Am.Jur. P.P. Forms (2008 ed.), Forcible Entry and Detainer §Dh(3gesSee 12
Am.Jur. P.P. Forms (2008 ed.), Forcible Entry and Detainer §70.
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4. Injunction.

7 Witkin Cal. Proc. Judgm § 34
[§ 34] Injunction.

The drastic effect of injunctive relief makes it necessary to frame injunction decrees with care, and judgments that are
too broad or indefinite are frequently modified by the appellate court. (Beepson v. Kraft Cheese Co. of Calif.
(1930) 210 C. 171, 18@91 P. 204; Johnson v. Farmer (1940) 41 C.A.2d 874, 881, 107 P.2§@88tion of Unfair
Practices Act; injunction was voidReople v. Robin (1943) 56 C.A.2d 885, 887, 133 P.2d[A8&ance]California
Intelligence Bureau v. Cunningham (1948) 83 C.A.2d 197, 204, 188 P.2[{rad2 secretsHucke v. Kader (1952)

109 C.A.2d 224, 228, 240 P.2d 4Bdjunction prohibiting interference "in any manner" with use of road was not too
broad];Morton v. Superior Court (1954) 124 C.A.2d 577, 582, 586, 269 P.2d&drbroad injunction prohibiting rock
guarry operation]Smith v. Silvey (1983) 149 C.A.3d 400, 406, 407, 197 C.Rovbroad injunction curtailing right

to redress grievancesunrise Country Club Assn. v. Proud (1987) 190 C.A.3d 377, 382, 383, 235 C.pv40droad
injunction concerning condominium covenants]; C.E.B., 3 Civil Proc. During Trial 3d, §23.15; Cal. Civil Practice, 2A
Procedure, §16:136 [forms}2 Am.Jur.2d (2000 ed.), Injunctions §2y7

Where the wrongful act is a nuisance, the judgment may consist of an injunction together with damages to the date
of trial; i.e., no supplemental pleading is necessary for recovery of damages suffered after commencement of the action.
(Hutcherson v. Alexander (1968) 264 C.A.2d 126, 136, 70 C.R. 386l.)wvhere damages are sought, they should be
awarded at the time of trial. IHutchersonthe action was brought by plaintiff "drive-in" operator to enjoin certain
activities of defendant, a competitor located on adjacent property. The trial judge granted an injunction, which was
affirmed with modifications. As to damages, the judge thought that plaintiffs had been in business for too short a time to
determine the extent of their losses, and consequently retained jurisdiction to fix damages at a later date after the
nuisance had been abated and plaintiffs were able to operate without interference. On this point the judgment was held
erroneous. If the evidence of actual damages was completely speculative, nominal damages should have been awarded;
if there was some basis of calculation, this should have been (B&HC.A.2d 135.But no authority supported the
relief granted by the trial judge here: abatement of the nuisance and deferment of judgment on past damages to a later
date in order to consider evidence accumulated after abatement. This would have given plaintiffs a second chance to
prove damages according to profits made in entirely new and different circumsté®es.A.2d 134, 135.)

SUPPLEMENT: [This section is current through the latest supplement]
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5. Condemnation.

7 Witkin Cal. Proc. Judgm § 35
[§ 35] Condemnation.

The judgment in a condemnation proceeding determines the right to condemn and the amount of compensation to be
paid by the plaintiff. This judgment is "final" in the sense that it is no longer subject to direct attackC (Sde
1235.130Q C.E.B., 2 Condemnation Practice 3d §§10.20, 10.21; 9A Am.Jur. P.P. Forms (2005 ed.), Eminent Domain,
8§156; 8Summary(10th), Constitutional Law§1171.)

However, the proceeding is not concluded by that “final judgment.” A final order of condemnation must be made
and recorded to pass title to the property. (8e€.P. 1268.030C.E.B., 2 Condemnation Practice 3d §10.28; on
procedure and content of order, seSu@mmary(10th), Constitutional Law§1254.)

SUPPLEMENT: [This section is current through the latest supplement]
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6. Marriage: Dissolution, Nullity, and Legal Separation.

7 Witkin Cal. Proc. Judgm § 36
[8 36] Marriage: Dissolution, Nullity, and Legal Separation.

(1) In General.Judicial Council Form No. FL-180 is an all-purpose form for nullity of marriage, legal separation, and
final judgment of dissolution. The form covers the type of relief to be granted. The form refers to additional orders that
may be attached.

(2) Stipulation for JudgmenExperience with the original provision for a proposed judgment offered by one party
(see supra, 89) proved unsatisfactory. C.R.C., Rule 5.116 instead authorizes submission to the court of a "stipulation for
judgment,” at the time of the hearing on the merits. The stipulation must contain the exact terms of the judgment
proposed to be entered. (C.R.C., Rule 5.116(a).) It must include a disposition of all matters subject to the court's
jurisdiction on which adjudication is sought, or "an explicit reservation of jurisdiction over any matter not proposed for
disposition at that time." (C.R.C., Rule 5.116(b).) It concludes with a statement that "[t]he foregoing is agreed to by,"
with the petitioner's signature and the signature of the petitioner's counsel (C.R.C., Rule 5.116(a)), and it has the effect
of a written agreement between the parties as to all matters it covers (C.R.C., Rule 5.116(b)).

(3) Dissolution.The former procedure of interlocutory judgment was eliminated in 1983. (S&ahinary(10th),
Husband and Wife§109.) Under the present procedure, if the court determines that no dissolution should be granted,
judgment to that effect only is entere&amily C. 2338(a) If a dissolution is granted, a judgment of dissolution of
marriage is entered-amily C. 2338(b)see Cal. Civil Practice, 2 Family Law Litigation, §16:13 et seq.) The form of
judgment is set forth in Judicial Council Form No. FL-180. (See Cal. Civil Practice, 2 Family Law Litigation, §16:21;
11 Summary(10th),Husband and Wife§110 et seq.)

The judgment becomes final 6 months from the earlier of (a) the date of service of the summons and petition, or (b)
the date of appearance of the respondeétaniily C. 2339(a)) The judgment must specify the date on which it becomes
final. (Family C. 2340) The court may, however, extend the 6-month period for good caeamily C. 2339(b) (On
notice of entry, see infra, 857 et seq.; on nunc pro tunc entry, see infra, 860 et seq.)

(4) Nullity. The form of judgment of nullity of marriage is set forth in Judicial Council Form No. FL-180. (See Cal.
Civil Practice, 3 Family Law Litigation, §20:88 et seq.; $immary(10th),Husband and Wife§170 et seq.)
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(5) Legal SeparationA judgment of legal separation may not be rendered without the consent of both parties
unless one party has not made a general appearance and the petition is one for legal separaflgrC (2345 see
Cal. Civil Practice, 2 Family Law Litigation, §16:13 et seq.;3dmmary10th),Husband and Wife§147.) The form of
judgment is set forth in Judicial Council Form No. FL-180.

SUPPLEMENT: [This section is current through the latest supplement]
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7 Witkin Cal. Proc. Judgm § 37
[§8 37] Dependency and Wardship Proceedings.

(1) Dependency Proceedind$the court finds that a minor is dependent within the meaning of Welf.C. 300, a
disposition hearing must be held. (Welf.C. 360; se&lithmary(10th),Parent and Child§627 et seq.) The court may
appoint a legal guardian and issue letters of guardianship if doing so is in the best interest of the minor, and if the parent
informs the court that the parent does not want family maintenance or reunification services. The minor and parent must
agree to the guardianship unless the minor is incompetent to give a meaningful response. (Welf.C. 360(a).)
Alternatively, the court may do the following:

(a) Without adjudicating the minor a dependent child of the court, order services designed to keep the family
together and place the minor and the minor's parent or guardian under a social worker. (Welf.C. 360(b).)

(b) Order the minor to be a dependent child of the court. (Welf.C. 360(d).)
(c) Limit parental control of the minor. (Welf.C. 361(a).)

(d) Provide for the care, supervision, custody, and support of the minor. (Welf.C. 362(a).) (On modification of
judgments and orders, see Welf.C. 385 et seq.; see alSorhdnary(10th),Parent and Child§8654 et seq, 905 et seq.)

(2) Wardship Proceeding#f the court finds that a minor is within the provisions of Welf.C. 601 or 602 because of
delinquent or criminal conduct, a disposition hearing must be held. (S8erbdnary(10th),Parent and Child8889 et
seq.) The court may then do the following:

(a) Dismiss the petition. (Welf.C. 782.)
(b) Place the minor on probation without wardship. (Welf.C. 725(a).)
(c) Limit or deny parental control or custody. (Welf.C. 726.)

(d) Provide for the minor's care, custody, control, and conduct, including physical confinement. (Welf.C. 726, 727,
730, 731.) (On modification of judgments and orders, see Welf.C. 777 et seq.; see Sismtary(10th),Parent and
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Child, 88654 et seq, 905 et seq.)

SUPPLEMENT: [This section is current through the latest supplement]
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[§ 38] In General.

The statutes on permissive joinder of parties whose interests are not united recognize the propriety of several
judgments. (Se€.C.P. 378(b)379(b) 4 Cal. Proc.(5th), Pleading,8194 et seq.) And the statutes on judgment make
express provision for several judgments. "Judgment may be given for or against one or more of several plaintiffs, and
for or against one or more of several defendants; and it may, when the justice of the case requires it, determine the
ultimate rights of the parties on each side, as between themsel@e8.P( 578) In an action against several
defendants, the court may, "in its discretion, render judgment against one or more of them, leaving the action to proceed
against the others, whenever a several judgment is prof2C:R. 579)

AlthoughC.C.P. 57%uthorizes judgment "against" one or more defendants, it also allows the trial court to enter
judgment in favor of one or more defendants, when all issues between those defendants and the plaintiff have been
adjudicated, even though the action remains pending against other defen@aktanfl Raiders v. National Football
League (2001) 93 C.A.4th 572, 577, 113 C.R.2d [2H3ssues between plaintiff and numerous defendants had been
resolved by way of summary adjudication orders and thus trial court had discretion to render judgment in favor of those
defendants]; for illustrations of several judgments in favor of one or more plaintiff$Cseis v. Nye & Nissen (1927)

86 C.A. 507, 514, 261 P. 74¢f. Rowley v. Davig1915) 169 C. 678147 P. 95gseveral judgment for plaintiff before
trial of conflicting claims of defendants]; for illustrations of several judgments against one or more defendants, see
Huntoon v. Southern Trust & Commerce Bank (1930) 107 C.A. 121, 130, 290 &gdtable action against trustee and
purchasers from him; separate judgment for purchasers was prog&t]Painting Const. v. St. Paul Fire & Marine

Ins. Co. (1994) 23 C.A.4th 738, 744, 745, 29 C.R.2d[&pPropriate to allow action to proceed against contractor's
surety even after judgment had been obtained, through arbitration, against contractor].)

A separate judgment is also proper in an action for damages against a negligent and incompetent driver of an
automobile and the owner who negligently entrusted the car to the driverR@ma v. Steinme{2922) 189 C. 426,
428,208 P. 964.)

In some situations, however, there should be only one judgment:

(1) Where interests are joint. (See infra, §39.)
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(2) Where actions are completely consolidated. (S@mton v. Superior Cou(i927) 202 C. 478, 484261 P.
1001; Page v. Bakersfield Uniform & Towel Supply Co. (1966) 239 C.A.2d 762, 772, 49 CARCAb;Proc.(5th),
Pleading,8346.)

(3) Where a number of plaintiffs recover for wrongful death; a single lump sum judgment should be rendered. (See
Plecity v. Keilly (1941) 44 C.A.2d 649, 112 P.2d 960; Canavin v. Pacific Southwest Airlines (1983) 148 C.A.3d 512,
535, footnote 10196 C.R. 84apportionment of award by court is properly accomplished in "postjudgment, ancillary,
special proceeding"]; Gummary(10th), Torts,81380.)

(4) Where the plaintiff recovers on the complaint and the defendant recovers on a cross-complaint; a single net
judgment should be rendered. (dess Const. Co. v. Wulffsohn (1953) 116 C.A.2d 203, 205, 253 P.2d 483; American
Nat. Bank v. Stanfill (1988) 205 C.A.3d 1089, 1095, 252 C.R. @6dting the text.)

(5) Where the liability of one defendant is limited by statute (é/gh.C. 17151limited liability of owner of car
operated by permission]); the verdict must be in a single amount without apportionmentGaedvoc. (5th), Trial,
§356), but the judgment will incorporate the limitatioAyfies v. Winans (1948) 33 C.2d 206, 208, 200 P.2d 533.)

SUPPLEMENT: [This section is current through the latest supplement]
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[§8 39] Defendants: Contract Actions.

(1) Joint and Several ObligatiorSeveral judgments may be rendered against one or more defendants on a joint and
several contractual obligatiorBfooke v. Glide (1919) 39 C.A. 534, 537, 179 P. 546; Irvin v. Superior Court (1934)
140 C.A. 622, 35 P.2d 6428peWilliams v. Reed (1952) 113 C.A.2d 195, 204, 248 P.2d[ddfendants may be sued
separately]; Summary(10th),Contracts,§112.)

(2) Joint Obligation.If the obligation is joint, all joint obligors must be named as defendants, and ordinarily there
will be a joint judgment. Unde€orp.C. 16306(aj9 Summary10th), Partnership 839), all partners are liable jointly
and severally for all partnership obligations except as "agreed by the claimant or provided by I&lirdbite v. Smith
(1953) 119 C.A.2d 685, 689, 260 P.2d 1%9an assignee for collection, sued three partners in the municipal court for
money due on a contract of sale. Two partners filed an answer; partner M was served but did not answer. S had
judgment by default entered against M, levied execution on his bank account, and did not go to trial against the
answering partner defendants. Thereafter (a) M successfully sued in the superior court to vacate the judgment and
recover the money, and (b) the superior court later issued prohibition to restrain further proceedings in the municipal
court on the default, pending trial of the issues raised in the ansiedd, this was proper; no judgment should be
entered against M until a determination of the joint partnership liability on the mgrit9.C.A.2d 689.)

(3) Effect of Judgment Against Served Defendditisan action against two or more persons who are jointly,
jointly and severally, or severally liable on a contract, the court in which the action is pending has jurisdiction to
proceed against such of the defendants as are served as if they were the only defei@ank.4(0.7Q Under this
section, the action may be tried against those defendants actually served, and; .@hBeb578nd579 a several
judgment may be rendered against those defendantsM&eader v. Western Nat. Bank (1913) 21 C.A. 462, 475, 132
P. 265; Trans-Pac. Trading Co. v. Patsy Frock & Romper (1®22) 189 C. 509, 51209 P. 357; Merchants Nat.

Bank of Los Angeles v. Clark-Parker Gda932) 215 C. 296, 299 P.2d 826.Afterwards, those not served may be
summoned to appear and show cause why they should not be bound by the jud@n@ft. 989 seeKupfer v.

Brawner (1942) 19 C.2d 562, 122 P.2d 268; Fried v. Municipal Court (1949) 94 C.A.2d 376, 210 P.2d 883; Brenelli
Amedeo, S.P.A. v. Bakara Furniture (1994) 29 C.A.4th 1828, 1840, 35 C.R.2632®. 410.7@&nd989apply only
when alleged joint debtor is joined as party and cause of action is stated against him oiGarPgoc.(5th),
Jurisdiction,§184; 8Cal. Proc.(5th), Enforcement of Judgmerg398 et seq.; 15 Am.Jur. P.P. Forms (2005 ed.),
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Judgments §8221, 222.)

(4) Alternative Liability.Where one but not both of two defendants is liable, e.g., where an agent and an
undisclosed principal are sued, the plaintiff must elect before judgment which one to hold liable, and a judgment against
both is ordinarily improper. (Se&erd v. Warren T. Merrill & Sons (1992) 9 C.A.4th 1833, 18&ftnote 6,12 C.R.2d
398.)But the right to compel election may be waived by failure to demand it, and a judgment against both will in that
event be upheldMcEwen v. Taylor (1951) 106 C.A.2d 25, 33, 234 P.2d &&& 3Summary10th),Agency and
Employment§160.)

SUPPLEMENT: [This section is current through the latest supplement]
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[§ 40] Economic Damages.

Joint tortfeasors are jointly and severally liable for economic damages, and several judgments may be rendered in
favor of or against one or more alleged joint wrongdoers. (S8smgelatos v. Superior Court (1988) 44 C.3d 1188,
1198, 246 C.R. 629, 753 P.2d 585; Knight v. Gosselin (1932) 124 C.A. 290, 295, 12 P.2d 454; Hedlund v. Sutter Med.
Service Co. (1942) 51 C.A.2d 327, 334, 124 P.2d &/8ummary(10th), Torts, 866; on liability for noneconomic
damages, see infra, 841.)

SUPPLEMENT: [This section is current through the latest supplement]
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7 Witkin Cal. Proc. Judgm § 41
[§ 41] Noneconomic Damages.

(1) Purpose and Enactmenio remedy excessive judgments against "governmental and private defendants ...
perceived to have substantial financial resources or insurance coverage and ... thus ... included in lawsuits even though
there was little or no basis for finding them at fault" (C.C. 1431.1(a)), the electorate approved Proposition 51, the Fair
Responsibility Act of 1986 (C.C. 1431.1 et seq.). The Act may be amended only by two-thirds vote of the Legislature or
by a vote of the electorate. (C.C. 1431.4.)

(2) Definitions."Economic damages" means "objectively verifiable monetary losses including medical expenses,
loss of earnings, burial costs, loss of use of property, costs of repair or replacement, costs of obtaining substitute
domestic services, loss of employment and loss of business or employment opportunities.” (C.C. 1431.2(b)(1).)

"Noneconomic damages" means "subjective, non-monetary losses including, but not limited to, pain, suffering,
inconvenience, mental suffering, emotional distress, loss of society and companionship, loss of consortium, injury to
reputation and humiliation." (C.C. 1431.2(b)(2).)

(3) No Joint Liability for Noneconomic Damagka an action for personal injury, property damage, or wrongful
death, based on principles of comparative fault, the liability of each defendant for noneconomic damages is several
only, never joint. Each defendant is liable only for the amount of noneconomic damages allocated to that defendant in
direct proportion to that defendant's percentage of fault, and a separate judgment must be rendered against that
defendant for that amount. (C.C. 1431.2(a); s&uBmary10th), Torts,§853, 54.)

SUPPLEMENT: [This section is current through the latest supplement]
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7 Witkin Cal. Proc. Judgm § 42
[8 42] Requirement of Certainty.

The judgment must be sufficiently certain to permit enforcement, and serious uncertainty may be reversible error.
(Shriver v. Superior Court (1920) 48 C.A. 576, 585, 192 P. flizdgment that does not designate prevailing party is
void]; Seaboard Surety Corp. of America v. Superior Court (1931) 112 C.A. 248, 249, 296 fudifBent against
"the sureties" on defendants' redelivery bond was void judgment "against a nameless pBesapid;v. Rio Nido Co.
(1938) 29 C.A.2d 486, 489, 85 P.2d 4Ba judgment purporting to adjudicate the title to real property must be as clear
and explicit as a deed which purports to convey real properdghnson v. Farmer (1940) 41 C.A.2d 874, 881, 107
P.2d 959injunction]; Colvig v. RKO General (1965) 232 C.A.2d 56, 65, 42 C.R.[4@fe rules as apply to other
writings]; Casad v. Qualls (1977) 70 C.A.3d 921, 927, 928, 139 C.R.&48g the text;In re Marriage of Sandy
(1980) 113 C.A.3d 724, 728, 169 C.R. {figment ordering husband to pay amount of military retirement check was
sufficiently certain where amount of check, although not stated in judgment, was definitely ascertainable];

Marriage of Economou (1990) 224 C.A.3d 1466, 1479, 274 C.R[jd@@ment in marital dissolution proceeding
described assets with sufficient certaingf Am.Jur.2d (2006 ed.), Judgments §66 construction to uphold
judgment, see infra, 843; on parol evidence rule, see infra, 843.)

SUPPLEMENT: [This section is current through the latest supplement]
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[§ 43] Construction To Uphold Judgment.

A judgment will be construed to uphold it if this is possibl€afifornia School Employees Assn. v. King City Union
Elementary School Dist. (1981) 116 C.A.3d 695, 702, 172 C.R. 3689, uncertainties or irregularities may be
eliminated or resolved by reference to the record, including the pleadingdson v. Lawso(iL913) 166 C. 235, 241,

135 P. 96][uncertainty as to water rightsjlinehan v. Silveria (1933) 131 C.A. 317, 319, 21 P.2d Rfitertainty as

to which of several defendants was intenddd$chhauser v. Tischhauser (1956) 142 C.A.2d 252, 256, 298 P.2d 551, 2
Cal. Proc.(5th), Jurisdiction,§235 [void portion of judgment, which purported to immediately dispose of land, was
construed as requiring execution of deed to land];4&Am.Jur.2d (2006 ed.), Judgments §74

In Verdier v. Verdier (1953) 121 C.A.2d 190, 263 P.2d &partition action, a typewritten interlocutory decree was
presented to the trial judge, calling for the sale of property at public auction. The judge struck out "at public auction"
and substituted "at private sale," as he had statutory authority {@2b.C.A.2d 191, 192But he did not strike out the
remaining language calling for manner of sale as "on execut{@@1 C.A.2d 192.)n this appeal from an order
confirming the private sale, the court declared that the failure to strike out the execution provision was inadvertent, and
that the repugnant matter should be ignored as if it, too, were deleted. Questions of interpretation of this kind arise more
frequently in connection with constitutional provisions, statutes and contracts than judicial orders or decrees. "But they
are all ‘'writings,' to be construed in accordance with substantially the same canons of interpretation,” including the rule
of contemporaneous construction (here the trial judge who made the decree construed it in confirming {i2%ale).
C.A.2d 193))

Where a description of real property is inadequate or ambiguous, extrinsic evidence may be used to make it certain.
(Sepulveda v. Baugi887) 74 C. 468, 47416 P. 223[judgment was not subject to collateral attadRhatman v.
Fuller (1923) 191 C. 245, 25216 P. 35; Newport v. Hatto(1.924) 195 C. 132, 15&31 P. 987.However, a
judgment, like an integrated contract, is subject to the parol evidence rule, and its terms cannot be varied by extrinsic
evidence. Yarus v. Yarus (1960) 178 C.A.2d 190, 197, 3 C.Rdbfrce decree characterized payment provisions as
property settlement; parol evidence to show intention to make them alimony was improperly received]; on parol
evidence rule generally, s@eCal. Evidence (4th), Documentary Evidence, 869eq.)

SUPPLEMENT: [This section is current through the latest supplement]
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[§ 44] What Constitutes Rendition.

The rendition or giving of judgment is a judicial act that can only be performed by the judge. It is distinct from entry,
which is a ministerial act of the clerk. (S&dssman v. Gossman (1942) 52 C.A.2d 184, 197, 126 P.2d 178; Casa de
Valley View Owner's Assn. v. Stevenson (1985) 167 C.A.3d 1182, 1193, 213 C &tin@the text; C.J.E.R., Judges
Benchbook, Civil Proceedings: Trial, §16.22 et seq.; Cal. Civil Practice, 4 Procedure, 828:261.Jur.2d (2006 ed.),
Judgments 8§56t seq.)

Where a statement of decision is not required or is waived, the judgment is rendered as soon as the decision is
entered into the minutes of the cou@gsa de Valley View Owner's Assn. v. Stevenson (1985) 167 C.A.3d 1182, 1193,
213 C.R. 790pn statement of decision, see infra, 847 ar@al. Proc.(5th), Trial, 8389 et seq.)

SUPPLEMENT: [This section is current through the latest supplement]
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[8 45] Decision by Judge Who Tried Case.

(1) Rendition by Judge Who Tried Case a trial without a jury, judgment must be rendered by the judge who tried
the case. It would be a denial of due process for a new judge to render a decision without having heard all the evidence.
(SeeGuardianship of Sullivaif1904) 143 C. 462, 467,7 P. 153; Linsk v. Linsk (1969) 70 C.2d 272, 279, 74 C.R. 544,
449 P.2d 760, 1 Cal. Prog5th), Attorneys 8251 ;Swift v. Daniels (1980) 103 C.A.3d 263, 162 C.R. 863; Rose v.
Boydston (1981) 122 C.A.3d 92, 97, 175 C.R. 836; In re Marriage of Colombo (1987) 197 C.A.3d 572, 581, 242 C.R.
100,citing the text;European Beverage v. Superior Court (1996) 43 C.A.4th 1211, 1214, 51 C.R.2detdi@dants
were entitled to have second phase of bifurcated trial heard by same judge who heard first phase or, if that judge was
unavailable, to have mistrial declared so that entire action could be heard by one Bidgednthal v. Superior Court
(2006) 137 C.A.4th 672, 681, 40 C.R.3d 568ng the text [family law trial should be completed by trial judge who
had heard it from beginningg4 A.L.R.5th 399differing views in other jurisdictions]; Zal. Proc.(5th), Courts,§18.)

(2) Entry by Another Judgénce the judgment has been rendered, however, the ministerial act of entry may be
ordered by a successor judge. ($tyward Union High School Dist. of Alameda v. Madrid (1965) 234 C.A.2d 100,
114, 44 C.R. 268rial judge granted motion for summary judgment (rendition); successor properly ordered entry of
summary judgment]; infra, 849 et seq.Cal. Proc.(5th), Courts,§19.)

(3) Rendition by Another Judgin one situation, judgment may be rendered by another judge: where the decision
has been entered in the minutes and the trial judge is unavailable. The formal judgment or order conforming to the
minutes may be signed by the presiding judge of the court or by a judge designated by the presidin€j@ige. (

635)

However,C.C.P. 635applies only where (a) no statement of decision has been requested or (b) the judge who
heard the evidence has already provided the parties with a statement of decision as requested. The statute does not
authorize the presiding to render a formal judgment whenever the judge who heard the evidence has orally entered a
tentative decision, or tentative findings in the minutégn{strong v. Picquelle (1984) 157 C.A.3d 122, 127, 203 C.R.

552; seeRaville v. Singh (1994) 25 C.A.4th 1127, 1133, 31 C.R.2phB8ute order reflecting oral statement of

tentative decision entered by judge who died prior to ruling on objections was proposed statement of decision only and
not decision for purposes @.C.P. 63%; cf. Leiserson v. San Diego (1986) 184 C.A.3d 41, 48, 229 C.[pr22iding

judge properly entered judgment in conformity with "Intended Decision" filed by judge who had subsequently died,
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where there was no indication that deceased judge had contemplated any modification and where statement provided

complete and adequate basis for appellate review]; on statement of decision generall@akder@c.(5th), Trial,
8389 et seq.)

SUPPLEMENT: [This section is current through the latest supplement]
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[§ 46] Minute Order on Motion.

An oral pronouncement of the judge, followed by a minute entry reciting the nature of the motion and adding "Motion
Granted" or "Motion Denied," is a typical method of deciding motions. (Sieanons v. Superior Court (1959) 52 C.2d
373, 341 P.2d 13; Western Greyhound Lines v. Superior Court (1958) 165 C.A.2d 216, 331 P[@i@dgranting
motion for change of venueCasa de Valley View Owner's Assn. v. Stevenson (1985) 167 C.A.3d 1182, 1193, 213 C.R.
790[granting motion to enter judgment underC.P. 664.&onstituted rendition of judgment]; ®al. Proc.(5th),
Proceedings Without Tria§44.) However, C.R.C., Rule 3.1312(a) (infra, 854) requires the party that prevails on a
motion to prepare a proposed written order, unless the parties waive notice or the court orders otherwise. (On notice of
grant or denial of motion, se@.C.P. 1019.56 Cal. Proc.(5th), Proceedings Without Tria§45.)

Motions for dismissal or nonsuit, formerly decided by minute order, now require a written order signed by the
court. (See infra, §48.)

SUPPLEMENT: [This section is current through the latest supplement]
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[& 47] Judgment After Trial or Hearing.

(1) Former Law on Findings. C.C.P. 63#iginally required findings in the superior court (unless waived). The
signing and filing of the findings constituted the rendition of judgment. Unless this was done there was no judgment.
Entry of judgment by the clerk was unauthorized, and even a formal "judgment" signed by the judge was premature and
void. (SeeAspegren & Co. v. Sherwood, Swan & ¢9926) 199 C. 532, 53250 P. 400; Supple v. Luckenbach (1938)
12 C.2d 319, 84 P.2d 52; Easterly v. Cook (1934) 140 C.A. 115, 123, 35 P.2d 164; Young v. Briggs (1936) 17 C.A.2d
338, 343, 61 P.2d 1223; Petroleum Midway Co. v. Zahn (1944) 62 C.A.2d 645, 652, 145 P.2d 371; Engleman v. Green
(1954) 125 C.A.2d Supp. 882, 886, 270 P.2d 1Z#Hg§ mandatory requirement was abolished by a 1968 amendment
and findings were thereafter made only on request. (Seal.7Proc.(5th), Trial, 8389 et seq.)

(2) Statement of Decision Proceduia.1981,C.C.P. 632vas amended to abolish findings of fact and conclusions
of law. Under the present procedure, the court must, on request, issue a statement of decision "explaining the factual and
legal basis for its decision as to each of the principal controverted issues at @i&@.P( 632 see 7Cal. Proc.(5th),
Trial, 8390 et seq.) A proposed statement of decision and proposed judgment are prepared, and a hearing is required on
any objections. (C.R.C., Rule 3.1590(e), (i).) Where no statement of decision is requested, the judge, after the hearing,
must "sign and file its judgment,” which constitutes the decision on which judgment is enteredu@der 664
(C.R.C., Rule 3.1590(g), (h).)

(3) Bifurcated Trial.In bifurcated trials (see Cal. Proc.(5th), Trial, 8400), a statement of decision is prepared as
in other cases, "but the court must not prepare any proposed judgment until the other issues are tried, except when an
interlocutory judgment or a separate judgment may otherwise be properly entered at that time." (C.R.C., Rule
3.1591(a).) If the other issues are tried by a different judge, each judge must perform all acts required by C.R.C., Rule
3.1590 as to the issues tried by that judge, and the proposed judgment must be prepared by the judge trying the final
issue. (C.R.C., Rule 3.1591(b).) Trial may proceed on subsequent issues before a statement of decision is issued on
previously tried issues. (C.R.C., Rule 3.1591(c).)

SUPPLEMENT: [This section is current through the latest supplement]

(2) Statement of Decision Procedu@.R.C., Rule 3.1590 was extensively amended and relettered in 2009. C.R.C.,

Rule 3.1590(e) was relettered C.R.C., Rule 3.1590(f) and C.R.C., Rule 3.1590(i) was relettered C.R.C., Rule 3.1590(k).
C.R.C., Rule 3.1590(g) was relettered C.R.C., Rule 3.1590(h) and C.R.C., Rule 3.1590(h) was relettered C.R.C., Rule
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3.1590(). The court may order a hearing on objections, but is not required to do so. (C.R.C., Rule 3.1590(k), as
amended in 2009.)
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7 Witkin Cal. Proc. Judgm § 48
[& 48] Formal Order of Dismissal or Nonsuit.

(1) Same Procedure Governs Bofrhe statutory provision for nonsuit was formerly in the statute on dismissal, and
the procedural treatment was accordingly the same for both. The separation of the two in 1947 (di€n@sBab81
nonsuit,C.C.P. 581 was not intended to change the rule that nonsuit is a form of dismissal ordered by the court.
Accordingly,C.C.P. 581dwhich prescribes the form of "[a]ll dismissals ordered by the court," applies to nonsuits as
well as dismissals. (S&@osta v. Regents of Univ. of Calif. (1951) 103 C.A.2d 491, 493, 229 P.2d 867; John Norton
Farms v. Todagco (1981) 124 C.A.3d 149, 162, 177 C.R. 215.)

(2) Requirement of Written OrdeAll dismissals ordered by the court must be in the form of a written order signed
by the court and filed in the actionC(C.P. 581¢dseeMilton Meyer & Co. v. Curro (1966) 239 C.A.2d 480, 483, 48
C.R. 812 nonsuit]; Palazzi v. Air Cargo Terminals (1966) 244 C.A.2d 190, 192, 52 C.R[®d7suit].) The order need
not specify the grounds or reasons for granting the dismiskain(Norton Farms v. Todagco (1981) 124 C.A.3d 149,
162, 177 C.R. 215n nonsuit, see Tal. Proc.(5th), Trial, 8*419; 8B Am.Jur. P.P. Forms (2006 ed.), Dismissal,
Discontinuance, and Nonsuit, 8862 et seq., 192 et seq.; on dismissalCs¢eR8oc.(5th), Proceedings Without Trial,
§280; Cal. Civil Practice, 3 Procedure, §822:20, 22:101; for comparison of nonsuit and other forms of dismissal, see
Cal. Civil Practice, 3 Procedure, §22:94C3l. Proc.(5th), Trial, 8408.)

SUPPLEMENT: [This section is current through the latest supplement]
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7 Witkin Cal. Proc. Judgm § 49
[§ 49] In General.

(1) Nature of Entry!"'The judgment is the judicial act of the court; its entry in the judgment-book, which affords the
highest record evidence of its existence, is but the ministerial act of the clBrkw( v. Superior Court (1925) 70 C.A.
732, 735, 234 P. 4091) other words, the judgment must first be rendered in one of the ways discussed above (supra,
844 et seq.); it is then the clerk's duty to enter it in the judgment book or other proper place, thereby providing record
evidence of that judgment. (S€C.P. 66446 Am.Jur.2d (2006 ed.), Judgments §84l. Civil Practice, 3 Procedure,
§28:27 et seq.; C.E.B., 3 Civil Proc. During Trial 3d, §23.19; C.J.E.R., Judges Benchbook, Civil Proceedings: Trial,
§16.23;80 A.L.R.4th 70Tentry of judgment on multiple claims]; on alternative methods of entry uGdérP. 668.5
see infra, 851.)

(2) No Alteration by ClerkBecause the clerk acts ministerially, the clerk must enter the judgment as rendered.
(C.C.P. 664judgment must be entered "in conformity to the verdict," or "in conformity to the decision of the court"].)
The clerk cannot modify it in any particular, even to correct an erroneous act of the court. If the clerk does change it, the
entry is void and it may be set aside at any ting&arf Francisco v. Brow(1908) 153 C. 644, 6496 P. 281; Lane v.
Pellissier(1929) 208 C. 590283 P. 81(clerk cannot change date of entrificMahon v. Hetch-Hetchy & Yosemite
Valleys Ry. Co. (1905) 2 C.A. 400, 402, 84 P. §86rk cannot disregard verdict on theory that it is erroneofispien
Int. Capital Corp. v. Marsch (1991) 235 C.A.3d 1199, 1205, 286 C.R. 921.)

(3) Distinction: Notation on Instrumenfn additional notation, not an entry, is required where the plaintiff
recovers judgment on a written obligation to pay money. The instrument is no longer valid (being merged in the
judgment), and notice of that fact should be brought home to third persons. Accordingly, at the time of entry of
judgment, the clerk must, unless otherwise ordered, note over his or her official signature and across the face of the
writing the fact that judgment has been rendered, the date of the judgment, and the title of the court and cause. (C.R.C.,
Rule 3.1806; seBill Benson Motors v. Macmorris Sales Corp. (1965) 238 C.A.2d Supp. 937, 941, 48 C.R. 123.)

West's Key Number Digestydgment 270, 271

SUPPLEMENT: [This section is current through the latest supplement]
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7 Witkin Cal. Proc. Judgm § 50
[§ 50] Judgment Is Ineffectual Until Entry.

"In no case is a judgment effectual for any purpose until enter€dC.pP. 664 seeWilson v. Los Angeles County
Employees Assn. (1954) 127 C.A.2d 285, 289, 273 P.2d#?4, 851,46 Am.Jur.2d (2006 ed.), Judgments §§102
103 cf. F.R. Civ. P., Rule 5811 Federal Practice & Procedure (Wright & Miller) §2785.)

The purpose of the rule is clear. It would be manifestly undesirable to allow judgments to be used or enforced
without any official evidence of their terms. The rule goes further, however; until entry, the judge can vacate or change
a previously rendered judgment as he or she see€fingolidated Const. Co. v. Pacific Elec. Ry. Ci220) 184 C.
244,249193 P. 238; Egan v. McCraf1934) 220 C. 54631 P.2d 1041; Phillips v. Phillips (1953) 41 C.2d 869, 874,

264 P.2d 926; Hume v. Lindholm (1927) 85 C.A. 80, 84, 258 P. 1003; Lind v. Baker (1941) 48 C.A.2d 234, 244, 119
P.2d 806; In re Anthony H. (1982) 138 C.A.3d 159, 164, 165, 187 C.R@@ding the textjn re Marriage of

Micalizio (1988) 199 C.A.3d 662, 672, 245 C.R. 673; In re Marriage of Drake (1997) 53 C.A.4th 1139, 1170, 62 C.R.2d
466,infra, 854 [trial court did not err in filing written orders that differed from earlier oral rulings].)

In Miller v. Stein (1956) 145 C.A.2d 381, 302 P.2d 468fendants moved for leave to file a cross-complaint after
they had answered, and the judge orally granted the motion. Then, the same day, the judge on his own motion signed
and filed a written order vacating the oral decision and giving reasons for denying leave to file the ple@dihthis
was within his power; the decision was still "in the breast of the court" and subject to his plenary control. "Such a rule,
which permits an oral decision to be changed by the judge upon more extended reflection at any time before it has been
regularly entered in the court's official minutes, seems one best calculated to promote the more efficient discharge of the
judicial process.(145 C.A.2d 385.)

In Adam v. Los Angeles Transit Lines (1957) 154 C.A.2d 535, 317 P.2dh&idge orally announced a
conditional order denying a new trial on reduction of the verdid4 C.A.2d 537.)t was never entered in the minutes
(154 C.A.2d 537and accordingly, it was proper for him to supersede it by an order continuing the matter and a later
order denying the motior{154 C.A.2d 545.)

In Briggs v. Briggs (1958) 160 C.A.2d 312, 325 P.2d 2A®prder was made appointing a guardian ad litem for
defendant wife in an annulment action. The guardian ad litem, an attorney, was notified by the clerk and represented the
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defendant in stipulating to a default judgmedeld, judgment vacated. The order of appointment was neither signed by
the court nor entered in the minutes. Hence, it was wholly ineffective, and the purported guardian ad litem was a
stranger to the proceedings with no authority to €080 C.A.2d 319.)

However, a party should not be deprived of the benefits of entry by the unwarranted refusal of the clerk to act, or
the unauthorized order of the judge staying entry. Accordingly, mandamus will lie to compel the ¥randg v.
Rechenmacher (1942) 53 C.A.2d 294, 127 P.2d 6&4;8Cal. Proc.(5th), Extraordinary Writs,8112.)

SUPPLEMENT: [This section is current through the latest supplement]
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7 Witkin Cal. Proc. Judgm § 51
[§ 51] Judgments.

(1) Traditional Method: Judgment BooRrior to 1974, all judgments of the superior, municipal, and justice courts
were entered in the "judgment bookC.C.P. 668 seeWood, Curtis & Co. v. Missouri Pac. Ry. Cd.907) 152 C. 344,
347,92 P. 868; Lane v. Pellissig€929) 208 C. 590283 P. 810; Verdier v. Verdier (1953) 118 C.A.2d 279, 280, 257
P.2d 723; Los Angeles v. Ranger Ins. Co. (1994) 26 C.A.4th 61, 63, 31 C.R.2d 257.)

In Wilson v. Los Angeles County Employees Assn. (1954) 127 C.A.2d 285, 273 P.2e&rt, confronted with
the problem of a false date of entry (infra, 8855, 56), undertook an extensive examination of the methods of entry of
judgments generally and in Los Angeles County. In particular, the court examined the superior court rule that required
attorneys to submit an original judgment for the case file and a carbon copy for the judgment book. The carbon copy
method was equally valid. "The clerk may use such methods as may become available by invention or the advances of
science or such devices as will reduce costs, save time, and increase accuracy, so long as the judgment entered conforms
to the decision of the court. Manifestly, if a judgment is signed by a judge and a carbon copy of them is entered in a
judgment book the carbon copy must be a true copy of the judgment as signed by the judge. There is no reason why a
conformed 'carbon copy' should not import absolute ver{ty27 C.A.2d 292.)

(2) Modern MethodsAlthough courts in some counties continue to enter judgments in a judgment@dle.
668no0 longer provides the exclusive method of en@yC.P. 668.5uthorizes alternatives. (See C.E.B., 3 Civil Proc.
During Trial 3d, §23.19.) The clerk may place an individual judgment in the case file for that action and do any of the
following:

(a) Make a microfilm copy of the individual judgment.
(b) Enter the judgment in the register of actions.
(c) Enter the judgment in the court's electronic data-processing system.

"Today, few if any counties in this state still use the traditional judgment book system for entering judgments. ...
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Given the near universal adoption of the newer system, the concept of 'entry," as distinct from filing, appears to have lost
its utility, and its survival has become a frequent source of confusion. ... Its complete removal from our system of civil
procedure will, however, require an extensive statutory revision by the Legislateedti€r v. GTE Calif. (2003) 30

C.4th 1265, 126&potnote 2,135 C.R.2d 654, 70 P.3d 1067, 8 Cal. Pr{th), Attack on Judgment in Trial Coyrt

§59.)

(3) Judgment on Stipulated Settlemaffhere the parties to pending litigation stipulate for settlement of the case,
the court, on motion, may enter judgment under the terms of the settler@e@tP( 664.6

West's Key Number Digestydgment 270, 271, 277, 284

SUPPLEMENT: [This section is current through the latest supplement]
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7 Witkin Cal. Proc. Judgm § 52
[§ 52] Dismissals and Nonsuits.

(1) Written DismissalA written dismissal, i.e., a voluntary dismissal by the plaintiff (se@ab. Proc.(5th),
Proceedings Without Tria§283 et seq.), is entered in the clerk's registerC(P. 581¢see 6Cal. Proc.(5th),
Proceedings Without Tria§305.)

(2) Involuntary Dismissal or Nonsuif\ dismissal by order of the court and a nonsuit were formerly granted by oral
order entered in the minutes. The statute now requires a written order signed by the court (see supra, §48), which is filed
in the action and noted in the register of actiol&G.P. 581d)

SUPPLEMENT: [This section is current through the latest supplement]
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7 Witkin Cal. Proc. Judgm § 53
[§ 53] Probate Orders.

(1) Ordinary Orders.All probate orders, except those for distribution, must be either entered at length in the minute
book of the court, or signed by the judge and fileerab.C. 1048(a)seeCarroll v. Carroll (1940) 16 C.2d 761, 768,
108 P.2d 42(signing and filing ordinary probate decree was suffici€h.P. 664and668are not applicable in
probate];29 Cal. L. Rev. 63pCarroll]; 14 Summary10th),Wills and Probate§379.)

(2) Order for Distribution.An order for distribution must be entered at length in a judgment book or other
permanent record of the courProb.C. 1048(k)seeMears v. Jeffry (1947) 80 C.A.2d 610, 617, 182 P.2d dry in
minute book under former law]; 18ummary(10th), Wills and Probate§379.)

SUPPLEMENT: [This section is current through the latest supplement]
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7 Witkin Cal. Proc. Judgm § 54
[§ 54] Other Orders.

(1) Minute Orders From BenclAn order is a direction of a court or judge that is made or entered in writing and that
is not included in a judgmentC(C.P. 1003 Orders not constituting judgments (supra, 851) or dismissals (supra, 852)
may be entered in the minutes. (32empsey v. Market Street Ry. Co. (1943) 23 C.2d 110, 113, 142 P.2d 929;
Simmons v. Superior Court (1959) 52 C.2d 373, 378, 341 P.2d 13; Cox v. Tyrone Power Enterprises (1942) 49 C.A.2d
383, 391, 121 P.2d 829; Price v. Superior Court (1986) 186 C.A.3d 156, 171, 230 C.Rs @42;Proc.(5th),
Proceedings Without Triag44.)

(2) Formal Written OrdersThe court may, however, elect to make a formal order, or direct that such an order be
prepared, and entry then consists of filing the signed order with the clerkP@g#c Home v. Los Angeles (1953) 41
C.2d 855, 857, 264 P.2d 544; Badella v. Miller (1955) 44 C.2d 81, 84, 279 P.2d 729; Lee v. Cranford (1951) 107
C.A.2d 677, 680, 237 P.2d 986; Perez v. Perez (1952) 111 C.A.2d 827, 829, 245 P.2d 344; Maxwell v. Perkins (1953)
116 C.A.2d 752, 756, 255 P.2d 10P]reparation of a written order is now contemplated in the ordinary course of
events." Hughey v. Hayward (1994) 24 C.A.4th 206, 209, 30 C.R.2d 678, 9 Cal. By, Appeal,§610.)

Even if the court does not direct preparation of an order, one must be prepared whenever a party prevails on a
motion. Within 5 days of a ruling, a party prevailing on a motion must mail or deliver a proposed order to the other
party for approval as conforming to the court's order, unless the parties waive notice or the court orders otherwise. The
other party must respond within 5 days of the mailing or delivery, and must state any reasons for disapproval. Failure to
respond within 5 days is deemed an approval. (C.R.C., Rule 3.1312(a).) When the 5-day approval period expires, the
prevailing party must promptly transmit the proposed order to the court along with a summary of any responses or a
statement that no responses were received. (C.R.C., Rule 3.1312(b).) Another party may submit a proposed order if the
prevailing party fails to do so as required by C.R.C., Rule 3.1312(a) or 3.1312(b). (C.R.C., Rule 3.1312(c).) Unless
otherwise ordered by the court, C.R.C., Rule 3.1312 does not apply if the motion was unopposed and a proposed order
was submitted with the moving papers. (C.R.C., Rule 3.1312(d).)

A trial court's oral ruling on a motion does not become effective until it is filed in writing with the clerk or entered
in the minutes. Accordingly, the trial court may properly file a written order differing from its oral ruling when the
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ruling has not been entered in the minutes. Furthermore, when the trial court's minute order expressly indicates that a
written order will be filed, only the written order is the effective ordém.re Marriage of Drake (1997) 53 C.A.4th

1139, 1170, 62 C.R.2d 466iting the text [trial court did not err in filing written orders that differed from its earlier oral
rulings where oral rulings were not entered by minute order and other minute orders directed party to prepare written
orders].)

(3) Choice of Method€One of these methods must be used if the order is to be effectiveKéteeher v. Superior
Court (1970) 9 C.A.3d 601, 604, 88 C.R. Jpmge's warning from bench was not an order and disobedience was not
punishable contempt].) Sometimes the judge takes both steps; i.e., he or she orally announces an order that is entered in
the minutes, and then later signs and files a written order. What constitutes entry of the order under these circumstances
affects the running of the time for appeal, and the controlling factors are stated in C.R.C., Rule 8.104(d)(2L45ee 9
Proc. (5th), Appeal,§609 et seq.)

(4) Special Statutes\ few special statutes govern entry of particular orders, such as orders granting a new trial (see
8 Cal. Proc.(5th), Attack on Judgment in Trial Courg§77 et seq.) and probate orders (see supra, 853).

SUPPLEMENT: [This section is current through the latest supplement]
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7 Witkin Cal. Proc. Judgm § 55
[§ 55] Judgments.

(1) Jury Trial. Judgment in a jury trial must be entered within 24 hours after rendition of the verdict (Sak FProc.
(5th), Trial, 8339), unless the court reserves the case for argument or further consideration, or grant€a&Ry. (
664.)

(2) Court Trial. Judgment in a court trial must be entered immediately on the filing of the court's dec{Si@nP(
664, seeEstate of Crabtree (1992) 4 C.A.4th 1119, 1124, 6 C.R.2d"28er section 664, in most instances the time
between filing and entry, if it exists, will be very short"]; on rendition of court's decision, see C.R.C., Rule 3.1590(h),
supra, 847.)

(3) Entry Under Alternative Method8Vhen an alternative method of entry authorizedb¢.P. 668.5s used (see
supra, 851), the date of filing the judgment with the clerk constitutes the date of its entry, regardless of when the
judgment is placed in the court fileC(C.P. 668.5Los Angeles v. Ranger Ins. Co. (1994) 26 C.A.4th 61, 65, 31 C.R.2d
257.)

(4) Directory Nature of Time Requiremenihe provisions ofC.C.P. 664have been held directory only, and a
valid judgment may be entered after expiration of the specified peribdsné v. Lindholm (1927) 85 C.A. 80, 84, 258
P. 1003;see46 Am.Jur.2d (2006 ed.), Judgments 8&D8eq.) Thus, where the case involves both legal and equitable
issues, and the legal issues are tried first, it is error to enter judgment on the verdict. One final judgment should be
entered after findings are made on the equitable issuesSiSg#ro v. Equitable Life Assur. Soc. of the United States
(1946) 76 C.A.2d 75, 98, 172 P.2d 725; Alton v. Rogers (1954) 127 C.A.2d 667, 677, 274 P.2d 487.)

(5) True Date of Late Entryin the larger counties, administrative difficulties often make it impossible to enter the
judgment on the day it was rendered. In these cases, it is improper to give the entry the date of rendition. The true (later)
date of actual entry must be statedlilson v. Los Angeles County Employees Assn. (1954) 127 C.A.2d 285, 289, 273
P.2d 824[false date of entry had to be expunged]; Seedier v. Verdier (1953) 118 C.A.2d 279, 282, 257 P.2d 723, 9
Cal. Proc.(5th), Appeal,§608.)
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(6) Motion for Judgment Notwithstanding VerdiEormerly, the entry of judgment was stayed pending the judge's
determination of a motion for judgment notwithstanding the verdict. (S v. Cortez (1948) 88 C.A.2d 416, 424,
198 P.2d 911.Yhe automatic stay was abolished in 1961C.P. 664now provides that, unless the court orders
otherwise, judgment must be entered "whether or not a motion for judgment notwithstanding the verdict be pending.” If
the court subsequently grants a judgment notwithstanding the verdict with respect to all or some of the causes of action,
that judgment vacates the earlier judgment entered by the ckelvers v. Allstate Ins. Co. (1990) 225 C.A.3d 310,
329, 274 C.R. 766.)

West's Key Number Digestidgment 272-

SUPPLEMENT: [This section is current through the latest supplement]
(2) Court Trial. C.R.C., Rule 3.1590(h) was relettered C.R.C., Rule 3.15802009.
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7 Witkin Cal. Proc. Judgm § 56
[§ 56] Minute Orders.

A "minute order" is effective when entered in the "minutes” (see supra, §54), but there is no statutory definition of the
latter term. In practice, a courtroom clerk usually keeps "rough minutes" or notes of the court's orders (often highly
abbreviated and somewhat cryptic), which are later transferred to a "minute book," sometimes called "smooth minutes
or "permanent minutes." If there is a discrepancy in the terms of these respective entries, or a difference in the date of
entry (due to time lag in transfer), which is controlling as to content and time of entry?

It has long been settled that the "rough minutes" are not an official record, that the notations therein are mere
memoranda of the clerk for his or her own use, and that the only entry of a minute order is in the minute book or
permanent minutesBfownell v. Superior Courg1910) 157 C. 703, 706,09 P. 91; Van Tiger v. Superior Court (1936)

7 C.2d 377, 381, 60 P.2d 851; Wyman v. Municipal Court (1951) 102 C.A.2d 738, 228 Pl2di§B minutes cannot

be used to impeach correctness of entry in permanent min\tésphn v. Los Angeles County Employees Assn. (1954)
127 C.A.2d 285, 289, 273 P.2d 824; Desherow v. Rhodes (1969) 1 C.A.3d 733, 738, 82 Cdeel&&l. Proc.(5th),
Courts,8365; 8Cal. Proc.(5th), Attack on Judgment in Trial Courg§125.) Even with the implementation of C.R.C.,

Rule 3.1312 (supra, §854), the date of entry of a minute order remains the date the order is entered in the permanent
minutes unless the minute order expressly directs the preparation of a written order, in which case the date of entry is
the date the signed order is filed. (C.R.C., Rule 8.104(d)(2)Hemghey v. Hayward (1994) 24 C.A.4th 206, 209, 30
C.R.2d 678, 9 Cal. Prod5th), Appeal,§610.)

SUPPLEMENT: [This section is current through the latest supplement]
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7 Witkin Cal. Proc. Judgm § 57
[§ 57] Purpose and Entry.

(1) Purpose of NoticeA judgment or order is effective when entered in accordance with statutory requirements (see
supra, 851 et seq.) without notice to any party. (Se@.P. 581d664.) Notice of entry, however, determines the time
within which to do the following:

(a) Move for a new trial (C.C.P. 659 see 8Cal. Proc.(5th), Attack on Judgment in Trial Courg58 et seq.)

(b) Move to vacate and enter a different judgméat.C.P. 663asee 8Cal. Proc.(5th), Attack on Judgment in
Trial Court, 8141.)

(c) Appeal.(C.R.C., Rule 8.104(a); seeCal. Proc.(5th), Appeal,8575.)

(2) Form of Notice Notice must be in writing. (Se€.C.P. 659660 6633 664.5 C.R.C., Rule 8.104(a).) But no
particular form is required. Any notice in writing that conveys to a losing party that the judgment has been entered is
sufficient. National Advertising Co. v. Rohnert Park (1984) 160 C.A.3d 614, 618, 206 C.Ref86rsed copy of
judgment, showing date of entry in judgment book, was sufficient notice of eeyhirez v. Moran (1988) 201
C.A.3d 431, 437, 247 C.R. 11Fdr purposes of C.R.C., Rule 8.104(a), a file-stamped copy of the judgment may be
used in place of a document entitled "Notice of Entry." (C.R.C., Rule 8.104(aPale®er v. GTE Calif. (2003) 30
C.4th 1265, 126&potnote 2,135 C.R.2d 654, 70 P.3d 1067, 8 Cal. Pré&th), Attack on Judgment in Trial Courg§59
[in counties using newer systems, judgment's date of filing, as shown on file stamp, is judgment’s date of entry, and
serving file-stamped copy of judgment gives notice of date of entry; ciational Advertising Cq.) (See C.E.B., 3
Civil Proc. During Trial 3d, §23.28; C.E.B., 1 Civil Appellate Practice 3d, §2.15; Cal. Civil Practice, 4 Procedure,
§28:34 [form of notice]; 15 Am.Jur. P.P. Forms (2005 ed.), Judgments, 8§22 et seq.)

(3) Notice to Attorney GeneraWithin 10 days after a court has entered judgment in a contested action or special
proceeding in which the court has declared unconstitutional a state statute or regulation, the prevailing party, or as
otherwise ordered by the court, must mail a copy of the judgment and a notice of entry of judgment to the Attorney
General and must file proof of service with the cou@.¢.P. 664.5(e)C.R.C., Rule 2.1100.)
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(2) Form of NoticeJudicial Council Form No. CIV-130 [Notice of Entry of Judgment or Order] has been approved for
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7 Witkin Cal. Proc. Judgm § 58
[§ 58] Notice by Party.

(1) When Party Must Give Notic&Vith a few exceptions, it is the responsibility of the party submitting an order or
judgment for entry in a contested action or special proceeding to give notice of entry of judgment. The exceptions are:
(a) small claims actions; (b) actions or proceedings in which a prevailing party is not represented by counsel; and (c)
specified marital dissolution proceedingg.C.P. 664.5(a)

(2) When Party May Give Notic&ven in those situations in which the clerk must provide notice of entry (see
infra, 859), this method of notice is not exclusive; a party may still serve notice to start the time running for a motion for
new trial, a motion to vacate, or a notice of appeal. (S&&.P. 659663a C.R.C., Rule 8.104(a); 8al. Proc.(5th),
Attack on Judgment in Trial Courg§859, 141; 9Cal. Proc.(5th), Appeal,8575.) This allows counsel to begin the time
running in situations where the clerk delays or fails to give the statutory notice or where the mailing is ineffective. (See
Valley Vista Land Co. v. Nipomo Water & Sewer Co. (1967) 255 C.A.2d 172, 63 C[Rotit® misaddressed by clerk
and never received by party did not start time running for appealf.B. Civ. P., Rule 77(dgither clerk or party may
give notice, but lack of notice by clerk does not affect time to appeal]; 12 Federal Practice & Procedure (Wright &
Miller) 83084; 21A Federal Procedure, L. Ed. §51:18.)

(3) Procedure.The party giving notice must prepare and mail a copy of the notice of entry of judgment to all
parties who have appeared and must file the original notice of entry, together with the proof of service by mail, with the
court. C.C.P. 664.5(g)but seeNational Advertising Co. v. Rohnert Park (1984) 160 C.A.3d 614, 618, 206 C.R. 696
[service on opposing counsel of endorsed copy of judgment, showing date of entry in judgment book, was sufficient
notice of entry even though mailing procedure providedh@.P. 664.5vas not followed].)

SUPPLEMENT: [This section is current through the latest supplement]
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VII. ENTRY OF JUDGMENT
A. Ministerial Act of Clerk.
5. Notice of Entry.
c. Notice by Clerk.

7 Witkin Cal. Proc. Judgm § 59

[§ 59] Notice by Clerk.

(1) Duty in Action Involving Unrepresented Party.a contested action or special proceeding in which the prevailing
party is not represented by counsel, the clerk of the court must give notice of entry of judgment. "Promptly” on entry of
judgment, the clerk must mail the notice to all parties who have appeared, certify that the mailing was accomplished,
and place the certificate in the court's fil€.C.P. 664.5(h) "Judgment" includes any appealable judgment, decree, or
signed order.C.C.P. 664.5(c)

(2) Duty in Marital ProceedingsThe clerk must give notice of entry of a final judgment of dissolution, nullity, or
legal separation. The notice is given to the attorney of record of each party, or to the party (if the party is
self-represented). (C.R.C., Rule 5.134(a).) Judicial Council Form No. FL-190 must be used.

A person submitting the judgment to the court for signature must submit stamped envelopes addressed to the parties
and an original and at least two copies of Judicial Council Form No. FL-190. (C.R.C., Rule 5.136(a).) The form must be
fully completed with the exception of the date of entry, the date of mailing, and signatures, and it must also specify in
the certificate of mailing the place where notices have been given to the other party. (C.R.C., Rule 5.136(b).) If the other
party has not appeared, the address stated in the affidavit of mailing of the request for default must be used. (C.R.C.,
Rule 5.136(c).) The judge may refuse to sign the judgment until completion of the notice of entry form. (C.R.C., Rule
5.136(d).)

(3) Duty by Court OrderThe court may direct the clerk to mail notice of any ruling "whether or not appealable.”
(C.C.P. 664.5(d) (On requirement of notice by clerk of determination of submitted matters, €a¢ ®roc.(5th),
Proceedings Without Triag45.)

SUPPLEMENT: [This section is current through the latest supplement]
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B. Nunc Pro Tunc Entry.
1. Nature of Power.

7 Witkin Cal. Proc. Judgm § 60
[§ 60] Nature of Power.

A nunc pro tunc order or judgment is one entered as of a time prior to the actual entry, so that it is treated as effective
at the earlier date. This retroactive entry is an exercise of the inherent power of the court, the object being to do justice
to a litigant whose rights are threatened by a delay that is not the litigant's fault. (See gdbastati®yof Pillsbury
(1917) 175 C. 454, 461,66 P. 11; Leavitt v. Gibson (1935) 3 C.2d 90, 103, 43 P.2d 1091; Norton v. Pomona (1935) 5
C.2d 54, 62, 53 P.2d 952; Scoville v. Keglor (1938) 27 C.A.2d 17, 24, 80 P.2d 162; Verdier v. Verdier (1958) 162
C.A.2d 325, 331, 327 P.2d 93diting the text;Williamson v. Plant Insulation Co. (1994) 23 C.A.4th 1406, 1415, 28
C.R.2d 751; Scalice v. Performance Cleaning Systems (1996) 50 C.A.4th 221, 238, 57 C.Rcikthghe text [nunc
pro tunc entry was proper where delay between date that judgment normally would have been entered and date it was
actually rendered was due to court's unavailabili§gtional Union Fire Ins. Co. of Pittsburgh, Pennsylvania v.

Nationwide Ins. Co. (1999) 69 C.A.4th 709, 715, 82 C.R.2fhiic pro tunc modification of stipulation from one for
"arbitration" to one for "reference" was proper where form of proceeding was denominated "arbitration" but it was
reference in substance; modification preserved appellate court's power to review proceedings]; C.E.B., 3 Civil Proc.
During Trial 3d, §23.30; C.J.E.R., Judges Benchbook, Civil Proceedings: Trial, & 26n.Jur.2d (2006 ed.),
Judgments 8136t seq.; 15 Am.Jur. P.P. Forms (2005 ed.), Judgments, 891 et seq.)

The power may also be exercised by an appellate court.N8&dke v. Heator{1900) 131 C. 109, 1183 P. 179
[appellant died during appeal; judgment of reversal entered nunc pro tunc as of date prior toldeatn;v. Barnett
(1950) 101 C.A.2d 282, 290, 225 P.2d J8aversal with directions to trial court to make order nunc pro tunc];
Dominguez v. Alhambra (1981) 118 C.A.3d 237, 242, 173 C.R[@4d8ring trial court to enter judgment of dismissal,
nunc pro tunc as of date of order sustaining demurrer, and treating notice of appeal as from that judgment].)

West's Key Number Digestidgment 273

SUPPLEMENT: [This section is current through the latest supplement]
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VII. ENTRY OF JUDGMENT
B. Nunc Pro Tunc Entry.
2. Limitations on Power.

7 Witkin Cal. Proc. Judgm § 61
[§ 61] Limitations on Power.

There must be a good reason for the exercise of this unusual power, and in the absence of a good reason, the trial
court's retroactive order will be reversed. As the court observéthier v. Mather (1943) 22 C.2d 713, 140 P.2d 808,
the only grounds for antedating are "the preservation of the legitimate fruits of the litigation which would otherwise be
lost to the prevailing party or the correction of a deficiency in the recordation of a previous decision so as to express the
true intention of the court as of the earlier date and thus conform to ve{2¥.C.2d 719.)

It is entirely improper, therefore, to order a nunc pro tunc entry where the result would be unconscionable. (See
Phillips v. Phillips (1953) 41 C.2d 869, 875, 264 P.2d 9&ffect would be to cut off time to appealf:oung v.
Gardner-Denver Co. (1966) 244 C.A.2d 915, 53 C.R. [g2iry would have rendered new trial order granted to
defendants void as beyond jurisdictional period, and plaintiff was aware of mistake and remained silent].)

The court can only make the record show that something was actually done at a previous time. A nunc pro tunc
order cannot declare that something was done that was not done. Cases illustrating this point include the following:

Johnson & Johnson v. Superior Court (1985) 38 C.3d 243, 256, 211 C.R. 517, 695 P.2dri0%8urt erred in
permitting nunc pro tunc amendment of returns of service to include signed return receipts more than 3 years after
commencement of action, where return receipts had not actually been signed when returns of service were filed].

Los Angeles v. Superior Court (Peters) (1968) 264 C.A.2d 766, 771, 70 C.[Ro826 court improperly attempted
to amend actual filing date of complaint to avoid bar of statute of limitations].

Hamilton v. Laine (1997) 57 C.A.4th 885, 889, 67 C.R.2d [0l court had no authority, 10 years after entry of
judgment establishing medical trust for minor, to establish special needs trust instead; special needs trust was not
initially intended and to establish it nunc pro tunc would deprive other party of rights under statutory lienEsitirig
of Eckstrom (1960) 54 C.2d 540, 7 C.R. 124, 354 P.2d &6, §69].

APRI Ins. Co. v. Superior Court (1999) 76 C.A.4th 176, 185, 90 C.R.2qtdalcourt could not have used nunc
pro tunc order to vacate judgment that correctly reflected court's grant of motion to quash and dismissal of defendant;
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citing Hamiltor.

West Shield Investigations & Sec. Consultants v. Superior Court (2000) 82 C.A.4th 935, 950, 98 C.Rn2eh&12
pro tunc order declaring that prior order emancipating minor did not affect minor's ability to sue or be sued was of no
effect; there was no indication that court originally intended to order tolling of statute of limitations that began to run on
minor's emancipation but was prevented from doing so by clerical error, and court did not have authority to do so in any
case].

SUPPLEMENT: [This section is current through the latest supplement]

Seeln re Marriage of Padgett (2009) 172 C.A.4th 830, 851, 91 C.R.3d[ditter dividing pension plan survivor's

benefits between decedent's surviving spouse and decedent's former spouse, entered nunc pro tunc almost 20 years after
original dissolution judgment, was improper; at most, original court intended to address pension assets at later date,

rather than to classify them as community property at time of dissolution].



Page 80

LexisNexis

62 of 165 DOCUMENTS
Witkin California Procedure, Fifth Edition
Copyright (c) 2010 By B.E. Witkin Article Sixth Testamentary Trust
CHAPTER IX - Judgment

Witkin Summary of California Law
VII. ENTRY OF JUDGMENT
B. Nunc Pro Tunc Entry.
3. Grounds.
a. Death of Party.

7 Witkin Cal. Proc. Judgm § 62
[§ 62] Death of Party.

Where a trial is completed but judgment is delayed through no fault of the parties, and thereafter a party dies, the
judgment in favor of or against a dead person was formerly invalid. The survival statutes have, to a large extent,
eliminated this problem (see@al. Proc.(5th), Actions,8815, 16, 17) but, in a situation in which it arises, invalidity
may be avoided by antedating the judgment so as to make it effective before the death. And this will ordinarily be done
if, at the time of death, the case is ready for rendition of final judgment. ESte of Pillsbury(1917) 175 C. 454, 461,

166 P. 11trial of malpractice suit was concluded 2 days before death; judgment was entered 2 days after death, in
ignorance thereof, and later entered nunc pro tunc as of day of submissatdn v. Pomona (1935) 5 C.2d 54, 62, 53

P.2d 952[findings and conclusions, as well as formal judgment, filed nunc pro tiBajk One Texas v. Pollack (1994)

24 C.A.4th 973, 980, 981, 29 C.R.2d Jii@ath of debtor did not void original judgment entered on sister state

judgment; superior court was directed to enter amended abstract of judgment nunc pro tunc as of date of original entry
of judgment to preserve priority of plaintiff's lierd6 Am.Jur.2d (2006 ed.), Judgments 8 %eq.; on enforcement of
judgment after death, seeGal. Proc.(5th), Enforcement of Judgmerg50.)

The test of "ready for the rendition of final judgment" is flexible, and was liberally applidtletis v. Coca Cola
Bottling Co. of Fresno (1956) 140 C.A.2d 218, 221, 294 P.2d 85%rsonal injury action tried by the court on March
4, 1953 was ordered "submitted on briefd40 C.A.2d 219.No briefs were filed and on December 4, 1953, the judge
signed a memorandum decision for plaintiff, directing him to prepare findings. Findings were presented February 24,
1954; plaintiff died February 28, 1954; findings were signed March 2, 1954, and judgment was entered March 8, 1954.
Then plaintiff's counsel learned of his client's death, and on March 26, 1954, the trial judge il dhis successor
had authority to order findings and judgments filed nunc pro tunc as of February 26. Ordinarily, of course, submission
on briefs defers submission, either until briefs are in or a later order of submission is made. But the failure of counsel to
file briefs for many months could properly be treated as a waiver of the privilege, and the failure of the judge to enter a
formal order of submission, if error, was not prejudicial. Hence, the memorandum decision of December 4 was a
sufficient submission and put the case in readiness for final judgrfiet.C.A.2d 223.jSeel eavitt v. Gibson (1935) 3
C.2d 90, 107, 43 P.2d 109but seeWilliamson v. Plant Insulation Co. (1994) 23 C.A.4th 1406, 1415, 1416, 28 C.R.2d
751 [personal injury action, in which plaintiff died during trial, was not ready for rendition where evidentiary stage of



Page 81
7 Witkin Cal. Proc. Judgm § 62

trial had not been completed, jury had not been instructed, attorneys had not presented summations, and there had been
no verdict on which judgment could be rendered].)

C.C.P. 669providing for the rendition of a judgment where death occurs after a verdict or submission (supra, 85),
does not limit the court's power to enter the judgment as of a date prior to the death of the parfBoxXSeklale &
Norcross Silver Mining Ca(1895) 108 C. 478, 4791 P. 328; Norton v. Pomona, supra; In re Marriage of Mallory
(1997) 55 C.A.4th 1165, 1176, 64 C.R.2d 667, 11 Sumiiiéth),Husband and Wife8119 [trial court in marital
dissolution action has power to enter a judgment nunc pro tunc as of date preceding death of party].)

SUPPLEMENT: [This section is current through the latest supplement]
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b. Other Situations.

7 Witkin Cal. Proc. Judgm § 63
[§ 63] Other Situations.

(1) Clerical Error. Where clerical errors in the judgment or order are corrected by the court under its inherent power,
the order of correction may, if necessary, be made nunc pro tunc as of the time of the original entiak&eava v.
Hole (1915) 170 C. 323149 P. 593; Carter v. J.W. Silver Trucking Co. (1935) 4 C.2d 198, 205, 47 P.2d 733; Estate of
Goldberg (1938) 10 C.2d 709, 76 P.2d 508; La Mar v. Superior Court (1948) 87 C.A.2d 126, 129, 196 P.2d 98; Wilson
v. Wilson (1948) 88 C.A.2d 382, 384, 198 P.2d 916; Sampson v. Sapoznik (1954) 124 C.A.2d 709, 269 P.2d 209;
Brashear v. Gerbracht (1954) 128 C.A.2d 263, 268, 274 P.2d 933; 46 Am.Jur.2d (2006 ed.), Judgmeritdra]1 887
et seq.)

(2) Failure To EnterWhere a judgment or order is rendered, but, through negligence or inadvertence of the clerk,
is not entered at the proper time, the court may order its entry nunc pro Macst{all v. Taylor(1893) 97 C. 422, 426,
32 P. 515; Hess v. Gross (1943) 56 C.A.2d 529, 531, 133 P.2d 1; Milicevich v. Sacramento Med. Center (1984) 155
C.A.3d 997, 1000, 202 C.R. 48keBed, Bath & Beyond of La Jolla v. La Jolla Village Square Venture Partners
(1997) 52 C.A.4th 867, 882, 60 C.R.2d g8tal judge properly entered formal order granting defendant summary
adjudication nunc pro tunc, even though plaintiff had already perfected its appeal; judge had inadvertently failed to
enter formal order months before, when it was submitted by defenddngm.Jur.2d (2006 ed.), Judgments 8139

(3) Judgment of Dissolution of Marriag&he Family Code provides for entry of a decree of dissolution nunc pro
tunc where failure to make timely entry is a result of mistake, negligence, or inadvertencea(8igeC. 23461In re
Marriage of Tamraz (1994) 24 C.A.4th 1740, 1748, 30 C.R.2d £3B; Civil Practice, 2 Family Law Litigation,
816:19;19 A.L.R.3d 648entering judgment or decree of divorce nunc pro tud]Am.Jur.2d (1998 ed.), Divorce and
Separation §39311 Summary10th),Husband and Wife§116 et seq.)

SUPPLEMENT: [This section is current through the latest supplement]
(3) Judgment of Dissolution of Marriag&ee24 Am.Jur.2d (2008 ed.), Divorce and Separation 8366
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C. Abstract of Judgment.

7 Witkin Cal. Proc. Judgm § 64
[§ 64] Abstract of Judgment.

(1) Use of Abstract To Create Judgment Lidnudgment lien on real property may be created by recording an
abstract of a money judgment with the county recorderC(P. 697.310(a)see 8Cal. Proc.(5th), Enforcement of
Judgment§69 et seq.)

(2) Contents of Abstract. C.C.P. 674(®)ecifies the required contents of an abstract of a judgment or decree
requiring the payment of money as follows:

(a) The title of the court where the judgment or decree is entered and the number of the action.
(b) The date the judgment or decree was entered and where it is located in the court's records.

(c) The judgment debtor's name and last known address (and if known, the last four digits of the debtor's Social
Security number and driver's license number) and the address at which the summons was served.

(d) The name and address of the judgment creditor.

(e) The amount of the judgment or decree.

(f) Whether the court has ordered a stay of enforcement and, if so, the date the stay ends.

(9) The date of issuance of the abstract.

(3) Mandatory FormsThe Judicial Council has adopted the following mandatory forms for abstracts of judgment:
(a) Abstract of Judgment--Civil and Small Claims. (Judicial Council Form No. EJ-001.)

(b) Abstract of Support Judgment. (Judicial Council Form No. FL-480.)

SUPPLEMENT: [This section is current through the latest supplement]
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VIIl. CORRECTION AND AMENDMENT OF JUDGMENT
A. No Correction of Judicial Error.
1. In General.

7 Witkin Cal. Proc. Judgm § 65
[§ 65] In General.

Before entry, the judge may freely alter the judgment rendered. (See supra, 850.) But once the judgment is entered, the
judge loses this unrestricted power to change it. If the entry conforms to the judgment as rendered, and there is no
clerical error in the rendition or entry, there can be no summary amendment by the court itself no matter how wrong in
law the decision may be. Judicial error, i.e., an erroneous decision, can only be rectified by the regular procedures for
attack on judgment: motion for a new trial, motion to vacate judgment, appeal, or an independent action in equity. (See
Lankton v. Superior Court (1936) 5 C.2d 694, 696, 55 P.2d 1170; Stevens v. Superior Court (1936) 7 C.2d 110, 112, 59
P.2d 988; Estate of Burnett (1938) 11 C.2d 259, 262, 79 P.2d 89; Badella v. Miller (1955) 44 C.2d 81, 86, 279 P.2d
729; Epley v. Califro (1958) 49 C.2d 849, 854, 323 P.2d 91; Estate of Eckstrom (1960) 54 C.2d 540, 544, 7 C.R. 124,
354 P.2d 652infra, 869;Chase v. Superior Court (1962) 210 C.A.2d 872, 875, 27 C.R.@3&3y the text;Hunydee v.
Superior Court (1961) 198 C.A.2d 430, 432, 17 C.R. 856; Estate of Harris (1962) 200 C.A.2d 578, 590, 19 C.R. 510;
Rogers v. Hirschi (1983) 141 C.A.3d 847, 850, 851, 190 C.R.&fibg the text;,Craven v. Crout (1985) 163 C.A.3d
779, 782, 783, 209 C.R. 649)pra, 831Ramon v. Aerospace Corp. (1996) 50 C.A.4th 1233, 1236, 1238, 58 C.R.2d
217 [after entry of judgment, trial court has no power to rule on motion for reconsideration; motion is not acceptable
way to correct judicial errorJRochin v. Pat Johnson Mfg. Co. (1998) 67 C.A.4th 1228, 1237, 79 C.R.2daur9,
attempting to correct prior perceived judicial error in directing jury to disregard fault of nonparties, amended judgment
to reinstate allocations of fault that had been previously stricken; amended judgment was void]; C.J.E.R., Judges
Benchbook, Civil Proceedings: Trial, §16.28; on regular methods of attack,@ak Broc.(5th), Attack on Judgment
in Trial Court, 8§2.)

West's Key Number Digestidgment 302 et seq.

SUPPLEMENT: [This section is current through the latest supplement]
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A. No Correction of Judicial Error.
2. What Constitutes Judicial Error.

7 Witkin Cal. Proc. Judgm § 66
[§8 66] What Constitutes Judicial Error.

Judicial error, as distinguished from clerical error, is a relatively simple concept, which needs no detailed list of
examples. The test is simply whether the challenged judgment was made or entered inadvertently (clerical error) or
advertently (judicial error).owden v. Green (1982) 128 C.A.3d 65, 70, 180 C.RgQ6ting the text.) As the court
said inLankton v. Superior Court (1936) 5 C.2d 694, 55 P.2d 117be judgment in this case was the identical
judgment which the trial court intended to render. There was no mistake in its entry, and it expressed in apt and definite
terms the conclusion at which the trial court arrived during the trial of the action. If the court misconstrued the evidence
before it, or misapplied the law applicable to the facts disclosed by the evidence, or was even misled by counsel, such
an error was in no sense a clerical error which could thereafter be corrected by the court upon its own (baficd"
696.)(SeeNacht v. Nacht (1959) 167 C.A.2d 254, 263, 334 P.2d RWfg, §78;Estate of Eckstrom (1960) 54 C.2d
540, 545, 7 C.R. 124, 354 P.2d 6%fra, §*69;50 A.L.R.5th 653consideration by state civil courts whether error is
judicial or clerical].)

Despite the simplicity of the test, cases holding correction improper are numerous. The following are illustrative:

Stevens v. Superior Court (1936) 7 C.2d 110, 113, 59 P.2dra&8aken interpretation of effect of waiver by
counsel].

Owen v. Crocker-Huffman Land & Water Co. (1918) 38 C.A. 649, 652, 177 Fn288pprehension of nature,
extent, or effect of testimony].

McKannay v. McKannay (1924) 68 C.A. 709, 713, 230 P. [@&8ective findings revised].

McConville v. Superior Court (1926) 78 C.A. 203, 207, 248 P. B&iBure to allow lien for full amount that
evidence warranted].

Liuzza v. Brinkerhoff (1938) 29 C.A.2d 1, 4, 83 P.2d §atBoneous theory of the law].

Felton Chemical Co. v. Superior Court (1939) 33 C.A.2d 622, 627, 92 P.2¢e8dification enlarging scope of
judgment].
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Morgan v. State Bd. of Equalization (1949) 89 C.A.2d 674, 682, 201 P.2{L88%plained change of decision].

Wilson v. Wilson (1952) 109 C.A.2d 673, 675, 241 P.2d[g&1dification of divorce decree to require husband to
pay taxes due on property, use of which was awarded to wife].

Allen v. Allen (1956) 138 C.A.2d 706, 711, 292 P.2d S#ng the text [after making order modifying custody and
support provisions of divorce decree, court improperly sought to add provision for attorneys' fee].

Uhl v. Johnson (1956) 141 C.A.2d 659, 666, 297 P.2d[4&8mpt to make joint tenancy a tenancy "in trust"].

Blake v. Municipal Court (1956) 144 C.A.2d 131, 134, 300 P.2d[¢bBtempt adjudication by minute order; after
petitioner sought certiorari, judge attempted to augment recitals by formal written order].

Stevens v. Superior Court (1958) 160 C.A.2d 264, 270, 325 P.2{agtehdment of decree in heirship proceeding
to add bar of res judicata].

Hunydee v. Superior Court (1961) 198 C.A.2d 430, 432, 17 C.R[j88¢e, who had granted plaintiff's motion for
new trial because he mistakenly thought he could not amend findings, set aside order and directed defendant's counsel
to prepare new findings].

Estate of Harris (1962) 200 C.A.2d 578, 590, 19 C.R. ft6bate judge signed decree of distribution without
examining it and later substantially changed it].

Lake v. Superior Court (1977) 67 C.A.3d 815, 818, 136 C.R[S&dilar to Blake v. Municipal Courtafter final
contempt order, judge attempted to correct it by adding essential finding of ability of contemnor to comply].

Tokio Marine & Fire Ins. Corp. v. Western Pac. Roofing Corp. (1999) 75 C.A.4th 110, 117, 89 C.Rudhent
could not be corrected to include party's insurers as judgment debtors; insurers were not parties at time of judgment,
trial court had no jurisdiction over them, and there was no evidence that court intended to include them as debtors at that
time].

Bell v. Farmers Ins. Exchange (2006) 135 C.A.4th 1138, 1144, 38 C.R.3@)8dgment interest rate provided
in judgment precisely carried out trial court's intent and could not be considered clerical error].

In Motores de Mexicali, S.A. v. Superior Court (1958) 51 C.2d 172, 331 P geititioner obtained a default
judgment against E Corp., which then went into bankruptcy. Meanwhile another creditor in a separate action obtained
an adjudication that the corporation was the alter ego of three individuals. Petitioner applied for an order to show cause
why its judgment should not be corrected to add the names of the individielth.the order was properly denied.
Mirabito v. San Francisco Dairy Co. (1935) 8 C.A.2d 54, 47 P.2d 8@ Thomson v. L.C. Roney & Co. (1952) 112
C.A.2d 420, 246 P.2d 101ifvolving parent and subsidiary corporations, are distinguishable. In each of those cases,
the facts justifying disregard of the separate corporate entity were explored during the trial, and the parent in effect
conducted the litigation through its attorney who represented both corporations. Here the individuals did not participate
in the basic action against the corporation, their attorneys did not represent the corporation, and no facts of domination
were developed (the judgment was by default). Hence, the proposed amendment would constitute a judgment against
them without a hearing, a denial of due procgs4.C.2d 174.)

SUPPLEMENT: [This section is current through the latest supplement]
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VIIl. CORRECTION AND AMENDMENT OF JUDGMENT
B. Correction of Clerical Error After Entry.
1. Nature of Power To Correct.

7 Witkin Cal. Proc. Judgm § 67
[§ 67] Nature of Power To Correct.

A court of general jurisdiction has the power, after final judgment, and regardless of lapse of time, to correct clerical
errors or misprisions in its records, whether made by the clerk, counsel, or the court itself, so that the records will
conform to and speak the trutiKgufman v. Shaif1896) 111 C. 16, 133 P. 393; San Francisco v. Browt908) 153
C. 644, 65096 P. 281; Takekawa v. Hol@915) 170 C. 323, 327,49 P. 593; Kohlstedt v. Hauseur (1937) 24 C.A.2d
60, 61, 74 P.2d 314; Estate of Goldberg (1938) 10 C.2d 709, 713, 76 P.2dn5@8,869;Benway v. Benway (1945) 69
C.A.2d 574, 579, 159 P.2d 682; Estate of Remick (1946) 75 C.A.2d 24, 27, 170 P.2d 96; In re Roberts (1962) 200
C.A.2d 95, 97, 19 C.R. 14€iting the text [power exists in criminal as well as civil cases and is not suspended by
pendency of appeal or habeas corpus proceediugsell v. Superior Court (1967) 252 C.A.2d 1, 7, 59 C.R. Bfrg,
8§70, citing the textPettigrew v. Grand Rent-A-Car (1984) 154 C.A.3d 204, 210, 211, 201 C.Rciti2§, the text;

People v. Landon White Bail Bonds (1991) 234 C.A.3d 66, 77, 285 C.Rcififf,the text;Aspen Int. Capital Corp. v.
Marsch (1991) 235 C.A.3d 1199, 1204, 286 C.R. @2ing the text [amendment of Colorado judgment to conform it to
the original Colorado decree]; see C.E.B., 3 Civil Proc. During Trial 3d, §23.29 et4&4m.Jur.2d (2006 ed.),
Judgments 8136t seq.)

This inherent power is confirmed by statute. "The court may, upon motion of the injured party, or its own motion,
correct clerical mistakes in its judgment or orders as entered, so as to conform to the judgment or order directed."
(C.C.P. 473(d)cf. F.R. Civ. P., Rule 60(ajee 11 Federal Practice & Procedure (Wright & Miller) §2854; 21A Federal
Procedure, L. Ed. §51:135; 11B Am.Jur. P.P. Forms (2007 ed.), Federal Practice and Procedure §81228, 1231.)

The correction may be made even though an appeal has been taken and is pEaglingS{ubenrauctil904) 141
C.573,57575 P. 174["It is true that the court by the appeal loses jurisdiction of the cause, for the purposes of the
appeal, but it does not lose jurisdiction of its recordBgust v. Superior Couit1912) 162 C. 343, 343,22 P. 956;
Crawford v. Meadows (1921) 55 C.A. 4, 10, 203 P. 428l it may also be made after affirmance of the judgment on
appeal. (a Mar v. Superior Court (1948) 87 C.A.2d 126, 129, 196 P.2d 98; Hennefer v. Butcher (1986) 182 C.A.3d
492, 506, 227 C.R. 31&n entry of correction order nunc pro tunc, see supra, 863.)

SUPPLEMENT: [This section is current through the latest supplement]
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a. Purely Clerical Errors.

7 Witkin Cal. Proc. Judgm § 68
[§ 68] Purely Clerical Errors.

The most obvious and appropriate exercise of the power to correct is in situations where there is a clerical error in
drafting or copying the judgment. Common examples include the following:

(1) Mistake in the name of a part{SeeFay v. StubenrauctiL904) 141 C. 573, 5745 P. 174; Thomson v. L.C.
Roney & Co. (1952) 112 C.A.2d 420, 425, 246 P.2d 1ahtendment to designate true name of judgment debtor];
Davis v. Rudolph (1947) 80 C.A.2d 397, 405, 181 P.2d 765; Jack Farenbaugh & Son v. Belmont Const. (1987) 194
C.A.3d 1023, 1027, 1029, 240 C.R.[jil@lgment was amended to add defendant corporation's alter ego, who had
control of litigation, as additional judgment debtor on ground that omission was "misnomer"].)

(2) Omission of the name of a par§seeBoust v. Superior Couitl912) 162 C. 343, 343,22 P. 956; Estate of
Goldberg (1938) 10 C.2d 709, 713, 76 P.2d 508a, §74;Kohlstedt v. Hauseur (1937) 24 C.A.2d 60, 61, 74 P.2d
314.)

(3) Mistaken term or phras€SeeChula v. Superior Court (1962) 57 C.2d 199, 202, 206, 18 C.R. 507, 368 P.2d
107[judgment holding attorney in contempt incorrectly recited that "Defendant” be taken into custody of sheriff, etc.;
judgment was amended nunc pro tunc to read that "George H. Chula" (petitioner) be Etatd;of Remick (1946) 75
C.A.2d 24, 29, 170 P.2d 9@ecree of distribution referring to property "or the proceeds" instead of "or value thereof,"
as petition prayed and court orderefiprland v. Dorland (1960) 178 C.A.2d 664, 668, 3 C.R. P&&ion by
administrator to recover estate property, judgment in favor of "the estate" was corrected to read "the heirs and/or
devisees'"].)

(4) Mistake in the description of propert{SeeMeyer v. Porath (1952) 113 C.A.2d 808, 811, 248 P.2d 984.)

(5) Mistake in the amount, items, or extent of the judgment entéBedTakekawa v. Hol€1915) 170 C. 323, 324,
149 P. 593; Estate of Soboslay (1935) 4 C.2d 177, 179, 47 P.2d 714; Hennefer v. Butcher (1986) 182 C.A.3d 492, 506,
507, 227 C.R. 318;iting the text [subtraction errorAspen Int. Capital Corp. v. Marsch (1991) 235 C.A.3d 1199, 1204,
1205, 286 C.R. 92fjudgment was missing costs and attorneys' fees incurred in collecting sister state judgment].)
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(6) Omission of date of entry of judgment from abstré8eeCommonwealth Land Title Co. v. Kornbluth (1985)
175 C.A.3d 518, 531, 220 C.R. 7%#jng the text.)

The failure of the clerk to perform the ministerial duty of entering judgment in conformity with the court's decision
is a typical ground for correction. (S&aufman v. Shai(1896) 111 C. 16, 193 P. 393; Culligan v. Leider (1944) 65
C.A.2d 51, 56, 149 P.2d 894; La Mar v. Superior Court (1948) 87 C.A.2d 126, 129, 196 P.2d 98; Aspen Int. Capital
Corp. v. Marsch, supra, 235 C.A.3d 12@%jng the text [amendment of entry of sister state judgment to correct clerical
error that occurred at time of entry; amendment was necessary to conform entry to decision actually rendered by sister
state court].)

Replacement of a lost record is a similar exercise of the power.\{8leen v. Nichols (1942) 55 C.A.2d 678, 681,
131 P.2d 596part of appellate court's remittitur was lost; order directing filing of certified copy nunc pro tunc as of
date original was filed].)

SUPPLEMENT: [This section is current through the latest supplement]
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b. Inadvertent Error of Trial Judge.

7 Witkin Cal. Proc. Judgm § 69
[§ 69] Inadvertent Error of Trial Judge.

(1) General Rulelf the trial judge through inadvertence or mistake makes or signs an order or decision different from
that which the judge intended, he or she may correct this error as readily as that of the clerk in entering a judgment.
(Bastajian v. Brown (1941) 19 C.2d 209, 214, 120 P.2uhBa, §77;Estate of Costa (1951) 37 C.2d 154, 157, 231 P.2d
17; In re Marriage of Sheridan (1983) 140 C.A.3d 742, 746, 189 C.R. 688g the text;Pettigrew v. Grand
Rent-A-Car (1984) 154 C.A.3d 204, 210, 201 C.R. 1¥8a, 8§72, citing the textConservatorship of Tobias (1989) 208
C.A.3d 1031, 1035, 256 C.R. 5ZgeMartin v. Martin (1970) 2 C.3d 752, 760, 87 C.R. 526, 470 P.2d p@&c pro
tunc correction of general discharge in bankruptcy to exclude nondischargeable obligation to pay alimony, by federal
referee acting undd¥.R. Civ. P., Rule 60(3)

The following are among the cases illustrating this rule:

Martin v. Ray (1946) 74 C.A.2d 922, 928, 170 P.2djd8ge signed formal judgment prepared by party and
differing from prior memorandum filed by judge].

Raines v. Damon (1949) 89 C.A.2d 812, 815, 201 P.2djB@gment mistakenly covered issues that, by
stipulation, were to be governed by decision in another action].

Hansen v. Hansen (1949) 93 C.A.2d 568, 570, 209 P.2ddi26rce decree mistakenly omitted condition that
alimony should terminate on remarriage].

Nathanson v. Murphy (1957) 147 C.A.2d 462, 468, 305 P.2dditi0g text [inadvertent award of interest to run
from time of wrongful taking of money instead of time of judgment].

Muller v. Municipal Court (1959) 176 C.A.2d 156, 158, 160, 1 C.R. pAinute entry, "counsel for defendant” to
prepare judgment, corrected to read "Clerk"].

Gravert v. DeLuse (1970) 6 C.A.3d 576, 581, 86 C.R]j@anile court judge, in order adjudging child dependent,
inadvertently described G as father; paternity was not in issue, and was subject of paternity suit by child against
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defendant D].

Poole v. Work. Comp. App. Bd. (1989) 211 C.A.3d 694, 697, 259 C.Rcifi6g,the text [error stating that
workers' compensation case had been "closed" corrected to "suspended"].

On v. Cow Hollow Properties (1990) 222 C.A.3d 1568, 1574, 272 C.R.cit8tg the text [error awarding
defendants attorneys' fees as "cross-complainants" for their unsuccessful cross-complaint corrected to "defendants" for
their successful defense of case-in-chief].

Ames v. Paley (2001) 89 C.A.4th 668, 672, 107 C.R.2dtsiabcourt had inherent power to correct judgment to
conform to terms of settlement agreement that provided for interest on promissory note and for operative date of note;
judgment had to be corrected to include date of note and date when interest began to accrue].

(2) Presumption of Inadvertenck Wilson v. Wilson (1948) 88 C.A.2d 382, 198 P.2d 3hé,appellate court
modified an interlocutory divorce decree awarding community property and directed that the property should be
assigned in the final decree. Thereafter, a different superior court judge signed a final decree silent on the disposition.
Held, a nunc pro tunc correction was proper. In answer to the argument that this was merely judicial error--failure to
follow the law--the court observed that it was the duty of the superior court judge to carry out the decision of the
appellate court, that it could not be assumed that he would deliberately flout that decision, and that, therefore, the
erroneous decree must have been inadvertently sigd&dC.A.2d 383.)

In Estate of Goldberg (1938) 10 C.2d 709, 76 P.2d 568a, §74, the court used language to the effect that where
the judgment is not that which the law ought to have pronounced on the facts of record, it may be presumed to be a
clerical misprision rather than a judicial blundét0 C.2d 716.)n Estate of Eckstrom (1960) 54 C.2d 540, 7 C.R. 124,
354 P.2d 652this language was disapproved. A probate decree of distribution ordered an improper deduction from the
distributive share of a trustee, for federal estate tax purposes. Some 20 months later, on motion of the executor, another
judge ordered a nunc pro tunc correction to eliminate the deduction as a clerical misptigidimeversed. If the order
was the one intended, even though clearly erroneous, it cannot be corrected under the inherent power after it is final. "It
is only when the form of the judgment fails to coincide with the substance thereof, as intended at the time of the
rendition of the judgment, that it can be reached by a correative pro tuncorder." (54 C.2d 545.)

SUPPLEMENT: [This section is current through the latest supplement]
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c. Mistake of Attorney Draftsman.

7 Witkin Cal. Proc. Judgm § 70
[§ 70] Mistake of Attorney Draftsman.

In Russell v. Superior Court (1967) 252 C.A.2d 1, 59 C.R. 881h parties were awarded decrees of divorce, and
alimony was covered by agreement, as follows: (a) a written stipulation that, on granting of the final decree, "the Court
may re-evaluate the alimony award and make some further order"; (b) the minute order granting interlocutory decrees,
which stated that "upon entry of a final decree, both parties request that the matter of alimony be reviewed." The
interlocutory decree used the words of the written stipulation. The final decree, prepared by the husband's attorneys, was
submitted by them to the judge without reminding him of the agreed plan to review alimony, and he signed it without
doing so. More than 6 months later, after time for relief undet.P. 473 see 8Cal. Proc.(5th), Attack on Judgment in
Trial Court, 8175 et seq.) had elapsed, the wife petitioned for reevaluation of the alimony allowance. The judge decided
that he had jurisdiction, and the husband sought prohibitietd, writ denied.

(a) The intention of the parties and the judge was to reserve jurisdiction to modify the alimony award. "Inclusion of
provision for the time--the making of the final decree--was merely a convenient occasion when the
already-agreed-to-and-ordered reevaluation was to od@52'C.A.2d 6.)

(b) The language of the interlocutory decree was ambiguous. In view of the minutes of the court ("both parties
request”), it should have said "shall" instead of "may." This was not a case of a memorandum or minute recital
improperly contradicting a clear order (citing the text), but one of an ambiguity or clerical error in the decree. The
judge, acting under mistake as to extrinsic facts on which his action was predicated, had inherent power to vacate a
judgment that otherwise would not have been rendd@s® C.A.2d 6.)Actually, the mistake was not that of the judge.
The mistake was that of the draftsman of the decree--the husband's lawyer. In these times busy judges must of necessity
rely heavily upon the attorneys to prepare orders and judgments accurately so that they express that which was done at
the trial and that which the judge had called fq252 C.A.2d 8.]SeeZisk v. Roseville (1976) 56 C.A.3d 41, 47, 127
C.R. 896; In re Marriage of Mercado (1977) 75 C.A.3d 701, 704, 141 C.R. 423; Hennefer v. Butcher (1986) 182 C.A.3d
492, 507, 227 C.R. 318iting the text [judgment modified to correct subtraction error of attorney draftsman].)

SUPPLEMENT: [This section is current through the latest supplement]
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d. Clarification of Ambiguity.

7 Witkin Cal. Proc. Judgm § 71
[§ 71] Clarification of Ambiguity.

An extension of the power of correction was recognizeBstate of Careaga (1964) 61 C.2d 471, 39 C.R. 215, 393
P.2d 415.The judge ordered entry of a decree of distribution. On motion, many years later, to amend the decree nunc
pro tunc, it appeared that the word "such" had been inserted before "issue living," as the latter words appeared in the
will. The judge testified, of course, that he intended to follow the will, but had no independent recollection of the
decree. Thus, it was a typical judicial error, i.e., the judge had knowingly signed the particular decree without carefully
reading it to see that it conformed to the willeld, the error was clerical and could be corrected on the theory that the
inserted word was actually superfluous; i.e., the order merely clarified the original decree, which was made ambiguous
by the inclusion of the word. "Theunc pro tunaecree, therefore, was the decree which the court intended to enter at
the time it entered the original decreé61 C.2d 478.)

SUPPLEMENT: [This section is current through the latest supplement]
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7 Witkin Cal. Proc. Judgm § 72
[§ 72] Judge's Intention To Rule Correctly.

An even more startling departure from the established principles in this field occurEstate of Doane (1964) 62
C.2d 68, 41 C.R. 165, 396 P.2d 584 petition for distribution of a trust estate did not follow the terms of the will. The
probate judge made an order in exact conformity with the petition. It became final, and the error was not detected until
years later. Then, on motion for an order nunc pro tunc to correct the decree, the original probate judge testified that it
was his intention to follow the terms of the will and that he would not have signed an order contrary to it; therefore this
decree did not express his intended decision. On this evidence, the Supreme Court held that the error was clerical, citing
Estate of Careaga (1964) 61 C.2d 471, 39 C.R. 215, 393 P.2dstpfa, §71(62 C.2d 71.)

The dissenting opinion iDoanedistinguishedCareaga The error here was judicial. The judge followed the
petition without comparing it with the will, i.e., he failed to correctly interpret the facts. And, although the decision
gives effect to the testator's intent, it threatens the finality of decrees of distribution. "In every case where the provisions
of a decree of distribution are different from those of the will, and the original probate judge testifies that he really did
not mean to sign the order but erroneously believed the order followed the will, the decree now will be subject to
correction by anunc pro tunoorder." (62 C.2d 73.YSeeGill v. Epstein (1965) 62 C.2d 611, 615, 44 C.R. 45, 401 P.2d
397][citing Doaneand stressing judge's declaration of his intention].)

Doanewas nevertheless followed Pettigrew v. Grand Rent-A-Car (1984) 154 C.A.3d 204, 201 C.R.Réntiff
sued defendant vehicle owner on its liability for a driver's negligence WieleiC. 17150Defendant failed to seek an
instruction undekeh.C. 1715bn the limitation of liability to $ 15,000, and the jury verdict for $ 150,000 was followed
by a judgment in that sum. After denial of its motion for a new trial, defendant moved to vacate or modifyQuGder
473 and the trial judge modified the judgment by reducing the damage award to $ 18@&l@0affirmed; the
governing statute was overlooked through inadvertence of counsel and the court. "It cannot be presumed that the court
intended deliberately to render and enter a judgment which was contrary to law. Thus, there was an error in the
judgment which was made inadvertently; it was a clerical error and could be corrected by the court under its statutory
and inherent power so to dq154 C.A.3d 211.)

SUPPLEMENT: [This section is current through the latest supplement]
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f. Judgment Based on Invalid Stipulation.

7 Witkin Cal. Proc. Judgm § 73
[8 73] Judgment Based on Invalid Stipulation.

In Bowden v. Green (1982) 128 C.A.3d 65, 180 C.Rp#ntiffs sold a business to defendants, receiving a
promissory note for the price. The note provided that any state or federal tax refunds obtained by defendants would be
paid to plaintiffs, and plaintiffs' complaint on the note alleged breach of this latter provision. Defendants answered with
denials of liability, and also cross-complained for damages for fraud in the negotiations for sale of the business. At a
court trial, the judge found that plaintiffs were entitled to a state income tax refund with interest and attorneys' fees, and
entered judgment accordingly, but with an additional provision that defendants take nothing by their cross-complaint.
The judge resigned after the trial, and, 1 year later, defendants moved to correct the judgment, submitting the judge's
declaration that the provision dismissing the cross-complaint was not brought to his attention at the time he signed the
judgment, and that he did not intend to include it because the parties had informally agreed to a later trial of the issues
raised by the cross-complaint. Plaintiffs submitted the declaration of their trial counsel that counsel for both parties had
stipulated to dismiss the cross-complaint in consideration of plaintiffs dropping their claim to accelerate the balance due
on the note. Defendants countered with the declaration of one of them that defendants had never authorized dismissal of
their cross-complaint and were unaware of it. At the hearing, the new judge found that the parties through their counsel
had made a valid stipulation to dismiss the cross-complaint, that the judgment was signed without objection from
defendants' counsel, and that there was no inadvertence or clericaH=idreversed.

(a) In determining whether an error is clerical or judicial, the judge's own statement is the best evidence and his or
her declaration will be extremely persuasive on apgéal8 C.A.3d 71, 72yuoting the text.) Here, the record contained
no evidence to contradict the first judge’s declaration that he signed the judgment dismissing the cross-complaint by
inadvertence(128 C.A.3d 72.)

(b) Nevertheless, if defendants validly stipulated to that judgment they cannot, after their expressed consent,
complain on appeal that the trial judge made a clerical error. There was substantial evidence to support the new trial
judge's finding of such a stipulation by counsel, and if the stipulation was properly executed (as the evidence showed)
and was within the authority of defendants' attorney, it was binding on defen@28sC.A.3d 72.)

(c) However, a stipulation to give up a client's cause of action, without consent, ratification, or estoppel, is invalid.
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(128 C.A.3d 73see 1Cal. Proc.(5th), Attorneys8247.) And here there was no evidence in the record of authority,
actual or ostensible, ratification or estop@R8 C.A.3d 73.Thus, the judgment was entered by clerical error, and
could not be upheld as a valid judgment by consgit8 C.A.3d 74.)

SUPPLEMENT: [This section is current through the latest supplement]
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7 Witkin Cal. Proc. Judgm § 74
[§ 74] Motion.

(1) Motion or Application of PartyA party may seek the correction by motion un@e€.P. 473(d)supra, 867). (See
Raines v. Damon (1949) 89 C.A.2d 812, 816, 201 P.2d 88&;Civil Practice, 4 Procedure, §28:38 [notice of motion
for order to correct clerical error], §28:39 [ordedp Am.Jur.2d (2006 ed.), Judgments 8§&53eq.; 15 Am.Jur. P.P.
Forms (2005 ed.), Judgments, 837 et seqFdR. Civ. P., Rule 60(ajl1 Federal Practice & Procedure (Wright &
Miller) §2855; 11B Am.Jur. P.P. Forms (2007 ed.), Federal Practice & Procedure, §1228; 21A Federal Procedure, L.
Ed. §51:135)

There is some authority for issuance of mandamus to compel the judge to adta(Bke v. Superior Court
(1948) 87 C.A.2d 126, 131, 196 P.2d 9BUt the remedy by appeal from an order denying relief is considered adequate
in the absence of unusual circumstancBsielan v. Superior Court (1950) 35 C.2d 363, 371, 217 P.2d 951
[disapproving reasoning dfa Mar and similar decisions].)

(2) Court's Own Motion. C.C.P. 473(d3upra, 867) recognizes the inherent power of the court to act on its own
motion. (Seetstate of Soboslay (1935) 4 C.2d 177, 179, 47 P.2d 714; Kohlstedt v. Hauseur (1937) 24 C.A.2d 60, 62, 74
P.2d 314; Wilson v. Wilson (1948) 88 C.A.2d 382, 384, 198 P.2d 916; F.R. Civ. P., Rule BD{@gderal Practice &
Procedure (Wright & Miller) 82855; 21A Federal Procedure, L. Ed. 851:135.)

(3) No Time LimitA motion underC.C.P. 473(b¥or relief from a judgment must be made within 6 months of
entry of the judgment (see®al. Proc.(5th), Attack on Judgment in Trial Cour§175), but a clerical error may be
corrected at any time, whether the correction is sought by motion or is made on the court's own ma&siaterof
Goldberg (1938) 10 C.2d 709, 76 P.2d 5% testator directed that his property be divided among his four children,
and the court directed distribution "in accordance with terms of the will," but the decree omitted the name of one child
as a distributee. On the hearing of a petition of the executor 35 years later, a new judge of the probate court made a nunc
pro tunc order correcting the decree to include that chikeld, this was proper, though there was no evidence of the
actual intention of the original judge except the language of the minute order and d&6r€e2d 717.YSeeKaufman
v. Shain(1896) 111 C. 16, 233 P. 393; Peoples Ditch Co. v. Foothill Irr. Dist. (1932) 123 C.A. 257, 262, 11 P.2d 86;
Pettigrew v. Grand Rent-A-Car (1984) 154 C.A.3d 204, 209, 201 C.R.cf25;R. Civ. P., Rule 60(g)'whenever"];
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11 Federal Practice & Procedure (Wright & Miller) 82855; 21A Federal Procedure, L. Ed. §51:135.)
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7 Witkin Cal. Proc. Judgm 8§ 75
[§ 75] Notice.

The law is unclear about whether notice is required before a court may correct or amend a judgment. (See C.E.B., 3
Civil Proc. During Trial 3d, 823.29 [recommending that notice be given].) On the one hand, "abundant authority"
supports the proposition that "the court has inherent power either on its own motion, or on ex parte application, or on
notice, to set aside an order or judgment taken through its own inadvertence or midkakaté of Costa (1951) 37
C.2d 154, 157,231 P.2d 17.)

Nevertheless, some decisions have stated that notice is required, except when the error appears on the face of the
record, is within the judge's knowledge, or is clear from undisputed facts H8ate of Hultin (1947) 29 C.2d 825,
830, 178 P.2d 756; Badella v. Miller (1955) 44 C.2d 81, 87, 88, 279 P.2d €&8taand similar cases were explained
as dealing with error appearing on face of record, ldottin was quoted with approval, comments, however, were
dicta, because case did not involve "either clerical error or judicial inadvertefgfjam v. De Long (1947) 81
C.A.2d 559, 562, 184 P.2d 7(5otice is required if amendment affects substantial rights or right to appeal]; cf.
Ukegawa Bros. v. Agricultural Lab. Rel. Bd. (1989) 212 C.A.3d 1314, 1321, 261 C.Rq4@thgHultin; Board had
no duty to hold evidentiary hearing where clerical nature of error appeared on face of récBrdJiv. P., Rule 60(a)
["with or without notice"]; 11 Federal Practice & Procedure (Wright & Miller) §284%8;A.L.R.2d 224conflicting
views of other courtsj46 Am.Jur.2d (2006 ed.), Judgments §&54eq.)

SUPPLEMENT: [This section is current through the latest supplement]
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[8 76] Methods of Proof.

Page 100

A few early decisions suggested that the error must appear from the record. (Seéemnis.v. Leffingwel{(1899)
126 C. 369, 37158 P. 940.)It has long since been settled, however, that the error may be shown by any competent
evidence, including the trial judge's statement based on his or her own recollectioKa{8gen v. Shai(1896) 111
C. 16, 2143 P. 393affidavit of shorthand reporter]n re Roberts (1962) 200 C.A.2d 95, 97, 19 C.R. Tifihg the

text [affidavit of judge and testimony of clerk]; infra, §§77, 78.)

SUPPLEMENT: [This section is current through the latest supplement]
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7 Witkin Cal. Proc. Judgm 8§ 77
[8 77] Trial Judge's Determination Upheld.

Where the error is made by the judge, it is seldom clear from the record or other extrinsic evidence whether the error
is judicial or clerical; i.e., whether the judge (1) knowingly rendered a judgment without realizing that it was bad in law
(judicial error), or (2) inadvertently or by mistake signed findings or a judgment or order that the judge did not intend to
constitute his or her decision. The issue is one of the judge's intent, and the best evidence is the judge's own statement,
either express or implied from the order of correction. Hence, where the record permits an inference of clerical error, the
judge's affidavit or declaration will be extremely persuasive on appgalldy v. B. & H. Trans. Co. (1931) 114 C.A.

320, 322, 299 P. 74phere there was not even a recital of inadvertent mistake, but a mere order to "correct the record"];
Peoples Ditch Co. v. Foothill Irr. Dist. (1932) 123 C.A. 257, 260, 11 P.2d 86; Kohlstedt v. Hauseur (1937) 24 C.A.2d
60, 62, 74 P.2d 31ft is for the judge who made the original decision to decide whether the judgment as written
expresses his decisionenton v. Denton (1971) 18 C.A.3d 708, 715, 96 C.R.[dBfer in separate maintenance

action to sell property to pay wife's attorney and accountant fees inadvertently failed to cover contingency that property
would sell for less than amount needed; correction to make husband pay balance dBeetlyén v. Green (1982) 128
C.A.3d 65, 71, 72, 180 C.R. 9uoting the text [judge's declaration that he signed judgment dismissing cross-complaint
solely by inadvertencef;onservatorship of Tobias (1989) 208 C.A.3d 1031, 1035, 256 C.R. 525.)

The extraordinary freedom that this rule gives a trial judge, and the manner in which it clouds the distinction
between clerical and judicial error, are well illustratediastajian v. Brown (1941) 19 C.2d 209, 120 P.2dPfintiff
sued to quiet title on the theory that trust deeds, and a conveyance in satisfaction thereof to defendants, were voidable
for fraud and undue influence. The court by minute entry ordered judgment for defendants. Defendants' chief attorney
became ill and his draft of findings was not submitted. A year later, plaintiff's attorney prepared findings supporting
judgment for defendants but with extremely favorable provisions for his own client (the losing party), which he served
on defendants' new attorney and filed. Defendants' attorney promptly wrote the judge that proper findings had been
drawn a year ago, and that the proposed findings favorable to plaintiff were "pure bunk." A few weeks later, the judge
signed plaintiff's proposed findings. Shortly afterwards, on defendants' motion, the judge set them aside and directed
new findings for defendants, reciting that the others had been made inadvertently, that they did not express his true
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intent, and that he had relied on fraudulent representations of plaintiff's counsel that the proposed findings conformed to
the judgment orderedHeld, the judge's action was an authorized correction of a clerical error. His declaration that the
findings did not conform to his intended judgment "cannot be wholly disregarded nor lightly brushed aside. It was a
declaration of a fact that was concealed in the mind of the judge, and no one was in a better position than he to state his
true intent."(19 C.2d 214.)

The judgment ultimately rendered by the trial court was, of course, the only appropriate one, and the same result
would have been reached by the normal procedure of motion for new trial or appeal. But the decision places in the
hands of the trial judge a relatively uncontrolled power, unlimited in time, over many final judgments. Here, the judge
had before him a letter from defendants' counsel denouncing the findings as unwarranted. It can scarcely be assumed
that he ignored the letter, and it is hard to see how he could have signed the erroneous findings inadvertently after
having read it. As the dissent argues, all of the circumstantial evidence points to an advertent judicial error, and the only
basis for the conclusion that the error was clerical was the judge's own declaration. Thus, under the holding of the case,
the trial judge alone may determine whether such a final judgment shall stand or fall, and the judge's determination will
be upheld if it has some evidentiary support in inferences from the red®@d.2d 215.YSeeNathanson v. Murphy
(1957) 147 C.A.2d 462, 469, 470, 305 P.2d Tdoting the text andlorgan v. State Bd. of Equalization (1949) 89
C.A.2d 674, 201 P.2d 85 fra, 878, and characterizirBastajianrule as "extreme"].)

SUPPLEMENT: [This section is current through the latest supplement]
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7 Witkin Cal. Proc. Judgm § 78
[8 78] Trial Judge's Determination Rejected.

The view that the judge's determination is conclusive was expressly repudid&stata of Burnett (1938) 11 C.2d
259, 79 P.2d 89and the rule was declared that "where the facts upon which the court acted are undisputed and only one
conclusion can be drawn from them, the appellate court is not bound by the order made (EloB2d 262.)
Bastajian v. Brown (1941) 19 C.2d 209, 120 P.2d®pra, 8§77, is hard to reconcile wiltstate of Burnetand the line
of cases that require something more than the trial judge's own declaration or act of correctidbhcKaeeay v.
McKannay (1924) 68 C.A. 709, 715, 230 P. 218; Felton Chemical Co. v. Superior Court (1939) 33 C.A.2d 622, 628, 92
P.2d 684.)

Morgan v. State Bd. of Equalization (1949) 89 C.A.2d 674, 201 P.2da#8t9,a careful review of the California
decisions, suggests the following approach to situations involving substantial changes in the judgment: "In such cases, if
the court is purporting to correct a clerical error, it should say so, or there should be something in the record to show it.

... Where there is conflicting evidence as to whether the error was clerical, the reviewing court will probably accept the
conclusion of the trial court. ... If the record shows clearly that there was no clerical error, the recital by the trial court
will not be conclusive.'(89 C.A.2d 682.)

The Morganview was followed, an@astajianandNathanson v. Murphy (1957) 147 C.A.2d 462, 305 P.2d 710,
supra, 8§77, were distinguished as involving evidence independent of the judge's own declarhidmint in. Nacht
(1959) 167 C.A.2d 254, 334 P.2d 27%.the hearing on a contested motion by the husband for entry of a final decree of
divorce, both parties testified to numerous visits and acts of intercourse. The judge thereupon terminated the testimony,
stating that the husband's affidavit of no cohabitation was perjury, that there was a reconciliation, and that counsel for
the wife should prepare an order denying the final decree. The order so prepared was signed and filed December 17. On
December 18, on the hearing of a further motion to set aside the interlocutory decree (which the court had instructed the
wife's counsel to file), the court said that the husband should have a decree and refused to allow further argument,
whereupon a minute order was entered granting the motion for a final decree. Thereafter, on February 25, the judge
made an order setting aside his first order denying that motion, and directing entry of the decree nunc pro tunc, adding
the declaration that the order of December 17 had been entered inadveHenhdlyeversed.
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"Thus the question narrows down to this. A hearing is had. At that hearing the trial judge not only indicates how he
has weighed the evidence, but expressly makes a finding on the vital issue and makes his ruling. The formal order
reflecting those views is entered. Then, on the next day, the judge enters a contrary order, declaring that the earlier order
had been entered inadvertently. There is nothing in the record to support this declaration of inadvertence except the
declaration of the court itself. ... Can the judge, by merely declaring that a prior ruling was entered inadvertently, set
that ruling aside and enter a different ruling? Will the appellate court, based on such a declaration alone conclusively
presume that the change in mind occurred prior to the entry of the first order? We think not. The sanctity of judicial
pronouncements cannot be made to depend on such insecure foundations. ... In our opinion, before a formal ruling can
be set aside and a contrary ruling made on the ground of inadvertence, there must appear in the record something to
support the finding of inadvertence other than the declaration of the court to this efl&.C.A.2d 264.jBut see
Estate of Doane (1964) 62 C.2d 68, 41 C.R. 165, 396 P.2d$§ika, 8§72 [probate judge's declaration of intention was
accepted]Pettigrew v. Grand Rent-A-Car (1984) 154 C.A.3d 204, 209, 201 C.RsLp5a, §72 [no declaration of
intention by trial judge].)

SUPPLEMENT: [This section is current through the latest supplement]
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[§ 79] Statutory Authority To Modify Judgment.

Some judgments, although final in all of the important senses (final determination of rights of parties, affirmed on
appeal or time for appeal and other attack gone, res judicata; see supra, 881, 7), are nevertheless subject to modification
by the court after they have become final. In these cases, the court, by statute or under long established equitable
principles, has continuing jurisdiction over the subject matter of the cause after judgment.G8ke®toc.(5th),
Jurisdiction,88421, 423.)

The principal statutory examples are decrees for the following:

(1) Support of a spouse or chilé court may reexamine the circumstances of a spouse or child to whom support
was ordered in a dissolution or similar action and modify the award accordinglyF8eity C. 3651 modification of
child, family, or spousal supporty¥odicka v. Wodicka (1976) 17 C.3d 181, 188, 130 C.R. 515, 550 P.2d ih@a],
8364, citing the textKlinker v. Klinker (1955) 132 C.A.2d 687, 694, 283 P.2d8®ulated judgment for insane wife,
that husband was liable but wife was not yet in need; jurisdiction was expressly reséiled)y. Allen (1956) 138
C.A.2d 706, 708, 292 P.2d 584dupport of child]; 20Summary10th),Parent and Child§439 et seq.; 1Summary
(10th),Husband and Wife§273 et seq.)

(2) Custody of a child(SeeFamily C. 3087Imodification of joint custody]; 1Gummary(10th),Parent and Child,
§8223, 249 et seq., 265.)

(3) Unlawful detainer(C.C.P. 1179trial court may relieve tenant from forfeiture and restore tenant to former
tenancy]; se&ill Petrolium v. Hayer (2006) 137 C.A.4th 826, 832, 40 C.R.3d [&2L&.P. 1179s specific statutory
procedure that vests trial court with authority to affect judgment after its entry].)

SUPPLEMENT: [This section is current through the latest supplement]
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7 Witkin Cal. Proc. Judgm § 80
[§ 80] Express Reservation of Jurisdiction.

Independent of statute, a court that renders an equitable decree may appropriately reserve jurisdiction to take steps to
carry it into effect, and, to that end, may make changes in procedural provisiong\l(&eg. California Water & Tel.
Co. (1946) 29 C.2d 466, 481, 176 P.2d 8; Lesser & Son v. Seymour (1950) 35 C.2d 494, 500, 218 P.2d 536; Gibson v.
River Farms Co. of Calif. (1942) 49 C.A.2d 278, 284, 121 P.2d 504; Day v. Sharp (1975) 50 C.A.3d 904, 912, 123 C.R.
918; Palo Alto-Menlo Park Yellow Cab Co. v. Santa Clara County Transit Dist. (1976) 65 C.A.3d 121, 130, 135 C.R.
192,quoting the text [permanent injunctioristes v. Rowland (1993) 14 C.A.4th 508, 536, 17 C.R.2d@@dting the
text; 6 Cal. Proc.(5th), Provisional Remedieg§399 et seq.; Zal. Proc.(5th), Jurisdiction,§420.)

The jurisdiction reserved is to modify procedural provisions, not to materially change the adjudication of
substantial issues. Thus,@rban Lumber Co. v. Fearrien (1966) 240 C.A.2d 853, 50 C.Ra4&hntract between
plaintiff and defendants gave plaintiff the right to cut and remove timber from defendants' land for 10 years from April
4, 1951. A dispute led to litigation, and in June 1959, defendants obtained a preliminary injunction preventing removal
of certain kinds of timber. After trial, a judgment was entered in June 1962, dissolving the injunction and extending the
contract right of plaintiff to log the area for an additional period (1 year and 10 months) to compensate for the time
during which its operations were halted by the injunction. The judgment also provided for continuing jurisdiction. In
April 1964, plaintiff sought a modification to give it a further extension of time to log, on a showing of delays caused by
efforts to obtain state authorization and right-of-way over adjoining land. The judge denied the order and plaintiff
appealedHeld, affirmed.

(a) The original extension was given by the judgment to remedy plaintiff's inability to exercise its contract rights
during the litigation. This was a judicial modification of the contract based on an adjudication of the (840e6.A.2d
858.)

(b) The subsequent motion did not involve a mere procedural change. "[T]he modification sought by plaintiff was
not a request to extend the time for enabling plaintiff to follow the procedure prescribed by the judgment, but an attempt
to materially change a substantial adjudicated portion of the judgment consisting of the determination that the vital
provision of the contract, providing for its duration, be extended for the specific period therein provided. To hold that
such extension could be further extended upon contingencies not related to procedural matters intended to accomplish
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the enforcement of the judgment would be to countenance an act in excess of the trial court's juris(Retba.A.2d
858.)

A maodification that goes beyond the issues raised in the pleadings or pretrial proceedings is of course invalid.
(Orange County Water Dist. v. Colton (1964) 226 C.A.2d 642, 649, 38 C.Rse8Gupra, §2%;.J.A. Corp. V.
Trans-Action Financial Corp. (2001) 86 C.A.4th 664, 671, 103 C.R.2d®m@8lification of lienholder's judgment of
judicial foreclosure into money judgment against borrower for entire amount of debt was invalid; lienholder's claim that
it was sold-out junior lienholder entitled to avoid one-action rule was not raised by pleadings before judgment, not
subject of pretrial discovery, not subject of evidence to meet burden of proof, and not tested by borrower's defenses].)

SUPPLEMENT: [This section is current through the latest supplement]
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7 Witkin Cal. Proc. Judgm § 81
[§ 81] In General.

A court also has inherent power, without express reservation (supra, §80), to take steps to carry its equitable decree
into effect and to make changes in procedural provisidresger & Son v. Seymour (1950) 35 C.2d 494, 500, 218 P.2d
536; Vallelunga v. Gomes (1951) 102 C.A.2d 374, 381, 227 P.2dg@er to order distribution of fund deposited
with court]; Brown v. Brown (1971) 22 C.A.3d 82, 84, 99 C.R. 3diting the text;Vanderstok v. Bank of America
(1972) 29 C.A.3d 731, 734, 105 C.R. 688Bing the text;In re Marriage of Fithian (1977) 74 C.A.3d 397, 402, 141 C.R.
506, citing the text [dissolution court had authority to order husband to deposit wife's share of his retirement pay in
court].)

In Hercules Glue Co. v. Littooy (1941) 45 C.A.2d 42, 113 P.2d defendant agreed to assign a patent. Plaintiff
obtained a decree of specific performance of the agreement, conditioned on payment of defendant's expenses. After
defendant's unsuccessful appeal and finality of the appellate judgment, he asked for $ 250 additional expenses incurred
in obtaining the patent pending the appé#dld, the trial judge had power to order payment, for the plain purport of the
decree was that plaintiff should have clear title to the patent and defendant should be reimbursed for all expenses in
securing it.(45 C.A.2d 45.)

In Barnes v. Chamberlain (1983) 147 C.A.3d 762, 195 C.R. giemtiff purchasers sued defendant vendor for
specific performance of a contract to sell a house. The trial court's judgment stated that plaintiffs were entitled to a
conveyance on condition that they pay the purchase price into escrow within 90 days of the entry of judgment.
Defendant appealed without seeking a stay u@léx.P. 917.4see 9Cal. Proc.(5th), Appeal,§243), and the judgment
was affirmed. When plaintiffs sought to amend and supplement the judgment to enforce its terms, defendant contended
that the 90-day period for performance of the condition had expired while the appeal was pending. The trial judge
concluded that the judgment should have allowed plaintiffs 90 days from the date the judgment became final, and
amended and supplemented the judgment accordikigl, affirmed.

(a) Defendant argued th&t C.P. 917.4ave unamendable finality to the judgment where no stay was sought. This
interpretation is not supported by the language of the section or the general purpose of the statutes governing stay on
appeal, and would lead to absurd results. "[T]he successful party in the trial court would have to perform the conditions
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of the judgment to fulfill the buyer's duties under the terms of the escrow, while at the same time the losing party, in the
process of appealing and seeking to set the judgment aside, would void the very escrow the buyer would be required to
complete."(147 C.A.3d 766.)

(b) Cases such dssser & SorandHercules Glue Comake it clear that a court of equity has authority, with or
without an express reservation of jurisdiction, to make additional orders supervising the details of the decreed
performance. Here, "by its very terms and nature, the decree envisioned the performance of complex mutually
interrelated escrow terms and conditions. Where an equity court acts to enforce the terms of its sale decree, the effects
are procedural directions. Followup orders do not alter the substantive rights of the parties. ... Any delay in the
execution of the judgment was a result of [defendant's] actions in appealing the trial court's order. [Defendant] by the
appeal process effectively forestalled the fulfillment of the ordd®7 C.A.3d 769.)

SUPPLEMENT: [This section is current through the latest supplement]
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7 Witkin Cal. Proc. Judgm § 82
[§ 82] Prohibitory Injunction.

An even greater power, to make modifications in the substantial terms of the decree, necessarily exists where a
permanent prohibitory injunction is granted. "This is so because the decree, although purporting on its face to be
permanent, is in essence of an executory or continuing nature, creating no right but merely assuming to protect a right
from unlawful and injurious interference. Such a decree, it has uniformly been held, is always subject, upon a proper
showing, to modification or dissolution by the court which rendered 8dntag Chain Stores Co., Ltd. v. Superior
Court (1941) 18 C.2d 92, 94, 113 P.2d 6&@&eGreen Trees Enterprises v. Palm Springs Alpine Estates (1967) 66 C.2d
782,788, 59 C.R. 141, 427 P.2d 805; Palo Alto-Menlo Park Yellow Cab Co. v. Santa Clara County Transit Dist. (1976)
65 C.A.3d 121, 130, 135 C.R. 192; Bernardi v. City Council of Los Angeles (1997) 54 C.A.4th 426, 438, 63 C.R.2d 347
[stipulated judgment validating redevelopment plan could not be characterized as continuing prohibitory injunction and
was not subject to modification]; Cal. Civil Practice, 2A Procedure, 816:146 [motion to vacate or modify injunction],
§16:147 [order vacating or modifying injunctio2 Am.Jur.2d (2000 ed.), Injunctions 8312A Am.Jur. P.P. Forms
(2002 ed.), Injunctions, 88109, 110; on similar power to modify preliminary injunctionJsém Interchange v.

Savage (1959) 52 C.2d 601, 606, 342 P.2d 249; Branker v. Superior Court (1958) 165 C.A.2d 816, 818, 332 P.2d 711,
New Tech Dev. v. Bank of Nova Scotia (1987) 191 C.A.3d 1065, 1072, 236 C.R. 746; 42 Am.Jur.2d (2000 ed.),
Injunctions 83096 Cal. Proc.(5th), Provisional Remedie§399 et seq.)

Usually the application to modify an injunction is based on a change in circumstances, and it has occasionally been
assumed that neither an error of law nor a change in the law would justify that action. (See earlier California decisions
cited inSontag, supra, 18 C.2d 938t in Sontag a permanent injunction was granted against peaceful picketing to
obtain a closed shop. Subsequently, the California Supreme Court held that kind of picketing lawful, and the unions
moved to vacate the decrddeld, the trial court had jurisdiction to entertain the motion, reexamine the decree, and
grant appropriate relief. The inherent power "may be exercised either where there has been a change in the controlling
facts upon which the injunction rested, or the law has been changed, modified or extended, or where the ends of justice
would be served by modification(18 C.2d 95.)

In Little v. Schwartz (1960) 182 C.A.2d 594, 6 C.R.d@aijntiff, owner of 60 unimproved acres that he visited only
occasionally and used for grazing cattle, had a mile-long prescriptive right of way across defendant's land as a means of
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access. In 1944, defendant locked the entrance gate. Plaintiff sued and obtained a final judgment (a) quieting his title to
the right of way and (b) enjoining defendant from interfering with the free use of the easement and maintaining locks on
the gate. Ten years later, defendant moved to modify the injunctive portion of the judgment to permit a lock or dial
satisfactory to plaintiff on the gate, on the following showing of change in conditions: From a sparsely settled region the
area had gained over 300 residents, and members of the public continually trespassed on defendant's 900-acre improved
ranch, dumping rubbish, hunting, destroying personal property in the buildings, allowing cattle to escajedetc.

order denying modification reversed.

The peculiar problem presented by this hybrid judgment was that a final judgment quieting title is not subject to
change or modification, but because of the background of defendant's conduct, the trial judge added an injunction. Thus
the question was whether the injunction was such an integral part of the quiet title judgment as to be free from
modification or was to be governed by the usual rule permitting modification of a permanent injunction. The court
reasoned that the prohibition against locking was neither necessary to the judgment quieting title nor essential to that
title, and created no right in plaintiff but merely protected the use of the right. Hence, the injunctive order did not
become an inseparable part of the quiet title judgment. And, because defendant wanted only to prevent the public from
damaging his own property, and his proposal of a lock which would readily admit plaintiff but keep out trespassers
would not diminish or interfere with plaintiff's rights, modification was within the lower court's po{@ée. C.A.2d
599.)

SUPPLEMENT: [This section is current through the latest supplement]
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7 Witkin Cal. Proc. Judgm § 83
[§ 83] Statutory Right to Costs.

The right to recover costs is wholly dependent upon statW@éliéms v. Atchison, Topeka & Santa Fe Ry. Ci209)
156 C. 140, 141103 P. 885; Turner v. East Side Canal & Irr. C(918) 177 C. 570, 573,71 P. 299; Estate of
Johnson(1926) 198 C. 469, 47245 P. 1089; Perko's Enterprises v. RRNS Enterprises (1992) 4 C.A.4th 238, 241, 5
C.R.2d 470seeMichel v. Williams (1936) 13 C.A.2d 198, 201, 56 P.2d 546, 2 Cal. R#ib), Jurisdiction,8321
[unauthorized award is void].)

Although there are many statutory references to costs, the principal coverage is in the chapter of the Code of Civil
Procedure commencing with section 1021. Much of the chapter was revised in 1986. Existing case law was codified and
the former statutes were made more specific. The most significant result of the revision was that the allowance of costs
now depends on how the prevailing party is determined rather than on the character of the action involved. (See infra,
889; for practice and forms, see Cal. Civil Practice, 4 Procedure §33:18 et seq.; C.J.E.R., Judges Benchbook, Civil
Proceedings: Trial, §16.29 et seq.; Rutter Group, 3 Civil Trials and Evidence §17:91 é&xGAgqn;,Jur.2d (2005 ed.),

Costs §823; 7C Am.Jur. P.P. Forms (2002 ed.), Costs, 8§82 et seq.)

West's Key Number Digeglpsts 3 et seq.

SUPPLEMENT: [This section is current through the latest supplement]
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7 Witkin Cal. Proc. Judgm § 84
[§ 84] Award Against Government.

(1) Former Law.General statutes allowing costs do not authorize an award against the government, and costs may not
be awarded against federal or state governmental agencies except as statutes expressly provide for t®em. (See
A.L.R.2d 1379liability of state, or its agency or board, for costs in civil action to which it is pa2g;Am.Jur.2d (2005
ed.), Costs 838t seq.) This rule formerly precluded the recovery of costs against California governmental agencies.
(SeeGayer v. Whelan (1943) 60 C.A.2d 616, 619, 141 P.2d 9dreover, an award of costs against the State
Controller was prohibited by statute. (Sestate of Compton (1962) 202 C.A.2d 94, 97, 20 C.R.[68&s on appeal].)

(2) Present California LawThe California rule was changed by legislation in 1943 and 1945. When the state is a
party, costs are awarded against it on the same basis as against any other party. The costs must be paid out of the
appropriation for the agency on whose behalf the state appe&€iP; 1028seeDepartment of Industrial Relations
v. Lee (1999) 73 C.A.4th 763, 767, 769, 86 C.R.2d[altBoughLab.C. 101provides that no court costs of any nature
shall be paid by Department of Industrial Relations, department is still subject to requiren@@LBf 1028hat state
agencies must pay costs of prevailing party in litigation; "only reasonable readihgbdf. 101is that it exempts
department from paying filing fees and other fees charged by court in connection with litigation].)

When a county, city, district, or other public agency or entity, or an officer of an entity in his or her official
capacity, is a party, costs are awarded against the entity on the same basis as against any other party. The costs must be
paid out of the entity's treasuryC(C.P. 1029seeBoland v. Cecil (1944) 65 C.A.2d Supp. 832, 842, 150 P.2d &
officers].)

(3) Federal Law.The Federal Rules of Civil Procedure recognize the principle that, in the absence of express
statutory authorization, costs cannot be awarded against the governfmBnCi{v.P., Rule 54(¢see 10 Federal
Practice & Procedure (Wright, Miller & Kane) §2672; 21A Federal Procedure, L. Ed. §51:103.) However, since 1966,
federal courts have had statutory authority to exercise the same discretion to award costs against the United States, its
agencies or officials, as against a private litigant. But costs allowable against the United States do not include the fees
and expenses of attorneys, and must be limited to reimbursing the prevailing party, "in an amount established by statute,
court rule, or order," for the costs that party incurred in the litigat{@8.U.S.C., §8241(2)(1).)
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7 Witkin Cal. Proc. Judgm § 85
[§ 85] No Award Against Absent Class Members.

Absent class members, at least in those cases where class membership is subject to an "opt-out” provision, cannot be
held liable for a successful defendant's costs. It would be inequitable to permit a defendant to recover against potential
class members who received notice and chose to opt out of the litigation, and it would be no less unfair with regard to
those class members who chose not to incur the expense of consulting an attorney and who did not have the foresight to
opt out. A plaintiff may not be permitted to use without consent the resources or credit of unnamed class members to
finance the action. In addition, a potential liability for defense costs to class members who are required to opt out to
avoid class membership would undermine the effectiveness of the group remedy provided by the clasgadggr. (
Superior Court (2000) 79 C.A.4th 1420, 1433, 1435, 95 C.R.Z¢r&ir court erred in ordering that absent class
members who failed to opt out of class membership in bank employees' class action against bank for recovery of unpaid
overtime compensation could be liable for defendant's attorneys' fees and costs].)

SUPPLEMENT: [This section is current through the latest supplement]
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7 Witkin Cal. Proc. Judgm § 86
[§ 86] Incident to Judgment.

Costs are an incident of the judgment, and ordinarily cannot be recovered except as part of a final judgment on the
issues. Thus, if the court has no jurisdiction to render judgment, an award of costs is impBating(v. Globe Indem.
Co. (1931) 119 C.A. 288, 289, 6 P.2d 298nd an order awarding costs falls with a reversal of the judgment on which
it is based. Purdy v. Johnson (1929) 100 C.A. 416, 421, 280 P. 181.)

In Ferrara v. Jordan (1955) 134 C.A.2d Supp. 917, 286 P.2d 889;judgment" merely stated that defendants
"have and recover from the plaintiff ... costs in the sum of $ 8.25." Plaintiff's appeal was dismissed, for a purported
judgment simply awarding costs is not a judgment. Costs are an incident of the judgment but cannot constitute the
judgment. "After a trial of an action for money, it should appear either that plaintiff is entitled to an award of money in
some amount, or that he take nothinfl.34 C.A.2d Supp. 918The opinion recognizes, of course, that this admittedly
sound legal principle had to be followed only because the trial judge, perhaps inadvertently, neglected to add the
necessary recital that "plaintiff should recover nothin@34 C.A.2d Supp. 919$eeDouglas v. Willis (1994) 27
C.A.4th 287, 290, 32 C.R.2d 4(t@&al court costs are incident to judgment and thus are not separately enforceable].)

SUPPLEMENT: [This section is current through the latest supplement]
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7 Witkin Cal. Proc. Judgm § 87
[§ 87] Distinctions.

The present topic deals with the award of costs of an action, as an incident to a judgment for the prevailing party in
that action. The following other matters are distinguishable and are treated elsewhere:

(1) Security for costsThe requirement that the plaintiff in certain kinds of actions furnish security (bond) for costs
as a condition to maintenance of the action. (S&aB Proc.(5th), Actions,8350 et seq.)

(2) Exemption for indigent plaintiffThe exemption of an indigent plaintiff obtained by application toisuferma
pauperis.(See 3Cal. Proc.(5th), Actions,8416 et seq.)

(3) Costs in family law proceeding$he allowance of costs during the pendency of a proceeding to determine
parentage or in proceedings for dissolution of marriage, adjudication of nullity, legal separation, custody of children,
proceedings involving support orders, and proceedings to establish physical or legal custody of a child or for visitation
orders. (Se&amily C. 2702030 2031, 2255 7605(a) Carbone v. Superior Court (1941) 18 C.2d 768, 770, 117 P.2d
872; Lerner v. Superior Court (1952) 38 C.2d 676, 685, 242 P.2d 22Bummary10th),Husband and Wife§8173,

175 et seq.)

(4) Costs of prior action as damageBhe recovery of the costs of a prior action or proceeding as damages, e.g.,
where the aggrieved party successfully defends against an unfounded criminal or civil action and then sues for
malicious prosecution (seeSummary(10th), Torts, 88469 et seq., 475 et seq.S&8mmary10th), Torts,81699 et seq.),
or where a defendant in an action is successful in discharging an attachment or injunction, and sues the surety on his or
her bond (see €al. Proc.(5th), Provisional Remedie§8228 et seq., 417). (S&anton v. Pratt (1941) 18 C.2d 599,

602, 116 P.2d 60%successful plaintiff in accounting action was given costs of receivership as part of principal
recovery].)

(5) Payment of costs as condition for reli&he award of certain minor costs to the adverse party as a condition for
granting procedural relief to an applicant; e.g., a continuance (&=g. Proc.(5th), Trial, 834); leave to amend (see 5
Cal. Proc.(5th), Pleading,§1195); vacation of a default judgment (se€d. Proc.(5th), Attack on Judgment in Trial
Court, 8186); expunging a lis pendens (se€d. Proc.(5th), Actions,§391 et seq.).
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(6) Costs of servicelhe recovery by the plaintiff of costs of other service or attempted service where the defendant
fails to acknowledge receipt of a mailed summons, whether or not the plaintiff is otherwise entitled to recover costs in
the action. C.C.P. 415.30(d)see 3Cal. Proc.(5th), Actions,§1017.)

(7) Costs in action by innocent improvérhe recovery by a landowner of costs in an action by an innocent
improver to remove fixtures (C.C. 1013.5(b)) or for other appropriate relie® (P. 871.5 notwithstanding that the

plaintiff is the prevailing party. (See 1Summary(10th),Personal Property§98; 12Summary(10th),Real Property,
8460.)

(8) Costs on appeallhe recovery of costs on appeal. (Se€d. Proc.(5th), Appeal,§953 et seq.)

(9) Costs in writ proceedings.he recovery of costs in original writ proceedings. (Se&s8 Proc.(5th),
Extraordinary Writs,8213.)

SUPPLEMENT: [This section is current through the latest supplement]
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7 Witkin Cal. Proc. Judgm § 88
[§ 88] Statutory Development.

(1) Prevailing Party.The fundamental principle regarding costs used to be that the successful or prevailing party was
entitled to costs as a matter of right in certain classes of actions and as a matter of the court's discretion in others.
(Former C.C.P. 1031(a), 1032; sBee v. Superior Court (1928) 93 C.A. 147, 150, 269 P. 553, 2 Cal. R&tic),
Jurisdiction,8321 [separate actions by two parties, tried together with recovery for neither; each successful defendant
was entitled to costs in his own actiomierlino v. Fresno Macaroni Mfg. Co. (1946) 74 C.A.2d 120, 124, 168 P.2d
182,infra, §109.)

The statutes did not explain the concept of the "prevailing party." Obviously the plaintiff prevailed when he or she
recovered his or her major demand, and the defendant prevailed when the plaintiff recovered nothing. Complications
arose, however, from the nature and extent of the recovery and from multiple parties or claims.

(2) Classes of ActioriThe five classes of actions in which costs were allowed "of course" were set forth in former
C.C.P. 1032:

(a) Actions for the recovery of real property or involving the title or possession of real estat&iéBeeUnion
Water & Mining Co. v. Wolff1904) 144 C. 430, 43Z7 P. 103gquiet title action; plaintiff who recovered part of
property was entitled to costdffoyt v. Hart(1906) 149 C. 722, 7387 P. 569action to establish easement and enjoin
interference with it]Coffman v. Bushar913) 164 C. 663, 666,30 P. 425action to rescind exchange of property on
ground of fraud];Tonini v. Ericcser(1933) 218 C. 39, 4@®1 P.2d 56Haction for injunction against escaping waters
and for damages, main issue being ownership of easement to have waters flow over lands].)

(b) Actions to recover possession of personal property.

(c) Actions to recover money or damages. ($eaini v. Ericcser(1933) 218 C. 39, 4@1 P.2d 565; Wilkinson &
Co. v. McKinley (1948) 84 C.A.2d 100, 106, 190 P.2d 35.)

(d) Special proceedings. (SE&change Nat. Bank of Tulsa v. Ransom (1942) 52 C.A.2d 544, 546, 126 P.2d 620
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[third-party claim for release of property from leviterlino v. Fresno Macaroni Mfg. Co. (1946) 74 C.A.2d 120, 124,
168 P.2d 182proceeding for dissolution of corporatiortaguire v. Corbett (1953) 119 C.A.2d 244, 252, 259 P.2d
507,infra, 8137 [third-party claim for release of property from levy; claim denied, costs awarded to judgment creditor];
Stenzor v. Leon (1955) 130 C.A.2d 729, 735, 279 P.2d&®itration proceedingMiles Calif. Co. v. Hawkins (1959)

175 C.A.2d 162, 163, 345 P.2d 4gdntempt for violation of injunction]Williams v. Santa Maria Joint Union High

School Dist. (1967) 252 C.A.2d 1010, 1013, 60 C.R.[@#iininistrative mandamus].)

(e) Actions involving the legality of a tax, impost, assessment, toll, or municipal fine.

(3) 1986 Revision: Determination of Prevailing Parfiyhe statutes governing the recovery of costs were
substantially revised in 1986. Former C.C.P. 1031 was amended, former C.C.P. 1032 was repealed, &€ Pnew
1032was added. The fundamental principle of awarding costs to the prevailing party remains the same, but whether
those costs are awarded as a matter of right or as matter of the court's discretion now often depends on how the
prevailing party is determined. If a party fits one of the definitions of "prevailing” listed.®.P. 1032(a)(4{infra,

§89), that party is entitled as a matter of right to recover coSt€.f. 1032(a)(4)1032(b)) In other situations, the
prevailing party is determined by the court and the award of costs is discretioBaByP( 1032(a)(4)infra, §97.) (See
C.E.B., 3 Civil Proc. During Trial 3d 827.8 et seq.; C.J.E.R., Judges Benchbook, Civil Proceedings: Trial, §16.29; 16
California Lawyer 66 (March 1996) [guidelines for determining prevailing party u@dérP. 1032(a)(4) Cal. Civil
Practice, 2 Procedure 8§8:16 et seq.; 4 Procedure §38:2m.Jur.2d (2005 ed.), Costs §L#he federal rule is similar.
(SeeF.R. Civ.P., Rule 54(d)(Ixosts are allowed to prevailing party unless federal statute, rules, or court order
provides otherwise]; 10 Federal Practice & Procedure (Wright, Miller & Kane) §2667; 21A Federal Procedure, L. Ed.
§51:91 et seq.)

SUPPLEMENT: [This section is current through the latest supplement]
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7 Witkin Cal. Proc. Judgm § 89
[§ 89] Determining Who Is Prevailing Party.

(1) Statutory Definition of "Prevailing Party.Each of the following parties qualifies as a "prevailing party" under
C.C.P. 1032(a)(4)

(a) The party with a net monetary recovery (see infra, §91).

(b) A defendant in whose favor a dismissal is entered (see infra, §92).

(c) A defendant where neither the plaintiff nor the defendant obtains any relief (see infra, §93).

(d) A defendant "against those plaintiffs who do not recover any relief against that defendant" (see infra, 894).

C.C.P. 1032(a)(4¥lefines "prevailing party" for its own purposes only; it does not purport to define the term for
purposes of other statutesldather Farms Homeowners Assn. v. Robinson (1994) 21 C.A.4th 1568, 1572, 26 C.R.2d
758,infra, §221; se&ilbert v. National Enquirer (1997) 55 C.A.4th 1273, 1276, 64 C.R.2d[&8®wing Heather
Farms Homeowners Assmleclining to use definition it©.C.P. 1032(avhen interpreting "prevailing party" for
purposes of C.C. 3344 (commercial misappropriation of name or liken€algn v. Wolfriver Holding Corp. (2000)

80 C.A.4th 1124, 1129, 96 C.R.2d 1[f@lowing Heather Farms Homeowners AssmdGilbert; declining to read
definition inC.C.P. 1032nto C.C. 1942.4 for purpose of determining right to attorneys' fees].)

(2) Type of Action Is IrrelevanExcept as otherwise provided by statute, the prevailing party is entitled to costs as a
matter of right "in any action or proceedingC.C.P. 1032(h) Thus, the relevant question is whether a party qualifies
as "prevailing" unde€.C.P. 1032(a)(4)The type of action in which the party prevailed is of no consequence, unless
another statute expressly governs the award of costs in that type of actioM(8ke v. Fleetwood Enterprises (1998)
17 C.4th 985, 991, 73 C.R.2d 682, 953 P.2d 858, 4 Sum(iath),Sales §322 [C.C. 1794(d), authorizing cost
recovery by buyer in action to enforce consumer warranty, does not provide express exception to general cost recovery
rule of C.C.P. 1032(h)prevailing seller in action by buyer of motor home could recover costs ubdeP. 1032(H)
Agnew v. State Bd. of Equalization (2005) 134 C.A.4th 899, 911, 36 C.R.JRd64L. 7156, authorizing prevailing
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taxpayer to recover fees and costs where state's position was not substantially justified, does not provide express
exception to general cost recovery rule®.P. 1032(kb)prevailing taxpayer in sales tax refund action could recover
costs unde€.C.P. 1032(ly)following Murillo]; for statutes that govern award of costs in specified actions, see infra,
§95))

(3) Action Must Be Adversariallhe "action or proceeding" undér.C.P. 1032(bjnust be adversarial. IBlue
Lagoon Community Assn. v. Mitchell (1997) 55 C.A.4th 472, 64 C.R.2a&mmunity association petitioned under
C.C. 1356 (1ummary(10th),Real Property §95) for approval of amendments to the association's covenants,
conditions, and restrictions. Several members objected, and after the trial judge denied the petition, the objectors
requested costs and fees un@eC.P. 1032(h)Held, denial of costs affirmed. A petition under C.C. 1356 is not an
adversarial proceeding. No defendants are named; no rights are sought to be protected; no wrongs are sought to be
redressed. Hence, the objectors were not enforcing the governing documents and were not entitled to fees(@ad costs.
C.A.4th 477)

West's Key Number Digespsts 32

SUPPLEMENT: [This section is current through the latest supplement]

(2) Type of Action Is IrrelevanSeeNorthwest Energetic Services, LLC v. Franchise Tax Bd. (2008) 159 C.A.4th 841,
869, 71 C.R.3d 64prevailing taxpayer in refund action could recover costs, including fees, @hdeP. 1032(k)

Rev.C. 19717 (text, 8231), which authorizes fees for prevailing party in franchise tax refund action, does not expressly
prohibit application ofC.C.P. 1032(k)citing Agnew v. State Bd. of Equalization (2005) 134 C.A.4th 899, 36 C.R.3d
464,text, p. 627].
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7 Witkin Cal. Proc. Judgm § 90
[§ 90] Effect of Cross-Complaint or Complaint in Intervention.

For purposes of defining "prevailing party" underC.P. 1032"unless the context clearly requires otherwise,"
"plaintiff* includes a cross-complainant or a party filing a complaint in intervent@C(P. 1032(a)(3)and
"defendant" includes a cross-defendant or a person against whom a complaint i€ fled.(1032(a)(2) "Complaint"
includes a cross-complainC(C.P. 1032(a)(1) (SeeCatello v. .T.T. General Controls (1984) 152 C.A.3d 1009, 1015,
200 C.R. 4parties in intervention are either entitled to award of costs or may be held liable for costs in same manner as
original parties]Garcia v. Hyster Co. (1994) 28 C.A.4th 724, 733, 34 C.R.2d[gE8ntiff in intervention is liable for
costs only from date of filing complaint in intervention]; éicLarand, Vasquez & Partners v. Downey Savings & Loan
Assn. (1991) 231 C.A.3d 1450, 1454, 282 C.R. 8#8, 893 ["defendant” did not include plaintiff as cross-defendant
where neither party recovered].)

In Building Maintenance Service Co. v. AlL Systems (1997) 55 C.A.4th 1014, 64 C.R.2a &3ployee who had
slipped and fallen on her employer's premises brought a negligence action against the company that provided janitorial
services. The company brought the employer into the action by filing a cross-complaint for indemnity against it, and the
employer responded by cross-complaining against the company for indemnity and reimbursement of the employee's
workers' compensation benefits. Subsequently, the employer also filed a complaint in intervention against the company,
again seeking reimbursement of the workers' compensation benefits. A jury determined that the janitorial services
company was not negligent, and the judge determined that neither party should recover from the other on their
respective indemnity claims. The trial judge awarded substantial costs to the corhlgdthyhe company is entitled to
a portion of its costs.

(a) The company was the prevailing party un@e€.P. 1032as to the complaint in intervention. In the absence of
the complaint in intervention, the company would not meet the definition of one of the four categories of parties who
are entitled to costs as a matter of right (see supra, §89). However, because the company clearly prevailed on the
complaint in intervention, it is entitled to costs as a defendant where neither the plaintiff nor the defendant who has filed
a cross-complaint obtains any reli€s5 C.A.4th 1026, 1027ollowing McLarand)

(b) The company is entitled to only those allowable costs incurred after the filing of the complaint in intervention. It
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is not entitled to costs going back to the time when the employee's negligence complaint was3iled\.4th 1027,
citing Garcia.)

SUPPLEMENT: [This section is current through the latest supplement]
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7 Witkin Cal. Proc. Judgm § 91
[§ 91] Party Who Obtains Net Monetary Recovery.

(1) General RuleThe party with a "net monetary recovery" is the prevailing pa®/C.P. 1032(a)(4) Among the
numerous cases discussing this rule are the following:

Ecco-Phoenix Elec. Corp. v. Howard J. White (1969) 1 C.3d 266, 272, 81 C.R. 849, 461 Rp2e\a8ling
plaintiff with substantial recovery was entitled to costs despite earlier agreement, prepared by defendant, providing that
plaintiff would bear all costs in event of litigation to enforce agreement].

Public Employees' Retirement System v. Winston (1989) 209 C.A.3d 205, 212, 258 GaRe6anount of
security deposit was offset against amount of unpaid rent, lessor owed lessee a refund and thus lessee was prevailing
party with net monetary recovery].

Vacco Industries v. Van Den Berg (1992) 5 C.A.4th 34 f&&tnote 236 C.R.2d 60Zalthough monetary awards
were nearly offset, plaintiffs received "slight" net monetary recovery].

Fundamental Inv. Growth Shelter Realty Fund I-1973 v. Gradow (1994) 28 C.A.4th 966, 973, 33 C.R[Qols&d 2
on appeal may be included in determining whether party received net monetary recoverZ el 032

Foothill Properties v. Lyon/Copley Corona Associates (1996) 46 C.A.4th 1542, 1553, 54 C.R[2det88
monetary recovery" does not include discovery sanctions].

Sears v. Baccaglio (1998) 60 C.A.4th 1136, 1139, 1155, 70 C.R.2dnf&9,8194 [party may fail to recover net
monetary judgment and yet prevail for purposes of collecting fees under C.C. 1717 (infra, 8170) in action founded in
contract].

Bramalea Calif. v. Reliable Interiors (2004) 119 C.A.4th 468, 471, 14 C.R.3dr86Rlential developer who paid
homeowners in exchange for releases of liability was not prevailing party in homeowners' litigation involving
construction defects].
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(2) Partial RecoveryThe prevailing party may be awarded costs if he or she receives a substantial, although
partial, recovery. (SeBierra Union Water & Mining Co. v. Wol{fL904) 144 C. 430, 433,7 P. 103gplaintiff in quiet
title action recovered only part of propertytcCarthy v. Gaston Ridge Mill & Mining Cq1904) 144 C. 542, 546,38
P. 7[injunction was denied because nuisance abated before decision, but damages were alsaridadfie Nat. Bank
of Tulsa v. Ransom (1942) 52 C.A.2d 544, 546, 126 P.2dt6&0-party claimant recovered property of $ 640 value,
was unsuccessful as to one item of $ 225 valivighell v. Olick (1996) 49 C.A.4th 1194, 1198, 57 C.R.2d 227
[plaintiff who prevailed on only one of several claims was prevailing party, where defendant had dropped his
cross-complaint and recovered nothing].) A plaintiff who receives an award of damages may still be the prevailing party
despite the fact that total damages are reduced by application of the comparative negligence ddgatine. $ierra
Boat Co. (1978) 79 C.A.3d 325, 350, 145 C.R.iAffa, §897.)

(3) Net Judgment After Cross-Complaitftthe plaintiff sues for money and the defendant successfully
cross-complains for money in a larger amount, a single judgment should be rendered in favor of the defendant for the
excess.C.C.P. 666) Because the net result is favorable to the defendant, the defendant, and not the plaintiff, is entitled
to costs. Shelley v. Hart (1931) 112 C.A. 231, 243, 297 P. 82eGerstein v. Smirl (1945) 70 C.A.2d 238, 240, 160
P.2d 585[dictum]; 66 A.L.R.3d 111%who is prevailing party where both parties prevail on affirmative claims].)

On the same theory, if the cross-complaint is good, but for a lesser amount than the plaintiff recovers, the plaintiff
alone is entitled to costsMoss Const. Co. v. Wulffsohn (1953) 116 C.A.2d 203, 205, 253 P.2[thé3arty awarded
thenetjudgment is the prevailing litigant and thus thigccessful party; seeBiren v. Equality Emergency Med. Group
(2002) 102 C.A.4th 125, 139, 125 C.R.2d 3@&fendant who was awarded judgment on cross-complaint was not
prevailing party; judgment was to be applied as credit against larger amount owed to plaintiff and thus plaintiff obtained
net monetary recovery].)

(4) Effect of Settlement With Other Partiéblet monetary recovery" is determined after comparing competing
damage claims between the plaintiff and the defendant, without regard to settlements or other contributions from
unrelated defendants or other parties. Thus, where a jury verdict results in a damage award for one litigant, that party
has obtained a net monetary recovery, even if the judgment is later reduced to zero as a result of offsets for settlements
underC.C.P. 8776 Summary(10th), Torts §71). Wakefield v. Bohlin (2006) 145 C.A.4th 963, 982, 983, 52 C.R.3d
400 [plaintiff buyer, who prevailed against defendant seller on claim of negligent misrepresentation and received jury
verdict for $ 33,950, obtained net monetary recovery, even though judgment was reduced to zero because of pretrial
settlements with other defendants].)

(5) Unlawful Detainer Actionln Strickland v. Becks (1979) 95 C.A.3d Supp. 18, 157 C.R.[@a#tiff landlord
brought an unlawful detainer action for failure to pay rent, and defendant tenant proved the affirmative defense of
breach of warranty of habitability. The judgment reduced the amount of rent due by 50% and denied possession to
plaintiff on payment of the amount adjudged due, but awarded costs to plditeitf, reversed. If plaintiff had sued to
recover rent, and defendant had sought damages by cross-complaint, two competing money claims would have been
involved, and plaintiff, with a net judgment in her favor, would have been the prevailing party. In unlawful detainer,
however, a judgment for damages or rent is a mere incident of the main object--recovery of possession. Plaintiff was not
the prevailing party on that issue, and therefore defendant, not plaintiff, was entitled to/@6sIsA.3d Supp. 21.)

SUPPLEMENT: [This section is current through the latest supplement]

(1) General RuleThe term "net monetary recovery" does not include settlement proceeds received by a plaintiff in
exchange for a dismissal in favor of the defendant. This interpretation ensures that only one party, a defendant who
obtains a dismissal (see text, §92), qualifies for a mandatory award of costs@i@Br 1032(a)(4)(Chinn v. KMR
Property Management (2008) 166 C.A.4th 175, 188, 82 C.R.3d 586.)

SeeVons Cos. v. Lyle Parks Jr. (2009) 177 C.A.4th 823, 831, 99 C.R.3{cb6thany that obtained net monetary
recovery was prevailing party on claims assigned to it by another party with whom company had settled; trial court
could have determined costs attributable to those claims from existing record and did not need to review settlement
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agreement to ensure that assignment included recovery of costs].
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7 Witkin Cal. Proc. Judgm § 92
[§ 92] Defendant Who Obtains Dismissal.

A defendant in whose favor a dismissal is entered is the prevailing party and is entitled to€d31B. (032(a)(4)
This is true where the plaintiff voluntarily dismisses or where the trial court orders an involuntary dismissal. (See
McMahan's of Long Beach v. McMahan Service Corp. (1956) 145 C.A.2d 607, 609, 302 P [2is843sal for lack of
prosecution]MacLeod v. Tribune Publishing Co. (1958) 157 C.A.2d 665, 668, 321 P.2d 881; Santa Barbara v. David
R. (1988) 200 C.A.3d 98, 101, 245 C.R. 836; Adler v. Vaicius (1993) 21 C.A.4th 1770, 1777, 27 C.Rlaast
dismissed with prejudice[Crib Retaining Walls v. NBS/Lowry (1996) 47 C.A.4th 886, 889, 54 C.R.2d 850
[cross-defendant was entitled to recover costs from cross-complainant following dismissal of cross-complaint, even
though dismissal resulted from good faith settlement between cross-defendant and pl@irgéf]\Western Bank v.
Converse Consultants (1997) 58 C.A.4th 609, 614, 68 C.R.2¢sa2%e; followingCrib Retaining Wall§ Cano v.
Glover (2006) 143 C.A.4th 326, 331, 48 C.R.3d §idfendant in action that was dismiss&ithout prejudicevas
entitled to costs undeZ.C.P. 1032(a)(4) 66 A.L.R.3d 1087dismissal of plaintiff's action as entitling defendant to
recover attorneys' fees or costs as "prevailing party" or "successful party"].)

SUPPLEMENT: [This section is current through the latest supplement]

Seelong Beach v. Stevedoring Services of America (2007) 157 C.A.4th 672, 678, 68 C.R[&ftier t90ss-complaint

for indemnity was dismissed as moot, cross-defendant in whose favor cross-complaint was dismissed was prevailing
party entitled to costs; citinGrib Retaining Walls v. NBS/Lowry (1996) 47 C.A.4th 886, 54 C.R.2dt8%0,p. 631,

andGreat Western Bank v. Converse Consultants (1997) 58 C.A.4th 609, 68 C.R.2eb@24d., 631];Chinn v. KMR

Property Management (2008) 166 C.A.4th 175, 183, 82 C.R.3dsaiement offer that required plaintiff to dismiss

action but was silent about plaintiff's ability to recover costs did not automatically entitle defendants to recover costs or
preclude plaintiff from doing so; however, defendants were prevailing parties, and plaintiff could not recover additional
costs].
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[§ 93] Defendant Where Neither Party Recovers.

(1) General RuleWhere neither the plaintiff nor the defendant obtains any relief, the defendant is the prevailing
party. C.C.P. 1032(a)(4) This is a codification of earlier case law based on former C.C.P. 1032.

In Gerstein v. Smirl (1945) 70 C.A.2d 238, 160 P.2d 58aintiff and defendant were in an automobile accident;
plaintiff sued and defendant counterclaimed for damages. Both parties were denied relief and a judgment for costs in
favor of defendant was upheld. The fact that a defendant is required, on penalty of waiver, to plead a transaction
counterclaim (now transaction cross-complaint; s&ab Proc.(5th), Pleading,§1158), and fails to sustain that
affirmative demand, does not deprive him or her of the right as a successful defendant in the plaintiff's action. "[I]f
plaintiff in an action fails to make out his case, the defendant is entitled to judgment and must be regarded as the
prevailing party. In other words, a party who defeats an action by a counterclaim is as much entitled to his costs as is a
party who defeats it by any other means. In an action such as the instant one for damages, the 'net result' of a judgment
requiring defendant to pay nothing to the plaintiff is favorable to the forn{@f'C.A.2d 240.]SeeChaparral Greens
v. Chula Vista (1996) 50 C.A.4th 1134, 1151, 58 C.R.2d[b&Rder and city and county that approved builder's
proposed project were entitled to costs in plaintiff's unsuccessful action challenging approvall].)

(2) Distinction: Plaintiff Who Wins in Liability Phas&\Vhere the plaintiff wins in the liability phase of the trial and
receives a verdict in a specific amount, the plaintiff may be, in the court's discretion, designated the prevailing party and
entitled to costs, even though the ultimate judgment, after deductions from the verdict based on insurance proceeds and
settlement, is zeroP{rkig v. Dennis (1989) 215 C.A.3d 1560, 1566, 264 C.R. 4@éFerraro v. Southern Calif. Gas
Co. (1980) 102 C.A.3d 33, 52, 162 C.R. Z8feating distinction on basis of former C.C.P. 1032; distinguishing
Gersteinon ground that court held plaintiffs failed to make casjyerson v. Heitmann (1985) 171 C.A.3d 106, 112,

114, 214 C.R. 58[following Ferraro]; Elrod v. Oregon Cummins Diesel (1987) 195 C.A.3d 692, 703, 241 C.R. 108
[following Syversoh Childers v. Edwards (1996) 48 C.A.4th 1544, 1550, 56 C.R.2d@&X@&ndants were entitled to
costs, including attorneys' fees, und@eC.P. 1032(a)(4)despite plaintiffs' victory on liability claim, where plaintiffs
failed to prove damages, which is element of cause of action for misrepresentation; distingRiskiglg Zamora v.

Shell Oil Co. (1997) 55 C.A.4th 204, 214, 63 C.R.2d [f8aintiffs were prevailing party where defendant manufacturer
was found strictly liable, even though, after settlement amounts with other defendants were credited against jury's
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award, net judgment was $ 0; followirRjrkig].)

The 1986 revision o€.C.P. 103alid not change the rule laid down kerraro andSyverson"[T]he net monetary
recovery grafted in section 1032 by the 1986 amendment ... is far from being the sole instance when a litigant may be
declared the prevailing party in the case. This is reaffirmed by the statutory phrase that the prevailimghatbgthe
party with a net monetary recovery. The word 'include’ is an open-ended term which is expansive in scope and fails to
limit the definition of the prevailing party to the enumerated instances. The additional language of the statute makes it
even clearer that the listed examples of prevailing parties are not all-inclusive inasmuch as the section explicitly states
that parties who do not recover monetary relief or ones who do not come within the enumerated examples, may also be
declared prevailing parties and awarded costs in the discretion of the c®urkig(v. Dennis, supra, 215 C.A.3d 1565;
for discussion of prevailing parties determined in court's discretion, see infra, 897 et seq.)

(3) Plaintiff as Cross-Defendanthe defendant is the prevailing party in a case in which the defendant files a
cross-complaint and plaintiff and defendant both fail to recover on their respective claims. As the court noted in
McLarand, Vasquez & Partners v. Downey Savings & Loan Assn. (1991) 231 C.A.3d 1450, 282 CaRh828h
C.C.P. 1032(aprovides that defendant and plaintiff include a cross-defendant and cross-complainant, respectively, it
excepts cross-defendants and cross-complainants unless the context clearly requires otherwise. "Clearly the context
requires otherwise here. ... A defendant cannot obtain relief unless it files a cross-complaint against the plaintiff because
affirmative relief cannot be claimed in the answer. ... The statute, therefore, already contemplates that when neither the
plaintiff nor the defendant who has filed a cross-complaint prevails, the defendant is the prevailing party entitled to
costs."(231 C.A.3d 1454following Schrader v. Neville (1949) 34 C.2d 112, 207 P.2d 1058eeBuilding
Maintenance Service Co. v. AlL Systems (1997) 55 C.A.4th 1014, 64 C.R.ZliB8,890.)

SUPPLEMENT: [This section is current through the latest supplement]
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7 Witkin Cal. Proc. Judgm § 94
[§ 94] Defendant Against Whom Plaintiff Recovers Nothing.

(1) General RuleOne defendant who prevails may recover costs even though the plaintiff recovers against another
defendant. "Prevailing party" includes a defendant "as against those plaintiffs who do not recover any relief against that
defendant." C.C.P. 1032(a)(4)seeChilders v. Edwards (1996) 48 C.A.4th 1544, 1549, 56 C.R.2d@2@ndants
were entitled to costs, including attorneys' fees, ur2l€r.P. 1032(a)(4)despite plaintiffs' victory on liability claim,
where plaintiffs were awarded no damages]; for reverse situation in which defendant prevails against one plaintiff but
not against another, see infra, §96.)

(2) Distinction: Defendants United in Interesh those instances in which several defendants are united in interest
or join in making the same defenses in the same answer, the prevailing defendant defirtiGrAn1032(a)(4§loes
not apply and the defendant against whom the plaintiff does not recover is not entitled to costs as a matter of right.
Instead the allowance or disallowance of costs to the prevailing defendant lies within the sound discretion of the court,
as does the apportionment of those costs, if allowglhvin v. Fink (1994) 25 C.A.4th 722, 726, 30 C.R.2d 750
[plaintiff's cases against two defendants were consolidated and tried at same time with defendants sharing same counsel;
trial judge's allocation of costs was affirmed]; semith v. Circle P Ranch Co. (1978) 87 C.A.3d 267, 272, 150 C.R.
828; on apportionment, see infra, §96.)

Other cases discussing the trial's court's discretion to allow costs to a prevailing defendant who was united in
interest with a nonprevailing defendant include the following:

Webber v. Inland Empire Inv. (1999) 74 C.A.4th 884, 917, 88 C.R.2dt684court did not abuse discretion by
awarding fees to prevailing defendants, even though nonprevailing defendant (an individual) "dominated and
controlled" prevailing defendants (business entities); trial court could treat defendants separatelgjaitithg

Textron Financial Corp. v. National Union Fire Ins. Co. of Pittsburg, Pennsylvania (2004) 118 C.A.4th 1061,
1075, 13 C.R.3d 58frial court properly exercised discretion in determining that defendant against whom plaintiff
recovered nothing was prevailing party, even though defendant was represented by same counsel as defendant against
whom plaintiff prevailed; citingVebberandSlavir.
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Wakefield v. Bohlin (2006) 145 C.A.4th 963, 983, 52 C.R.3d 406ting the text [although jury determined that
wife, who sold house she owned jointly with husband, was not liable for negligent misrepresentation whereas husband
was so liable, wife did not qualify as prevailing party un@€.P. 1032(a)(4)husband and wife were represented by
same attorney, filed joint answer to buyer's complaint, and joined in same motions and responses].

Benson v. Kwikset Corp. (2007) 152 C.A.4th 1254, 1278, 62 C.R.3fr&84ourt properly awarded costs to
prevailing defendant in action alleging unfair competition and false advertising; although prevailing defendant's
defenses were identical to those of its codefendants, there was no indication that prevailing defendant participated in
deceptive activity that codefendants committed].

(3) No Shifting of Prevailing Defendant's Costhe plaintiff cannot charge an unsuccessful defendant with the
costs of the prevailing defendant. Thus@ibson v. Thrifty Drug Co. (1959) 173 C.A.2d 554, 343 P.2d @l&intiff
sued a number of defendants for damages for personal injuries. Defendant B Corp. paid jury fees until a directed verdict
was entered in its favor. Plaintiff received a verdict and judgment against defendant L.A. Co. (a) Defendant B Corp. was
properly awarded costs of $ 650, including the jury fees, against plaintiff. (b) Plaintiff was properly awarded costs
against defendant L.A. Co., but contended that she should also recover from L.A. Co. the $ 650 she paid to the
successful defendant, B Cotgeld, plaintiff was not entitled to include that item. Former C.C.P. 1032(b), containing
language substantially similar @.C.P. 1032(a)(4)did "not give a party any right to recover those amounts which she
has become liable for because she has unsuccessfully prosecuted an action against a third person as well as against a
defendant as to whom she is successful. To hold otherwise would be to indirectly make the defendant liable for the costs
incurred by another defendan{173 C.A.2d 556.jSeeDavis v. Wilde (1961) 197 C.A.2d 855, 856, 17 C.R. 925
[following Gibsonon similar facts];Transamerica Title Ins. Co. v. Green (1970) 11 C.A.3d 693, 704, 89 C.R. 915
[following Gibsontheory in complicated case involving cross-complainants and cross-defendants].)

SUPPLEMENT: [This section is current through the latest supplement]
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[§ 95] Prevailing Party in Specified Actions.

Numerous statutes govern the recovery of costs as a matter of right in the context of specific actions. The following
are illustrative. (For other examples, see C.E.B., 3 Civil Proc. During Trial 3d, §27.19 et seq.)

(1) Unlawful Detainer.In an unlawful detainer action involving residential property, a tenant who fails to pay rent
and raises as an affirmative defense breach of any warranty of habitability or the landlord's obligations to make the
premises tenantable under C.C. 1941 (se8didmary10th),Real Property§619) is the prevailing party if a
substantial breach has occurred and the tenant pays the reasonable rental value of the premises in its untenantable
condition within 5 days of the court's judgment. The court must award the tenant costs and attorneys' fees "if provided
by, and pursuant to, any statute or the contract of the parti@sC.P. 1174.2(a) If there is no substantial breach or the
tenant fails to pay accrued rent, the landlord is the prevailing party for purposes of awarding fees an@ €$s. (
1174.2(b) seeStrickland v. Becks (1979) 95 C.A.3d Supp. 18, 157 C.R.4if8a, 891, on landlord's recovery of
expenses of eviction, s&2C.P. 1034.5infra, §137.)

(2) Default JudgmentThe plaintiff is entitled to costs on a judgment by default in an action arising from a contract
or a judgment for the recovery of money and damages. (S€eP. 585(a)6 Cal. Proc.(5th), Proceedings Without
Trial, 8166.)

(3) Partition. Costs in partition actions are governed®yC.P. 874.01@t seq. (See infra, §219.) Except as
otherwise provided by those statutes, the court must apportion the costs of partition among the parties in proportion to
their interests or must make some other equitable apportionn@2@L.K. 874.040

(4) Eminent DomainThe defendants in an eminent domain action are entitled to costs, including the costs of
apportioning the award among themselves, except that they must bear the costs of determining any issue as to title
between themselve<C(C.P. 1268.71Q Moreover, the court must award the defendants their litigation expenses
whenever (a) the proceeding is "wholly or partly dismissed for any reason," or (b) final judgment is that "the plaintiff
cannot acquire property it sought to acquire in the proceedi@yC.P. 1268.610(a)Ll235.14(defining litigation
expenses], infra, §124; seeSeimmary(10th), Constitutional Law8§81171, 1265, 1267.)



Page 134
7 Witkin Cal. Proc. Judgm § 95

(5) Inverse Condemnatior plaintiff who is awarded compensation or settles an inverse condemnation action
must be reimbursed for reasonable costs, disbursements, and experSd3. 1036

(6) Installment SalesThe prevailing party in any action on a contract or installment account subject to the
provisions of the Unruh Act regulating installment sales (s&aifmary10th), Sales 8289) is entitled to reasonable
attorneys' fees and costs, regardless of whether the action is instituted by the seller, holder, or buyer. (C.C. 1811.1; see
Morgan v. Reasor Corp. (1968) 69 C.2d 881, 896, 73 C.R. 398, 447 P.2d 638, 4 Su(hfth)ySales§269 [action
for declaratory relief was action "on a contract" within meaning of provision giving right to costs].)

(7) Actions Not in Good FaithThe defendant in a civil proceeding (a) under the California Government Claims
Act, (b) for express or implied indemnity, or (c) for contribution, is entitled to costs if the proceeding was brought in
bad faith. If the court determines that the proceeding was not brought "in the good faith belief that there was a justifiable
controversy under the facts and law" and with reasonable cause, it must award the "defense costs reasonably and
necessarily incurred by the party or parties opposing the proceeding," in addition to those costs normally awarded to the
prevailing party. C.C.P. 1038(a)infra, §235.)

(8) Action for Money in Which Defendant Tenders Full Amount Before Tifitle defendant in an action for the
recovery of money only (a) tendered the full amount due before the action was commenced, and (b) deposits the
tendered amount in court, "plaintiff cannot recover costs, but must pay costs to the defer@l&hP! (025see 6Cal.
Proc. (5th), Proceedings Without Triag81.)

(9) Civil Enforcement Actions by Attorney Geneialhenever the Attorney General prevails in specified civil
enforcement actions, the court must award to the Attorney General the costs of investigating and prosecuting the action,
including expert fees, reasonable attorneys' fees, and costs. The awards must be paid to the Public Rights Law
Enforcement Special Fund establisheddywvt.C. 12530(C.C.P. 1021.8(a) Awards are required in actions to enforce
statutes involving the following:

(a) Immigration consultantsB( & P.C. 2244522446.5)
(b) Supervision of charitable trust&G¢vt.C. 12598

(c) Restrictions on sales and distribution of tobacco produBts& (P.C. 17537.322958 22962 22963 Health &
Saf.C. 118950P.C. 308.1, 308.3.)

(d) Cigarette manufacturer's duty to place funds in escrow for judgment and settlerfeaith(& Saf.C. 104557
(e) Collection of cigarette tax. (Rev.C. 30101.7.)

(f) Discrimination, denial of civil rights, and interference with the exercise of civil rights. (C.C. 52, 52.1, 55.1.)
(9) Handicapped access to public buildings and accommodati®ost.C. 4458Health & Saf.C. 19958.%

(h) Housing discrimination.Govt.C. 12989.3

(i) Diversion or obstruction of natural flow of river, stream, or lakéish & Game C. 1615

()) Water pollution. Fish & Game C. 5650;1Water C. 1335013385)

(k) Waste discharge requirementé/dter C. 1326113262 13264 13265 13268 13304 13331)

() Pollution or adverse environmental effects; protection of natural resoutgegt.C. 1260612607)

(m) Enforcement of Forest Practices A®up.Res.C. 4601, 4603 4605)
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(n) Air pollution. (Health & Saf.C. 396741513 42402et seq.43016 43017 43154)

(o) Orders and penalties issued by San Francisco Bay Conservation and Development Comi@iseidD.. (
66640 66641, 66641.7)

(p) Coastal development and compliance with Coastal Commission's orders and local coastal programs.
(Pub.Res.C. 308230821.6 30822)

(g) Waste or unauthorized diversion of watéh/gter C. 2751052 1845)

(r) Unlawful or negligent taking or destruction of protected bird, mammal, fish, reptile, or amphibiah.&
Game C. 2014

(s) Underground storage tanks containing hazardous substadeefth(& Saf.C. 25299
(t) Surface mine reclamatiorP@b.Res.C. 27741

(u) Waste tire cleanupPUb.Res.C. 4284y

(v) Solid waste disposal site cleanupup.Res.C. 48028

(w) Fire suppression costs, costs of providing rescue or emergency medical services, and investigation costs
incurred in fighting negligently or unlawfully set fireHgalth & Saf.C. 1300913009.1)

(x) Abatement of public nuisance. (C.C. 3494.)
(y) Corporate Securities LavCprp.C. 2500@:t seq.) or California Commaodity LavCorp.C. 2950t seq.).

(z) Enforceable restrictions on open-space land subject to special assessmerave€. (L6147see Rev.C. 422
[defining enforceable restrictions].)

SUPPLEMENT: [This section is current through the latest supplement]
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[§ 96] Apportionment of Costs Among Multiple Parties.

(1) Permissive Joinder and Consolidatidn.Fields v. Napa Milling Co. (1958) 164 C.A.2d 442, 330 P.2d 459,
plaintiff F and her daughters B and K brought a personal injury action arising from the collision of their car and
defendant's truck. Defendant cross-complained. Judgment was given (a) for damages and costs in favor of daughter B;
(b) no damages to F (contributorily negligent) or K (not injured), and costs to defendants againdté¢heraffirmed.
The rule set forth irColla v. Carmichael U-Drive Auto§l930) 111 C.A. Supp. 784, 78294 P. 378, 2 Cal. Proc.
(5th), Jurisdiction,841, is that each joined cause retains its distinctive identity. "If each party in the instant case had
commenced a separate action, it would seem clear that respondents could have recovered their costs against appellants.
Since each cause of action retains its distinctive identity where there is a joinder and each plaintiff recovers or fails to
recover on his separate demand, there would seem to be no authority, purpose, or reason to deny respondents costs
against appellants who failed to establish their causes of ac{ibd¥'C.A.2d 449.|SeeAvalos v. Welty (1965) 237
C.A.2d 545, 547, 47 C.R. 44&ach party should claim costs separateRgppenecker v. Sea-Land Service (1979) 93
C.A.3d 256, 155 C.R. 5]fllowing Fieldg; Acosta v. Sl Corp. (2005) 129 C.A.4th 1370, 1374, 29 C.R.3d 306
[defendant who fully prevailed against multiple plaintiffs, all of whom were represented by same law firm and pursued
single cause of action in joint trial, was not required to apportion costs among plaintiffs or file separate cost memoranda
as to each plaintiff, even though plaintiffs' damages were individual; distinguistihds andAvalog; 68 A.L.R.2d
1058[award of costs to defendant on causes of action where claims of some, but not all, of coplaintiffs were
successful].)

(2) Prevailing Party Is Entitled Only to Costs Party Actually IncurrépiV]here a prevailing party incurs costs
jointly with one or more parties who remain in the litigati@uring the pendency of the litigatidhat party may
recover only costs actually incurred by the party or in its behalf in prosecuting or defending the Easaggsy v.
DelLeuw-Cather Corp. (1990) 218 C.A.3d 1192, 1196, 267 C.R.iiffa, §146 [award of costs undéx.C.P. 10320
one of six defendants in wrongful discharge action was reversed for failure to ascertain whether apportionment was
required]; sedonkey v. Carignan Const. Co. (2006) 139 C.A.4th 20, 26, 42 C.R.3fh88%efendants properly filed
joint memorandum for costs that they had necessarily incurred; where both defendants shared counsel, split costs, and
prevailed at trial, there was no danger of duplicative cost award or award to nonprevailing party; distinguishing
Fennessy)
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(3) No Reduction of Costs Based on Number of Partiedlelson v. Anderson (1999) 72 C.A.4th 111, 84 C.R.2d
753, plaintiff sued defendant law firm for intentional and negligent interference with prospective economic advantage
and for legal malpractice. The trial court granted defendant's motion for nonsuit on the interference claims and the jury
found for defendant on the malpractice claim. Defendant claimed costs of nearly $ 278,000. On plaintiff's motion to tax,
the trial court reduced defendant's pretrial costs by two-thirds, reasoning that defendant had settled with two other
plaintiffs before trial and had waived its right to collect costs from those plaintiffs, and thus "it would be unfair to
[plaintiff], and would constitute an inappropriate windfall to [defendant] to allow it to collect all of its pre-trial costs
from [plaintiff]." Held, order reducing costs by two-thirds reversed.

(a) Because defendant was a party against whom plaintiff obtained no relief, it was the prevailing party under
C.C.P. 1032(a)(4}see supra, 894§72 C.A.4th 128.As such, it was entitled to all reasonable and necessary costs
allowed byC.C.P. 1033.see infra, 8117 et seq.). The trial court had no authority to reduce defendant's pretrial costs
for the reasons it stated. "[A]n across-the-board reduction based upon the number of plaintiffs, without regard to the
reason the costs were incurred, is not a determination of the necessity or reasonableness of tfig2c0sts4th 130,
distinguishingSantantonio v. Westinghouse Broadcasting Co. (1994) 25 C.A.4th 102, 30 C.R.2048§114.)

(b) Similarly, although a prevailing party who recovers costs that were neither reasonable nor necessary could be
said to enjoy a windfall, plaintiff here did not seek the reduction on those grounds and the court did not analyze the
reasonableness or necessity of the costs affected by the two-thirds reduction. Hence, the court's "windfall* determination
was not based on a valid statutory restrictiGf2 C.A.4th 130.)

SUPPLEMENT: [This section is current through the latest supplement]
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[§ 97] Prevailing Party Determined by Court.

(1) General RuleWhen a party recovers other than monetary relief and in situations other than those specified in
C.C.P. 1032(a)(4}fsupra, 891 et seq.), the "prevailing party" is determined by the court, which has discretion to allow
or deny costs.¢.C.P. 1032(a)(4)seeNestande v. Watson (2003) 111 C.A.4th 232, 243, 4 C.R.2cbii@ did not
abuse discretion in denying costs to proponents of ballot initiative who prevailed in attempt to place initiative on ballot;
proponents were not prevailing party against county officials from whom they sought cosisR cCiv.P., Rule 54(d)

[costs allowed to prevailing party, unless federal statute, rules, or court order provides otherwise]; see 10 Federal
Practice & Procedure (Wright, Miller & Kane) §2665; 21A Federal Procedure, L. Ed. 851740%arv. L. Rev. 1464
[discretion of court under Rule 54(d) to deny all costs to prevailing party].)

(2) Apportionment of Cost#f the court allows discretionary costs, it may apportion them between the parties on
the same or adverse sides pursuant to rules adopted Gridd?. 1034infra, §139). C.C.P. 1032(a)(4) Costs in a
negligence action (Bummary(10th), Torts,81327 et seq.), however, should not be apportioned in accordance with the
degree of the plaintiff's comparative faulthyatt v. Sierra Boat Co. (1978) 79 C.A.3d 325, 349, 350, 145 C.R. 47
[defendant's motion to reduce plaintiff's cost bill by 40%, based on jury's special finding that plaintiff was 40%
contributorily negligent, was properly denied]; seimock v. California (2006) 138 C.A.4th 883, 888, 41 C.R.3d 857
[trial court in personal injury action properly refused to apportion liability for costs between state (10% liable for
plaintiff's injuries) and driver (90% liable)]; clGreenberg v. Pacific Tel. & Tel. Co. (1979) 97 C.A.3d 102, 106, 158
C.R. 558jnfra, 8100 [trial judge should have apportioned costs in negligence case where plaintiff's judgment was
below municipal court maximum and plaintiff was 80% responsible for injury].)

West's Key Number Digestpsts 32

SUPPLEMENT: [This section is current through the latest supplement]
(1) General Rule.

Federal rule:See25 A.L.R. Fed 2d 47[liability of indigent litigant for costs undéef.R. Civ. P., Rule 54(d)(])
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[§ 98] Where Party Recovers Something Other Than Money.

(1) Action for Declaratory Reliefln Texas Commerce Bank-El Paso v. Garamendi (1994) 28 C.A.4th 1234, 34 C.R.2d
155,infra, 8189, plaintiff banks, which had purchased investment contracts from an insolvent insurance company,
brought a declaratory relief action against the company's conservator, seeking designation of themselves as
policyholders (entitled to priority status in conservatorship proceedings). The trial court ruled in plaintiffs' favor, but
ordered that each party bear its own coblsld, award as to costs affirmed. Although the banks were "without question
the prevailing parties," they were not among the prevailing parties specifi€d®y. 1032(a)(4as entitled to costs as
a matter of right. Thus, whether to award costs to them was completely within the trial court's dis¢B&iGnA.4th
1248.)Its decision not to do so was not an abuse of discre{@® C.A.4th 1249.)

Other actions for declaratory relief include the following:

Lincoln v. Schurgin (1995) 39 C.A.4th 100, 104, 45 C.R.2d[87 judge did not abuse discretion in proclaiming
defendants to be prevailing party, but ordering each side to bear its own costs; defendants won declaratory relief, but
were required to pay damages on other count; cifiegas Commerce Bank-El Pgso

East Bay Mun. Util. Dist. v. Department of Forestry & Fire Protection (1996) 43 C.A.4th 1113, 1133, 51 C.R.2d
299[plaintiff was not prevailing party, despite court's ruling that defendant's guidelines were illegal, where court
declined to enjoin use of guidelines and ruled against plaintiff on all other causes of action].

Olsen v. Breeze (1996) 48 C.A.4th 608, 627, 55 C.R.2d@amtiff whose lawsuit prompted ski equipment
distributors to modify their release of liability forms was not prevailing party, where plaintiff had sought to outlaw use
of releases altogether].

Friends of the Trails v. Blasius (2000) 78 C.A.4th 810, 838, 93 C.R.2din2&tion to declare public easement for
use of road along side of canal, trial court properly assessed costs against defendant irrigation district that already held
easement for canal access, even though trial court rejected plaintiffs' request for affirmative relief against district; trial
court could find that relief had been granted in favor of plaintiffs against district on quiet title claim].



Page 140
7 Witkin Cal. Proc. Judgm § 98

(2) Action for Injunctive Reliefin Sokolow v. San Mateo (1989) 213 C.A.3d 231, 261 C.R.&%26x
discrimination action against a private mounted patrol unit and a county sheriff's department, plaintiffs sought an
injunction compelling the patrol to admit women. Instead, the trial court required the sheriff's department to cease its
close, intertwined relationship with the patrol. Because it had granted plaintiffs their alternative relief, not their primary
relief, the trial court determined that they were not prevailing parties and deniedldektsieversed. Unde€.C.P.
1032(a)(4) the trial court had discretion to award costs to plaintiffs as parties who recovered other than monetary relief.
Plaintiffs were the prevailing parties in this litigatiaf213 C.A.4th 251.§SeeUnited States Golf Assn. v. Arroyo
Software Corp. (1999) 69 C.A.4th 607, 625, 81 C.R.2d[#8 court correctly denied costs to either party in action for
misappropriation; plaintiff was awarded permanent injunction and no monetary relief and trial court could determine,
underC.C.P. 1032(a)(4)that neither party prevailedPallco Enterprises v. Beam (2005) 132 C.A.4th 1482, 1502, 34
C.R.3d 49(qtrial court did not abuse discretion in determining that defendant landowners who removed illumination
from advertising display on their property were prevailing party in nuisance action; plaintiff's objective had been to
obtain removal of display altogether and landowners were able to avoid that result].)

SUPPLEMENT: [This section is current through the latest supplement]
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7 Witkin Cal. Proc. Judgm § 99
[8 99] General Rule in Superior Court.

(1) Former Rule and ModificatiorOriginally, C.C.P. 1032(dprovided that no costs were allowable in superior court
actions in which judgment could have been rendered in an inferior courtMB8gzy v. Casey (1910) 13 C.A. 781,
783, 110 P. 956plaintiff took consent judgment offered by defendant, below jurisdictional amoBogwa v. Jones
(1913) 21 C.A. 664, 669, 132 P. 63daintiff's recovery was reduced below jurisdictional amount by defendant's
successful counterclaimjollinger v. Medina (1941) 46 C.A.2d 542, 543, 116 P.2d 166; Shotwell v. Bloom (1943) 60
C.A.2d 303, 316, 140 P.2d 728his strict rule was relaxed by a 1953 amendment, providing that the prevailing party
could not recover costs, unless the judge, in his or her discretion, allowed costs or partial costs as the judge deemed
proper. (Sedliller v. Superior Court (1955) 136 C.A.2d 536, 538, 288 P.2d Rfi@intiff's superior court judgment for
$ 7,500, reduced by court as condition to denial of new trial, entitled plaintiff to c@sig]ps v. Welty (1965) 237
C.A.2d 545, 548, 47 C.R. 44iio order made; costs denied]pung v. General Tel. Co. (1977) 75 C.A.3d 177, 182, 142
C.R. 57 citing the text.)

(2) Present Ruleln a case other than a limited civil case, the court must determine costs in its discretion in
accordance witlC.C.P. 1034see infra, §139) when the prevailing party recovers a judgment that could have been
rendered in a limited civil caseC(C.P. 1033(a)seeDorman v. DWLC Corp. (1995) 35 C.A.4th 1808, 1816, 1817, 42
C.R.2d 459trial court abused its discretion under prior versiorCo€.P. 1033(apy prematurely denying costs and
fees to either party when it drafted statement of decision, without having cost bill before it and without hearing
objections to statement of decisioSjteele v. Jensen Instrument Co. (1997) 59 C.A.4th 326, 331, 69 C.R.2d 135
[plaintiff's costs were properly denied underC.P. 1033(ajvhere she was awarded less than $ 25,000 in damages; trial
judge correctly determined damages amount without adding in potential attorneys' fees]; on limited civil caszglsee 2
Proc. (5th), Courts §241 et seq.)

(3) Distinction: Successful Cross-Complaihit.Young v. General Tel. Co. (1977) 75 C.A.3d 177, 142 C.R. 57,
plaintiff filed a tort action in the superior court alleging damages of over $ 400,000 from an automobile collision.
Defendant filed a cross-complaint alleging damages of $ 5,000 arising out of the same transaction. The jury verdict in
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the main action was in favor of defendant, and a stipulated judgment for $ 445 was entered in favor of defendant on the
cross-complaint. However, the trial judge refused to order costs under defendant's cost bill for $ 1,463.74, on the ground
that the judgment was in an amount within the jurisdiction of an inferior céleld, reversed. Former C.C.P. 1032(d),
providing for costs in the court's discretion, did not apply to a judgment in an "amount" within the jurisdiction of an
inferior court, but to a "judgment" that could have been rendered in an inferior ¢851€.A.3d 180.Here, defendant

had to assert its claim by cross-complaint in the superior court or the claim would have been barrecl Grider
426.30(a)(see 5Cal. Proc.(5th), Pleading,81177); hence, the judgment could not have been rendered in any inferior
court available to it(75 C.A.3d 181.)

SUPPLEMENT: [This section is current through the latest supplement]
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7 Witkin Cal. Proc. Judgm § 100
[8 100] Application of Rule in Personal Injury Actions.

(1) Action by Spouse#pplication of the rule to personal injury actions by a husband and wife on joined claims has
depended on the state of the community property law. Originally, the recovery was community property; hence, the
aggregate of verdicts in favor of the husband and wife could be computed to bring the judgment above the jurisdictional
minimum and support a cost award. (Sé®mas v. Smith (1934) 2 C.A.2d 701, 702, 38 P.2d 8 the law was
changed to make these damages the separate property of each spouse, with the result that the right to costs could no
longer be determined by aggregating the verdicts. ($g#enauer v. Dorstewitz (1962) 200 C.A.2d 777, 779, 19 C.R.
654.)The 1968 Legislature restored the rule that such damages are community property. Sseenddry(10th),

Community Property§40 et seq.)

(2) Apportionment in Comparative Negligence SituationGreenberg v. Pacific Tel. & Tel. Co. (1979) 97 C.A.3d
102, 158 C.R. 55&laintiff sued defendant for injuries suffered when a telephone book fell on his foot in one of
defendant's public booths. The demand was $ 5,000. The jury found plaintiff 80% responsible for the injury, and
judgment was for $ 1,000, with costs of $ 348.5@Id, reversed.

(a) Defendant's motion to reduce the cost award in proportion to plaintiff's fault was properly denied because that
type of apportionment is unauthorized (see supra, §97)C.A.3d 106.)

(b) However, plaintiff's judgment was below the municipal court maximum, and former C.C.P. 1032(d) applied. In
exercising his discretion under the statute, the trial judge should have considered, as an appropriate factor, the
percentage assessment of fault against a prevailing pla®ifC.A.3d 108.Here, in view of the high percentage of
fault, it was an abuse of discretion to allow all of plaintiff's co$8§. C.A.3d 109.)

(c) "[W]e do not mean to imply that a plaintiff's costs must be disallowed to the full extent of the percentage of
fault assessed against him. Nor do we hold that every percentage of fault on a plaintiff's part requires some disallowance
of such plaintiff's costs. Under all the circumstances of a particular case, a relatively small percentage of fault may well
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not require any disallowance of full costs to a plaintif®7 C.A.3d 109.)

SUPPLEMENT: [This section is current through the latest supplement]
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7 Witkin Cal. Proc. Judgm § 101
[8 101] Recovery Below Small Claims Maximum.

(1) When Action Could Have Been Brought in Small Claims Divisishen a prevailing plaintiff in a limited civil
case recovers less than the maximum amount available within the jurisdiction of the small claims division, and could
have brought the action in the small claims division but did not do so, the court may, in its discretion, allow or deny
costs to the prevailing party, or it may allow costs in part in an amount it deems pr6p&rP( 1033(b)(1) The claim
could have been prosecuted informally and at slight expense in the small claims divisionG8le®&c.(5th),
Courts,8289 et seq.; on limited civil case, s€eC.P. 85 2 Cal. Proc.(5th), Courts §241 et seq.)

(2) When Action Could Not Have Been Brought in Small Claims CoMhen a prevailing plaintiff in a limited
civil case recovers less than the maximum amount available within the jurisdiction of the small claims division, and
could not have brought the action in small claims division, costs and necessary disbursements must be limited to the
following: (a) the actual cost of the filing fee; (b) the actual cost of service of process; and (c) reasonable attorneys' fees,
if specifically allowed by law. The plaintiff may recover those costs only if, before commencement of the action, the
plaintiff gave the defendant written notice of intent to commence an action that could result in a judgment including
these costs and disbursemen@&G.P. 1033(b)(2)

SUPPLEMENT: [This section is current through the latest supplement]
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7 Witkin Cal. Proc. Judgm § 102
[§ 102] Equitable Actions.

Before the 1986 revision @.C.P. 1032it was held that an award of costs in an equitable action was "beyond the
pale” of the statute's provisions mandating costs to the prevailing party as a matter of right in certain actions. Costs in
equitable actions were instead governed by the discretionary provisi@€h€d?. 1032 (Miller v. American Honda
Motor Co. (1986) 184 C.A.3d 1014, 1019, 229 C.R. 5Egyitable actions under the revised statute should be
evaluated in the same manner as any other action with regard to costs: Is the prevailing party one of the types specified
by C.C.P. 1032(a)(4}supra, §89) or is the prevailing party determined by the court?

SUPPLEMENT: [This section is current through the latest supplement]
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7 Witkin Cal. Proc. Judgm § 103
[§ 103] Probate Proceedings.

The right to costs in probate proceedings is complicated by many statutes and by the necessity of determining whether
payment should be made by a party or out of the assets of the estate.

A number of sections provide for costs in particular proceedings. (SeePeoy.C. 6544proceedings for family
allowance],Prob.C. 9255creditor's action on claimProb.C. 9653action to recover fraudulently conveyed property],
Prob.C. 11624preliminary distribution]; 14Summary10th), Wills and Probate§400; cf.Estate of Bevelle (1947) 81
C.A.2d 720, 722, 185 P.2d 9attorneys' fees are not included].)

Unless the Probate Code or Judicial Council rules provide otherwise, either the superior court or the appellate court
may, in its discretion, order costs to be paid by any party to the proceedings, or out of the assets of the estate, as justice
may require.Prob.C. 1002 seeEstate of Johnso(1926) 198 C. 469, 47245 P 1089; Estate of Erickson (1935) 4
C.A.2d 602, 603, 41 P.2d 939; Estate of Selb (1949) 93 C.A.2d 788, 794, 210 P.2d 45; Estate of Williams (1952) 110
C.A.2d 50, 55, 242 P.2d 26n discretion in manner of awarding costs on appeal, <eal 9Proc.(5th), Appeal §967.)

SUPPLEMENT: [This section is current through the latest supplement]
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7 Witkin Cal. Proc. Judgm § 104
[§ 104] Marital Litigation.

During the pendency of a proceeding for dissolution of marriage, for nullity of marriage, for legal separation, to
establish physical or legal custody of a child, or for a visitation order, the court may order any nongovernment party to
pay the costs of maintaining or defending the proceedirgmily C. 20307605 seeFamily C. 2255court may grant
costs in proceedings to have marriage adjudged vBithily C. 270[court must determine that party has ability to pay

before awarding costs].)

SUPPLEMENT: [This section is current through the latest supplement]
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7 Witkin Cal. Proc. Judgm 8§ 105
[§ 105] Interpleader Proceeding.
A party who follows the interpleader procedure set fortlCi€.P. 386or 386.5may request costs. When the court
discharges the party, it may, in its discretion, award costs from the amount in dispute that has been deposited with the
court. In the final judgment, the court may provide for assumption of those costs by one or more of the adverse

claimants. C.C.P. 386.6(g)see 4Cal. Proc.(5th), Pleading,§257.)

SUPPLEMENT: [This section is current through the latest supplement]
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7 Witkin Cal. Proc. Judgm 8§ 106
[§ 106] Housing Development Action Against Public Entity.

In an action or proceeding to enjoin the approval of a housing development in which the defendant prevails, costs,
including attorneys' fees, may be awarded to the prevailing public entity or to a nonprofit housing corporation that is the
real party in interest and the permit applicant of the low- and moderate-income housing. The trial judge must find the
following:

(1) The development was for low- and moderate-income housayt(C. 65914 (a)(1)

(2) The action was frivolous and undertaken primarily to hinder the low- or moderate-income nature of the
development.Govt.C. 65914(a)(2)

(3) The public entity prevailed on all issues and, if an intervenor, actively took part on a continuous basis in the
defense.Govt.C. 65914(a)(3)

(4) The plaintiff's demand for a preliminary injunction was denied and not reversed on appeal, or the action was
dismissed due to the defendant's motion for summary judgment, and not reversed on Guwal. 65914(a)(4)

Furthermore, an appellate court may award costs, including attorneys' fees, to the prevailing public entity if it
upholds the trial judge's findingsGovt.C. 65914(h)

SUPPLEMENT: [This section is current through the latest supplement]
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7 Witkin Cal. Proc. Judgm 8§ 107
[§ 107] Action Rendered Moot Before Judgment.

Even though a defendant complies with the plaintiff's demand before judgment and thereby renders the case moot, the
plaintiff may be awarded costs. Lrewin v. Board of Trustees of Pasadena Unified School Dist. (1976) 62 C.A.3d 977,
133 C.R. 385probationary teachers were successful in proving wrongful termination of their employment, but
defendant school district reemployed them, rendering their petition moot. In affirming an award of costs, the court said:
"There appears to be no California authority on point for administrative mandamus proceedings, but ample authority
from this and other jurisdictions supports the general proposition that where the litigant who prevails on the law is
denied affirmative relief only because belated conduct of the opposing litigant renders moot the need for judicial relief,
the prevailing litigant is entitled to its costg62 C.A.3d 983.)

SUPPLEMENT: [This section is current through the latest supplement]
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7 Witkin Cal. Proc. Judgm § 108
[§ 108] Action Under Fair Employment and Housing Act.

In Perez v. Santa Clara (2003) 111 C.A.4th 671, 3 C.R.3d pamtiff sued her employer under the Fair
Employment and Housing Act (FEHApVt.C. 1294t seq.), alleging racial discrimination and retaliation. After the
trial court entered judgment for defendant, defendant requested its costs, including deposition costs, witnhess fees, and
other amounts, but not including attorneys' fees. The trial court, aingmings v. Benco Bldg. Services (1992) 11
C.A.4th 1383, 15 C.R.2d 5Bfra, 8217, stated that it did not have authority to grant defendant its costs because
plaintiff's action was not frivolous, unreasonable, or groundldstd, reversed and remanded for reexamination of
defendant's costs request.

(a) Cummingdheld that an award of attorneys' fees or costs to a prevailing defendant in a FEHA action can be
granted only if the action was frivolous, unreasonable, or groundless, a standard thatrthengsourt adopted from
Christiansburg Garment Co. v. Equal Emp. Opportunity Com. (1978) 434 U.S. 412, 98 S.Ct. 694, 54 L.EdT2¢:648.
issue inChristiansburg however, was limited to the recovery of attorneys' fees. Other costs were not at issue. "We find
this blending of fees and costs to be unnecessary and inappropfidt®.C.A.4th 680.)

(b) C.C.P. 1032(bprovides for costs "as a matter of right" absent express statutory provisioGandC.
12965(b)specifically allows "reasonable attorney's fees and costs" within the court's discretion. "We therefore disagree
with the Cummingscourt's extension of th€hristiansburgstandard for attorney fees to ordinary litigation expenses. ...

A prevailing defendant should be able to recover these costs even if the plaintiff did not bring a frivolous, groundless, or
unreasonable lawsuit(111 C.A.4th 681.]SeeKnight v. Hayward Unified School Dist. (2005) 132 C.A.4th 121, 134,

33 C.R.3d 28Tcost award was proper; agreeing witkrezthat costs are not limited to circumstances in which

plaintiff's case is utterly without merit].)

SUPPLEMENT: [This section is current through the latest supplement]
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7 Witkin Cal. Proc. Judgm § 108A
[§ 108A] (New) Validating Proceeding.

UnderC.C.P. 86Cet seq. (4Cal. Proc.(5th), Pleading §158), a public agency may bring an action, in the nature of a
proceeding in rem, to determine the validity of certain public acts. The costs of the action may be allowed and
apportioned between the parties or taxed to the losing party in the discretion of the €d0rR.(868 seeFoothill-De
Anza Community College Dist. v. Emerich (2007) 158 C.A.4th 11, 27, 69 C.R.3dd&i8 were correctly imposed on
losing defendants in district's action to validate bond issue, despite prohibiti@Cif. 861.1against subjecting
persons who contest validity to punitive action].)

SUPPLEMENT: [This section is current through the latest supplement]
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1. Controverted Issue Decided in Defendant's Favor.

7 Witkin Cal. Proc. Judgm § 109
[§ 109] Controverted Issue Decided in Defendant's Favor.

A party who nominally wins but does not receive any substantial recovery or successfully maintain any substantial
defense should not receive costdiller v. American Honda Motor Co. (1986) 184 C.A.3d 1014, 1020, 229 C.R. 523,
guoting the text.) This is so, e.g., where the only controverted issue is decided in favor of the defendant.Wieillsy in
v. Brown (1914) 25 C.A. 216, 143 P. 29laintiff sued to quiet title to a strip of land in which defendant claimed an
easement. The existence of the easement was the only material issue, and defendant was adjudged ehiéldd to it.
plaintiff was not entitled to costs, though he was adjudged the owner of thfe€.A. 222.YSeeMuzio v. Erickson
(1919) 41 C.A. 413, 419, 182 P. 974; Whiting v. Squeglia (1924) 70 C.A. 108, 117, 232 P. 986.)

In Merlino v. Fresno Macaroni Mfg. Co. (1946) 74 C.A.2d 120, 168 P.2d pB2ntiffs sued for dissolution of a
corporation and appointment of a receiver. Defendants opposed this demand, and offered to buy plaintiffs' stock for a
price to be fixed by the court. The court denied the relief requested by plaintiffs, appointed appraisers, and gave
judgment that plaintiffs sell to defendants at the price fixed. Thus, in form plaintiffs recovered a money judgment
against defendants for the price of their shares, but in substance they were unsuccessful, and defendants were properly
awarded costs. "Plaintiffs failed to obtain what they sought in their complaint and defendants obtained the affirmative
relief prayed for in their answer(74 C.A.2d 125.)

SUPPLEMENT: [This section is current through the latest supplement]
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7 Witkin Cal. Proc. Judgm § 110
[§ 110] Disclaimer or Default in Quiet Title Action.

Where a defendant in a quiet title action either disclaims or allows judgment to be taken against him or her by default,
costs cannot be awarded against the defend@r@.P. 761.030(h)Michel v. Williams (1936) 13 C.A.2d 198, 201, 56
P.2d 546;seeSan Mateo Community College Dist. v. Half Moon Bay Ltd. Partnership (1998) 65 C.A.4th 401, 415, 76
C.R.2d 287 C.C.P. 761.030(bglid not apply where trustees and agents of lessee disclaimed interest in leased property,
but also denied lessor's right to quiet title]; Cal. Civil Practice, 1 Real Property Litigation, 85G#; Broc.(5th),
Pleading,§661.)

However, inMcMorris v. Pagano (1944) 63 C.A.2d 446, 146 P.2d %bkts were allowed where defendants, in
addition to disclaimers, answered denying all allegations of the complaint. The court declared that if defendants wished
to invoke the statutory protection against a cost award, "they should not have raised the issue on plaintiff's possession
and other material issues alleged, and put him to his pr¢@3.'C.A.2d 452.)

SUPPLEMENT: [This section is current through the latest supplement]
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D. Recovery of Costs Prohibited.

3. Unnecessary Additional Trial.

7 Witkin Cal. Proc. Judgm § 111
[§ 111] Unnecessary Additional Trial.

(1) Retrial After Mistrial. Where a first trial ends in a mistrial because of misconduct of counsel for the successful
party, and costs are charged against the party as a penalty, the party cannot recover those costs even though he or she is
successful in the retrialMullin v. Rousseau (1931) 112 C.A. 719, 731, 297 P. 944.)

(2) Separate Actions Where Joinder Is Possililnere several plaintiffs bring successive actions to recover on a
claim for money, and all of the relief could have been obtained in one action, they are only allowed the costs of the first
action. Longmaid v. Coultef1898) 123 C. 208, 21&5 P. 791.)A statute establishes a similar rule where several
defendants who could have been joined are sued successively. The plaintiff may elect the action for which he or she
receives costs@.C.P. 1022see Cal. Civil Practice, 2 Procedure, §8:24.)

(3) Trial De Novo After Judicial Arbitration. C.C.P. 1141.2fenies costs when a judgment in a trial de novo after
judicial arbitration is not more favorable to the party who demanded it. (S2ad.6roc.(5th), Proceedings Without
Trial, §626.)

SUPPLEMENT: [This section is current through the latest supplement]
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1. Defendant's Compromise Offer.
a. Plaintiff Fails To Obtain Judgment More Favorable Than Offer.

7 Witkin Cal. Proc. Judgm § 112
[§ 112] Plaintiff Fails To Obtain Judgment More Favorable Than Offer.

(1) Statutory AuthorizationWhere the defendant, before trial or arbitration, makes an offer to compromise that the
plaintiff does not accept, and the plaintiff fails to obtain a more favorable judgment, the plaintiff may not recover his or
her postoffer costs and must pay the defendant's costs from the time of the@f@P (998(b)(c)(1); seeCirimele v.
Shinazy (1954) 124 C.A.2d 46, 52, 268 P.2d R&fm "cost" in statute did not include attorneys' fees and hence did not
preclude allowance of feedpilimai v. Farmers Ins. Exchange Co. (2006) 39 C.4th 133, 139, 45 C.R.3d 760, 137 P.3d
939[uninsured motorist arbitration pursuantltes.C. 11580.2s "arbitration" within meaning o€.C.P. 998 57 Stanf.

L. Rev. 2017F.R. Civ. P., Rule 68offer to allow judgment" rule]; Cal. Civil Practice, 4 Procedure, §27:19 et seq.;
C.J.E.R., Judges Benchbook, Civil Proceedings: Trial, 816:49 et s€aql, ®roc.(5th), Proceedings Without Trial,
8110; on method of claiming costs undeiC.P. 998 see infra, §139.)

In addition, except in an eminent domain action, the court or arbitrator, in its discretion, may require the plaintiff to
pay a reasonable sum to cover the costs of the services of expert withesses (who are not regular employees of a party)
actually incurred and reasonably necessary in preparation for trial or arbitration, or during trial or arbitration, or both, of
the case by the defendant.C.P. 998(c)(%)seeRegency Outdoor Advertising v. Los Angeles (2006) 39 C.4th 507,

531, 46 C.R.3d 742, 139 P.3d 119, 6 Cal. Pr¢&th), Proceedings Without TriaB84 [award of expert witness fees
underC.C.P. 998(c)(1)s not limited to those fees incurredter offer is extended; defendant was entitled to both
preoffer and postoffer expert witness fees].)

C.C.P. 99&oes not apply to an enforcement action brought by the Attorney General, a district attorney, or a city
attorney, acting as a public prosecut@.C.P. 998(g)(2)

(2) lllustrations.In Scott Co. of Calif. v. Blount (1999) 20 C.4th 1103, 86 C.R.2d 614, 979 P.2dH¥4,
subcontract between plaintiff subcontractor and defendant general contractor contained a unilateral attorneys' fees
provision that authorized fees for defendant if defendant had to "employ an attorney to enforce any provision [of the
subcontract], or to collect damages for breach of the subcontract.” Plaintiff sued defendant for breach of contract and
negligence and sought damages of over $ 2 million. Plaintiff rejected defendant's pretrial offer to settle for $ 900,000.
The trial judge found defendant liable, but awarded plaintiff only $ 442,054 in damages. The judge then awarded
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plaintiff its costs, including attorneys' fees, incurred before defendant's settlement offer, and awarded defendant its
costs, including attorneys' fees, incurred after the offer. The Court of Appeal agreed with the award to plaintiff but
disagreed that defendant was entitled to its postoffer attorneysHeks judgment of trial court affirmed.

(a) Plaintiff is entitled to its preoffer costs.

(1) C.C. 1717 (infra, 8170 et seq.) renders mutual the unilateral attorneys' fee provision in the subcontract, giving
either plaintiff or defendant, if a prevailing party, a right to attorneys' fees on any contract claims. Although plaintiff did
not achieve all of its litigation objectives, the trial court acted within its discretion in implicitly concluding that plaintiff
prevailed on the contract for purposes of C.C. 1717. Thus, plaintiff would ordinarily be entitled to recover its attorneys'
fees and other cost&0 C.4th 1109.)

(2) C.C.P. 99&does not cut off plaintiff's right to its preoffer costs. The statute as it existed at the time of trial
provided that a plaintiff who failed to obtain a judgment that was more favorable than the defendant's settlement offer
"shall not recover his or her costs and shall pay the defendant's costs from the time of th¢2gfé&r.4th 1110.Yhis
language was interpreted for decades as permitting a plaintiff to recover preoffer costs and the Legislature acquiesced in
this interpretation. The Legislature recently reaffirmed the interpretation in 1997 amendments, making clear that the
statute cuts off only a prevailing plaintiff's right pmstoffercosts, not the plaintiff's right to preoffer cos{20 C.4th
1111)

(b) Defendant is entitled to its postoffer costs.

(1) UnderC.C.P. 998 a defendant whose pretrial offer is greater than the judgment received by the plaintiff is
treated for purposes of postoffer costs as if it were the prevailing party. The postoffer costs that the statute denies the
plaintiff and awards to the defendant are the costs allowed @deP. 1032which, undeiC.C.P. 1033.5(a)(10)(A)

(infra, 8150) include attorneys' fees when authorized by coni{{2@tC.4th 1112, 1113.)

(2) The contract provision here authorizes attorneys' {€sC.4th 1113.The Court of Appeal incorrectly
reasoned that because defendant's attorneys had not been used to "enforce" the contract or "to collect damages,"
defendant could not recover its postoffer attorneys' fees. However, C.C. 1717 applies in favor of the party prevailing on
a contract claim whenever that party would have been liable under the contract for attorneys' fees had the other party
prevailed (20 C.4th 1113.Yhus, had defendant here completely defeated plaintiff's contract claims, it would have been
entitled to attorneys' fees under the contract provision. More fundamentally, Grdd?. 998 defendant's entitlement
to costs derives not from its status as a prevailing party but from plaintiff's failure to accept a reasonable settlement
offer. (20 C.4th 1114.)

(3) There is no sound basis unde!C.P. 99&or distinguishing attorneys' fees from other categories of costs, as the
Court of Appeal did here. The statute's language does not d8&&..4th 1114.Moreover, under the Court of Appeal's
holding, a plaintiff rejecting a settlement offer in a case in which there is a contractual attorneys' fee provision would
know that, should it prevail with a judgment less than the offer, it would still get its preoffer attorneys' fees but would
not be liable for defendant's postoffer attorneys' fees. This asymmetry would substantially lessen the cost to plaintiffs of
rejecting reasonable settlement offd20 C.4th 1115.)

The following are among the numerous cases that have discussed the availability of postoffer costs or expert
witness fees where the plaintiff fails to obtain a judgment more favorable than the defendant's pretrial offer:

Murillo v. Fleetwood Enterprises (1998) 17 C.4th 985, 1000, 73 C.R.2d 682, 953 P.2d 858, 4 Sutbitayy
Sales 8322 [C.C. 1794(d), authorizing cost recovery by buyer in action to enforce consumer warranty, does not provide
express exception 18.C.P. 998 prevailing seller in action by buyer of motor home could recover expert witness fees
underC.C.P. 998.

Jones v. Dumrichob (1998) 63 C.A.4th 1258, 1266, 74 C.R.2dsfficiency of proof of reasonableness of expert
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fees awarded und€.C.P. 998.

Carver v. Chevron U.S.A. (2002) 97 C.A.4th 132, 152, 118 C.R.2¢ce8foration's offer to franchisees of $ 100
each plus waiver of costs and attorneys' fees was reasonable, in good faith, and not merely nominal, thereby justifying
award of expert witness fees to prevailing corporation; hindsight showed that value of proposed waiver was
considerable, and franchisees had always known that corporation hired expensive lawyers who could be expected to
pursue all avenues of defense].

Biren v. Equality Emergency Med. Group (2002) 102 C.A.4th 125, 140, 125 C.R.3deS2hdant was entitled to
postoffer costs undeZ.C.P. 998ven though plaintiff was prevailing party; relying 8cott Co. of Calif. v. Blouiht

Vick v. DaCorsi (2003) 110 C.A.4th 206, 209, 1 C.R.3d 626, 6 Cal. R&tls), Proceedings Without TriaB89
[defendants' offer was valid even though it was not allocated between plaintiffs; plaintiffs were husband and wife whose
action arose out of their purchase of community property, they were suing on choses in action that were community
property, their recovery would be community property, and each plaintiff had authority to accept offer on community's
behalf].

Thompson v. Miller (2003) 112 C.A.4th 327, 338, 4 C.R.3d[80# court abused its discretion underC.P.
998(c)in denying defendant's expert witness fees; defendant had made reasonable settlement offer, which plaintiffs did
not accept, and then defendant had prevailed at trial].

Elite Show Services v. Staffpro (2004) 119 C.A.4th 263, 268, 14 C.R.JthtR&ion in settlement offer of
agreement to pay "reasonable” attorneys' fees did not render offer too uncertain to be enforc€dQuri&98(d)

Menees v. Andrews (2004) 122 C.A.4th 1540, 1543, 19 C.R.3piéf&hdant's offer was impliedly conditioned on
joint acceptance by both plaintiffs and thus did not support fees award @dp. 998 criticizing Santantonio v.
Westinghouse Broadcasting Co. (1994) 25 C.A.4th 102, 30 C.R.2dini&6,8114].

Skistimas v. Old World Owners Assn. (2005) 127 C.A.4th 948, 951, 952, 26 C.R.Bdddliflual defendants were
entitled to their expert witness fees, even though fees were paid by insurer rather than by defendants themselves;
requirement irC.C.P. 998(c}hat fees be "actually incurred" does not mean that fees must be "personally incurred"].

Agnew v. State Bd. of Equalization (2005) 134 C.A.4th 899, 911, 36 C.R.3Rd8L. 7156, authorizing
prevailing taxpayer to recover fees and costs where state's position was not substantially justified, does not provide
express exception 18.C.P. 998 prevailing taxpayer in sales tax refund action could be eligible for expert withess fees
underC.C.P. 998following Murillo].

Seever v. Copley Press (2006) 141 C.A.4th 1550, 1560, 47 C.R.3deéf@Adant's offer to compromise was
sufficiently certain to be enforceable und&iC.P. 998 even though it included provision to pay unspecified amount of
attorneys' fees; citinglite Show Servicehiowever, on remand, amount of award may need to be scaled down if
plaintiff, who sued under Fair Employment and Housing Act, is found to be of modest means].

Duale v. Mercedes-Benz USA, LLC (2007) 148 C.A.4th 718, 724, 56 C.R[8drXuyers who prevailed in their
warranty action were entitled to costs incurred before settlement offer from car seller, but not those incurred after offer;
although buyers were entitled to fees and costs under C.C. 1794(d), they were also subject to limit&ienB.of
998(c)(1) citing Murillo].

SUPPLEMENT: [This section is current through the latest supplement]

(1) Statutory Authorization. F.R. Civ. P., Rule @8eeKinsey v. Union Pac. R. Co. (2009) 178 C.A.4th 201, 204, 100
C.R.3d 253prevailing defendant in federal Employers' Liability Act action could not recover costs; federal rule allows
defendant to recover postoffer costs only when plaintiff/offeree obtains judgment that is less than offer, and not when
plaintiff/offeree loses action in its entirety].(8lew) Limitation on Recoverable Attorneys' Fees Under C.C.P. 998
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Based on Underlying Statuten Mangano v. Verity (2008) 167 C.A.4th 944, 84 C.R.3d intiff employee sued
defendant employers, claiming discrimination in violation of the California Fair Employment and Housing Act (FEHA)
(Govt.C. 1290t seq.). Defendants offered to settle the action for $ 2,500, but plaintiff refused. Defendants
subsequently were awarded summary judgment and sought their postoffer attorneys' fe€Qmle398(c)(1)The

trial court denied the fees request, on the ground that a FEHA defendant cannot obtain its attorneys' fees unless the
plaintiff's action was frivolous, unreasonable, or groundleigsd, affirmed.

(a) The Supreme Court iBcott Co. of Calif. v. Blount (1999) 20 C.4th 1103, 86 C.R.2d 614, 979 P.2d&d4p.
650, noted that the "Legislature has in certain limited instances made a policy decision to treat prevailing plaintiffs and
prevailing defendants differently for purposes of attorney fees and other Sestson 998 takes these differences as it
finds them ... Thus, if a case is governed by a statute under which a prevailing plaintiff but not a prevailing defendant is
entitled to attorney fees, then a defendant who does not prevail but is nonetheless entitled to its postoffer costs under
section 998 is not entitled to its postoffer attorney fees as part of those dd&s.C.A.4th 950, 9511j other words,
C.C.P. 99&oes not grant greater rights to attorneys' fees than those granted by the underlying(s@&tu@eA.4th
951.)

(b) C.C.P. 99&loes not eliminate the substantive requirements for awarding attorneys' fees to a prevailing
defendant under FEHA. As interpreted Bymmings v. Benco Bldg. Services (1992) 11 C.A.4th 1383, 15 C.R.2d 53,
text, 8217, FEHA authorizes fees to a defendant only when the plaintiff's action was unreasonable, frivolous,
groundless, or vexatious. Defendants here, who did not argue that plaintiff's claim suffered from any of those defects,
were not entitled to their postoffer attorneys' fed€7 C.A.4th 951.)
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7 Witkin Cal. Proc. Judgm § 113
[8 113] Determining Whether Judgment for Plaintiff Is More Favorable Than Offer.

(1) Exclusion of Postoffer Costl determining whether the plaintiff obtains a more favorable judgment, the court or
arbitrator must exclude the postoffer cos.G.P. 998(c)(2)(A) This provision is intended to clarify that attorneys'
fees awarded to a prevailing party are costs for purpos€s@iP. 998and are not part of the judgmenC.C.P.
998(c)(2)(B) seeAdam v. DeCharon (1995) 31 C.A.4th 708, 713, 37 C.R.2ddé&&ded under former version of
C.C.P. 998(c)which allowed inclusion of fees and costs when determining whether judgment in tort action is more
favorable; where plaintiffs prevailed on tort causes of action, trial court had to add to judgment the costs and reasonable
attorneys' fees that plaintiffs incurred before compromise offer and if total amount exceeded $ 15,000, plaintiffs were
entitled to costs and attorneys' feeSleele v. Jensen Instrument Co. (1997) 59 C.A.4th 326, 330, 69 C.R.2d 135
[decided under former lawBodell Const. Co. v. Trustees of Calif. State University (1998) 62 C.A.4th 1508, 1516, 73
C.R.2d 450, 6 Cal. Prog¢5th), Proceedings Without Triag107; Cal. Civil Practice, 4 Procedure, 827:27 et seq.)

(2) Effect of Confidentiality ConditiorA confidentiality condition attached to a settlement offer in a defamation
action renders the offer invalid for purposes of shifting costs to the plaintiff uBdefP. 998 because the value to a
particular plaintiff of public vindication is so highly subjective and elusive that no court can determine its monetary
worth. Barella v. Exchange Bank (2000) 84 C.A.4th 793, 801, 101 C.R.2¢{dE8&ndant was not entitled to recover
postoffer costs, even though defendant had offered $ 25,000 to settle defamation action and jury had awarded only $
10,000; settlement offer included provision that terms of settlement remain confidential].)

SUPPLEMENT: [This section is current through the latest supplement]
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7 Witkin Cal. Proc. Judgm § 114
[§ 114] Joint Offer by Multiple Defendants.

In Santantonio v. Westinghouse Broadcasting Co. (1994) 25 C.A.4th 102, 30 C.R.2ah 48@, discrimination action
against multiple defendants, three plaintiffs rejected defendants' joint offer. Following a favorable verdict for one
plaintiff, one losing plaintiff declared bankruptcy, and the remaining losing plaintiff was ordered to pay one-third of
defendants' costs, including expert witness feksd, affirmed. The joint offer was valid. All three defendants were
sued on a theory of joint and several liability and they filed a joint ans{(@2érC.A.4th 115, 116 Jhe expert withess
fees complied with the requirements®©fC.P. 998(checause they were for expert services and were reasonably
necessary to defendants' ca@s C.A.4th 123.Allocation of one-third of the total costs to the remaining plaintiff was
reasonable given the amount of this plaintiff's claim and the intense defense focus to d(2éatiA.4th 125.)

A lengthy dissent argued that (a) the trial judge erred in shifting any costs because the joint offer was invalid under
C.C.P. 998being a conditional offer requiring acceptance by all three plaintiffs, and (b) assuming it was appropriate to
shift some costs, the trial judge erred in failing to take account of plaintiff's means in settling the amount of the award.
(25 C.A.4th 132, 133(SeeAustin B. v. Escondido Union School Dist. (2007) 149 C.A.4th 860, 888, 57 C.R.3d 454
[trial court properly awarded expert witness costs to multiple defendants who, as a group, had served plaintiffs with
offer to compromise that exceeded plaintiffs' eventual recovery; because school district defendant was employer of
individual defendants, it would have been liable for judgment against defendants, and thus plaintiffs were not prejudiced
by offer made collectively by all defendants].)

SUPPLEMENT: [This section is current through the latest supplement]
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7 Witkin Cal. Proc. Judgm § 115
[§ 115] Plaintiff's Compromise Offer.

(1) Statutory Authorizationf the plaintiff's pretrial offer is not accepted and the defendant fails to obtain a more
favorable judgment or award in an action or proceeding, the court or arbitrator, in its discretion, may require the
defendant to pay, in addition to plaintiff's costs, a reasonable sum to cover postoffer costs of the services of expert
witnesses (who are not regular employees of a party) actually incurred and reasonably necessary in preparation for trial
or arbitration, or during trial or arbitration, or both, of the case by the plain@ffC(P. 998(b)(d); seePilimai v.

Farmers Ins. Exchange Co. (2006) 39 C.4th 133, 148, 45 C.R.3d 760, 137 P.3a@®ured motorist arbitration
pursuant tdns.C. 11580.2s "arbitration" within meaning o€.C.P. 998 arbitration plaintiff was entitled to deposition
and exhibit preparation costs, in addition to expert witness fees]; Cal. Civil Practice, 4 Procedure, §27:19 et seq.; on
method of claiming costs undéx.C.P. 998 see infra, 8139.) This provision does not apply to eminent domain actions
(C.C.P. 998(d)998(g)(1), or to an enforcement action brought by the Attorney General, a district attorney, or a city
attorney, acting as a public prosecutGrC.P. 998(g)(2) (SeeMiller v. Union Pac. R. Co. (2007) 147 C.A.4th 451,

455, 53 C.R.3d 89pecause federal law does not authorize expert witness fees for prevailing plaintiff in action under
Federal Employers' Liability Act, plaintiff who received more than offer to compromise could not obtain fees under
C.C.P.998)

(2) lllustrations. Among the cases applying this provision are the following:

Wilson v. Wal-Mart Stores (1999) 72 C.A.4th 382, 388, 85 C.R.2d 4, 6 Cal. @&tbg, Proceedings Without Trial
896 [plaintiff who received judgment greater than first settlement offer, but less than subsequent offer, both of which
defendant rejected before trial, was not entitled to costs].

Burch v. Children's Hosp. of Orange County Thrift Stores (2003) 109 C.A.4th 537, 547, 135 C.R[atth4gh
plaintiff received judgment in excess of settlement offer, she was not entitled to costs; unapportioned offer to multiple
defendants was invalid because, at time of offer, defendants could not have been found jointly and severally liable for
full amount of judgment]Textron Financial Corp. v. National Union Fire Ins. Co. of Pittsburg, Pennsylvania (2004)

118 C.A.4th 1061, 1076, 13 C.R.3d 588me].

Jones v. John Crane (2005) 132 C.A.4th 990, 1011, 35 C.R.3ftda4ourt did not abuse discretion in denying
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plaintiffs’ request for expert witness fees as untimely; plaintiffs filed motion for fees more than 1 month after notice of
entry of judgment and failed to offer explanation for neglect].

SUPPLEMENT: [This section is current through the latest supplement]

(2) lllustrations.SeeChinn v. KMR Property Management (2008) 166 C.A.4th 175, 195, 82 C.R.3tr&860ourt did

not abuse discretion by declining to award costs to plaintiff who had offered to dismiss action in exchange for $ 10,000
from one defendant, $ 10,000 from second defendant, and $ 17,000 from third; plaintiff eventually settled for total of $
23,000 from first two defendants, which eliminated their liability for indemnification of third and thus was arguably
more favorable for them].
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7 Witkin Cal. Proc. Judgm § 116
[§ 116] Judgment Between Compromise Offers.
If the judgment is more favorable than the defendant's compromise offer, but less favorable than the plaintiff's
compromise offer, neither party may recover costs uérP. 998 (Rose v. Hertz Corp. (1985) 168 C.A.3d Supp. 6,
11,214 C.R. 795.)

SUPPLEMENT: [This section is current through the latest supplement]
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7 Witkin Cal. Proc. Judgm § 117
[§ 117] In General.

(1) Statutory AuthorizationAny item "required to be awarded to the prevailing party pursuant to statute as an incident
to prevailing in the action at trial or on appeal” is allowable as a matter of right.P. 1033.5(a)(13) In addition,
certain items are specifically allowable as a matter of right u@d€rP. 1033.5(g)while others are prohibited under
C.C.P. 1033.5(bjsee infra, 8119 et seq.). Finally, the court has discretion to allow or deny items not mentioned in
C.C.P. 1033.@and items assessed on applicatidhG.P. 1033.5(c)(4)Ladas v. California State Auto. Assn. (1993) 19
C.A.4th 761, 774, 23 C.R.2d 81€ee C.E.B., 3 Civil Proc. During Trial 3d, 827.67 et seq.; C.J.E.R., Judges Benchbook,
Civil Proceedings: Trial, 816.31; Cal. Civil Practice, 2 Procedure §8:30 et2@dm.Jur.2d (2005 ed.), Costs &d#
sed.; 84 Am.Jur. Trials 367 [using taxation of costs to collect litigation expenses and maximize recovery].)

(2) Contractual AuthorizationThe parties may agree to a contract provision that entitles the prevailing party to
recover litigation expenses beyond those prescribed.ByP. 1032andC.C.P. 1033(Arntz Contracting Co. v. St. Paul
Fire & Marine Ins. Co. (1996) 47 C.A.4th 464, 491, 492, 54 C.R.2d[p88vision authorizing recovery of all "costs,
charges and expenses" could be enforced]; buEagehild v. Park (2001) 90 C.A.4th 919, 109 C.R.2d 4Htyants
cannot adopt definition of costs that differs from statutory definition].) To the extent that a contract may provide for
costs beyond those permitted 6yC.P. 1033.5however, those costs must be specifically pleaded and proven at trial.
They may not be awarded pursuant to a post-trial motideu(v. Semiconductor Systems (2005) 126 C.A.4th 1330,
1341, 25 C.R.3d 8pstriking recovery of expert witness fees and general photocopying cdstgds v. Union Bank of
Calif. (2005) 127 C.A.4th 542, 551, 25 C.R.3d [B88nstatutory costs must be pleaded and proved at trial rather than
included in memorandum of costs]; see infra, §139.)

(3) Costs on All Causes of Action Allowellparty entitled to costs as a matter of right is entitled to costs incurred
on all causes of action, including those on which the party did not prediithell v. Olick (1996) 49 C.A.4th 1194,
1200, 1201, 57 C.R.2d 22party was entitled to costs incurred attempting to prove patently unmeritorious claims, as
well as those incurred proving single claim on which party prevailed].)

West's Key Number Digestpsts 146 et seq.

SUPPLEMENT: [This section is current through the latest supplement]
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7 Witkin Cal. Proc. Judgm § 118
[§ 118] Conditions.

Whether costs are awarded as a matter of rifktKo's Enterprises v. RRNS Enterprises (1992) 4 C.A.4th 238, 5
C.R.2d 470pr in the court's discretiorLadas v. California State Auto. Assn. (1993) 19 C.A.4th 761, 23 C.R.2d 810),
all costs are subject to the following conditions:

(1) Costs must be incurre@osts are allowable if incurred, whether or not pa€lG.P. 1033.5(c)(1)Ceranski v.
Muensch (1943) 60 C.A.2d 751, 754, 141 P.2d 750.)

(2) Costs must be necessaAllowable costs must be reasonably necessary to the conduct of the litigation, rather
than merely convenient or beneficial to its preparati@Q.P. 1033.5(c)(2)seeMoss v. Underwriters' Report (1938)
12 C.2d 266, 274, 83 P.2d 503; Perko's Enterprises v. RRNS Enterprises, supra, 4 C.A.4th 244; Ladas v. California
State Auto. Assn., supra, 19 C.A.4th TWhether cost item was reasonably necessary presents question of fact for trial
court and its decision is reviewed for abuse of discreti@ifison v. Bobroff (1996) 49 C.A.4th 1202, 1209, 57 C.R.2d
235,infra, 8125 [court-ordered mediation expenses were reasonably neceBsds:Hoey v. Lockheed Martin Corp.
(2003) 111 C.A.4th 592, 602, 3 C.R.3d gpB=vailing defendant was not entitled to recover costs of discovery referee
appointed by court, even though payment of referee's fees was necessary to conduct of litigation; court's reference order
had provided for fees to be divided equally among plaintiffs and defendant and court did not abuse discretion by
allocating fees in this way rather than allowing defendant to recover its share as \Wagsier Farms v. Modesto Irr.
Dist. (2006) 145 C.A.4th 765, 774, 52 C.R.3d 683, 12 Sumiiiéth), Real Property Supp., 8857 [prevailing party
could recover costs reasonably and necessarily incurred in preparing record of administrative proceedings in action
under California Environmental Quality Act; costs of documents that did not reflect agency proceedings had to be
excluded];30 A.L.R.2d 1148allowance of fees of guardian ad litem].)

(3) Amount must be reasonabillowable costs must be reasonable in amouGtQ(P. 1033.5(c)(3)

A prevailing party is entitled tall reasonable and necessary costs allowe@ I@/P. 1033.5(Nelson v. Anderson
(1999) 72 C.A.4th 111, 128, 84 C.R.2d 75@pra, 896 [trial court's stated reasons for reducing prevailing defendant's
allowable costs (that two-thirds of costs should be allocated to settling plaintiffs and that nonsettling plaintiff had
limited resources) were not authorized by statute].)
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7 Witkin Cal. Proc. Judgm § 119
[§8 119] Attorneys' Fees.

Attorneys' fees are allowable costs when authorized by contract, statute, o€l&w(1033.5(a)(10)(A)YB), (C); on
recovery of fees generally, see infra, 8149 et seq.; on procedure for obtaining fees as allowable costs, see infra, 8139 et

seq.)

SUPPLEMENT: [This section is current through the latest supplement]
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7 Witkin Cal. Proc. Judgm § 120
[§ 120] Attorneys' Meals.

In Ladas v. California State Auto. Assn. (1993) 19 C.A.4th 761, 23 C.R.2di8fhdant claimed, as "Deposition
Related Travel Expenses," lunches consumed while attending local depositions and other meals simply designated
"Business Meal Expenses (Not Deposition Related).”" These expenses were not recoverable. The only meal expenses
allowed by statute are those for jurors kept together during trial and deliber&iGnR. 1033.5(a)(2)infra, §136).
While C.C.P. 1033.5(a)(3)allows the cost ofakingandtranscribingdepositions and 'travel expenses to attend
depositions,' it does not mention meals eaten while attending local depositions. Nor can meal expenses be justified as
'necessary to conduct the litigation' since attorneys have to eat, whether they are conducting litigation or not. At best,
these expenses are 'merely convenient or beneficial' to preparation for litigation, the recovery of which is proscribed"
underC.C.P. 1033.5(c)(2)The expenses should have been strickéd.C.A.4th 774.)

SUPPLEMENT: [This section is current through the latest supplement]
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3. Travel.

7 Witkin Cal. Proc. Judgm § 121

[§ 121] Travel.

(1) Travel To Attend Depositions. C.C.P. 1033.5(ag8)horizes travel expenses to attend depositions.K8ge v.
Lava Cap Gold Mining Corp. (1942) 55 C.A.2d 176, 187, 130 P.2d 470; Marocco v. Ford Motor Co. (1970) 7 C.A.3d
84, 97, 86 C.R. 526In Thon v. Thompson (1994) 29 C.A.4th 1546, 35 C.R.2dtBé6;ourt held that this authorization
is not limited to travel by attorneys practicing locally. The trial court properly awarded costs for out of county travel.
(29 C.A.4th 1548.However, to the extent that the award covered the expenses of chartering an airplane rather than
taking commercial flights, it was in error. The charters, although convenient, were not reasonably ne(@%sary.
C.A.4th 1549.JSeeSeever v. Copley Press (2006) 141 C.A.4th 1550, 1560, 47 C.R.3dcx@$ allowed; citing
Thon.)

(2) Travel Not Related to DepositiorRoutine expenses for local travel not related to depositions, including
parking fees, cab fares, and mileage fees, by attorneys or other firm employees, are not reasonably necessary to the
conduct of litigation. Ladas v. California State Auto. Assn. (1993) 19 C.A.4th 761, 775, 776, 23 C.R.2s@8dne
v. Hunter (1921) 55 C.A. 157, 159, 202 P. d@isallowing attorney's travel expenses for hearing on appeal].)

SUPPLEMENT: [This section is current through the latest supplement]
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4. Postage, Telephone, Photocopying, and Fax Charges.
7 Witkin Cal. Proc. Judgm § 122
[8 122] Postage, Telephone, Photocopying, and Fax Charges.

Postage, telephone, and photocopying charges (other than for exhibits) are not allowable, "except when expressly
authorized by law."€.C.P. 1033.5(b)(3) Although the statute makes no reference to fax charges, the cdwatias v.
California State Auto. Assn. (1993) 19 C.A.4th 761, 23 C.R.2d&%Gsidered them within this prohibition. "Fax
expenses contain elements of all three of the above nonrecoverable items, and it is unlikely that the Legislature intended
to allow attorneys to circumvent the statutory bar by using a fax machine instead of the mail, the telephone or a
photocopier.'(19 C.A.4th 775.)

SUPPLEMENT: [This section is current through the latest supplement]
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5. Referee's Fees.
7 Witkin Cal. Proc. Judgm § 123

[§8 123] Referee's Fees.

The reasonable sum fixed by the court as the fee of a referee is allowable, but, if the parties agree on a different rate of
compensation, this is awarde@.C.P. 1023see 6Cal. Proc.(5th), Proceedings Without Tria§77.)

SUPPLEMENT: [This section is current through the latest supplement]
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6. Condemnation Expert.

7 Witkin Cal. Proc. Judgm § 124
[§ 124] Condemnation Expert.

(1) On Abandonmenthe court must award the defendant's "litigation expenses” whenever an eminent domain action
is dismissed "for any reasonC(C.P. 1268.610(a) C.C.P. 1235.14@efines "litigation expenses" to include, in
addition to reasonable and necessary expenses, reasonable attorneys' fees, appraisal fees, and reasonable and necessary
fees for the services of other experts incurred in preparation for trial, during trial, and in any subsequent judicial
proceedings, whether incurred for services rendered before or after the filing of the complaint.

If the plaintiff files a notice of abandonment as to a particular defendant, or a request for dismissal of a particular
defendant, and the court determines that the defendant did not own or have any interest in the property that the plaintiff
sought to acquire in the proceeding, the court must award the defendant only those litigation expenses incurred up to the
time of filing the notice of abandonment or request for dismis€alC(P. 1268.610(c)

(2) After Judgment That Plaintiff Cannot Acquire Propeiie defendant may recover the same costs after
judgment as when the action is dismiss&tlQ.P. 1268.610(a)

(3) After Partial Dismissal, Dismissal of One or More Plaintiffs, or Judgment That Plaintiff Cannot Acquire
Portion of PropertyIn these situations, the defendant may recover "only those litigation expenses or portions thereof,
that would not have been incurred had the property sought to be acquired following the dismissal or judgment been the
property originally sought to be acquiredC.C.P. 1268.610(b)

(4) After Judgment Fixing Sunihe large cost awards on abandonment are not allowable where the action takes its
normal course and a judgment is entered fixing the sum awarded for the taking. In such a case, the property owner
defendant is only entitled to ordinary costBepple v. Bowman (1959) 173 C.A.2d 416, 418, 343 P.2d 267.)

Bowman defendant asked for $ 402.10 as appraisal fees and expenses of preparing expert witekssesersing the
lower court, the only proper sum was for $ 14.60--ordinary witness fees of the two valuation experts for their court
attendance and mileage; awards of $ 187.50 and $ 200 for appraisals and preparation for trial were(&Figkai.2d
418.)(SeelLos Angeles v. Ortiz (1971) 6 C.3d 141, 144, 98 C.R. 454, 490 P.2d 1142, 8 SufhothjyConstitutional
Law, 81267.)
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SUPPLEMENT: [This section is current through the latest supplement]
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7. Mediation Expenses.

7 Witkin Cal. Proc. Judgm § 125
[§ 125] Mediation Expenses.

In Gibson v. Bobroff (1996) 49 C.A.4th 1202, 57 C.R.2d P8&intiff, who prevailed in a personal injury action
against defendants, sought reimbursement for the costs incurred in court-ordered mediation betdetdyabard of
costs to plaintiff affirmed.

(a) Mediation costs are not proscribed by statute. Had the Legislature meant to exclude these costs, it would have
done so inC.C.P. 1033.5(b)Instead it left this matter to the trial court's discretion undez.P. 1033.5(c)(4{supra,
8117).(49 C.A.4th 1207, 1208.)

(b) The judicial arbitration system contains disincentives to a trial de novo, one of which is the imposition of costs
on a party who requests a trial de novo but fails to obtain a more favorable judgment. Mediation, like arbitration, was
created as a trial alternative. Parity of treatment between arbitration and mediation with regard to costs is "strongly
indicated."(49 C.A.4th 1209.)

(c) The cost of mediation is reasonably necessary to the conduct of litigation, especially where, as here, the
mediation was court-ordered. "[W]e reject defendants’ view that only those costs directly related to the preparation or
the trial of a case are recoverable as being 'reasonably necessary to the conduct of the litigdfidh A 4th 1210.)

SUPPLEMENT: [This section is current through the latest supplement]



Page 177

LexisNexis

127 of 165 DOCUMENTS
Witkin California Procedure, Fifth Edition
Copyright (c) 2010 By B.E. Witkin Article Sixth Testamentary Trust
CHAPTER IX - Judgment

Witkin Summary of California Law
X. ITEMS ALLOWABLE AS COSTS
D. Pretrial Costs.

1. Filing and Motion Fees.

7 Witkin Cal. Proc. Judgm § 126
[§ 126] Filing and Motion Fees.

Filing and motion fees are allowableC (C.P. 1033.5(a)(2)seeCallaway v. Novotny (1932) 128 C.A. 166, 169, 16
P.2d 1013; Fundamental Inv. Growth Shelter Realty Fund 1-1973 v. Gradow (1994) 28 C.A.4th 966, 975, 33 C.R.2d
812[transfer costs and fees for change of venue were properly treated as filing fees].) Delivery charges incurred for
filing documents with the court and complying with another party's document demands are also recoverable, in the
court's discretion, if reasonably necessary to the conduct of the litigatiada¢ v. California State Auto. Assn. (1993)
19 C.A.4th 761, 776, 23 C.R.2d 8&eNelson v. Anderson (1999) 72 C.A.4th 111, 132, 84 C.R.2dd&8ndant
failed to prove that messenger filings were reasonable or necessary when compared to probable cost of alternatives such
as filing by mail];Benach v. Los Angeles (2007) 149 C.A.4th 836, 857, 57 C.R.3t8&3 incurred in filing
documents by messenger were reasonable and necessary, given volume of motions and pleadings filed and served in
action and heavy workload of attorneys assigned to case; ®\iihgpr).)

SUPPLEMENT: [This section is current through the latest supplement]

SeeFoothill-De Anza Community College Dist. v. Emerich (2007) 158 C.A.4th 11, 30, 69 C.R.3sh618 day

messenger fees to file plaintiff's supplemental brief and peremptory challenge to assigned trial judge were necessary and
reasonable and not merely incurred for convenience].
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2. Service of Process.

7 Witkin Cal. Proc. Judgm § 127
[§ 127] Service of Process.

The cost of service is allowable as follows:

(1) Service by public officelf service is by a public officer, "the recoverable cost is the fee authorized by law at
the time of service."¢.C.P. 1033.5(a)(4)(A)

(2) Service by process servéfservice is by a registered process server, "the recoverable cost is the amount
actually incurred in effecting service," including but not limited to the cost of a stakeout or other means used to locate
the person served, "unless such charges are successfully challenged by a party to the @dfidh."1033.5(a)(4)(B)

(3) Service by publicatiorif service is by publication, "the recoverable cost is the sum actually incurred in
effecting service."C.C.P. 1033.5(a)(4)(C)

(4) Service by other meani.service is by any other means, the recoverable cost is the lesser of the actual amount
incurred or the sum allowed to a public officer for that service, "except that the court may allow the sum actually
incurred in effecting service" on application und&iC.P. 1033.5(c)(4{supra, §117).¢.C.P. 1033.5(a)(4)(D)

Costs of service, like other costs, must be reasonably necessarrépeklic Indem. Co. of America v. Schofield
(1996) 47 C.A.4th 220, 229, 54 C.R.2d gBwurer's costs of service in declaratory relief action against insured were
"reasonably necessary"; parties were served so that action would have collateral estoppel effect agaimgigemy;
Anderson (1999) 72 C.A.4th 111, 132, 84 C.R.2d[d&8endant's memorandum of costs did not state how subpenas
were served, making it impossible to determine from face of cost bill whether items were proper; defendant did not
meet burden of proving reasonableness of service costs]; supra, §118.)

SUPPLEMENT: [This section is current through the latest supplement]
(2) Service by process server. C.C.P. 1033.5(a)(4)¢83 amended in 2009. The part quoted in the text now provides
for recovery of charges "unless those charges are successfully challenged by a party to the action.”
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3. Provisional Remedies.

7 Witkin Cal. Proc. Judgm § 128
[§ 128] Provisional Remedies.

(1) AttachmentThe expenses of attachment, including keeper's fees and the charges for preserving of perishable
property, are recoverableC(C.P. 1033.5(a)(5)seelLegg & Shaw Co. v. Worthingtqii910) 157 C. 488, 492,08 P.
284; Callahan v. Danzigef1916) 172 C. 738, 740,58 P. 760; Unwin v. Barstow-San Antonio Oil Co. (1918) 36 C.A.
508, 509, 172 P. 622; Kellogg v. Honcutt Gold Mines Co., Ltd. (1938) 25 C.A.2d 109, 111, 76 P.2H6&%yer,
obtaining a description of property as the basis for an attachment is merely beneficial and convenient to the litigation,
and thus the expense of doing so is not recoverablarghy v. F.D. Cornell Co. (1930) 110 C.A. 452, 455, 294 P.
490.)

(2) ReceivershipThe amount allowed a receiver as compensation and expenses may be recover&pargee
v. Pacific Bani(1902) 136 C. 646, 6559 P. 436)but is normally payable out of the estate or funds of the
receivership. (See 6al. Proc.(5th), Provisional Remedie§459.)

(3) Premium on Surety Bon&ormerly, premiums on surety bonds, e.g., for attachment or claim and delivery, were
not allowable items because a personal bond without premium might be filed\(iBieens v. Atchison, Topeka &
Santa Fe Ry. Cq1909) 156 C. 140, 141,03 P. 885; Moss v. Underwriters' Report (1938) 12 C.2d 266, 274, 83 P.2d
503.)This unrealistic view was changed in 1951. Where costs are allowed by statute, they must include the premium on
a bond reasonably paid under a statute requiring b&.P. 995.250(a) If the bond is not required by statute, the
costs must still include the premium unless the court determines that the bond was unneces3dty905.250(h)see
C.C.P. 1033.5(a)(6)premiums on necessary surety bonds are allowable].)

SUPPLEMENT: [This section is current through the latest supplement]
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4. Depositions.

7 Witkin Cal. Proc. Judgm § 129
[§8 129] Depositions.

(1) Authorized CostsThe costs of taking, videotaping, and transcribing depositions, including an original and one
copy of depositions taken by the claimant and one copy of depositions taken by the party against whom costs are
allowed, are allowable.C.P. 1033.5(a)(3)see2 Cal. Evidence (4th), Discovery 83&ases discussing this rule
include the following:

Kern v. Ginn (1983) 146 C.A.3d 1107, 1113, 194 C.R. gi&?endant, by merely alleging, in motion to tax costs,
that depositions were neither reasonable nor necessary, failed to meet burden of showing that depositions were
unnecessary].

M. C. & D. Capital Corp. v. Gilmaker (1988) 204 C.A.3d 671, 679, 251 C.R.[&if@ple reference to costs for
"multiple depositions" was proper in absence of evidence that depositions were unnecessary].

Republic Indem. Co. of America v. Schofield (1996) 47 C.A.4th 220, 228, 54 C.R.Ad€i8@r's deposition costs
in declaratory relief action against insureds were "reasonably necessary"; depositions of plaintiffs in underlying action
against insureds were not prejudicial to insureds].

Heller v. Pillsbury Madison & Sutro (1996) 50 C.A.4th 1367, 1395, 58 C.R.2d&&&ssment of both
stenographic transcript costs and videotape costs of deposition was proper].

Nelson v. Anderson (1999) 72 C.A.4th 111, 132, 84 C.R.2dtM&Bcourt erred in requiring defendant claiming
costs to prove reasonableness of cost of expert's deposition and in making its determination based on expert's usefulness
at trial; deposition expense is expressly allowed by statute, expert had been designated by plaintiff, and thus plaintiff
bore burden of proving that cost was unnecessary or unreasonable].

Hsu v. Semiconductor Systems (2005) 126 C.A.4th 1330, 1342, 25 C.RtB8d &»urt erred in awarding costs for
expediting preparation of deposition transcripts, where court recognized that costs were not allow&zi Qrieler
1033.5(a)(3)and instead awarded them under parties' contract].

These deposition costs are allowable even though the deposition is eventually not used, e.g., where the cause is
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decided on demurrer without a trial on the facts. (Bésch v. Alcot(1918) 178 C. 530, 532,74 P. 34; Simpson v.

Gillis (1934) 1 C.2d 42, 55, 32 P.2d 1071; Hughes v. Hughes (1920) 49 C.A. 217, 218, 193 P. 148; Seever v. Copley
Press (2006) 141 C.A.4th 1550, 1557, 47 C.R.3d[206ts for videotaping depositions were allowable, even though
depositions were not used at trialfp A.L.R.2d 953taxation of costs and expenses in proceedings for discovery or
inspection].)

(2) Unauthorized Costslhe cost of attorney lunches while attending local depositions is not recovellzdodias(v.
California State Auto. Assn. (1993) 19 C.A.4th 761, 774, 23 C.R.2ds8pba, §120.) The costs for editing videotaped
depositions are not allowables¢ience Applications Int. Corp. v. Superior Court (1995) 39 C.A.4th 1095, 1105, 46
C.R.2d 332))

SUPPLEMENT: [This section is current through the latest supplement]
(1) Authorized Costs. C.C.P. 1033.5(a)(8xs amended in 2009 to refer to the costs of "video recording"” rather than
"videotaping" depositions.
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5. Investigation.

7 Witkin Cal. Proc. Judgm § 130
[§ 130] Investigation.

(1) General Rulelnvestigation expenses in preparing a case for trial are not allowable "except when expressly
authorized by law."C.C.P. 1033.5(b)(2)seePeople v. Feraud (1920) 45 C.A. 765, 767, 188 P. gKpenses were
merely beneficial].) However, whenever the Attorney General prevails in specified civil enforcement actions, the court
must award to the Attorney General all costs of investigating the actb@..P. 1021.8(g)see supra, §895.)

(2) Computer Legal Research. C.C.P. 1033.5(bj@cludes recovery of investigation expenses,@@P. 1021
(infra, 8149) precludes recovery of attorneys' fees in the absence of an agreement of the parties or statutory authority.
Thus, fees for legal research, computer or otherwise, may not be recoveredCu@der1033.5(Ladas v. California
State Auto. Assn. (1993) 19 C.A.4th 761, 776, 23 C.R.2d 810.)

(3) Fees Incurred in Assisting ExpeA.party may not recover fees for experts not ordered by the catu€.p.
1033.5(b)(1)infra, §133.) AndC.C.P. 1033.5(b)(2bars recovery of investigation expenses in preparing the case for
trial. Thus, "[a]n award of fees incurred in order to assist an expert prepare his testimony runs contrary to either or both
of the foregoing subdivisions.Lédas v. California State Auto. Assn., sujfiees incurred in obtaining Department of
Insurance documents containing data relevant to defendant's parity claim].)

SUPPLEMENT: [This section is current through the latest supplement]

(2) Computer Legal ResearcBee33 A.L.R.6th 30%recovery of computer-assisted legal research costs as part of
attorneys' feesP8 A.L.R. Fed 2d 39[fecovery of computer-assisted legal research costs as part of attorneys' fees
under federal statutes].
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1. Exhibits.

7 Witkin Cal. Proc. Judgm § 131
[§ 131] Exhibits.

(1) When Expenses Are Allowablehe cost of models, photocopies, and blowups of exhibits "reasonably helpful to
aid the trier of fact" are allowableC(C.P. 1033.5(a)(12)

Delivery charges incurred in transporting exhibits to and from the courtroom are also recoverable, in the court's
discretion, if reasonably necessary to the conduct of the litigati@udgs v. California State Auto. Assn. (1993) 19
C.A.4th 761, 776, 23 C.R.2d 810preover, although postage, telephone, and photocopying charges are generally not
allowable, they are recoverable in connection with exhibits. (§€eP. 1033.5(b)(3)

The following cases are among those discussing the recovery of exhibit costs:

Science Applications Int. Corp. v. Superior Court (1995) 39 C.A.4th 1095, 1103, 1104, 46 C.R[2d382f
graphic exhibit boards and video production were allowable as "models and blowups'Qu@der 1033.5(a)(12)
however, costs for document control of trial exhibits, essentially unallowable "high tech" paralegal fees, and costs for
laser discs and graphics communication system, used to store and present trial exhibits, were not recoverable].

Heller v. Pillsbury Madison & Sutro (1996) 50 C.A.4th 1367, 1396, 1397, 58 C.R.2{c83& of photocopying
exhibits and of exhibit tabs were recoverable].

Riverside v. Murrieta (1998) 65 C.A.4th 616, 629, 76 C.R.2d[pGAntiff was not entitled to costs for blowups
and photocopies; trial court expressly determined that items were not reasonably helpful].

Nelson v. Anderson (1999) 72 C.A.4th 111, 133, 84 C.R.2dtM&Bcourt did not abuse discretion in disallowing
expenses relating to use of videotapes and laser discs for exhibits; court was in best position to determine that use of
"cutting edge" technology was not reasonably helpful to jury].

El Dorado Meat Co. v. Yosemite Meat & Locker Service (2007) 150 C.A.4th 612, 616, 58 C.R[Aib80urt
did not abuse discretion in allowing expenses for preparation, photocopying, and projection of 37-page document
containing charts, graphs, and financial summaries; defendant could not have mounted defense without exhibit
summarizing years of both parties' business data].
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(2) Necessity of Using Exhibits at TridbecauseC.C.P. 1033.5(a)(12)equires that the exhibits must "aid the trier
of fact,” fees are not authorized for exhibits not used at triadgas v. California State Auto. Assn., supra, 19 C.A.4th
775[costs of trial exhibits, blowups and transparencies, and for binding and tabbing exhibits, were not allowed where
case was dismissed before trial]; s@&mbtree v. Houghtoi1923) 191 C. 33, 34214 P. 84gexpense of surveys and
preparation of maps for use as exhibits were not allowable without order of ciliitdr v. Highland Ditch Co.(1891)
91 C. 103, 10627 P. 536[same];97 A.L.R.2d 138maps, models, wall charts, photographs].)

However, inApplegate v. St. Francis Lutheran Church (1994) 23 C.A.4th 361, 28 C.R.2¢ki&|ff dismissed
the action before trial but the trial judge awarded defendants costs for photographs and blueprints prepared for trial.
Held, affirmed. Although the exhibit costs were not allowable undeZ.P. 1033.5(a)(12}Yhey were allowable under
C.C.P. 1033.5(c)(44s reasonably necessary to the conduct of litigation, rather than merely convenient or beneficial to
its preparation(23 C.A.4th 363, 364.)

Other cases discussing whether the exhibits must be used at trial include the following:

Heppler v. J.M. Peters Co. (1999) 73 C.A.4th 1265, 1298, 87 C.R.2{k48ibit costs were properly awarded; trial
court was aware of which exhibits were used and could determine if they were reasonably helpful; alternatively, court
had discretion to award costs after finding that exhibits were reasonably necessary to conduct of litigation].

Anaheim v. Department of Trans. (2005) 135 C.A.4th 526, 534, 37 C.R.3ta®8ourt had discretion to award
costs of preparing legislative history materials, even though materials were not submitted to coudypptegpaté

Seever v. Copley Press (2006) 141 C.A.4th 1550, 1557, 47 C.R.3k286sing award of costs for exhibits that
were not used at trialG.C.P. 1033.5(a)(12)mplies that those costs are not allowable and thus discretionary authority to
award costs undeZ.C.P. 1033.5(c)(4)oes not apply; disagreeing witipplegaté

Benach v. Los Angeles (2007) 149 C.A.4th 836, 855, 57 C.R.3h@@8d of costs for photocopying exhibits was
within trial court's discretion undeZ.C.P. 1033.5(c)(4)even though majority of exhibits were not used at trial; trial
court recognized that prudent counsel would have prepared exhibits in anticipation that they would be used; 15 cents per
page charge was reasonable].

SUPPLEMENT: [This section is current through the latest supplement]

(2) Necessity of Using Exhibits at TrigbeeCristler v. Express Messenger Systems (2009) 171 C.A.4th 72, 90, 89
C.R.3d 34whether exhibits were used at trial was factual question that trial court resolved and appellate court would
not second-guess].
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2. Fees of Ordinary Witness.

7 Witkin Cal. Proc. Judgm § 132
[§ 132] Fees of Ordinary Witness.

Unless otherwise provided by law, the per diem fee for an ordinary witness who is legally required to attend a civil
action or proceeding is $ 35Gpvt.C. 68093 These fees are allowable as cos&G.P. 1033.5(a)(7)seeFay v. Fay
(1913) 165 C. 469, 479,32 P. 1040; Baker-Hoey v. Lockheed Martin Corp. (2003) 111 C.A.4th 592, 601, 3 C.R.3d 593
[C.C.P. 1033.5(a)(7)loes not apply to costs of deposing treating physicians; physicians are experts and recovery of
their costs is governed by provisions®@fC.P. 1033.5egarding experts (see infra, §133), not by those applicable to
ordinary witnessesh7 A.L.R.2d 124%llowance of witness fees of stockholders, directors, officers and employees of
corporate litigant]2 Cal. Evidence (4th), Witnesses, §15

This is so even under the following circumstances:

(1) The witness is not summoned by subpena but appears volunthnilforth v. San Francisco Gas & Elec. Co.
(1908) 9 C.A. 434, 437,99 P. 716.)

(2) The witness is outside the 100-mile range of a subpena and appears voluntaytpr (v. Adams (1911) 15
C.A. 353,357,114 P. 997.)

(3) Although summoned in good faith, the witness is not sworn and does not teBtishdrd v. Southern Pac. Co.
(1935) 9 C.A.2d 704, 706, 51 P.2d 42#&e22 A.L.R.3d 67%allowance of witness fees with respect to withesses not
called to testify or not permitted to do so when called].)

(4) The witness has not yet been paiday v. Clark (1922) 57 C.A. 467, 469, 207 P. 501.)

(5) The witness is a county employee in an action by a coulstr(v. Ginn (1983) 146 C.A.3d 1107, 1110, 194
C.R. 512county's liability for fees and mileage was incurred under plan by which it paid full salaries while employees
were serving as witnesses and was entitled to receive back amounts paid for fees and mileage].)

West's Key Number Digestpsts 183 et seq.
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SeeFoothill-De Anza Community College Dist. v. Emerich (2007) 158 C.A.4th 11, 30, 69 C.R.pdi6¥%®s fees for
employees of plaintiff district were allowable; employees were not parties].
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3. Fees of Expert Witness.

7 Witkin Cal. Proc. Judgm § 133
[§ 133] Fees of Expert Witness.

(1) Entitlement to Compensatiofhe former rule that an expert must testify to opinions without extra compensation
was abrogated in 1968 by the enactmenGokt.C. 68092.5(See2 Cal. Evidence (4th), Witnesses, &ilseq.) A party
requiring the testimony of an expert must pay the expert's "reasonable and customary hourly or daily fee for the actual
time consumed in the examination of that witness by any pai@ot{.C. 68092.5(ajsee34 San Diego L. Rev. 541
[attorney's personal liability for expert withess fees].) The statute applies to an expert (except a party or the employee of
a party) who is one of the following:

(&) An expert described i8.C.P. 2034.210(bjexpert trial witness). (Se2 Cal. Evidence (4th), Discovery, 8133
(b) A physician or other treating health care practitioner who is to be asked to express an opinion.

(c) An architect, professional engineer, or licensed land surveyor who was involved with the original project design
or survey for which he or she is to be asked to express an opinion within his or her expertise or relevant to the
proceeding.

A party designating an expert is responsible for travel expenses and any fee for preparing for the testimony.
(Govt.C. 68092.5(an order setting compensation where hourly or daily fee is deemed unreasonalleyt€x
68092.5(c))

(2) Expert Ordered by CourfThe fees of expert witnesses ordered by the court are allow&hlge.R. 1033.5(a)(8)
Ev.C. 731(c)seeDodge v. San Diego Elec. Ry. Co. (1949) 92 C.A.2d 759, 769, 208 P.2d 37; 39 A.L.R.ZpA8&6
of court that appoints or employs expert witnesses to tax fees as co&tal; Evidence (4th), Opinion Evidence, §83

(3) Expert Not Ordered by CourThe fees of experts not ordered by the court are not allowable "except when
expressly authorized by law.C(C.P. 1033.5(b)(2)seeGovt.C. 12965(bjauthorizing expert witness fees in action
under Fair Employment and Housing Act (FEHARec.C. 1403¢authorizing expert witness fees in successful action
to enforce California Voting Rights ActPavis v. KGO-T.V. (1998) 17 C.4th 436, 439, 71 C.R.2d 452, 950 P.2d 567
[fees for experts in age discrimination action under FEHA were not allowed; decided Bfot«€. 12965(byvas
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amended to expressly authorize award of expert witness fees]; on express authorization of expert fees following offer to
compromise, se€.C.P. 998supra, 8112 et seq.); on express authorization of expert fees in Attorney General's action
to enforce public rights, se@.C.P. 1021.8(afsupra, §895).)

In Bussey v. Affleck (1990) 225 C.A.3d 1162, 275 C.R. glatiffs were allowed, under C.C. 1717 (infra, §170)
andC.C.P. 102X(infra, 8149), to recover their counsel's disbursements, including expert witness fees, made in
connection with their action for the balance due on a promissory note, because the note provided for attorneys' fees and
costs in the event of litigatior{225 C.A.3d 1166, 1167.)

In Ripley v. Pappadopoulos (1994) 23 C.A.4th 1616, 28 C.R.2dtB&8rial judge, citingBusseyawarded plaintiff
attorneys' fees and costs including fees for an expert witness not ordered by théletd)the expert witness fees are
not recoverable.

(a) Fees of experts not ordered by the court are expressly not allowable as costS @h&e033.5(c)(1)X23
C.A.4th 1623.Jurther, the statutory provisions dealing with the compensation of experts in general do not provide for
the recovery of the expenses in a cost award. Recovery is, "in the first instance, the responsibility of the party who hires
the expert.(23 C.A.4th 1624.)

(b) When the numerous statutory provisions providing for expert witness fees are considered together with express
prohibitions against the inclusion of the fees in a cost award, it is clear the legislature has reserved the power to
determine selectively the types of actions and circumstances in which the fees are reco(@34abl&.4th 1625.)

Among the numerous cases disallowing fees for expert withesses who were not ordered by the court are the
following:

Robert L. Cloud & Associates v. Mikesell (1999) 69 C.A.4th 1141, 1153, 82 C.R.2ttiak8ourt erred in
allowing expert witness fees as costs, despite attorneys' fee provision in agreement between parties; Rijisying
and rejectingBussel

Sanchez v. Bay Shores Med. Group (1999) 75 C.A.4th 946, 948, 89 C.R.gu=63dff in medical malpractice
case could not recover expert witness fees paid to medical experts who were employed by plaintiff and not appointed by
court].

First Nationwide Bank v. Mountain Cascade (2000) 77 C.A.4th 871, 875, 878, 92 C.R.ftdgscomplainants
were not entitled to recover expert witness fees from subcontractor, despite contract clause providing for recovery of
"necessary expenses"; parties who contract for recovery of expert witness fees must specially plead and prove their right
to them; followingRipleyandCloudand rejectindBussey.

Steiny & Co. v. California Elec. Supply Co. (2000) 79 C.A.4th 285, 293, 93 C.R.2j8a6ral contractor who
sued subcontractor for indemnity was not entitled to expert witness fees, where fees were not expressly authorized by
law; contract did not expressly mention expert withess fees, but even if it did, that would not supply necessary express
authorization; followingRipleyandCloud].

Fairchild v. Park (2001) 90 C.A.4th 919, 928, 109 C.R.2d fBtdpe of term "costs" in C.C. 1717 (infra, §170)
cannot be enlarged by contract beyond costs allowable hi@=P. 1033.5following RipleyandCloudand rejecting
Busse}

Carwash of America-PO LLC v. Windswept Ventures No. | (2002) 97 C.A.4th 540, 544, 118 C.R.2d 536
[requirement that expert witness fees must be pleaded and proven rather than submitted in cost bill applies to prevailing
defendant as well as to prevailing plaintiff, even when prevailing defendant does not seek affirmative relief].

Baker-Hoey v. Lockheed Martin Corp. (2003) 111 C.A.4th 592, 600, 3 C.R.3C583. 1033.5(b)(1prevented
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prevailing defendant from recovering costs of deposing plaintiffs' treating physicians, where these experts were not
ordered by court; former C.C.P. 2034(i)(2) (n@aC.P. 2034.43)) which required defendant to pay physicians' fees, is
not statute specifically authorizing recovery of expert fees].

Hsu v. Semiconductor Systems (2005) 126 C.A.4th 1330, 1342, 25 C.Re3gh8@ witness fees and photocopying
costs could not be awarded as element of attorneys' fees under rationale that expenses were disbursed by attorneys in
course of litigation; disapprovinBusseyand followingRipley].

Benson v. Kwikset Corp. (2007) 152 C.A.4th 1254, 1278, 62 C.R.3ftr84ourt properly denied plaintiff's
request for costs of expert witnesses, investigators, telephone calls, copying, and other miscellaneous Expdnses;
1021.5(infra, 8259) does not authorize expenses other than attorneys' fees; folRiplegand disagreeing with
BusseyandBeasley v. Wells Fargo Bank (1991) 235 C.A.3d 1407, 1 C.R.2dm58, 8274].

West's Key Number Digestpsts 187
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(3) Expert Not Ordered by CourSeeOlson v. Automobile Club of Southern Calif. (2008) 42 C.4th 1142, 1147, 1149,
74 C.R.3d 81,179 P.3d 88€2.C.P. 1021.5text, §259 et seq.) does not authorize award of expert witness fees; relying
onDavis v. KGO-T.V. (1998) 17 C.4th 436, 71 C.R.2d 452, 950 P.2dtB&f p. 668]);Amaral v. Cintas Corp. No. 2
(2008) 163 C.A.4th 1157, 1218, 78 C.R.3d &pert witness fees were not authorized as costs under labor statutes or
C.C.P. 1021.5citing Olsorl; Anthony v. Los Angeles (2008) 166 C.A.4th 1011, 1017, 83 C.R.3adiB06érGovt.C.
12965(b) trial court properly awarded fees for expert witnesses not ordered by c@orthan v. Tassajara Dev. Corp.
(2009) 178 C.A.4th 44, 73, 83, 100 C.R.3d Ipl2intiffs were not entitled to experts' deposition fees; plaintiffs could

be entitled to recover, as tort damages, not as costs, some fees incurred in investigating damage from defective
construction; citingStearman v. Centex Homes (2000) 78 C.A.4th 611, 92 C.R.2d 761, 6 Su¢hfibjyTorts

§1515].
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E. Trial Costs.
4. Mileage.
7 Witkin Cal. Proc. Judgm § 134
[§ 134] Mileage.

The travel expense (mileage) of a witness, to and from the place of a civil action or proceeding, is an allowable cost
item, to be paid at a rate of 20 cents a mie.¢.P. 1033.5(a)(7)Govt.C. 68093Federoff v. Birks Bros. (1925) 75 C.A.
345, 347, 242 P. 885; Richards v. Silveria (1929) 97 C.A. 166, 170, 275 P. 478; Prichard v. Southern Pac. Co. (1935) 9
C.A.2d 704, 706, 51 P.2d 428ge57 A.L.R.2d 124%llowance of mileage of stockholders, directors, officers and
employees of corporate litigan@2 A.L.R.3d 67%allowance of mileage with respect to witnesses not called to testify
or not permitted to do so when calle@]Cal. Evidence (4th), Witnesses, §15

SUPPLEMENT: [This section is current through the latest supplement]



Page 191

LexisNexis

136 of 165 DOCUMENTS
Witkin California Procedure, Fifth Edition
Copyright (c) 2010 By B.E. Witkin Article Sixth Testamentary Trust
CHAPTER IX - Judgment

Witkin Summary of California Law
X. ITEMS ALLOWABLE AS COSTS
E. Trial Costs.

5. Reporter's Fees.

7 Witkin Cal. Proc. Judgm § 135
[§ 135] Reporter's Fees.

(1) Reporting FeesThe statutory fees of the official reporter for reporting are paid in equal proportion by the parties,
although either may pay the whole. The parties share the cost of making a record where a verbatim record is not made at
public expense und&€sovt.C. 69952r other provisions of law.Govt.C. 69953

Court reporter fees are recoverable as taxable costs by the prevailing party as otherwise providedbhZI8w. (
1033.5(a)(11)Govt.C. 68086(a)(4)69953 seeHeppler v. J.M. Peters Co. (1999) 73 C.A.4th 1265, 1298, 87 C.R.2d
497 [prevailing plaintiffs were entitled to recover court reporter fees, but sole defendant against whom plaintiffs
prevailed should not be charged with entire amount incurred in trying action against numerous defeBdaatdj;v.

Los Angeles (2007) 149 C.A.4th 836, 858, 57 C.R.3d@éfendant's cost bill for court reporter fees was substantiated
and trial court properly order plaintiff to pay substantiated amount, even though it was more than amount plaintiff had
paid for court reporter fees].) If an official reporter is not available, a party may arrange for the presence of a certified
shorthand reporter to serve as an official pro tempore reporter, with the costs recoverable as pr&vaeadin

68086(a)(4) (Govt.C. 68086(a)(5)(BXC.R.C., Rule 2.956(c).) If the services of an official pro tempore reporter are
utilized underGovt.C. 68086(a)(5)(Bno other charge will be made to the partigsoyt.C. 68086(a)(5)(C)C.R.C.,

Rule 2.956(d).)

(2) Transcribing FeesThe expense of transcribing is distinct. A transcript used on appeal may be an element of the
costs on appeal. (SeeCal. Proc.(5th), Appeal,.8969.) The costs of transcripts ordered by the court are allowable.
(C.C.P. 1033.5(a)(9) The costs of transcripts not ordered by the court are not allowable "except when expressly
authorized by law."C.C.P. 1033.5(b)(5)seeWelch v. Alcot(1918) 178 C. 530, 532,74 P. 34[cost of partial
transcript ordered by courtunny Slope Water Co. v. Pasadena (1934) 1 C.2d 87, 99, 33 P.2d 672; Walton v. Bank of
California (1963) 218 C.A.2d 527, 548, 32 C.R. 8B#8ing the text.) The fees for transcripts and copies ordered by the
parties must be paid by the ordering par@ogt.C. 69953Mt. Shasta Power Corp. v. McArthur (1931) 111 C.A. 640,

641, 295 P. 1049.)

SUPPLEMENT: [This section is current through the latest supplement]
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6. Jury Fees and Expenses.

7 Witkin Cal. Proc. Judgm § 136
[§ 136] Jury Fees and Expenses.

The fee for jurors is $ 15 a day for each day's attendance as a juror after the firs€day.(215(a) A juror who is
employed by a federal, state, or local government entity, or by another public entity defi@ed. . 481.200and who
receives regular compensation and benefits while performing jury service, may not be paid tBeGde. 215(b)

Jurors are reimbursed for mileage at the rate of 34 cents per mile for each mile actually traveled in attending court as a
juror after the first day, in going only@.C.P. 215(c)on deposit of fees with court by appropriate party, €e@.P.
631(c) 631.1,631.2 7 Cal. Proc.(5th), Trial, §99.)

Jury fees and the cost of juror food and lodging while the jury is kept together during trial and deliberation are
allowable costs.@.C.P. 1033.5(a)(1)Xa)(2); seeHeppler v. J.M. Peters Co. (1999) 73 C.A.4th 1265, 1298, 87 C.R.2d
497 [prevailing plaintiffs were entitled to recover jury fees, but sole defendant against whom plaintiffs prevailed should
not be charged with entire amount incurred in trying action against numerous defendants].) The costs of investigating
jurors or preparing for voir dire are not allowable "except when expressly authorized by G@.P( 1033.5(b)(4)see
C.J.E.R., Judges Benchbook, Civil Proceedings: Trial, §16:32.)

SUPPLEMENT: [This section is current through the latest supplement]
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1. In General.

7 Witkin Cal. Proc. Judgm § 137
[§ 137] In General.

(1) Right to CostsA judgment creditor may recover the reasonable and necessary costs of enforcing a judgment.
(C.C.P. 685.040see 8Cal. Proc.(5th), Enforcement of Judgmerg46 et seq.)

(2) Allowable CostsThe specific costs allowed are stateddrC.P. 685.070(See 8Cal. Proc.(5th), Enforcement
of Judgmentg§47; on costs incurred in supplementary proceedings, see C.E.B., 2 Debt Collection Practice 2d §11.47 et
seq.) The following are among the enforcement costs allowed:

(a) Costs incurred during third-party proceedinign Maguire v. Corbett (1953) 119 C.A.2d 244, 259 P.2d 50¢,
judgment creditor levied execution on an automobile as community property of the debtor husband, and appellant wife
filed a third-party claim to the car as her own property. The court determined that the transfer from the husband to the
wife was fraudulent, denied the third-party claim, and awarded the creditor $ 90.75 as costs of storage of the car during
the 4-month pendency of the third-party claim proceeding. On the wife's appeal, the cost award against her was held
proper. Execution would have resulted in sale of the car except for the wife's claim, which made her an adversary, and,
although title could have been determined without storage, impounding was within the trial judge's disgr#@ion.

C.A.2d 252.)

(b) Receiver's compensatioim. Evans v. Galardi (1979) 93 C.A.3d 291, 155 C.R. 568, trial judge rendered a
money judgment for plaintiff, made an order charging defendants' interest in a partnership, and appointed a receiver to
enforce the ordeHeld, the receiver's compensation was entirely chargeable to defendants. The charging order serves
the same purpose as a writ of execution, and costs of a charging order receivership must be allowed "of course" to the
judgment creditor(93 C.A.3d 294.)

(c) Eviction costs in unlawful detainer proceedingsplaintiff who recovers judgment for possession may request
as costs the amount advanced to the sheriff or marshal to effect the evi€tiGnP(1034.5

SUPPLEMENT: [This section is current through the latest supplement]
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2. Attorneys' Fees.

7 Witkin Cal. Proc. Judgm § 138
[§ 138] Attorneys' Fees.

(1) Generally Not Recoverabl&@he recoverable costs of enforcing a judgment do not include attorneys' fees unless
otherwise provided by lawQ.C.P. 685.040see infra, §149.) IChelios v. Kaye (1990) 219 C.A.3d 75, 268 C.R. 38,
plaintiffs moved unde€.C.P. 685.080or postjudgment costs, including attorneys' fees incurred in enforcing the
judgment in a contract action. Plaintiffs sought to avoid the express prohibitiéradrP. 685.04@gainst attorneys' fees
as costs of enforcement by arguing that they were excepted by C.C. 1717 (award of attorneys' fees to prevailing party in
contract action; see infra, 8165 et se#lld, denial of motion affirmed.

(a) When plaintiffs' underlying contract claim was reduced to a final, nonappealable judgment, their prior
contractual rights were merged into and extinguished by the judgment. Thereafter, plaintiffs, as the prevailing party, had
only those rights set forth in the judgment its¢#19 C.A.3d 80.)

(b) Because plaintiffs' attorneys' fees were incurred to enforce a judgment without an attorneys' fees clause, and the
underlying contract had been extinguished by merger before the fees were incurred, there was no attorneys' fees clause
upon which to premise the statutory rights of C.C. 112719 C.A.3d 80.JSeeHambrose Reserve, Ltd. v. Faitz (1992)

9 C.A.4th 129, 132, 11 C.R.2d 638fra, §192 [followingCheliog.)

(2) Exception Where Underlying Judgment in Action on Contract Awards Attorneys' Fees. C.C.P. G851048
the collection of attorneys' fees incurred in enforcing a judgment where the underlying judgment includes an award of
attorneys' fees to the judgment creditor un@et.P. 1033.5(a)(10)(Alattorneys' fees authorized by contract). (See
Miller v. Givens (1994) 30 C.A.4th 18, 21, 22, 37 C.R.Zdlthough underlying judgment was obtained befGt€.P.
685.040was amended to allow fees, assignee of judgment creditor could collect attorneys' fees incurred after
amendment's effective date; creditor was applying amendment prospectively only].)

SUPPLEMENT: [This section is current through the latest supplement]

(2) Exception Where Underlying Judgment in Action on Contract Awards Attorneys'$eekaffe v. Pacelli (2008)

165 C.A.4th 927, 934, 82 C.R.3d 4p@dgment creditor was entitled to fees incurred in challenging debtor's attempt to
discharge debt in bankruptcy; promissory note that gave rise to judgment included attorneys' fees pr@lahaht
Internet Technologies v. Reda (2008) 167 C.A.4th 1267, 1273, 84 C.R.3drnt&sC.C.P. 685.040judgment creditor
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was entitled to fees incurred in later action by judgment debtor, who was attempting to settle judgment debt at
substantial reduction; citingaffd.
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1. In General.

7 Witkin Cal. Proc. Judgm § 139
[§ 139] In General.

(1) Judicial Council RulesPrejudgment costs must be "claimed and contested in accordance with rules adopted by the
Judicial Council." C.C.P. 1034(a) (On costs on appeal and the procedure for claiming those costS,Gd2 1034(l)
9 Cal. Proc.(5th), Appeal 8974 et seq.)

(2) Prevailing Party's ResponsibilitA prevailing party claiming costs must serve and file a verified memorandum
of costs. To verify, the party, or the party's attorney or agent, states "that to the best of his or her knowledge the items of
costs are correct and were necessarily incurred in the case.” (C.R.C., Rule 3.1700(a}{$jiradec v. Sun Valley 260
Orchard & Vineyard Co. (1990) 223 C.A.3d 924, 926, 272 C.R. 88fq, §148 [prevailing defendant waived right to
recover costs by failing to file verified memorandum of costs, even though judgment mistakenly failed to award
defendant its costs{Chaparral Greens v. Chula Vista (1996) 50 C.A.4th 1134, 1153, 1154, 58 C.R.Ju/hée:
prevailing parties complied with former C.R.C., Rule 870 (now C.R.C., Rule 3.1700), failure to comply with former
C.R.C., Rule 232(c) on preparation of statement of decision (how C.R.C., Rule 3.1590Cakéd7oc.(5th), Trial,

§396) did not constitute waiver of right to costs]; C.E.B., 3 Civil Proc. During Trial 3d, §27.88 et seq.; C.J.E.R., Judges
Benchbook, Civil Proceedings: Trial, §816.34, 16.35; Cal. Civil Practice, 4 Procedure §33:3 et seq.; on necessity of
pleading and proving nonstatutory costs, see supra, §117.)

The following statutes and rules are among those containing similar provisions:

(a) C.R.C., Rule 3.1700(a)(2) (costs of party seeking default judgment must be claimed on Judicial Council Form
No. CIV-100 [Request for Entry of Default (Application to Enter Default)]).

(b) C.C.P. 685.070(bmemorandum served and filed for costs incurred after judgment; Sa¢ &roc.(5th),
Enforcement of Judgmerg47).

(c) C.C.P. 1268.610(d)memorandum filed by defendant on dismissal of condemnation proceedingSseerBary
(10th), Constitutional Law81265).

(d) C.C.P. 386.6(ajparty discharged in interpleader proceedings must request award in motion or pleading; see 4
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Cal. Proc.(5th), Pleading,8257).
(e) C.R.C., Rule 3.2000 (supplemental memorandum to recover costs of eviction in unlawful detainer proceedings).

() C.C.P. 994g(trial court has discretion to award expert witness fees to qualifying prevailing parties)ldSlesy
v. Carignhan Const. Co. (2006) 139 C.A.4th 20, 27, 42 C.R.3d 388 of cost bill by prevailing defendants was
permissible; noticed motion is not required].)

(3) Judicial Council FormsThe Judicial Council has adopted the following optional forms to assist courts and
parties with the procedural requirements necessary to recover costs:

(a) Form No. MC-010 [Memorandum of Costs (Summary)].
(b) Form No. MC-011 [Memorandum of Costs (Worksheet)].

(c) Form No. MC-012 [Memorandum of Costs After Judgment, Acknowledgment of Credit, and Declaration of
Accrued Interest].

(d) Form No. MC-013 [Memorandum of Costs on Appeal].

(4) Amendment of Memoranduifan inadvertent mistake is made in the memorandum, relief ugderP. 473s
proper, either by a motion for leave to amend or a motion to strike out the first memorandum and substitute a new one.
(SeeFerry v. O'Brien (1923) 63 C.A. 620, 625, 219 P. 4€4l. Civil Practice, 4 Procedure §33:4.) Similarly, a
verification defective in form can be cured. The court has discretion to allow the filing of a supplemental memorandum
with a proper verification.Racific Southwest Airlines v. Dowty-Rotol, Ltd. (1983) 144 C.A.3d 491, 495, 193 C.R. 25.)

(5) Alternative ProcedureNothing inC.C.P. 103 defining "prevailing party"; supra, 889) prohibits the parties
from stipulating to alternative procedures for awarding costs pursuant to rules adopte€1@drer1034(C.C.P.
1032(c) seeJones v. Union Bank of Calif. (2005) 127 C.A.4th 542, 551, 25 C.R.3{G.&3P. 1032(cpllows parties
to agree to procedures for awarding costs, but does not expressly authorize parties to expand by agreement items
allowable as costs].)

(6) Prima Facie Evidencdf items in the memorandum of costs appear to be proper charges, the verified
memorandum is prima facie evidence of their propriety. The burden is on the party challenging costs to show they were
not reasonable or necessary. If, however, items are properly objected to, the burden of proof is on the party claiming
them as costs. Whether a cost item was reasonably necessary is a question of fact to be decided by the tiiahesurt. (

v. Dumrichob (1998) 63 C.A.4th 1258, 1266, 74 C.R.2d 607.)

(7) Prejudgment Interest May Not Be Requested in Memorandum of ®osjgsdgment interest is not an element
of costs, but an element of damages. Hence, a cost bill is not the appropriate vehicle for requesting prejudgment interest
under C.C. 3287. Prejudgment interest should be awarded as part of the judgment after a specific requesfbreade
entry of judgment.lorth Oakland Med. Clinic v. Rogers (1998) 65 C.A.4th 824, 830, 76 C.R.2d 743, 1 Summary
(10th),Contracts §888.)

West's Key Number Digestpsts 195 et seq.
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(5) Alternative ProcedureSeeGorman v. Tassajara Dev. Corp. (2009) 178 C.A.4th 44, 70, 100 C.R.3ftridZourt

properly concluded that settling parties had stipulated to alternative procedure for awarding costs; there was no error or
prejudice in omission of formal motion to tax costs].
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A. Memorandum of Costs.
2. Service and Filing.
a. Time Limits.

7 Witkin Cal. Proc. Judgm § 140
[§ 140] Time Limits.

(1) In General.Under C.R.C., Rule 3.1700(a)(1), a memorandum of costs must be filed and served within the earliest
of the following:

(a) 15 days after notice of entry of judgment or dismissal is mailed by the clerk @dP. 664.5see supra,
§59).

(b) 15 days after notice of entry of judgment or dismissal is served.$3pabria v. Embrey (2001) 92 C.A.4th
422, 425, 111 C.R.2d 83bllowing plaintiff's voluntary dismissal, defendant had 15 days from service of notice of
entry of dismissal to file memorandum of costs; memorandum filed over 5 months after service was untimely and trial
court erred in awarding costs].)

(c) 180 days after entry of judgment. (Sdeley v. Casa Del Rey Homeowners Assn. (2007) 153 C.A.4th 863, 879,
63 C.R.3d 514operative event is entry of judgment, not entry of special verdict; memorandum filed well before entry
of judgment, but almost 30 days after entry of special verdict, was timely]; on premature filing before entry of
judgment, see infra, §142.)

C.R.C., Rule 3.1700(a)(1) contemplates the entry of a dismissal or judgment as a predicate to a costs award. (See
Boonyarit v. Payless Shoesource (2006) 145 C.A.4th 1188, 1192, 52 C.R.poh24d of costs to defendant who failed
to secure entry of order or judgment of dismissal after being voluntarily dismissed from action was not authorized,;
construing prior rule].)

(2) Default JudgmentCosts of a party seeking a default judgment must be requested at the time of applying for the
judgment. (C.R.C., Rule 3.1700(a)(2).)

(3) Condemnation Proceedingvhen a condemnation proceeding is dismissed on the plaintiff's motion, the
memorandum for costs must be filed within 30 days after notice of entry of judgn@2QLK. 1268.610(¢seeEstate
of Weber (1952) 113 C.A.2d 160, 173, 247 P.2d B@vice is required only on parties actually adverseu8mary
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(10th), Constitutional Lawg81256.)

(4) Extension of TimeThe parties may extend the time for filing and serving a cost memorandum by a written
agreement filed with the clerk. In the absence of an agreement, the court may extend the time up to 30 days. (C.R.C.,
Rule 3.1700(b)(3); seAdam v. DeCharon (1995) 31 C.A.4th 708, 713, 37 C.R.2dtti@b court properly heard motion
filed 35 days after notice of entry of judgment was mailed].)

SUPPLEMENT: [This section is current through the latest supplement]

(1) In General.SeeFries v. Rite Aid Corp. (2009) 173 C.A.4th 182, 185, 92 C.R.3d[82f=ndant who filed

memorandum of costs within 15 days after service of notice of entry of dismissal was entitled to costs; defendant did
not have to file proposed judgment with costs memorandum].

(4) Extension of TimeSeeCardinal Health 301 v. Tyco Electronics Corp. (2008) 169 C.A.4th 116, 154, 87 C.R.3d
5 [by awarding costs to defendant who filed memorandum more than 15 days after nonsuit was granted, trial court
implicitly granted extension under C.R.C., Rule 3.1700(b)(3); rule does not require that party expressly request
extension or that court specifically state that it granted one].

(5) (New) Expert Witness Fees Under Fair Employment and HousingCARtC., Rule 3.1700(a)(1) applies only to
the items listed irC.C.P. 1033.5(aas "allowable as costs." These costs can be immediately entered by the clerk on the
judgment, as required by C.R.C., Rule 3.1700(b)(4) (text, 8147). C.R.C., Rule 3.1700(a)(1) does not apply to costs, such
as fees for expert witnesses not ordered by the court, which require an exercise of discretion by the trial court. "[I]n the
absence of a specific rule applicable to the discretionary award of expert withess fees, a motion for the expert witness
fees permitted under FEHA is timely if filed within the same time constraints as those applicable to a noticed motion for
attorney fees."Anthony v. Los Angeles (2008) 166 C.A.4th 1011, 1014, 1016, 83 C.R.3pl&0&ff was not required
to claim expert witness fees, authorized®gvt.C. 12965(h)within 15-day time constraint of C.R.C., Rule
3.1700(a)(1)]; on time requirements for filing noticed motion for attorneys' fees, see text, 8301; on fees for expert not
ordered by court, see text, §133.)
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7 Witkin Cal. Proc. Judgm § 141
[§ 141] Late Filing.

(1) Former Law.At one time, trial courts had broad discretion in allowing relief from a late filing when the opposing
party failed to show prejudiceHpover Community Hotel Dev. Corp. v. Thomson (1985) 168 C.A.3d 485, 214 C.R. 264;
seeGerard v. Ross (1988) 204 C.A.3d 968, 983, 251 C.R[&fektision whether a party has waived costs by virtue of a
late filing is left to the sound discretion of the trial court"].)

(2) Scope of Discretion Under Present La@/R.C., Rule 3.1700(b)(3) (supra, 8140), which allows a trial court to
extend the time for filing a memorandum of costs by 30 days, may limit the court's discretion to consider a
memorandum filed after that point. Several cases have recognized such a limitation in the context of a motion for
contractual attorneys' fees, formerly required to be served and filed at the same time as the memorandum of costs. (See
Nazemiv. Tseng (1992) 5 C.A.4th 1633, 1641, 7 C.R.2dctlt's discretion to extend time was limited by former
C.R.C., Rule 870(b)(3) (now C.R.C., Rule 3.1700(b)(3)); attorneys' fees award reversed where motion was made after
30-day maximum extensionfBankes v. Lucas (1992) 9 C.A.4th 365, 371, 11 C.R.2ds&®8¢];Russell v. Trans Pac.
Group (1993) 19 C.A.4th 1717, 1726, 24 C.R.2d R66t procedure requirements are mandatory and trial court does
not have discretion to disregard noncompliance]; on procedure for claiming attorneys' fees, see infra, 8295 et seq.)

(3) Relief Under C.C.P. 47Fven if a trial court no longer has discretion to disregard a party's failure to file its
memorandum of costs in a timely manner, it may grant relief u@d€rP. 473(b)Y8 Cal. Proc.(5th), Attack on
Judgment in Trial Court§144 et seq.) upon a showing of excusable neglect, mistake, inadvertence, or surprise. (See
Russell v. Trans Pac. Group, supra, 19 C.A.4th 1717, 1729, Civil Practice, 4 Procedure 833:5 [relief from late
filing of memorandum of costs], §33:23 [form; notice of motion for order granting relief from failure to file timely
memorandum of costs].)

SUPPLEMENT: [This section is current through the latest supplement]
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7 Witkin Cal. Proc. Judgm § 142
[§ 142] Premature Service or Filing.

(1) Former Law.The language of former C.C.P. 1033 made it clear that the cost bill could not be filed before the
verdict or decision. Service of the cost bill before the verdict or decision, on the other hand, wad aalge (. Fisher
(1983) 146 C.A.3d 113, 116, 194 C.R. 517.)

(2) Present LawThe premature filing of a cost memorandum under C.R.C., Rule 3.1700(a)(1) should be
considered a "mere irregularity at best" and does not require striking the memorandum absent prejudice to other party.
(Pamela W. v. Millsom (1994) 25 C.A.4th 950, 961, 30 C.R.2d §8éBrown v. West Covina Toyota (1994) 26
C.A.4th 555, 560, 32 C.R.2d $aremature cost bill was deemed timelialey v. Casa Del Rey Homeowners Assn.

(2007) 153 C.A.4th 863, 879, 63 C.R.3d d¥emorandum filed well before entry of judgment, but after entry of
special verdict, was timely].)

SUPPLEMENT: [This section is current through the latest supplement]
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7 Witkin Cal. Proc. Judgm § 143

[§ 143] Memorandum or Motion After Judgment.

A memorandum of costs incurred after judgment in connection with enforcement of the judgment must be served
personally or by mail, and filed, at any time not more than 2 years after the item has been incurred, but before the
judgment is fully satisfied.@.C.P. 685.070(h)see 8Cal. Proc.(5th), Enforcement of Judgmerg47; C.E.B., 2 Debt
Collection Practice 2d §11.49; 7C Am.Jur. P.P. Forms (2002 ed.), Costs, §93.)

Within the same time period, the judgment creditor may make a noticed motion to recover the costs of enforcing
the judgment, including costs incurred but not approved by the court or referee in a proceeding supplementary to
execution. C.C.P. 685.080(a) The notice of motion must be supported by affidavit of a person having knowledge of
the facts. C.C.P. 685.080(b)see 8Cal. Proc.(5th), Enforcement of Judgmer848; Cal. Civil Practice, 4 Procedure
830:11 et seq. [forms: notice of motion, declaration in support, and order].)

SUPPLEMENT: [This section is current through the latest supplement]



Page 203

LexisNexis

145 of 165 DOCUMENTS
Witkin California Procedure, Fifth Edition
Copyright (c) 2010 By B.E. Witkin Article Sixth Testamentary Trust
CHAPTER IX - Judgment

Witkin Summary of California Law
Xl. PROCEDURE FOR OBTAINING COSTS
B. Challenging Award of Costs.
1. Motion To Strike or Tax Costs.

7 Witkin Cal. Proc. Judgm § 144
[§ 144] Motion To Strike or Tax Costs.

(1) Motion To StrikeThe adverse party may challenge the entire cost bill for late service or another irregularity, or on
the ground that the action or judgment does not call for a cost award, by a motion to strike the cost bill from the files.
(SeeMarkart v. Zeimer (1925) 74 C.A. 152, 156, 239 P. 856; Le Cyr v. Dow (1938) 26 C.A.2d 459, 460, 79 P.2d 777.)

(2) Motion To Taxlf the judgment properly carries costs, but objection is made to any of the items or amounts
claimed, the adverse party files a motion to tax costs. (3@as v. California State Auto. Assn. (1993) 19 C.A.4th 761,
23 C.R.2d 81(motion to tax challenging numerous cost items]; C.E.B., 3 Civil Proc. During Trial 3d, §27.103 et seq_.;
C.J.E.R., Judges Benchbook, Civil Proceedings: Trial, §816.36, 16.37; s&&.@l$n 685.070(c)similar procedure for
motion to tax costs of enforcing judgment]; for federal procedurefFsReCiv.P., Rule 54(¢)L0 Federal Practice &
Procedure (Wright, Miller & Kane) §2679; 21A Federal Procedure, L. Ed. §51:120.)

(3) Form of Motion.Unless the motion objects to the entire cost memorandum, a motion to strike or tax costs must
"refer to each item objected to by the same number and appear in the same order as the corresponding cost item claimed
on the memorandum of costs" and must state why the item is objectionable. (C.R.C., Rule 3.1700(b)(2); see Cal. Civil
Practice, 4 Procedure 8§833:20, 33:24 [forms: notice of motion for order taxing costs; notice of motion for order striking
memorandum of costs]; 7C Am.Jur. P.P. Forms (2002 ed.), Costs, §110 et seq.)

SUPPLEMENT: [This section is current through the latest supplement]
(2) Motion To TaxSeeGorman v. Tassajara Dev. Corp. (2009) 178 C.A.4th 44, 68, 100 C.R.3fac¥of formal
motion to tax costs did not prejudice party seeking costs; trial court properly considered objections to costs].
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7 Witkin Cal. Proc. Judgm § 145
[§ 145] Service and Filing.

(1) Time Limits.A notice of motion to strike or tax costs must be served and filed within 15 days after service of the
cost memorandum, but, if service was by mail, the period is extended as provide@ . 1013 see 6Cal. Proc.
(5th), Proceedings Without Triag30). (C.R.C., Rule 3.1700(b)(1); sBeown v. West Covina Toyota (1994) 26
C.A.4th 555, 560, 32 C.R.2d §remature motion to strike was deemed timely where premature cost bill was deemed
filed on date of judgment].)

(2) Extension of TimeThe parties may extend the time for filing and serving a motion to strike or tax costs by a
written agreement filed with the clerk. In the absence of an agreement, the court may extend the time up to 30 days.
(C.R.C., Rule 3.1700(b)(3).)

(3) Waiver.Failure to file a motion to tax costs may constitute a waiver of the right to object to the costs awarded.
(Jimenez v. Oxnard (1982) 134 C.A.3d 856, 859, 184 C.R. 864; Santos v. Civil Service Bd. (1987) 193 C.A.3d 1442,
1447, 239 C.R. 14iting the text.)

SUPPLEMENT: [This section is current through the latest supplement]
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7 Witkin Cal. Proc. Judgm § 146
[§ 146] Burden of Proof.

(1) Burden on Party Opposing Cost§items on their face appear to be proper charges, the verified memorandum of
costs isprima facieevidence of their propriety, and the burden is on the party seeking to tax costs to show that they
were not reasonable or necessaMu(phy v. F.D. Cornell Co. (1930) 110 C.A. 452, 455, 294 P. 490; Ladas v.

California State Auto. Assn. (1993) 19 C.A.4th 761, 774, 23 C.R.2dsgE)elson v. Anderson (1999) 72 C.A.4th 111,

131, 84 C.R.2d 75purden was on plaintiff to show that defendant's requested costs were unnecessary or unreasonable
where defendant's charges appeared on their face to be p@peéch v. Los Angeles (2007) 149 C.A.4th 836, 856, 57
C.R.3d 363same; citingNelsor).) And if this showing is not controverted, the trial court's order disallowing costs will

be reversed Kay v. Fay(1913) 165 C. 469, 475,32 P. 1040.)

(2) Burden on Party Claiming Cost&n the other hand, if the items are properly objected to, they are put in issue
and the burden of proof is on the party claiming them as coathitaker v. Moran (1914) 23 C.A. 758, 761, 139 P. 901
[impropriety raised by affidavit of objectorfDak Grove School Dist. of Santa Clara v. City Title Ins. Co. (1963) 217
C.A.2d 678, 698, 699, 32 C.R. 288; Melnyk v. Robledo (1976) 64 C.A.3d 618, 624, 134 C.R. 602; Ladas v. California
State Auto. Assn., supra.)

(3) lllustrations.In Fennessy v. DeLeuw-Cather Corp. (1990) 218 C.A.3d 1192, 267 C.Rdéfeddant and five
codefendants in a wrongful discharge action were granted summary judgment. Defendant was the sole party awarded
costs unde€.C.P. 1032and he received the entire amount he requested. Plaintiff moved to strike or tax costs,
contending that "there is no basis for awarding defendant ... any costs because none ... were incurred by him
individually." The trial judge denied the motion, finding that defendant had made a prima facie showing of entitlement
to the costs, and that plaintiff had failed to meet his burden of proving that they were not legititeliteaward of
costs reversed; plaintiff's motion was adequate.

(a) Under former C.R.C., Rule 870(b)(2) (now C.R.C., Rule 3.1700(b)(2)), the motion to strike or tax costs did not
have to specify each objectionable item, so long as it objected to defendant's entire cost memg@ii@mA.3d
1195.)

(b) It was undisputed that all defendants were represented by the same counsel, who took depositions and
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performed other tasks that benefited all defendants. Once plaintiff questioned defendant's entitlement to costs incurred
by the six defendants "nothing more needed to be or could have been added by additional declarations or affidavits."
(218 C.A.3d 1196.(SeeAcosta v. S| Corp. (2005) 129 C.A.4th 1370, 1379, 1380, 29 C.R.3ff@dé@nded for trial

judge to review supporting documents for specific costs disputed by plaintiffs; because trial judge had mentioned his
reluctance to undergo "tedious" task of review, appellate court could not assume that he properly fulfilled his
obligation].)

SUPPLEMENT: [This section is current through the latest supplement]
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7 Witkin Cal. Proc. Judgm § 147
[§ 147] Inclusion of Cost Award.

(1) Entry by Clerk After Postjudgment Hearinyvhen a judgment includes an award of costs and fees, often the
amount of the award is left blank for future determination. ... After the parties file their memoranda of costs and any
motions to tax, a postjudgment hearing is held and the trial court makes its determination of the merits of the competing
contentions. When the order setting the final amount is filed, the clerk enters the amounts on the judgment nunc pro
tunc." Grant v. List & Lathrop (1992) 2 C.A.4th 993, 996, 997, 3 C.R.2d &&é&Nazemi v. Tseng (1992) 5 C.A.4th
1633, 1637, 7 C.R.2d 762.)

(2) Entry by Clerk Without Postjudgment Hearirdjter the time has passed for a motion to strike or tax costs or
for determination of that motion, the clerk must immediately enter the costs on the judgment. (C.R.C., Rule
3.1700(b)(4); see C.E.B., 3 Civil Proc. During Trial 3d, §27.109 et seq.; C.J.E.R., Judges Benchbook, Civil
Proceedings: Trial, §16.42; Cal. Civil Practice, 4 Procedure §33:22 [form; order granting motion for taxing costs and
striking or reducing items of costs]; 7C Am.Jur. P.P. Forms (2002 ed.), Costs, 8§87 et seq.) Unauthorized or premature
entry by the clerk is ineffectualHennessy v. Superior Coyit924) 194 C. 368, 37228 P. 86immediate entry
before end of period allowed for motion to tax].)

(3) Appeal From Judgmenthe award of costs, being part of the judgment, is reviewable on appeal from the
judgment. But an order on a motion to tax costs, or to strike a cost bill from the files, is separately appealable as an
order after final judgmentMarkart v. Zeimer (1925) 74 C.A. 152, 155, 239 P. 856eLe Cyr v. Dow (1938) 26
C.A.2d 459, 460, 79 P.2d 777; Grant v. List & Lathrop (1992) 2 C.A.4th 993, 996, 997, 3 C.R.2d 654, 9 Cal. Proc.

(5th), Appeal,§187 [although postjudgment order setting costs was appealable and could have been challenged by
separate notice of appeal, separate appeal was not required].) And mandamus will lie to compel the trial court to decide
a motion to tax costs even though an appeal is pending from the judgment, for the motion is ancillary and collateral to
the action. Hennessy v. Superior Coudupra, 194 C. 373.)

SUPPLEMENT: [This section is current through the latest supplement]



Page 208

LexisNexis

149 of 165 DOCUMENTS
Witkin California Procedure, Fifth Edition
Copyright (c) 2010 By B.E. Witkin Article Sixth Testamentary Trust
CHAPTER IX - Judgment

Witkin Summary of California Law
Xl. PROCEDURE FOR OBTAINING COSTS
C. Judgment.
2. Failure To Include Costs.

7 Witkin Cal. Proc. Judgm § 148
[§ 148] Failure To Include Costs.

(1) Theory That Judgment Must Include AwaBgveral older cases appear to hold that costs are not recoverable
unless awarded by the judgment, and that, unless the judgment contains a provision for costs (see supra, §147), a
memorandum of costs is ineffective, and the right to costs is permanentlyGastld v. Mos$1910) 158 C. 548, 549,
111 P. 925; Kaufman v. Pacific Indem. Co. (1936) 5 C.2d 761, 769, 56 P.2d 504; Union Trust Co. of San Diego v.
Superior Court (1939) 13 C.2d 541, 543, 90 P.2d 582.)

(2) Theory of Clerk's Ministerial DutyThe opposing theory is that where the case is one in which the prevailing
party is entitled by statute to costs, the judgment automatically carries a right to costs even though no express provision
is made for costs. Justification for this theory is found in the mandatory language of C.R.C., Rule 3.1700(b)(4),
directing the clerk to include the award in the judgment. Performance of this duty is a ministerial act, not a judicial act,
and failure to perform is a clerical error that the judge can afterwards correctMi&=eCalif. Co. v. Hawkins (1959)
175 C.A.2d 162, 165, 345 P.2d 422jng the text,Williams v. Santa Maria Joint Union High School Dist. (1967) 252
C.A.2d 1010, 1014, 60 C.R. 91dting the text.)

In Hydratec v. Sun Valley 260 Orchard & Vineyard Co. (1990) 223 C.A.3d 924, 272 C.Rpla#8iff sued
several defendants to recover its expenses in constructing an irrigation system on a ranch. Judgment was rendered in
plaintiff's favor except as to one defendant. Plaintiff prepared proposed judgments providing that all of the parties bear
their own costs and attorneys' fees, and the prevailing defendant did not étg&tthe prevailing defendant waived
its right to recover costs undéex.C.P. 1032y failing to file a verified memorandum of costs.

(a) A trial court's duty to award costs to a prevailing party ur@é?.P. 1032s ministerial. To the extent the costs
provisions of the judgments violat€l C.P. 1032"the trial court was authorized to correct the judgments to reflect the
statutory command in the same manner it was empowered to remedy any other clerical error in the jud{@énts.”
C.A.3d 928citing Miles Calif. Co. v. HawkingandWilliams v. Santa Maria Joint Union High School Djst.

(b) "However, the fact an incorrect cost allocation may be rectified does not mean the aggrieved party may wait and
raise the issue for the first time on appeal. ... The time provisions relating to the filing of a memorandum, while not
jurisdictional, are mandatory(223 C.A.3d 928.)
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7 Witkin Cal. Proc. Judgm § 149
[§ 149] In General.

(1) Presumption Against Fee ShiftintExcept as attorney's fees are specifically provided for by statute, the measure
and mode of compensation ... is left to the agreement, express or implied, of the patti€s?. (1021) C.C.P. 1021s
the California version of the "American rule" under which each party must pay its own legalTegse (v. Katz (1995)
11 C.4th 274, 278, 279, 45 C.R.2d 241, 902 P.2d 259; Covenant Mut. Ins. Co. v. Young (1986) 179 C.A.3d 318, 321,
225 C.R. 861infra, §175; se&algado v. Los Angeles (1998) 19 C.4th 629, 651, 80 C.R.2d 46, 967 P.2d 585, 6
Summary(10th), Torts §964 [Medical Injury Compensation Reform Act (MICRA) does not provide for award of
attorneys' fees to prevailing party; ordinary rule that each party bears its own fees applied to medical malpractice action
against county hospitalrails Trucking v. Bendix-Westinghouse Automotive Air Brake Co. (1973) 32 C.A.3d 519, 522,
524, 108 C.R. 30; Douglas v. Los Angeles Herald-Examiner (1975) 50 C.A.3d 449, 467, 123 C.R. 683; UMET Trust v.
Santa Monica Med. Inv. Co. (1983) 140 C.A.3d 864, 872, 189 C.R[f@28 could not recover attorneys' fees incurred
in defending against his own wrongdoin@teele v. Gold (1984) 150 C.A.3d 928, 931, 198 C.R. 257; Sam Andrews'
Sons v. Agricultural Lab. Rel. Bd. (1988) 47 C.3d 157, 172, 253 C.R. 30, 763 P.2d 881; California Fair Plan Assn. v.
Politi (1990) 220 C.A.3d 1612, 1617, 270 C.R. Z43urer is limited to contract damages in action against insured for
breach of covenant of good faith and fair dealing; hence, insurer is not entitled to fees in absence of contract provision];
Abbett Elec. Corp. v. California Fed. Savings & Loan Assn. (1991) 230 C.A.3d 355, 358, 281 C.R. 362; United Services
Auto. Assn. v. Dalrymple (1991) 232 C.A.3d 182, 187, 283 C.R. 330; Grasso v. Crow (1997) 57 C.A.4th 847, 850, 67
C.R.2d 367, 4 Summaf(g0th),Negotiable Instrumentg§49 [fees are not "specifically provided for" in U.C.C. 3416
(warranty on transfer of negotiable instrument), and thus statute does not authorize fee shifting]; CACI, No. 3964
[jurors not to consider attorneys' fees and court costs in determining damages].)

(2) CommentaryThe rule has been the subject of extensive commentary. (See C.E.B., 3 Civil Proc. During Trial
3d, §26.2; Cal. Civil Practice, 2 Procedure, §8:38 et seq.; Cal. Civ Practice, 4 Procedure, 833.25 et seq.; C.J.E.R,,
Judges Benchbook, Civil Proceedings: Trial 816.61 et seq.; C.E.B., Attorney Fee Awards 2d, QitdpHarv. L.

Rev. 1231proposal for fee awards to low-income, prevailing partie§|;Pepperdine L. Rev. 13fee shifting on
summary judgment or dismissal as equitable deterrent to frivolous lawsuits; criticizing Americarb7ugs); Cal. L.

Rev. 503; 100 A.L.R.2d 39&hat constitutes "trial" within meaning of statute allowing attorneys' fees as c48ts];
A.L.R.3d 793fees in civil contempt proceedinggl A.L.R.3d 133§statute allowing fees to out-of-state defendant
successfully defending suit brought in stafé3; A.L.R.3d 51%validity of statute allowing fee to successful claimant but
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not to defendant, or vice vers@4 A.L.R.4th 45Tattorneys' fees in mandamus proceeding8]A.L.R.4th 825
[obduracy as basis for award of attorneys' fees in jurisdiction that follows American 9utel;.R.5th 933recovery of
attorney' fees and costs for breach of agreement not to 20iéim.Jur.2d (2005 ed.), Costs §86seq.)

(3) Exceptions. C.C.P. 10Xoes not give the whole picture. Attorneys' fees are allowed as costs (see, infra, §150)
and awarded as part of the judgment in the following cases:

(a) When they are provided for by contract (see infra, 8165 et seq.).
(b) When they are provided for by statute (see infra, 8210 et seq.) or ordinance (see infra, §230).

(c) When the plaintiff in an equitable action recovers or preserves a common fund, or obtains benefits for the
plaintiff and others (see infra, 8249 et seq.).

(4) Distinctions.Fees awarded to a prevailing party as part of the judgment, considered in this topic, must be
distinguished from fees that are awarded as damages in certain cases (see infra, 8151 et seq.), as sanctions for discovery
violations (se& Cal. Evidence (4th), Discovery, §249seq.) or bad faith actions or tactics (see infra, §222alr
Proc. (5th), Trial, 8226 et seq.), or under other circumstances (see infra, §158).

West's Key Number Dige€ipsts 194.14, 194.16

SUPPLEMENT: [This section is current through the latest supplement]

(1) Presumption Against Fee ShiftinGeeApplera Corp. v. MP Biomedicals, LLC (2009) 173 C.A.4th 769, 789, 93
C.R.3d 17gfees were properly awarded where agreement provided for enforcement under laws of Switzerland; Swiss
law follows English Rule, rather than American Rule, and grants fees to prevailing party as matter of course].
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7 Witkin Cal. Proc. Judgm § 150
[§ 150] Fees as Costs.

(1) General RuleAttorneys' fees authorized by contract, statute, or law are an item of allowable &P (
1033.5(a)(10)seeNielsen v. Stumbos (1990) 226 C.A.3d 301, 305, 276 C.Rc@nfractual attorneys' fees awarded to
party who recovers no money damages are treated as any other incidental cost of litigation for purposes of automatic
stay provisions o€.C.P. 916.) Where a statute refers to an award of "costs and attorney's fees," attorneys' fees are "an
item and component of the costs to be awarded and are allowable as costsCudrer1033.5(a)(10)C.C.P.
1033.5(c)(5)see C.C. 1717(a), infra, 8170 et seq. [attorneys' fees "shall be an element of the costs @alififhia
v. Superior Court (Lovelace) (1995) 11 C.4th 50, 81, 44 C.R.2d 399, 900 P.2@t@d@e that expressly precluded
recovery of "costs" also precluded recovery of "included category of attorney f&sthan v. DWLC Corp. (1995) 35
C.A.4th 1808, 1814, 42 C.R.2d 459; Elton v. Anheuser-Busch Beverage Group (1996) 50 C.A.4th 1301, 1307, 58 C.R.2d
303[fees undeC.C.P. 1021.9infra, 8230) are costs, not damages; thus fee award did not conflict with statutory
limitation on types of damages available for fire injury].) Labeling these fees according to whether they are authorized
by contract, statute, or law determines, among other things, the procedure for obtaining the feBank&ses. Lucas
(1992) 9 C.A.4th 365, 370, 371, 11 C.R.2d 7€3.B., Attorney Fee Awards 2d, §1.6 et seffh;A.L.R.2d 132%ees
as costs or damages in prohibition proceedings]; infra, 8295 et seq.)

(2) Distinction: Where Contract or Statute Does Not Specify Féésere a contract or statute provides for recovery
of "costs" alone, without specifying attorneys' fees, fees are not authorizedR@gster Const. Co. v. Urban West
Communities (1995) 40 C.A.4th 1158, 1170, 47 C.R.2diE&4 claimant was not entitled to recover attorneys' fees in
action on mechanic's lien where release bond and statute governing release bonds merely provided for "costs of suit"];
Department of Forestry & Fire Protection v. LeBrock (2002) 96 C.A.4th 1137, 1140, 117 C.R.Z2sta@es that
allow forestry department to collect, from person responsible for fire, costs of suppressing fire, providing rescue or
emergency services, investigating, making reports, accounting for fire, and collecting suppression and rescue costs do
not authorize attorneys' fees; property owner whom department sued for costs could not collect her fees, even though
jury returned verdict in her favor].)

(3) Fees Authorized by Lavdefore 1993C.C.P. 1033.%llowed for the recovery of fees only as authorized by
contract or statute. Many courts nevertheless awarded fees under the common fund and substantial benefit theories (see
infra, 8249 et seq.). The purpose of the 1993 amendment making fees authorized by "law" recoverable was to allow
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attorneys' fees based on case law to be recovered as costs. The amendment did not change existing law. It simply
codified it. (Tanner v. Tanner (1997) 57 C.A.4th 419, 423, 67 C.R.2d 204.)

SUPPLEMENT: [This section is current through the latest supplement]
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[8 151] When Fees Are Recoverable.

A person who through the tort of another has been required to protect his or her interests by bringing or defending an
action against a third person may recover for the reasonably necessary loss of time, attorneys' fees, and other
expenditures he or she incurreBréntice v. North Amer. Title Guaranty Corp., Alameda Div. (1963) 59 C.2d 618, 620,
30 C.R. 821, 381 P.2d 645, 6 Summétth), Torts,81656;Roberts v. Ball, Hunt, Hart, Brown & Baerwitz (1976) 57
C.A.3d 104, 112, 128 C.R. 904ee C.E.B., Attorney Fee Awards 2d, 8%8;Cal. L. Rev. 94Prenticq; 44 A.L.R.4th
776[recovery of attorneys' fees in fraud action].)

The "tort of another" doctrine, rather than being an exception to the rule that parties must bear their own attorneys'
fees, is an application of the usual measure of tort damages. "The theory of recovery is that the attorney fees are
recoverable as damages resulting from a tort in the same way that medical fees would be part of the damages in a
personal injury action."§ooy v. Peter (1990) 220 C.A.3d 1305, 1310, 270 C.R. 464 C.E.B., Attorney Fee Awards
2d, 89.5))

Cases applying the doctrine include the following:

Gray v. Don Miller & Associates (1984) 35 C.3d 498, 507, 198 C.R. 551, 674 P.2fi&¥s3were recoverable as
damages in fraud action by prospective buyer of real property against real estate brokerage firm, where broker falsely
notified buyer that his offer had been accepted, forcing buyer to protect his interest by bringing action against sellers].

Manning v. Sifford (1980) 111 C.A.3d 7, 12, 168 C.R. BplyingPrenticeto allow fees to brokers who were
sued by purchaser of land after adjoining landowner interfered with purchaser's easement].

Bruckman v. Parliament Escrow Corp. (1987) 190 C.A.3d 1051, 1060, 235 C.Rn8&hdor's action against
escrow agent, fees incurred in purchaser's earlier action were recoverable].

Third Eye Blind v. Near North Entertainment Ins. Services, LLC (2005) 127 C.A.4th 1311, 1324, 26 C.R.3d 452
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[insureds who were forced to sue their insurer for coverage could recover attorneys' fees as damages in their negligence
action against their business manager and insurance broker, in which insureds claimed that defendants should have

advised them to obtain more definite coverage].

SUPPLEMENT: [This section is current through the latest supplement]
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[8 152] Distinctions.

(1) Employer-Employee Situation. Golden West Baseball Co. v. Talley (1991) 232 C.A.3d 1294, 284 GwRI\&R]
an agreement between plaintiff and the city of Anaheim to lease a baseball stadium. Plaintiff sued defendant city
manager for fraud, but sought as damages only the attorneys' fees incurred in a prior action against the city necessitated
by defendant's alleged misrepresentations concerning plaintiff's leasehold interest in the stadium paHed lot.
summary judgment for defendant affirmed.

(a) Because plaintiff wished to apply the "tort of another" doctrine, the issue is whether the relationship between
defendant and the city was such that the city could be considered a "third §28%.C.A.3d 1302.)

(b) In addition to conceding that defendant acted as a representative of the city during all of the negotiations
concerning the lease, plaintiff offered no evidence that defendant exceeded the scope of his employment, and presented
no theory as to how defendant's interests could possibly be divergent from those of the city. "Under these circumstances
we hold that an employee cannot be sued under the 'tort of another' doctrine to recover attorneys' fees incurred in an
action against the employer unless it is shown the employee was not acting on behalf of the em{@8ge2.A.3d
1302.)

(c) This holding is consistent with the California Supreme Court's policy of moving cautiously in expanding the
nonstatutory bases on which awards of attorneys' fees may be K232« .A.3d 130%iting Bauguess v. Paine (1978)
22 C.3d 626, 150 C.R. 461, 586 P.2d 942, 7 Cal. P(bth), Trial, 8226.) A more important consideration is that
allowing plaintiff to maintain this action would result in a second lawsuit against the tortious employee following every
successful action against an employer, and the employer would inevitably be required to pay the "damages" of the
second action. The trial judge was correct in concluding that plaintiff's invocation of the "tort of another" doctrine was
merely an improper attempt to circumvent the American rule that parties bear their own fees (suprg28240)A.3d
1303.)

(d) In the prior action against the city, plaintiff also sued another party who was clearly a "third party." However,
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this does not change the result. Plaintiff's primary contention in the prior action was that the city could not undertake

any commercial development of the leased property, either by itself or through the additional defendant, without
plaintiff's consent. Hence, the presence of the additional defendant did not change the basic character of the prior action,
which was directed primarily against the ci{232 C.A.3d 1304.)

(2) No Breach of Dutyln Lubner v. Los Angeles (1996) 45 C.A.4th 525, 53 C.R.2a 24ick owned by defendant
city crashed into plaintiff's home and destroyed numerous works of art. Plaintiffs sued their homeowners insurance
carrier to recover property damages and then sued defendant. In seeking attorneys' fees in their action against defendant,
plaintiffs claimed that they had been forced to sue their insurance carrier because defendant unjustifiably denied their
claim for damagedeld, plaintiffs are not entitled to fees. The "tort of another" doctrine does not apply because
defendant's denial of the claim was not a breach of its duty of care to plaifdiF<.A.4th 534.JSeeWatson v.
Department of Trans. (1998) 68 C.A.4th 885, 893, 80 C.R.2d'5@# of another" doctrine does not entitle exonerated
defendants in commonplace, multiparty tort actions to recover attorneys' fees from unrelated codefendants who are held
liable; quotingDavis v. Air Technical Industries (1978) 22 C.3d 1, 148 C.R. 419, 582 P.2d idi#),8§153, and
refusing to extendPrenticd; David v. Hermann (2005) 129 C.A.4th 672, 687, 28 C.R.3d[22nticewas not
applicable to action to invalidate testamentary documents; action was not one for damages on tort theory of liability].)

(3) Underlying Action Was Not Natural and Probable Consequence of FoElectrical Electronic Control v. Los
Angeles Unified School Dist. (2005) 126 C.A.4th 601, 24 C.R.3dBa®tiff, a subcontractor that had not been paid
for work it had performed for defendant school district, sued the general contractor alleging various causes of action, the
district to enforce stop notices, and an undetermined surety to enforce any payment bonds that might exist. Plaintiff
subsequently brought the present action against defendant district for negligently failing to require the general
contractor to obtain a payment bond. The underlying action was settled, and the present action resulted in a judgment
awarding plaintiff damages, including $ 80,000 for attorneys' fees that plaintiff incurred in the underlying Hetidn.
the damages award must be reduced by $ 80,000.

(a) The "tort of another" doctrine provides that, when a plaintiff must bring an action against a third party as the
natural and probable consequence of the defendant's negligence, the attorneys' fees in that action are recoverable as
damages against the defendga26 C.A.4th 616.Conversely, when the action against the third party is not the natural
and probable consequence of the defendant's negligence, fees are not recoverable. Here, plaintiff's underlying action
was not a natural and probable consequence of defendant's failure to require the general contractor to provide a payment
bond. Stop notice and payment bond remedies are cumulative, and the underlying action was independent of the
district's negligencg126 C.A.4th 617.)

(b) Plaintiff argues that it would not have brought the underlying action had a payment bond been in place. "This
may be true. However, [plaintiff] was not required to bring the underlying action at all." There are no damages plaintiff
recovered in the underlying action that it could not also have recovered directly from defendant in the negligence action.
Plaintiff's attorneys' fees were caused by its decision to pursue a joint tortfeasor, rather than simply seek a recovery
based on defendant's negligen@®26 C.A.4th 617.)

SUPPLEMENT: [This section is current through the latest supplement]

(4) (New) Joint Negligence of Codefendarike "tort of another" doctrine does not apply where a plaintiff has been
damaged by the joint negligence of multiple codefendants. Plaintiffs may not "pick and choose which one of several
joint tortfeasors should absorb the costs of the plaintiffs litigating with the other tortfeagemsan v. Tassajara

Dev. Corp. (2009) 178 C.A.4th 44, 78, 81, 100 C.R.3d[t62trine did not apply in negligence action against
contractor and numerous subcontractors, where plaintiffs were damaged by combined negligence of all; plaintiffs
named subcontractors as defendants because of subcontractors' own negligence, not as result of contractor's
negligence].)
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[§ 153] Action Based on Failure To Defend.

(1) Insurer's Failure To Defend Insurelvhere an insurer, in violation of its policy obligation, refuses to defend the
insured in an action, and the insured furnishes his or her own defense, the insured may recover from the insurer the
attorneys' fees incurred in that action. However, in the action to recover the amount of fees previously incurred, the
insured is not entitled to attorneys' fees; i.e., this is an ordinary action for damages against a tortfeasor, in which fees are
not allowed. The rule is the same whether the action is based on prior refusal to defend or bad faith refusal to settle.
(Carroll v. Hanover Ins. Co. (1968) 266 C.A.2d 47, 50, 71 C.R. 868; Twentieth Century-Fox Film Corp. v. Harbor Ins.
Co. (1978) 85 C.A.3d 105, 114, 115, 149 C.R. H&0tis Elevator Co. v. Toda Const. (1994) 27 C.A.4th 559, 566, 32
C.R.2d 404attorneys' fees in action on indemnity agreement were not allowable where they were not explicitly
provided for in that agreementiieppler v. J.M. Peters Co. (1999) 73 C.A.4th 1265, 1293, 87 C.R.2¢p#sintiff
homeowners, assignees of general contractor's rights to indemnity from subcontractor, were properly awarded general
contractor's attorneys' fees as item of damages for subcontractor's failure to defend general covaet®s}; San
Diego (2007) 154 C.A.4th 214, 224, 64 C.R.3d #&tborneys' fees could be recovered in action to enforce municipal
resolution that promised indemnification for members of public boards; fees were not limited to underlying actions that
city was required to defend; distinguishi@yis Elevator Cd; 77 A.L.R.2d 114Jight of indemnitee's insurer
defending action against indemnitee to recover from indemnitdgjyramary(10th), Insurance 8297 et seq.)

(2) Manufacturer's Failure To Defend Retailén Davis v. Air Technical Industries (1978) 22 C.3d 1, 148 C.R.
419, 582 P.2d 1010he plaintiff was injured when a defective hand-cranked portable freight elevator fell on his foot,
and he sued the manufacturer and retailer on theories of negligence, breach of express warranty, and strict liability. The
retailer asked the manufacturer to defend him, and on its refusal, cross-complained against it for implied indemnity and
any attorneys' fees incurred in the defense. In the trial on the complaint, the manufacturer conducted its own defense
without assistance from the retailer, and the retailer's defense was exclusively concerned with contesting the allegations
of his negligence and breach of warranty and casting sole responsibility on the manufacturer. The retailer was granted a
nonsuit on the breach of warranty issue, and the plaintiff voluntarily dismissed the negligence claim. The jury then
found both defendants strictly liable and awarded $ 7,516 in damages.

In the severed trial on the cross-complaint, the trial court gave the retailer judgment against the manufacturer for
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the amount of the damages and attorneys' fees of $ 19,804efd,the award for attorneys' fees was improper.

(a) No policy exception for products liability casthe general rule that a tort defendant is responsible for his or her
own attorneys' fees (see supra, §149) applies to claims for implied indemnity in products liability cases where the
retailer indemnitee incurs fees solely in defense of his or her own alleged wrong(2#r9.3d 5, 6.)

(b) Distinctions.The following situations are distinguishable:

(1) Defending on behalf of indemnitdBecause the retailer incurred the attorneys' fees exclusively in his own
defense, the issue whether such fees can be recovered by an implied indemnitee who defends on behalf of the
indemnitor was not before the couf22 C.3d 4 footnote 3;22 C.3d 6footnote 7.)

(2) Insurer who refuses to defend/here a liability insurer, in violation of its express contractual obligation, fails to
defend its insured, it is liable for attorneys' fees incurred in the defense. No such contract is involvé2hérad 6,
footnote 6.)

(3) Express indemnity contradtinder C.C. 2778(3), (4), where one party has agreed to indemnify the other against
liability, the indemnitor must defend the indemnitee or pay the cost of his defense. No such rule applies to cases of
noncontractual implied indemnity22 C.3d 6 footnote 6.)

(4) Fees incurred in prior actionThe exception recognized Prentice v. North Amer. Title Guaranty Corp.,
Alameda Div. (1963) 59 C.2d 618, 30 C.R. 821, 381 P.2d 64&s not meant to apply in every case in which one
party's wrongdoing causes another to be involved in litigation with a third party." Such an expansion "would eventually
swallow" the general rule aE.C.P. 102%hat each party must pay for its own attorney. And the fact that the retailer's
attorneys' fees were substantially greater than the damages awarded to the plaintiff does not, given that the retailer was
defending against allegations of his own culpability, justify a judicial departure from the statutor{2ute.3d 7.)

SUPPLEMENT: [This section is current through the latest supplement]
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[8 154] When Fees Are Recoverable.

(1) Brandt Caseln Brandt v. Superior Court (1985) 37 C.3d 813, 210 C.R. 211, 693 P.2dp1&biiff B was insured
under a group disability income policy issued to his employer by defendant S. His complaint alleged that he became
totally disabled and made a timely demand on S for benefits, but S unreasonably refused to pay. Three causes of action
were pleaded: (a) breach of contract; (b) breach of the covenant of good faith and fair dealing; and (c) violasd®. of
790.03(unfair claims practices). In the second cause, plaintiff listed attorneys' fees incurred in connection with the first
cause as part of the resulting damage. S moved to strike that part of the complaint and the motion wadtgianted.
mandamus granted to compel the trial court to vacate the order.

(a) Conflicting decisions of Court of Appeal. Mustachio v. Ohio Farmers Ins. Co. (1975) 44 C.A.3d 358, 118 C.R.
581,allowed recoveryAustero v. Washington Nat. Ins. Co. (1982) 132 C.A.3d 408, 182 C.Rdédid recovery, on
the ground tha€.C.P. 1021(supra, §149) precluded an award. The dissenting opiniédwsierois correct and much of
it is adopted in the present opinia37 C.3d 816, 817.)

(b) Attorneys' fees as damagé&¥/hen an insurer's tortious conduct reasonably compels the insured to retain an
attorney to obtain the benefits due under a policy, it follows that the insurer should be liable in a tort action for that
expense. The attorney's fees are an economic loss--damages--proximately caused by the tort. ... These fees must be
distinguished from recovery of attorney's fepmattorney's fees, such as those attributable to the bringing of the bad
faith action itself. What we consider here is attorney's fees that are recoverable as damages resulting from a tort in the
same way that medical fees would be part of the damages in a personal injury g&6.3d 817.)

(c) Attorneys' fees as compensation. C.C.P. lle2ves to the agreement of the parties "the measure and mode of
compensation;" but here, as in the third-party tort situation, what is involved is not the compensation of attorneys but
damages wrongfully caused by defendant's 8% C.3d 817.)This is also true in actions for false arrest and malicious
prosecution, in which damages may include attorneys' fees incurred to obtain release from confinement or dismissal of
the unjustified charge$37 C.3d 818.)
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(d) Fees claimed as damages in action in which recovery is solighé fact that--here as well as kustere-the
fees claimed as damages are incurred in the very lawsuit in which their recovery is sought, does not in itself violate
section 1021's general requirement that parties bear their own costs of legal representation, though it may make the
identification of allowable fees more sophisticated. If the insured were to recover benefits under the policy in a separate
action before suing on the tort, the distinction between fees incurred in the policy action, recoverable as damages, and
those incurred in the tort action, nonrecoverable, would be unmistakable. ... In the usual case, the attorney's fees will
have been incurred in connection with a prior action; but there is no reason why recovery of such fees should be denied
simply because the two causes ... are tried in the same court at the same time. ... There was no disadvantage to defendant
in the fact that the causes, although separate, were concurrently (B&dC:3d 818jn part quotingPrentice v. North
Amer. Title Guaranty Corp., Alameda Div. (1963) 59 C.2d 618, 30 C.R. 821, 381 P.2d 645.)

(e) Cases distinguished. Lowell v. Maryland Cas. Co. (1966) 65 C.2d 298, 54 C.R. 116, 419 P.2d 180, Patterson v.
Insurance Co. of North America (1970) 6 C.A.3d 310, 85 C.R. &68Carroll v. Hanover Ins. Co. (1968) 266 C.A.2d
47, 71 C.R. 868were not bad faith cases. The plaintiffs' entire actions there were comparable only to the first part of the
present action, i.e., for benefits due under insurance policies, and there was no allegation of bad faith--as in the second
part of the present action. Thus the plaintiffdiowell, PattersonandCarroll sought attorneys' fees in an action for
prosecution of that very action, i.e., attorneys' fees as compensation, not as d4B8iage3d 818.The Austero
majority, in relying on these three cases, blurred the distinction between bad faith conduct and nontortious but
erroneous withholding of benefits. "When no bad faith has been alleged and proves|, PattersonandCarroll
preclude the award of attorney's fees incurred in obtaining benefits that the insurer erroneously, but in good faith,
withheld from the insured. However, when the insurer's conduct is unreasonable, a plaintiff is allowed to recover for all
detriment proximately resulting from the insurer's bad faith, which detrifverstachiohas correctly held includes
those attorney's fees that were incurred to obtain the policy benefits and that would not have been incurred but for the
insurer's tortious conduct(37 C.3d 819.)

(f) Davis case. Davis v. Air Technical Industries (1978) 22 C.3d 1, 148 C.R. 419, 582 P.2ds1pi#), 8153,
relied on by the dissent in the present case, held that the defendant seller in a products liability action could not recover
attorneys' fees from the defendant manufacturer, although ultimately the manufacturer was found to be entirely at fault;
i.e., the seller could not recover fees he had incurred exclusively to defend against allegations of his own negligence,
even though the manufacturer's tort was responsible for the buyer's action against the sdllaki®uas given a
narrow interpretation iGray v. Don Miller & Associates (1984) 35 C.3d 498, 507, 198 C.R. 551, 674 P.2cv25&)
confined theDavislimitations to products liability litigation, and allowed a prospective buyer to recover attorneys' fees
in an action against a real estate broker for frg@d@.C.3d 818footnote 4.) (See also concurring opini@7, C.3d 820,
arguing thaDavis,decided by a divided court, should be overruled in light of the unanimous opini@raypv. Don
Miller & Associates "Why there should be a different rule on attorney fees in products liability cases as distinguished
from all other causes has never been adequately explained.")

(g) Amount of feesThe fees recoverable may not exceed the amount attributable to the attorney's efforts to obtain
the rejected payment due on the insurance contract; fees attributable to obtaining any portion of the plaintiff's award that
exceeds the amount due under the policy are not recovefail€.3d 819.)

(h) Determination by court or by juryThe determination of the recoverable fees (as damages) must be made by the
trier of fact unless the parties stipulate otherwise. "A stipulation for a postjudgment allocation and award by the trial
court would normally be preferable since the determination then would be made after completion of the legal services ...
, and proof that otherwise would have been presented to the jury could be simplified because of the court's expertise in
evaluating legal services(37 C.3d 819.)f, however, the matter is to be presented to the jury, the court should instruct
along the following lines: "If you find (1) that the plaintiff is entitled to recover on his cause of action for breach of the
implied covenant of good faith and fair dealing, and (2) that because of such breach it was reasonably necessary for the
plaintiff to employ the services of an attorney to collect the benefits due under the policy, then and only then is the
plaintiff entitled to an award for attorney's fees incurred to obtain the policy benefits, which award must not include
attorney's fees incurred to recover any other portion of the ver@8%.C.3d 820.YOn Brandtand its progeny, see
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C.E.B., Attorney Fee Awards 2d, §9.6 et seq.)
(2) Cases Following BrandiThe following are among the cases applying Brandtanalysis:

Essex Ins. Co. v. Five Star Dye House (2006) 38 C.4th 1252, 1263, 45 C.R.3d 362, 137 P.3d 192, 2 Summary
(10th),Insurance Supp., §241 [assignee of insured's bad faith cause of action against insurer received right to recover
policy benefits in full, including fees authorized Byand{.

Campbell v. Cal-Gard Surety Services (1998) 62 C.A.4th 563, 571, 73 C.R[&thbdourt abused discretion
when it denied plaintiff's request for attorneys' fees on ground that defendant had not acted in bad faith; jury found in
plaintiff's favor on bad faith claim, defendant did not challenge that finding, and trial court did not have authority to
make different factual findings; citinBrandf.

Textron Financial Corp. v. National Union Fire Ins. Co. of Pittsburg, Pennsylvania (2004) 118 C.A.4th 1061,
1074, 13 C.R.3d 58@rial court properly limited damages award un@andtto 40% of amount recovered as policy
benefits; parties' contingency agreement specified that plaintiff would pay 40% of all amounts recovered in case].

(3) Fees on Appeallhere is some disagreement among the appellate courts about the availability of fees on appeal
from a judgment for the insured. One court has held that the attorneys' fees the insured has to incur to defend a
judgment against an insurer are a "logical extension" of the fees incurred in the trial court action. "[T]o the extent that
appellate attorney fees reflect the continuation of services performed to obtain the rejected payment of policy benefits,
they should be recoverable" und&randt (Baron v. Fire Ins. Exchange (2007) 154 C.A.4th 1184, 1198, 65 C.R.3d 502
[disagreeing wittBurnaby v. Standard Fire Ins. Co. (1995) 40 C.A.4th 787, 47 C.R.2diBR4, §155].)

SUPPLEMENT: [This section is current through the latest supplement]

(2) Cases Following BrandSeeMajor v. Western Home Ins. Co. (2009) 169 C.A.4th 1197, 1218, 87 C.R.3d 556
[substantial evidence supported awardadndtfees, where attorney carefully segregated time spent on bad faith action
from time spent on contract action alone].
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[8 155] Limitations on Recovery.

(1) Necessity of Contractual Relationship and Insurer's Bad Faith. Brandt v. Superior Court (1985) 37 C.3d 813, 210
C.R. 211, 693 P.2d 796upra, 8154, was distinguishedrnhrman v. California Satellite Systems (1986) 179 C.A.3d
408, 231 C.R. 11Defendant accused plaintiff of illegally receiving its television signals, and made allegedly
extortionate demands to settle its claim. Plaintiff sued defendant and, in her cause of action for extortion, sought
recovery of attorneys' fees incurred for advice as a result of defendant's deidatijattorneys' fees were not
recoverable. The broad languageBrandtshould be limited to its factual setting--an action against an insurer by its
insured for a bad faith refusal to pay benefits on an underlying contract; the present case involves neither an underlying
contractual relationship nor bad faith on the part of an insit§19 C.A.3d 426, 427, 4284 dissenting justice argued
that theBrandtanalysis was based on tort, not contract, principles, that it was not limited to insurance disputes, and that
plaintiff should be entitled to recover as damages attorneys' fees reasonably incurred as a result of defendant's tortious
conduct(179 C.A.3d 430, 431.)

(2) Fees on Appealn Burnaby v. Standard Fire Ins. Co. (1995) 40 C.A.4th 787, 47 C.R.2d3aibiiff
homeowner made a claim on his homeowners policy for landslide damage to his property. Defendant insurer denied the
claim. Plaintiff sued for breach of contract and tortious breach of the covenant of good faith and fair dealing. The jury
awarded plaintiff over $ 235,000 in contractual damages, $ 200,000 in "extracontractual damages," which included
attorneys' fees and emotional distress damages, and $ 500,000 in punitive damages. The judgment was affirmed on
appeal, and plaintiff sought attorneys' fees incurred in responding to the appeal. The trial judge awarded those fees.
Held, reversedBrandtdoes not support the award of fees on appeal.

(a) The fees attributable to the attorney's efforts in pursuing the breach of contract claim were awarded by the jury
as part of the $ 200,000 in "extracontractual damages," although there is no way to discern how much of that award is
for attorneys' fees and how much is for emotional distress. Thus, plaintiff may have already recovered fees sufficient to
cover the cost of responding to the appé4D C.A.4th 793.)

(b) "There isnothingin Brandtto suggest that attorney fees on appeal are recoverable, and certainly nothing to
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suggest they are recoverable as costs rather than damgi®e€.!A.4th 793.YUnderBrandt, a plaintiff is entitled to be

made whole for the harm he suffered by reason of the defendant's tortious conduct in denying benefits due under the
policy. The prosecution of an appeal from an adverse judgment is not tortious co@@uCtA.4th 795.Furthermore,

there is no authority for awarding fees as an iterca@gtson appeal when they were recovered at triallasnagesand

not pursuant to statute or contra@0 C.A.4th 795, 796.)

Two of the three justices suggested that "it is time for the Supreme Court to reconsider and reject the exception it
adopted irBrandt" (40 C.A.4th 797.JSeeLubner v. Los Angeles (1996) 45 C.A.4th 525, 535, 53 C.R.2supta,
8152 Brandtwas distinguishable]; but s&aron v. Fire Ins. Exchange (2007) 154 C.A.4th 1184, 1197, 65 C.R.3d 502,
supra, 8154 [disagreeing wiBurnaby.)

SUPPLEMENT: [This section is current through the latest supplement]
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7 Witkin Cal. Proc. Judgm 8§ 156
[8 156] Calculation of Fees in Contingency Fee Case.

In Cassim v. Allstate Ins. Co. (2004) 33 C.4th 780, 16 C.R.3d 374, 94 P.3¢&ir#;jff insureds sued defendant
insurer for bad faith in handling plaintiffs' insurance claim. Plaintiffs agreed to pay their attorney 40% of all sums
recovered. The jury awarded plaintiffs $ 3,594,600 in compensatory damages and $ 5 million in punitive damages.
After the parties stipulated that the court would separately decide the issue of fee8tanti#trv. Superior Court
(1985) 37 C.3d 813, 210 C.R. 211, 693 P.2d Mfjra, 8154, the court awarded plaintiffs $ 1,193,53Brandtfees.
Held, the trial court abused its discretion in awarding as mudBrandtfees as it did.

(a) Brandtestablished that the fees recoverable may not exceed the amount attributable to the attorney's efforts to
obtain the rejected payment due on the insurance contract. Fees attributable to obtaining any portion of the plaintiff's
award that exceeds the amount due under the policy are not recovédaalz4th 807.) Branddid not, however,
explain how to calculatBrandtfees in a contingent fee cag83 C.4th 808.)

(b) Plaintiffs argue that the trial court correctly used the total amount of compensatory damages awarded to
calculate fees, while defendant contends that the fees should have been 40% of the amount due on the insurance policy,
or 40% of $ 40,856.4(033 C.4th 807.)[W]e reject both proffered methods of calculatio(33 C.4th 808.Defendant's
method assumes that when plaintiffs agreed to pay a 40% contingent fee, they were agreeing to pay separately 40% of
the contract recovery and 40% of the tort recovery. Actually, however, plaintiffs agreed to pay their attorney an
unallocated and undifferentiated 40% of their total recovery, whatever that migf8€.4th 808.Defendant's
method also erroneously assumes that a client who agrees to pay a 40% contingent fee will never pay more than 40% of
the contract recovery to obtain that recovery. But a client paying his or her lawyer an hourly fee may choose to pay
more than 40% (or even more than 100%) of an anticipated contract recovery in order to obtain that recovery. The same
is true for a client operating under a contingent fee agreement. Certainly notHamgridtlimits the amount of fees
awarded as damages to a percentage of the contract be8its.4th 809.)

(c) On the other hand, permitting plaintiffs to recover the majority of their attorneys' fees attributable to the entire
compensatory damages award is inconsistent with the premB&noéitthat a plaintiff is entitled to only a portion of
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the overall legal fees as damages. To the extent that some overlap in legal work occurs between contract and
noncontract claims, the trial court should exercise discretion in apportioning th¢38e3.4th 811.)

(d) In a contingent fee case, the trier of fact should determine "the percentage of the legal fees paid to the attorney
that reflects the work attributable to obtaining the contract recové€3®.'C.4th 812.No portion of legal fees
attributable to the punitive damage award can be recoverBdamsltfees. MoreoverBrandtfees can never exceed the
legal fees for the combined tort and contract recovery, and in most cases they will be far less. "To determine the
percentage of the legal fees attributable to the contract recovery, the trial court should determine the total number of
hours an attorney spent on the case and then determine how many hours were spent working exclusively on the contract
recovery. Hours spent working on issues jointly related to both the tort and contract should be apportioned, with some
hours assigned to the contract and some to the tort. This latter figure, added to the hours spent on the contract alone,
when divided by the total number of hours worked, should provide the appropriate perce(@83dge.4th 812.)

SUPPLEMENT: [This section is current through the latest supplement]
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7 Witkin Cal. Proc. Judgm § 157
[§ 157] Defense of Attorney's Action.

In Schneider v. Friedman, Collard, Poswall & Virga (1991) 232 C.A.3d 1276, 283 C.Rtl@820purt introduced its
discussion as follows: "The issue before us is one of first impression. Can a client recover in a separate lawsuit
attorney's fees and costs from a former lawyer which the client has incurred defending against that lawyer's attempt to
collect or retain an unreasonable fe&f@ld, affirming summary judgment for defendant attorneys; no authority
supports such a right.

(a) "A very narrow 'second party tort' exception does exist under California law which by analogy could serve as a
basis for allowing clients to recover attorney's fees incurred in litigation against unscrupulous laB22<"A.3d
1282,discussingBrandt v. Superior Court (1985) 37 C.3d 813, 210 C.R. 211, 693 P.2dsi98a, §154.) BuGray v.

Don Miller & Associates (1984) 35 C.3d 498, 507, 198 C.R. 551, 674 P.2dr@ff8ted the contention that attorneys'
fees should be recoverable whenever the court finds that a defendant-fiduciary has committ@3GdA.3d 1282.)

(b) There may be reasons to conclude that lawyers belong in the same limited category with insurers with respect to
disputes over fees. A lawyer who receives the proceeds of a judgment or settlement holds those funds in trust for the
client. (232 C.A.3d 1282 And where the beneficiary of a trust is forced to defend his or her rights through litigation
occasioned by the bad faith or unreasonable conduct of the trustee, the trustee may be required to reimburse the
beneficiary for attorneys' fees and costs incur(@82 C.A.3d 1283;iting out-of-state cases.) "It would require but a
short extension of this common law rule to hold that where a lawyer forces a client to litigate a fee dispute by adopting a
position in bad faith, the client may recover the attorney's fees and costs expended in litigating the fee dispute either in
the principal action or in a separate action for breach of fiduciary d(@g2 C.A.3d 1283.)

(c) However, no California case has applied the rule allowing recovery of attorneys' fees by a beneficiary against a
trusteg(232 C.A.3d 1283)xnd the Supreme Court has admonished courts to move cautiously in expanding the
nonstatutory bases on which awards of fees may be estab(BB2dC.A.3d 1284).These considerations convince us
we should not create a 'lawyer-trustee' exception on our own. If such an expansion of current principles is to take place,
it should be announced by the Supreme Co#32 C.A.3d 1284.)
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7 Witkin Cal. Proc. Judgm § 158
[§ 158] Other Types of Fee Awards.

In addition to being awarded as costs (supra, 8150), damages (supra, 8151 et seq.), or sanctions, fees may be awarded
in the following situations:

(1) Family Code actionsThe advance allowance of suit money, including attorneys' fees, in proceedings for nullity
of marriage, dissolution of marriage, legal separatkeangily C. 20302255, enforcement of child or spousal support
(Family C. 3557, or to establish physical or legal custody of a child or for a visitation ordé@mfly C. 7605(a) (See
Family C. 270[determining ability to pay]Family C. 272[payment directly to attorney]; 1Summary10th),Husband
and Wife, 88173, 175 et seq.)

(2) Action by attorney against clienthe recovery in an action by an attorney against a client of an agreed fee or
the reasonable value of the attorney's services. ($&#.1Proc.(5th), Attorneys 8208 et seq.; on client's inability to
recover fees in defense of attorney's action, see supra, §157.)

(3) Ordinary services to estat@he allowance of statutory percentages of the value of an estate as a fee for
ordinary services of the personal representative's attorRegb(C. 10810see 12Summary10th), Wills and Probate,
§528 et seq.)

(4) Extraordinary services to estat€he allowance of fees for extraordinary services, out of the estate of a
decedent, to the personal representative's attorRegb(C. 10811Estate of Rowe (1944) 66 C.A.2d 594, 601, 152 P.2d
765; Estate of Schnell (1947) 82 C.A.2d 170, 174, 185 P.2d 854; Estate of Baum (1989) 209 C.A.3d 744, 750, 257 C.R.
566 [court may award extraordinary fees despite settlement estimating fees at lower amount]Sseemary(10th),
Wills and Probate§534.)

(5) Administration of trustAn allowance out of a trust estate to a trustee, uiteb.C. 15684as reimbursement
for expenses (including attorneys' fees) incurred in the administration of the trust and for its beneMitébee
Roddan(1906) 149 C. 1, 1634 P. 145; Dingwell v. Seymour (1928) 91 C.A. 483, 513, 267 P. 327; Conley v. Waite
(1933) 134 C.A. 505, 506, 25 P.2d 496; Whittlesey v. Aiello (2002) 104 C.A.4th 1221, 1225, 128 C.Rattbvdeys'
fees were not allowed und@rob.C. 15684vhere attorney unsuccessfully defended trust amendment that had changed
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beneficiary; litigation was not challenge to existence of trust, but dispute over who would benefit frEwanid; v.
Hermann (2005) 129 C.A.4th 672, 689, 28 C.R.3d gd#ere effect of petition was to secure decree adjudicating trust
to be invalid and void, petitioner did not render service to trust requiring reimburser@ém]i_.R.4th 624award out

of trust estate in action by trustee against cotrusteel,ag.Angeles Trust & Savings Bank v. W&t&25) 197 C. 103,
110,239 P. 847escrow-holder is not a trustee, and is not entitled to attorneys' fees when he interpleads conflicting
claimants].)

(6) Public corporation in receivershipAn award for services rendered to a public corporation in receivership or
liquidation. (Anderson v. Great Republic Life Ins. Co. (1940) 41 C.A.2d 181, 188, 106 P.2d 75; Eggert v. Pacific States
Savings & Loan Co. (1942) 53 C.A.2d 554, 557, 127 P.2d 999; McConnell v. All-Coverage Ins. Exchange Auto. & Fire
(1964) 229 C.A.2d 735, 740, 40 C.R. 587;Roddis v. All-Coverage Ins. Exchange Auto. & Fire (1967) 250 C.A.2d
304, 309, 58 C.R. 53[ees denied; no good faith or reasonable grounds].)

(7) Workers' compensatioAn allowance in workers' compensation proceedingab(C. 4906 see 2Summary
(10th),Workers' Compensatio8354.)

(8) Action by innocent improveAn allowance to a landowner in an action by an innocent improver to remove
fixtures (C.C. 1013.5(b)) or for other appropriate reliefC.P. 871.5 (See 135ummary10th),Personal Property,
§98; 12Summary(10th), Real Property8460.)

(9) Security A deposit as security for costs and fees. (S&aB Proc.(5th), Actions,8350 et seq.)

SUPPLEMENT: [This section is current through the latest supplement]
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7 Witkin Cal. Proc. Judgm § 159
[§ 159] Client.

Normally, an attorneys' fee award is part of the amount recovered by the successful party, to reimburse or indemnify
the party for fees paid out or incurred by the party. An award directly to the attorney, who is not a party to the action, is
void. (SeeLos Angeles v. Knapp (1936) 7 C.2d 168, 173, 60 P.2d 127; Flannery v. Prentice (2001) 26 C.4th 572, 577,
110 C.R.2d 809, 28 P.3d 86ibfra, §218 [proceeds of fee award undaovt.C. 1296%xceeding fees client has paid
belong toattorneysfor whose work they are awarded, absent contractual agreement validly disposing ofGinawgz
v. Scully (1923) 62 C.A. 6, 7, 216 P. 46, Scott v. Staggs (1954) 129 C.A.2d 54, 57, 276 P.2d 605; Beard v. Goodrich
(2003) 110 C.A.4th 1031, 1035, 2 C.R.3d Iséfiorney was not entitled to court-ordered attorneys' fees once judgment
that included those fees was vacated on appeal; instead, attorney had to recover fees from client pursuant to fee
agreement between them; distinguishilgnneny]; for exceptions in probate and domestic relations cases, see supra,
8158; on proper award under private attorney general theongeano v. Priest (1977) 20 C.3d 25, 4@otnote 21,

141 C.R. 315, 569 P.2d 1308fra, 8257; on necessity of pleading, €ekver v. Schene (1960) 182 C.A.2d 473, 484, 6
C.R.461)

SUPPLEMENT: [This section is current through the latest supplement]
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7 Witkin Cal. Proc. Judgm 8§ 160
[§ 160] Early Rule Against Recovery of Fees Questioned.

Several early cases held that an attorney who represents himself or herself cannot be awarded the reasonable value of
his or her services as a fee, for the attorney has incurred no liability for the feePé8eeson v. Donnef1874) 48 C.
369;Long Beach v. Stef1929) 206 C. 473, 47274 P. 968; O'Connell v. Zimmerman (1958) 157 C.A.2d 330, 337,
321 P.2d 161.Yhese cases were rejected and distinguished by the Court of Apeahirew v. Loysen (1985) 175
C.A.3d 1105, 222 C.R. 41Blaintiff attorney represented herself in an action on a contract that provided for an award of
attorneys' fees. Judgment was entered for plaintiff, and she moved for an award of attorneys' fees under C.C. 1717 (see
infra, 8170 et seq.). The trial judge denied her motion, relying on the "general rule" that an attorney litigant is not
entitled to attorneys' fees, because the attorney has incurred no obligation to p&jeldeversed.

(a) The "general rule," as statedSitenandO'Connell is that an attorney representing him or herself may not
recover attorneys' fees. Btenthe California Supreme Court refused to decide the desirability of this rule, but felt
compelled to follow precedent. However, that court itself "seriously questioned" the soundness of th€areumers
Lobby Against Monopolies v. Public Util. Com. (1979) 25 C.3d 891, 160 C.R. 124, 603 P.2ddithe Ninth Circuit
Court of Appeals has rejected the ru|@75 C.A.3d 1108.)

(b) In Leaf v. San Mateo (1984) 150 C.A.3d 1184, 198 C.R. 447, 3 Cal. By, Actions,8498, another district
of the Court of Appeal, reasoning that an attorney who represents him or herself makes a tangible commitment of time
and skills that would otherwise be available for gainful application, concluded that the attorney could recover the
reasonable value of his or her professional services. The Supreme Court denied a héagaigrime denial, while not
constituting approval, "is not without significance as to the views of the members of that ¢@idf.C.A.3d 1109.)

(c) "We find the reasoning of these cases logical and persuasive. An attorney's livelihood is based on the utilization
of time and skill, for which he or she receives compensation. Renfrew's prosecution of her action ... required her to
utilize professional time and skill which would otherwise have been available for her regular law practice. This loss of
available time represents a loss of incon{@75 C.A.3d 1109.Jo allow defendant to escape her contractual obligation
to pay fees simply because plaintiff relied on her own professional skill would create a windfall for the defendant at the
direct expense of the plaintiff. There is no justification for that r{d&5 C.A.3d 1109.)
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(d) The trial court must exercise its discretion to determine the reasonable value of plaintiff's services in the
litigation of her action against defenda(t75 C.A.3d 1110.{Seel7 Pacific L. J. 1503Renfrew.)

Renfrewwas disapproved by the California Supreme Couifriope v. Katz (1995) 11 C.4th 274, 292, 45 C.R.2d
241,902 P.2d 259nfra, §161.

SUPPLEMENT: [This section is current through the latest supplement]
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7 Witkin Cal. Proc. Judgm 8§ 161
[§ 161] Rule Reaffirmed: Attorney May Not Recover Fees.

(1) General Rule Prohibiting Recovery Trope v. Katz (1995) 11 C.4th 274, 45 C.R.2d 241, 902 P.2d 259,
defendant retained plaintiff law firm to represent him in a marital dissolution proceeding. The parties agreed in writing
that, if plaintiff sued defendant to recover the fees and costs incurred in the dissolution proceeding, "the Court [could]
award reasonable attorneys' fees for the recovery of said fees and costs." Eventually, plaintiff, representing itself, sued
defendant for breach of contract to recover unpaid fees. Defendant cross-complained for legal malpractice, and a jury
awarded damages to both parties. Plaintiff moved for an award of attorneys' fees under the ¢teittaotder denying
fees affirmed.

(a) Applicability of C.C. 1717AlthoughC.C.P. 1021(supra, 8149) gives individuals a broad right to contract out
of the American rule against fees for the prevailing party, those arrangements are subject to the restrictions of C.C. 1717
(infra, 8170 et seq.), which authorizes "reasonable attorney's fees" that are "incurred" enforcing a ¢bht€adth
279.)"[A]n attorney litigating in propia persona cannot be said to 'incur' compensation for his time and his lost business
opportunities" because he does not become obligated to pay for them. Moreover, "the usual and ordinary meaning of the
words ‘attorney's fees,' ... is the consideration that a litigant actually pays or becomes liable to pay in exchange for legal
representation. An attorney litigating in propia persona pays no such compensdtio@.4th 280.)

(b) Significance of pre-1968 case3everal cases decided before 1968, when the Legislature enacted C.C. 1717,
support this interpretation of the words "reasonable attorney's fees" and demonstrate that these words had an established
legal meaning when the statute was enadiet.C.4th 282¢iting Patterson v. Donnefl874) 48 C. 369t.ong Beach v.
Sten(1929) 206 C. 473, 474274 P. 968; O'Connell v. Zimmerman (1958) 157 C.A.2d 330, 337, 321 P.2dT&1..)
language irConsumers Lobby Against Monopolies v. Public Util. Com. (1979) 25 C.3d 891, 160 C.R. 124, 603 P.2d 41,
guestioning the logic of these decisions is "pure dictum." Mored@vensumers Lobbivolved an attorneys' fee award
under an equitable exception to the American rule against fees, rather than a contract provision allowing fees subject to
C.C.1717(11 C.4th 284.))

(c) Avoiding disparate treatment of attorneys and nonattornkysnacting C.C. 1717, the Legislature clearly "did
not intend to allow doctors, architects, painters, or any other nonattorneys to receive compensation for the valuable time
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theyspend litigating a contract matter on their own behdlfl C.4th 285.Neither the language nor the legislative

history of C.C. 1717 supports a holding that the "time and opportunity that an attorney gives up when he chooses to
litigate a case in propia persona are somehow qualitatively more important and worthy of compensation than those of
other pro se litigants (11 C.4th 285.)

(d) Disapproval of Court of Appeal caseFko the extent that they conflict with the holding heRenfrew v. Loysen
(1985) 175 C.A.3d 1105, 222 C.R. 4%8pra, §160, anbameshghi v. Texaco Refining & Marketing (1992) 3 C.A.4th
1262, 6 C.R.2d 51%re disapproved. To the extent that they imply fhattersonandStenare no longer precedents, the
following cases are also disapprovéthmbrose Reserve, Ltd. v. Faitz (1992) 9 C.A.4th 129, 11 C.R.2dr6838,
8192;Leaf v. San Mateo (1984) 150 C.A.3d 1184, 198 C.R. 447, 3 Cal. B5th), Actions,8498;Garfield Bank v.

Folb (1994) 25 C.A.4th 1804, 31 C.R.2d 28%ra, §164;Jacobson v. Simmons Real Estate (1994) 23 C.A.4th 1285, 28
C.R.2d 699infra, §163.(11 C.4th 292.JSee78 A.L.R.3d 111%ight of party who is an attorney and appears for him or
herself to award of feesB4 Stanf. L. Rev. 65@eview of federal and state law and argument in favor of award].)

(2) Distinction: Attorney Assisted by Otheds pro se attorney who prevails in an action on a contract with an
attorneys' fee provision may recover reasonable attorneys' fees incurred for legal services of other attorneys who assist
the pro se attorney in the prosecution or defense of the action, even if the assisting attorneys do not appear as attorneys
of record. Mix v. Tumanjan Dev. Corp. (2002) 102 C.A.4th 1318, 1321, 126 C.R.2{a&67ney who sued his
commercial landlord for breach of lease that contained fees provision could recover fees he paid to another attorney for
assistance with action].)

SUPPLEMENT: [This section is current through the latest supplement]

(1) General Rule Prohibiting RecovergeeGorman v. Tassajara Dev. Corp. (2009) 178 C.A.4th 44, 93, 100 C.R.3d
152[prohibition applied to attorney whose incorporated firm represented attorney and attorney's wife; although
corporation may have sent bill, same person was attorney and client; also, interests of attorney and wife were joint and
indivisible].
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7 Witkin Cal. Proc. Judgm § 162
[§ 162] Attorney Represented by Other Members of Own Firm.

In Gilbert v. Master Washer & Stamping Co. (2001) 87 C.A.4th 212, 104 C.R.2¢p#64tiff tenant sued its landlord
for breach of contract and conversion and also named the landlord's attorney as a defendant based on his alleged role in
preventing plaintiff from recovering its property from the leased premises. Defendant attorney, who was represented by
other members of his law firm, obtained summary judgment and moved for attorneys' fees. Relyiogen. Katz
(1995) 11 C.4th 274, 45 C.R.2d 241, 902 P.2d Zifyra, 8161, the trial court denied the motion for féésid,
reversed and remanded.

(a) Tropeis distinguishable. Unlike an attorney who represents himself or herself in pro. per., a member of a law
firm who is represented by other attorneys in the firm "incurs" fees within the meaning of C.C. 1717. "Either the
represented attorney will experience a reduced draw from the partnership (or a reduced salary from the professional
corporation) to account for the amount of time his or her partners or colleagues have specifically devoted to his or her
representation, or absorb a share of the reduction in other income the firm experiences because of the time spent on the
case. This is different from the 'opportunity costs' the attorney loses while he or she is personally involved in the same
case, because the economic detriment is caused not by the expenditure of his or her own time, but by other attorneys
working on his or her behalf(87 C.A.4th 221.)

(b) Unlike an attorney who acts in pro. per., an attorney represented by other members of the attorney's firm is party
to an attorney-client relationship. Here, the other members of defendant's law firm were representing not their personal
interests or even those of the firm, but the separate and distinct interests of def@id@hi.4th 222.)

(c) Permitting an attorney who is represented by members of his or her own law firm to recover fees does not lead
to inequitable application of C.C. 1717. The Supreme Coufrapeheld that allowing attorneys, but not other
litigants, to recover fees when they litigate in pro. per. would conflict with the statute's purpose of establishing
mutuality of remedy among the parties to a contract. "[T]his consideration is absent where an attorney litigant is
represented by members of his or her firm, because like a corporation represented by in-house counsel, the represented
attorney seeks to recover fees for work done by others on his behalf. Indeed, it would be inequitable in the extreme to
permit [defendant] to recover fees incurred by outside counsel, but deny him such recovery merely because his counsel
are members of the same law firm as &7 C.A.4th 223.)



Page 237
7 Witkin Cal. Proc. Judgm § 162

SUPPLEMENT: [This section is current through the latest supplement]

SeeGorman v. Tassajara Dev. Corp. (2009) 178 C.A.4th 44, 95, 100 C.R.3fhft6ehey could recover fees for other
attorneys and paralegals he hired to represent him, even though they worked in his law firnGitiiergyyv. Master
Washer & Stamping Co. (2001) 87 C.A.4th 212, 104 C.R.2d#&f,,p. 703].
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7 Witkin Cal. Proc. Judgm § 163
[8 163] Nonattorney Representing Himself or Herself.

In Jacobson v. Simmons Real Estate (1994) 23 C.A.4th 1285, 28 C.R.2ul&88ff sued for breach of a storage
locker agreement, filing the complaint in pro. per. but retaining an attorney when the matter was ordered to judicial
arbitration. Plaintiff prevailed and was awarded damages and costs. Plaintiff sought attorneys' fe€sCuiler
1033.5(a)(10)(A)as provided under the rental agreement, for his counsel and for himself for self-representation. The
trial judge awarded fees for plaintiff's attorney, but denied fees for plaintiff's self-representégidnaffirmed.

(a) A nonattorney successful in self-representation in civil litigation is not as a matter of law entitled to attorneys'
fees.(23 C.A.4th 1290.An attorney prosecuting his or her own contractual claim pro se may recover attorneys' fees
under C.C. 171723 C.A.4th 1291¢iting Renfrew v. Loysen (1985) 175 C.A.3d 1105, 222 C.R.gi#a, 8160, which
was later disapproved by the Supreme Court.) But it does not follow that awards of contractually based attorneys' fees
should be awarded to a nonattorney successful at self-represenfaBdA.4th 1291.JThe 'well-reasoned basis' for
distinguishing between a licensed attorney who represents himself or herself and a nonattorney who does likewise is
that the written contract which provides for the fee award specifies that itagtamey fee' The parties could have
specified they would be liable for "legal services fees," but did (&&.C.A.4th 1291.)

(b) Plaintiff urges that the term "attorney's fees" be considered descriptive not of the person performing the service,
but of the service performed. However, viewing the words in their ordinary and popular usage, an "attorney" is a person
"legally appointed to act for another." The very use of the term "attorney fees" presupposes the prevailing party has
been represented by an attorn@@a8 C.A.4th 1292.)

(c) Precluding a prevailing plaintiff from recovering fees for self-representation does not violate the reciprocity
provision of C.C. 1717. The statute "ensures reciprocity by providingaimasuccessful litigant, not just the one named
in the contract, can recover fees that have been paid to an atto(@8yC:A.4th 1293¢iting Xuereb v. Marcus &
Millichap (1992) 3 C.A.4th 1338, 5 C.R.2d 15dfra, 8185.) "Nothing in the statutory language suggests the
Legislature intended to establish parity between pro se and represented litigants by entitling the former to legal service
fees whenever the contract provides for an award of attorney f@3C.A.4th 1293.)

(d) Plaintiff's contention that the trial judge's interpretatiorCof.P. 1033.%iolated plaintiff's due process and
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equal protection rights is meritless. Plaintiff argues that the interpretation permits "recoupment of attorney fees to those
successful litigants who could afford to hire an attorney (and as interpreted by California appellate courts, by litigants
who are themselves attorneys), but denies said fees as costs to successful and competent litigants who could not afford
to hire an attorney and had to prosecute their cases themsdR@£!A.4th 1294.The denial of fees was compelled by

the parties' agreement to reimburse attorneys' fees rather than legal services fees, not by the trial judge's statutory
interpretation(23 C.A.4th 1294.)

(e) Plaintiff's equal protection argument fails because attorneys and nonattorneys are not similarly situated. "Of
necessity, attorneys are subject to a myriad of expenses related to maintaining a license and a practice which
nonattorneys do not bear. The parties could rationally conclude that the greater expenses associated with employment of
an attorney ... warrants recoupment of fees from the losing litigé2®.C.A.4th 1295.[Seel4 A.L.R.5th 94Trecovery
of attorneys' fees by pro se litigant under state law].)

SUPPLEMENT: [This section is current through the latest supplement]
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[§ 164] In-House Counsel.

In Garfield Bank v. Folb (1994) 25 C.A.4th 1804, 31 C.R.2d 288intiff sued for declaratory relief and breach of
contract, and on several tort claims. Defendant prevailed and was granted costs including attorneys' fees for services of
its in-house counseHeld, affirmed. In this case of first impression, the purpose of C.C. 1717 (infra, 8170 et seq.),
analogous California cases, and persuasive authority from other states establish that in-house counsel fees are
recoverable when counsel is actively engaged in preparing the case fd2sial.A.4th 1807.)

(a) C.C. 1717 does not expressly require the prevailing party to incur legal expenses. "The statute simply provides
that a prevailing party is entitled to attorney fees and costsch are incurredo enforce that contract'. ... Thus, a
prevailing party may recover attorney fees when represented by nonprofit legal co(@s&.A.4th 1807¢iting
Beverly Hills Properties v. Marcolino (1990) 221 C.A.3d Supp. 7, 270 C.R. &®ijarly, a lessor has recovered
attorneys' fees even though his defense was paid by his insurance ¢a&i€rA.4th 1807¢iting Staples v. Hoefke
(1987) 189 C.A.3d 1397, 235 C.R. 1&%ra, §169.) Further, attorneys who litigate their own claims are entitled to
recover attorneys' fees under C.C. 17(PB C.A.4th 1807¢iting Renfrew v. Loysen (1985) 175 C.A.3d 1105, 222 C.R.
413,andLeaf v. San Mateo (1984) 150 C.A.3d 1184, 198 C.R. 44GaBProc. (5th), Actions, 8498, which were later
disapproved by the California Supreme Court.)

(b) In awarding attorneys' fees in analogous cases, courts have relied on the purpose of C.C. 1717, which is to
establish mutuality of remedy when a "contractual provision makes recovery of attorney's fees available for only one
party ... and to prevent oppressive use of one-sided attorney's fees provi€éns.A.4th 1808citing Reynolds Metals
Co. v. Alperson (1979) 25 C.3d 124, 158 C.R. 1, 599 P.2dn8&, §206.)

(c) Reasonable attorneys' fees have been allowed d2derS.C., §1988&see infra, 8242) when representation for
the prevailing party was by nonprofit couns@5 C.A.4th 1809iting Blum v. Stenson (1984) 465 U.S. 886, 104 S.Ct.
1541, 79 L.Ed.2d 891Qther states wrestling with the issue have allowed fees for in-house counsel, reasoning that to do
so compensates the prevailing party for time counsel could have devoted to other corporate matters. Further, fees have
been allowed when in-house counsel actively participated in the preparation of the case with private co{@sunsel.
C.A.4th 1809.)
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(d) Here, the trial court spent "a great deal of time" in determining the reasonableness of the fees awarded for the
time spent by defendant's in-house counsel. "Because disallowing fees for in-house counsel would provide a windfall
for appellant, we can see no reason to distinguish the lost opportunities from actual expenditures on outside counsel.”
Defendant's in-house counsel was actively participating in the underlying litigation, and the trial court did not abuse its
discretion in awarding attorneys' fees for his servi¢2s.C.A.4th 1809, 1810.)

In PLCM Group v. Drexler (2000) 22 C.4th 1084, 95 C.R.2d 198, 997 P.2d@aihtiff insurer, carrier of a
professional malpractice insurance policy purchased by defendant attorney, sued defendant for breach of the insurance
contract. Plaintiff, who was represented by in-house counsel, sought to collect $ 10,319, the deductible that remained
unpaid following resolution of a claim that defendant had made under the policy. After a jury verdict and judgment for
plaintiffs, the trial judge awarded plaintiff $ 61,050 in attorneys' fees under a policy provision that allowed recovery of
attorneys' fees and costs incurred in bringing an action to recover an unpaid dedtiit]effirmed.

(a) In-house counsel may recover attorneys' fees under C.C. Titdpe v. Katz (1995) 11 C.4th 274, 45 C.R.2d
241,902 P.2d 25%upra, 8161, held that an attorney who chooses to litigate in pro. per. in an action to enforce a
contract containing an attorneys' fee provision cannot recover attorneys' fees under C.C. 1717. However, the
considerations that led to that conclusion do not apply in the case of in-house counsel. There is no problem of disparate
treatment for attorneys who appear in pro. per. and nonattorney pro se litigants. In-house attorneys, like private counsel
but unlike pro se litigants, do not represent their own personal interests and are not seeking remuneration simply for lost
opportunity costs that could not be recouped by a nonlawyer. A corporation represented by in-house counsel is in an
agency relationship; it has hired an attorney to provide professional legal services on its behalf. There is no impediment
to the effective and successful prosecution of meritorious claims because of possible ethical conflict or emotional
investment in the outcome. The fact that in-house counsel is employed by the corporation does not alter the fact of
representation by an independent third party. Instead, the payment of a salary to in-house attorneys is analogous to
hiring a private firm on a retaine¢22 C.4th 1093.)

(b) Garfield Bankheld that in-house counsel may recover their attorneys' fees under C.C Tt@f@&disapproved
Garfield Bankonly to the extent that it referred, in passing, to authority for awarding attorneys' fees to pro se litigants.
(22 C.4th 1093footnote 2.) The reasoning {Barfield Bankand numerous federal cases that have denied fees to pro se
litigants while granting them to in-house counsel is persuasive. "We discern no basis for discriminating between counsel
working for a corporation in-house and private counsel engaged with respect to a specific matter or on réainer."
C.4th 1094.)

(c) The trial court properly calculated the plaintiff's attorneys' fees based on their market value, i.e., the reasonable
in-house attorney hours multiplied by the prevailing hourly rate in the community for comparable legal services. The
fee setting inquiry in California ordinarily begins with the "lodestar," which is the number of hours reasonably
expended multiplied by the reasonable hourly rate. The reasonable hourly rate is that prevailing in the community for
similar work. (22 C.4th 1095.Y he trial court was not required to use the "so-called cost-plus approach, based on a
precise calculation of the actual salary, costs, and overhead of in-house counsel." Nothing in C.C. 1717 "compels such
an approach.(22 C.4th 1096, 1097:T]he market value approach has the virtue of being predictable for the parties
and easy to administer. By contrast, the cost-plus approach, in addition to being cumbersome, intrusive, and costly to
apply, may distort the incentives for settlement and reward inefficiency. For these reasons, we conclude that the lodestar
method, as applied to the calculation of attorney fees for in-house counsel, is presumably reasonable, although in
exceptional circumstances, the trial court is not precluded from using other methodol¢@feS.4th 1097.)

(d) Defendant's argument that awarding fees to in-house counsel based on prevailing market rates for attorney
services "most likely constitutes an unjustified windfall" is not persuag®2C.4th 1097.)t is not always a
cost-per-hour decision that drives a client to prefer the use of an in-house attorney. Defendant presented no evidence
that the costs here, in terms of overhead, salary, and other compensation for corporate in-house counsel, were
necessarily less than the market rate for a law firm in the same location. Instead, plaintiff's counsel estimated that actual
expenses for in-house counsel in this matter would have exceeded the market rate. "Requiring trial courts in all
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instances to determine reasonable attorney fees based on actual costs and overhead rather than an objective standard of
reasonableness, i.e., the prevailing market value of comparable legal services, is neither appropriate nor practical; it
‘would be an unwarranted burden and bad public polic§22'C.4th 1098.)

(e) There was sufficient evidence here to support the amount of the award. The trial court has broad authority to
determine the amount of a reasonable {82.C.4th 1095.)n addition to the detailed documentation submitted by
plaintiff, the trial court was familiar with the quality of the services performed and the amount of time devoted to the
case. The award was not clearly wrong; the trial court did not abuse its disc(@208.4th 1096.)

SUPPLEMENT: [This section is current through the latest supplement]
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[§ 165] Nature and Effect.

(1) Special Damage<ertain kinds of contracts often provide that on breach and action, the aggrieved party may
recover attorneys' fees. (For illustrations, see infra, 88166, 167.) Early cases held that the only legitimate object of this
type of provision was reimbursement for sums actually paid or to be paid, and the sums were recoverable not as costs
but as special damages, which had to be particularly alleged and demanded in the corBptais . Forington
(1897) 117 C. 219, 2248 P. 1073; Genis v. Krasne (1956) 47 C.2d 241, 246, 302 P.2dc@%g the text;,City Inv.

Co. v. Pringle (1920) 49 C.A. 353, 356, 193 P. §04d recovery where no payment or liability to payp A.L.R.2d 513
[validity of provision in assignment for benefit of creditors].)

(2) Costs.The statute that defines allowable costs provides that attorneys' fees, when authorized by contract, are
allowable as costs and recoverable as part of a cost avaxd.K. 1033.5(a)(10)(Apupra, §119; seRipley v.
Pappadopoulos (1994) 23 C.A.4th 1616, 1627, 28 C.R.2d@7BE.R., Judges Benchbook, Civil Proceedings: Trial
816.62; on procedure for obtaining fees as costs, see infra, 8295 et seq.)

(3) Parties.Either a prevailing plaintiff or a prevailing defendant may be awarded fees under a contract provision.
(SeeCitizens Suburban Co. v. Rosemont Dev. Co. (1966) 244 C.A.2d 666, 683, 53 C.R. 551; Hunt v. Smyth (1972) 25
C.A.3d 807, 832, 101 C.R.[dward to defendant creditor in plaintiff debtor's unsuccessful action to enjoin sale under
trust deed].) If the contract provides for fees at all, then the prevailing party may recover them, even if the contract
purports to specify only one of the parties as eligible. (C.C. 1717, infra, 8170 et seq.)

(4) Fees on AppealA contract provision for reasonable fees embraces an allowance for services rendered on appeal
as well as during trial. Wilson v. Wilson (1960) 54 C.2d 264, 272, 5 C.R. 317, 352 P.2d 725; Rabinowitch v. California
Western Gas Co. (1967) 257 C.A.2d 150, 160, 65 C.R. 1.)

West's Key Number DigesEpsts 194.32

SUPPLEMENT: [This section is current through the latest supplement]
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[§ 166] Building Contracts.

(1) In General.Building contracts often contain an attorneys' fee provision. (#egs Const. Co. v. Wulffsohn (1953)
116 C.A.2d 203, 204, 253 P.2d 4B3hould either party hereto bring suit in court to enforce the terms hereof, any
judgment awarded shall include court costs and reasonable attorney's fees to the successfuhpsetyQonst. Co. v.
Ocean View Estates (1959) 169 C.A.2d 235, 240, 337 P.2d 146; Bellwood Discount Corp. v. Empire Steel Bldgs. Co.
(1959) 175 C.A.2d 432, 438, 346 P.2d 467; Heidt v. Miller Heating & Air Conditioning Co. (1969) 271 C.A.2d 135,
137, 74 C.R. 695nfra, 8168.)

(2) Liability of Surety for FeesThe contractor's surety is bound by the contractor's agreemeddlilrer v. Surety
Co. (1977) 72 C.A.3d Supp. 22, 140 C.R. 268, contract between plaintiff home builder and defendant contractor
provided for attorneys' fees to the successful party, but the surety contract between the contractor and surety did not
contain an express provision to that effédeld, nevertheless, the surety was liable for fees. Under general principles of
suretyship law, the surety's liability is commensurate with that of the principal (C.C. 2808). Hence, if the principal
contract provides for fees to the owner in a successful action against the contractor, the owner may recover those fees in
a successful action against the contractor's suf@é®/C.A.3d Supp. 31, 3X$eeT&R Painting Const. v. St. Paul Fire
& Marine Ins. Co. (1994) 23 C.A.4th 738, 746, 29 C.R.2d [feBowing Boliver; surety for contractor on construction
bond was liable to subcontractor for attorneys' fees in arbitration to enforce subcontract where subcontract provided for
attorneys' fees, even though payment bond did mNdtjonal Technical Systems v. Superior Court (2002) 97 C.A.4th
415, 423, 118 C.R.2d 44Subcontractor could recover, from surety on bond, attorneys' fees provided for in subcontract,
provided that total recovery did not exceed amount of bond; cBioljver andT&R Painting Consi.)

(3) Distinction: Action on Mechanic's Liefttorneys' fees are not recoverable in an action against a landowner to
foreclose a mechanic's lierAl§bett Elec. Corp. v. California Fed. Savings & Loan Assn. (1991) 230 C.A.3d 355, 359,
360, 281 C.R. 362;f. Korech v. Hornwood (1997) 58 C.A.4th 1412, 1422, 68 C.R.2d1&3Y claimants invoked
contractual attorneys' fee provision by pursuing breach of contract claim against landowners and could therefore be
liable for landowners' fees when breach of contract claim failed].) Because a mechanic's lien foreclosure and an action
against the landowner's surety on a mechanic's lien release bond involve the same cause of action, the bar against
recovery of attorneys' fees applies to the latter type of action dksxyster Const. Co. v. Urban West Communities
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(1995) 40 C.A.4th 1158, 1165, 47 C.R.2d 684.)

SUPPLEMENT: [This section is current through the latest supplement]
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[§ 167] Other Contracts.

The following are typical contracts in which attorneys' fees clauses may be found:

(1) Promissory note(SeeMann v. Mann (1946) 76 C.A.2d 32, 43, 172 P.2d 369; Wilson v. Wilson (1960) 54 C.2d
264, 272,5 C.R. 317, 352 P.2d 725; American City Bank v. Zetlen (1969) 272 C.A.2d 65, 67, 76 ({&es868
appeal];Wiener v. Van Winkle (1969) 273 C.A.2d 774, 784, 78 C.R.in&4&, 8§169;IMO Dev. Corp. v. Dow Corning
Corp. (1982) 135 C.A.3d 451, 461, 185 C.R. 341; Niederer v. Ferreira (1987) 189 C.A.3d 1485, 1506, 234 C.R. 779
[note providing for attorneys' fees and guaranty providing for prompt payment of installments were construed together
to authorize recovery of attorneys' fees in action on guaraNBfitune Soc. Corp. v. Longanecker (1987) 194 C.A.3d
1233, 1250, 240 C.R. 117.)

(2) Deed of trust or mortgag€SeeC.C.P. 580¢726 Brooks v. Foringtor{1897) 117 C. 219, 2248 P. 1073real
mortgage];Fell v. Frierson(1915) 171 C. 351, 35253 P. 229chattel mortgage]i.iebenguth v. Priester (1944) 64
C.A.2d 343, 345, 148 P.2d 8%Bust deed; 5% of unpaid amouni[echow v. Pollack (1952) 111 C.A.2d 556, 558, 244
P.2d 915fees were properly allowed to defendant holder of note and trust deed in action by plaintiff maker to
determine balance due on noté€fConnor v. Richmond Savings & Loan Assn. (1968) 262 C.A.2d 523, 525, 68 C.R. 882
[provision that on default of trustor, beneficiary could perform acts to protect security, employing counsel and paying
reasonable feesNevin v. Salk (1975) 45 C.A.3d 331, 339, 119 C.R. 370.)

(3) Lease(SeeGenis v. Krasne (1956) 47 C.2d 241, 244, 302 P.2d 289; Bank of America v. Moore (1937) 18
C.A.2d 522, 529, 64 P.2d 46@eneral provision was insufficient to authorize award to defendant lessor in action
brought against him by plaintiff lessed]inn v. Weinraub (1948) 85 C.A.2d 109, 111, 193 P.2d2dvision
authorized fees for services up to judgment; award for services after judgment was imgepeddy v. Morrison
(1949) 93 C.A.2d 516, 517, 209 P.2d 422; Pehau v. Stewart (1952) 112 C.A.2d 90, 97, 245 P.2d 692; Stubblefield v.
Fickle (1954) 123 C.A.2d 325, 327, 266 P.2d §&@&tutory prohibition against costs in quiet title action where
defendant disclaim€.C.P. 761.030(k))does not preclude award of attorneys' fees under lease provig¥agner v.
Shapona (1954) 123 C.A.2d 451, 463, 267 P.2d[3¥Bat in case suit shall be brought ... for declaratory relief to
determine the rights of the parties hereunder, the Lessee will pay to the Lessor a reasonable attorney's fee which shall be
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fixed by the court as a part of the costs of such suitimele v. Shinazy (1954) 124 C.A.2d 46, 52, 268 P.2d 210
[defendant's offer to compromise und2iC.P. 998(cnay prevent plaintiff's recovery of costs but not attorneys' fees
provided for in lease; applying former C.C.P. 993tpckton Theatres v. Palermo (1954) 124 C.A.2d 353, 364, 268 P.2d
799,infra, 8168;Richard v. Degen & Brody (1960) 181 C.A.2d 289, 299, 5 C.R.[B&#d provision included services

on appeal]Munier v. Hawkins (1961) 190 C.A.2d 655, 664, 12 C.R. 2itihg the text;Rabinowitch v. California

Western Gas Co. (1967) 257 C.A.2d 150, 158, 65 C.R. 1; Mabee v. Nurseryland Garden Centers (1979) 88 C.A.3d 420,
424,152 C.R. 31; Honey Baked Hams v. Dickens (1995) 37 C.A.4th 421, 43 C.R.2d 595; Republic Bank v. Marine Nat.
Bank (1996) 45 C.A.4th 919, 922, 53 C.R.2dQ(blessor was entitled to attorneys' fees, even though sublease did not
specifically provide for them, where sublease incorporated master lease by reference and master lease provided for
fees];Circle Star Center Associates, L.P. v. Liberate Technologies (2007) 147 C.A.4th 1203, 1208, 55 C.Rii3d232

state court action for breach of lease, defamation, and conversion, landlord could recover fees incurred in obtaining
dismissal of tenant's federal bankruptcy action; dismissal restored parties to preexisting rights and remedies under lease,
which provided for fees in any action arising out of lease].)

(4) Association bylawgSeeMalibou Lake Mountain Club, Ltd. v. Smith (1971) 18 C.A.3d 31, 35, 95 C.R. 553
[fees to club in event of litigation between it and members, sounding in tort or contract, or by way of action or defense
or cross-complaint].)

(5) Homeowners association covenants, conditions, and restrict{SegShare v. Casiano Bel-Air Homeowners
Assn. (1989) 215 C.A.3d 515, 522, 263 C.R. 1583, §168.)

(6) Escrow agreemen(SeeBruckman v. Parliament Escrow Corp. (1987) 190 C.A.3d 1051, 1059, 235 C.R. 813
["All of the parties to this escrow hereby jointly and severally promise and agree to pay ... as well as to indemnify you
and to hold you harmless from and against all litigation and interpleader costs, damages, judgments, attorney's fees"].)

(7) Investment agreemerfSeeBrown v. California Pension Administrators & Consultants (1996) 45 C.A.4th 333,
348, 52 C.R.2d 78Bees to administrator in action arising out of agreement governing administrator's duties to
individual investors].)

(8) Indemnity agreemen{SeeContinental Heller Corp. v. Amtech Mechanical Services (1997) 53 C.A.4th 500, 61
C.R.2d 668indemnity agreement between contractor and subcontractor entitled contractor to indemnity for its losses,
including attorneys' fees, in defending and settling claims against it and for its attorneys' fees incurred in enforcing the
agreement]; cfBuilding Maintenance Service Co. v. AlL Systems (1997) 55 C.A.4th 1014, 1028, 1030, 64 C.R.2d 353
[indemnification contract provided for recovery of fees incurred in defending third-party claims; it did not address issue
of action between parties on the contract itself; distinguiskingtinental Heller Corg; 59 A.L.R.5th 738indemnitor's
liability for attorneys' fees arising out of defense of action alleging indemnitee's negligence].)

SUPPLEMENT: [This section is current through the latest supplement]
(3) Lease SeeZagami v. James A. Crone (2008) 160 C.A.4th 1083, 1095, 74 C.R.Jd@®®ment for rental of tractor
provided for recovery of attorneys' fees, but prevailing party would have to be determined on remand].
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7 Witkin Cal. Proc. Judgm § 168
[§ 168] Proceedings Covered.

(1) Scope of Provision Strictly Construdd.Stockton Theatres v. Palermo (1954) 124 C.A.2d 353, 268 P.2di®9,
lease clause authorized fees if "either party shall commence any legal proceedings against the other for relief because of
any default by the other because of failure to perform any term, covenant or condition of this lease and shall prevail in
said action.'Held, this did not provide for fees in all legal actions, but only for those within its scope. Hence, no fees
were awarded to plaintiff lessee who eventually won (by reversal on appeal) the following: (a) a declaratory relief
action brought by defendant lessor to have the lease declared void; (b) an unlawful detainer action brought by defendant
lessor ousting plaintiff lessee from possession. Neither of these actions was commenced by plaintiff; the appeals he took
were not commencemen{d.24 C.A.2d 364.)

Other cases in which the attorneys' fee provision in a contract was strictly construed include the following:

Tanner v. Tanner (1997) 57 C.A.4th 419, 424, 67 C.R.2d[g@®Vision in marital settlement agreement that
required husband to "pay all legal fees associated with this dissolution" did not require husband to pay fees wife
incurred in husband's postdissolution challenge to agreement; provision applied only to fees incurred in negotiation and
preparation of agreement and in entry of judgment of dissolution].

Kalai v. Gray (2003) 109 C.A.4th 768, 777, 135 C.R.2d f#dendant was not entitled to fees in civil action that
plaintiff brought prematurely before seeking arbitration; contract clause provided for fees for party that prevailed in
arbitration and no arbitration had taken place].

Aozora Bank, Ltd. v. 1333 North Calif. Boulevard (2004) 119 C.A.4th 1291, 1294, 1295, 15 C.R[Bzh840
could not recover attorneys' fees in waste action against borrower; nonrecourse loan documents provided that borrower
would be liable only "if and to the extent that" borrower committed waste and did not expressly include attorneys' fees
as possible exception to borrower's nonliability].

People v. Speedee Oil Change Systems (2007) 147 C.A.4th 424, 429, 430, 54 C.Rp8olv225n authorizing
fees for party in whose favor "final judgment” was entered did not entitle plaintiffs to fees they incurred on appeal, even
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though appellate court had ruled in their favor on postjudgment issue; controlling "final judgment” was one executed by
trial court, in defendant's favor, on merits of plaintiffs' contract claim].

Acosta v. Kerrigan (2007) 150 C.A.4th 1124, 1129, 58 C.R.3d 865, 6 Cal. &thg, Proceedings Without Trial
§524 [trial court that was responsible for deciding petition to compel arbitration, in accordance with arbitration clause in
occupancy agreement, also was responsible for resolving claim for attorneys' fees made in connection with that petition;
party that succeeded in compelling arbitration was entitled to fees incurred in doing so, and did not have to wait until
arbitrator decided merits of dispute before collecting fees; distinguidtanbkar v. Lachkar (1986) 182 C.A.3d 641,
227 C.R. 501infra, 8196].

Butler-Rupp v. Lourdeaux (2007) 154 C.A.4th 918, 929, 65 C.R.3d2wier lease provision that authorized fees
to "party who is entitled to recover costs of suit,” party was entitled to fees incurred in trial court and on prior appeal,
even though appellate court had ordered both parties to bear their own costs for prior appeal; "suit” refers to entire
action, so prevailing party had to be determined by looking at action as whole].

(2) Actions To Enforce Contracin Heidt v. Miller Heating & Air Conditioning Co. (1969) 271 C.A.2d 135, 74
C.R. 695the provision was for fees payable in an action "to enforce or interpret" the contract. Plaintiff sued for
damages for breach of contract, based on defendant's poor workmanship resulting in injury to plaintiff's building. Thus,
plaintiff could have brought a tort action independent of the contract, and an award of fees would have been improper.
But the pleading and trial were on the theory of breach of contiéeltd, reversing the trial court, fees were properly
claimed; an action for damages for breach of contract is an action to "enforce" the cq@fadt.A.2d 138.)

The following are among the numerous cases involving enforcement of a contract:

Walsh v. New West Fed. Savings & Loan Assn. (1991) 234 C.A.3d 1539, 1547, 1 C.R@u@aint alleged
fraud and breach of contract].

R.P. Richards v. Chartered Const. Corp. (2000) 83 C.A.4th 146, 158, 99 C.R.Zuh42Bcontractor's action to
enforce settlement agreement between subcontractor and contractor, trial court properly awarded attorneys' fees to
subcontractor, including fees that subcontractor incurred in renewed prosecution of action against contractor's surety
following settlement; settlement agreement expressly provided for fees to prevailing party in litigation, between the two
parties and any other parties named in agreement, arising out of settlement].

Blackburn v. Charnley (2004) 117 C.A.4th 758, 767, 11 C.R.3dB8%e buyers who filed action and recorded lis
pendens before pursuing mediation against home builder were entitled to attorneys' fees as prevailing party; purchase
agreement required home buyers to mediate dispute arising out of agreement before resorting to court action, except for
action to enable recording of notice of pending action].

Frei v. Davey (2004) 124 C.A.4th 1506, 1511, 22 C.R.3d[p&vailing sellers in action for specific performance
of residential purchase agreement could not recover attorneys' fees; by refusing request to mediate dispute before
resorting to court action, sellers failed to comply with agreement's fees provision].

Baugh v. Garl (2006) 137 C.A.4th 737, 742, 40 C.R.3d [pb&intiffs' action to enjoin neighbor from taking water
from pipeline, in violation of settlement agreement, was action to enforce contract, and plaintiffs were entitled to fees
under provision in settlement agreement].

(3) Contempt Proceedings To Enforce JudgmBnghare v. Casiano Bel-Air Homeowners Assn. (1989) 215
C.A.3d 515, 263 C.R. 75Blaintiff homeowners sued defendant association to enforce provisions of the covenants,
conditions, and restrictions requiring the association to repair and maintain hillsides adjacent to their residences.
Following a patrtial trial, the parties entered into a settlement agreement in which defendant agreed to make repairs, and
a judgment was entered incorporating the terms of the agreement and retaining jurisdiction of the court over
performance. Thereafter plaintiffs sought a contempt order based on defendant's failure to comply with the judgment;



Page 8
7 Witkin Cal. Proc. Judgm § 168

this resulted in a second settlement and stipulated order requiring defendant to perform a maintenance program.
Plaintiffs then made a motion for attorneys' fees under the fees clause in the CC&R's. The trial judge denied the motion
on the ground that there was no finding in the contempt proceeding and no prevailingHsdyreversed. Plaintiffs

instituted the civil contempt proceeding as a means of enforcing defendant's contractual obligations under the CC&R's
as determined by the order and judgment; this brought them within the clause in the CC&R's providing for an award to
the prevailing party in "any legal or equitable proceeding” to enforc€b&R's. (215 C.A.3d 522, 523.)

SUPPLEMENT: [This section is current through the latest supplement]

(1) Scope of Provision Strictly ConstrueseeCytoDyn of New Mexico v. Amerimmune Pharmaceuticals (2008) 160
C.A.4th 288, 300, 72 C.R.3d 60fefendants were not entitled to attorneys' fees in action alleging misappropriation of
patents and trademarks; defendants were not parties to various agreements containing fee provisions, and action was not
attempt to enforce those agreements]A2jions To Enforce ContrackeeAmtower v. Photon Dynamics (2008) 158
C.A.4th 1582, 1602, 1603, 71 C.R.3d Jé&fendants were entitled to fees where plaintiff clearly alleged that
defendants had breached duty established by employment agreement; plaintiff was "unquestionably” attempting to
enforce rights under employment agreement, rather than alleging fraud or misrepresertatigaly. Schilling (2008)

163 C.A.4th 1412, 1416, 78 C.R.3d 3h6me buyer who failed to attempt to mediate with sellers before filing action
was not entitled to fees; standard residential purchase agreement requires mediation before action as unambiguous
condition precedent to fee award, and doctrine of substantial compliance is not applicable:rgtingDavey (2004)

124 C.A.4th 1506, 22 C.R.3d 426xt, p. 714].
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7 Witkin Cal. Proc. Judgm 8§ 169
[§ 169] Fees Not Paid or Incurred.

(1) Under Contingent Fee Arrangemeit.Wiener v. Van Winkle (1969) 273 C.A.2d 774, 78 C.R. #& makers of
a promissory note agreed that if an action were brought on the note they would pay "such sum as the Court may fix as
attorneys' fees." Defendant indorsers assumed the obligation, but in this action by plaintiff holders, challenged their
claim to fees. They showed that plaintiffs had agreed with their attorney that his sole compensation for bringing the
action would be the amount awarded by the cadeid, reversed.

(a) There was nothing illegal in the attorney-client agreement for a contingerf2#3=C.A.2d 774see 1Cal.
Proc. (5th), Attorneys 8176 et seq.)

(b) The fee should have been ascertained by the judge and the award made, notwithstanding the fact that it had
neither been paid nor the obligation for it incurred by plaintiffs. "The promissory note does not require that the
[plaintiffs] 'incur' attorney's fees; rather, it provides that the [defendants] will pay 'such sum as the Court may fix as
attorneys' fees.'" To deny plaintiffs those fees would deprive them of the benefit of their agre@mai@.A.2d 789.)
(SeeGonzales v. Personal Storage (1997) 56 C.A.4th 464, 478, 65 C.R.ZJtk488 provision permitted recovery of
fees, even though plaintiff would not have been obligated to pay fees had she not prevailed in action on lease; following
Wienet; Fairchild v. Park (2001) 90 C.A.4th 919, 924, 109 C.R.2d fetihtingent arrangement between tenants and
their attorney did not foreclose attorneys' fee award under C.C. 1717; folld@@angale})

(2) Where Party Receives Free Representatinistaples v. Hoefke (1987) 189 C.A.3d 1397, 235 C.R. 165,
defendant was awarded attorneys' fees under a lease that provided that the prevailing party "shall be entitled to his
reasonable attorney's fees to be paid by the losing party as fixed by the court." Plaintiffs contended that the award of
attorneys' fees was improper because the fees had been paid by defendant's insurer, which had repredéeigid him.
the award was proper. The lease did not require that the prevailing party “incur" attorneys' fees. Even if the fees
ultimately go to the insurer, plaintiffs are not entitled to avoid their contractual obligation to pay fees on the fortuitous
circumstance that they sued a defendant who obtained insurance coverage providing a d&@sé.3d 1409.(See
Beverly Hills Properties v. Marcolino (1990) 221 C.A.3d Supp. 7, 11, 270 C.Rad@Bneys' fees award to tenant in
unlawful detainer action under fee provision in lease was proper, even though tenant had been represented by legal
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services organization that had not charged for its services].)

(3) Where Fees Are Paid by Someone Other Than Phrtyternational Billing Services v. Emigh (2000) 84
C.A.4th 1175, 101 C.R.2d 53@aintiff corporation sued three former employees, engineers who had left plaintiff,
reorganized as another company, and developed and marketed a technology that, according to plaintiff, was a
misappropriation of plaintiff's proprietary technology. The legal services agreement that defendants signed with their
attorneys made defendants jointly and severally liable for legal services rendered by the attorneys. However, the fee
agreement bound the attorneys to look first to defendants' new company for payment, and that company did indeed pay
all the fees. After defendants prevailed at trial and requested their attorneys' fees, plaintiff contended that defendants
had not incurred any feeBleld, trial court award of fees to defendants affirmed. Plaintiff is seeking a windfall. After
bringing suit and demanding fees, plaintiff wants to avoid paying the prevailing party fees based on the fortuitous
circumstance that defendants had arranged a means of defending themselves from this nonmeritorious lawsuit. The fact
remains that if defendants' new company had failed to pay, defendants would have been contractually obligated to step
in and fund the defense of the lawsi {84 C.A.4th 1193.JThat contractual obligation was a liability. The fact no bills
remained unpaid at the time of the award does not change this r¢8dIC.A.4th 1194giting StaplesandBeverly Hills
Properties)

SUPPLEMENT: [This section is current through the latest supplement]
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7 Witkin Cal. Proc. Judgm § 170
[§ 170] Nature and Purpose of C.C. 1717.

(1) Need for ReciprocityAn attorneys' fees provision is usually included by the party that drafts the contract, e.g., the
installment seller, the mortgagee, the lessor, or the payee of a note. It may provide for an award to either party to the
contract (see supra, 88166, 167), but it is sometimes designed for the sole benefit of the party with the greater
bargaining power who offers a completed draft for the other party's acceptance. (On contracts of adhesion, see 1
Summary(10th),Contracts,8323 et seq.) Giving full effect to the contract might mean that a buyer, mortgagor, lessee,
or maker of a note, although successful in the litigation, would not be entitled to an award of fees.

The 1968 Legislature prohibited this practice by enacting C.C. 1717. The statute "is a part of an overall legislative
policy designed to enable consumers and others who may be in a disadvantageous contractual bargaining position to
protect their rights through the judicial process by permitting recovery of attorney's fees incurred in litigation in the
event they prevail."Coast Bank v. Holmes (1971) 19 C.A.3d 581, 58@tnote 3,97 C.R. 30.JSeeCare Const. v.

Century Convalescent Centers (1976) 54 C.A.3d 701, 704, 126 C.R. 761; Milman v. Shukhat (1994) 22 C.A.4th 538,
543, 27 C.R.2d 5267.E.B., Attorney Fee Awards 2d, Chap. 6; C.E.B., 3 Civil Proc. During Trial 3d, §26.77 et seq_.;
Cal. Civil Practice, 4 Procedure, 833:28 et skgPacific L. J. 233critical analysis of C.C. 1717 and decisions].)

C.C. 1717 was not designed exclusively for the benefit of consumers or unsophisticated, weaker parties to a
contract. It reflects a fundamental policy to prevent one-sided attorneys' fee provisions and thus to prevent overreaching
"both in the negotiation of a contract and in the use of the courts during litigatidBF Capital Corp. v. Grove
Properties Co. (2005) 126 C.A.4th 204, 218, 23 C.R.3d 8D3e)litigation concern applies regardless of the parties'
relative bargaining strengths in negotiating the contid@6 C.A.4th 219.)

(2) Statutory SolutionC.C. 1717 applies in an action on a contract, where the contract specifically provides that
attorneys' fees and costs that are incurred to enforce that contract will be awarded either to one of the parties or to the
prevailing party. The party who is determined to be the party prevailing on the contract, whether he or she is the party
specified in the contract or not, is entitled to reasonable attorneys' fees in addition to other costs. (C.C. 1717(a); see
Scott Co. of Calif. v. Blount (1999) 20 C.4th 1103, 1113, 1114, 86 C.R.2d 614, 979 P.Ziip7a,8112 [had
defendant completely defeated plaintiff's contract claims, it would have been entitled to attorneys' fees under contractual
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attorneys' fees provision that authorized fees to "enforce" contract or "collect damages," even though defendant was not
taking either of those actions; citidsu v. Abbara (1995) 9 C.4th 863, 39 C.R.2d 824, 891 P.2diaf4, §199];

Peretz v. Legal Aid Foundation of Los Ange{2804) 122 C.A.4th Supp. 1, 48 C.R.3d 863federal regulation that

prohibits legal services attorneys from collecting fees did not preempt application of C.C. 1717; Legal Services
Corporation, not private party, is authorized to enforce regulation, and tenant represented by legal services attorney
could recover fees where lease provision provided for them].)

(3) Waiver Prohibited Attorneys' fees authorized by C.C. 1717 are not subject to waiver, and a contract that
provides for a waiver of attorneys' fees is void. (C.C. 1717(a).)

(4) Applicability to Contract With Bilateral Attorneys' Fees Provisi@hC. 1717 applies "where the contract
specifically provides that attorney's fees and costs ... shall be awarded either to one of the parties or to the prevailing
party." It thus applies to contracts containing reciprocal, as well as unilateral, attorneys' fees provisintisa¢ v.
Goodin (1998) 17 C.4th 599, 614, 71 C.R.2d 830, 951 P.2dia®%, 8201;Sears v. Baccaglio (1998) 60 C.A.4th
1136, 1149, 70 C.R.2d 76@fra, §194; sedohnson v. Siegel (2000) 84 C.A.4th 1087, 1100, 101 C.R.2¢xthdugh
plaintiff forfeited his right to attorneys' fees by commencing action without first attempting to resolve dispute through
mediation as required by agreement between parties, prevailing defendants could still recover fees; mutuality of remedy
was not at issue; defendants would have forfeited their right to fees had they commenced action without prior mediation
attempt];Van Slyke v. Gibson (2007) 146 C.A.4th 1296, 1299, 53 C.R.3{tké®dndants did not have to seek
mediation as prerequisite to recovery of fees, as prescribed by unenforceable purchase agreement, because they did not
initiate action; citingJohnsoh)

(5) Applicability to Costs Other Than Fe€Bhe reference to "attorney's fees and costs" in C.C. 1717 makes
contractual provisions reciprocal as to both fees and casitst Contracting Co. v. St. Paul Fire & Marine Ins. Co.
(1996) 47 C.A.4th 464, 492, 54 C.R.2d 888.)

SUPPLEMENT: [This section is current through the latest supplement]
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7 Witkin Cal. Proc. Judgm § 171
[§ 171] Retroactive Operation.

In Coast Bank v. Holmes (1971) 19 C.A.3d 581, 97 C.Rti80c¢ourt held C.C. 1717 applicable to a note executed in
1966, rejecting the contentions that the statute should be construed as prospective and that retroactive interpretation
would be an unconstitutional impairment of the obligation of contract. "It is common knowledge that parties with
superior bargaining power, especially in ‘adhesion' type contracts, customarily include attorney fee clauses for their own
benefit. This places the other contracting party at a distinct disadvantage. Should he lose in litigation, he must pay legal
expenses of both sides and even if he wins, he must bear his own attorney's fees. One-sided attorney's fees clauses can
thus be used as instruments of oppression to force settlements of dubious or unmeritorious claims. ... The application of
section 1717 to past contracts does not result in any substantial impairment of the rights of the party who dictated the
inclusion of an attorney fee clause for his benefit either to enforce the contract or to recover attorney's fees in
accordance with its terms(19 C.A.3d 596seeSan Luis Obispo Bay Properties v. Pacific Gas & Elec. Co. (1972) 28
C.A.3d 556, 570, 104 C.R. 733.)

SUPPLEMENT: [This section is current through the latest supplement]
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7 Witkin Cal. Proc. Judgm § 172
[§ 172] Shareholders' Derivative Action.

In Brusso v. Running Springs Country Club (1991) 228 C.A.3d 92, 278 C.Rplaa&;jff minority shareholders
brought a derivative action against defendant majority shareholders, officers, and directors of defendant corporation,
alleging breach of contract. Defendants cross-complained. The trial court ruled for defendants on the complaint and for
plaintiffs on the cross-complaint, but awarded attorneys' fees to defendants under C.C. 1717. Plaintiffs appealed from
the fee award, contending th@brp.C. 800 which creates the shareholders' derivative right of action (S&e@mnary
(10th),Corporations, 8170 et seq.), exclusively governs the award of attorneys' fees, and that under that section,
plaintiffs should have received the awaktkld, award to defendants affirmed; C.C. 1717 was controlling.

(a) Corp.C. 800provides for a bond to be supplied by plaintiffs to cover the probable costs of defense, including
fees. C.C. 1717 creates a right to fees, which is statutory as well as contré228aC.A.3d 101see supra, §170.) Thus
the two statutes must be harmoniz&P8 C.A.3d 101.)

(b) C.C. 1717 is mandatory and cannot be waived by either party. In contrast, the decision to require a bond under
Corp.C. 800is discretionary. C.C. 1717 can fill in the gap left 8prp.C. 800because C.C. 1717 is mandatory and the
underlying theory of the action is breach of contrg2£8 C.A.3d 102.)

(c) Plaintiffs contended th&orp.C. 800should control because it presents a comprehensive scheme for awarding
fees. The objective aforp.C. 317 the indemnification provision, is to afford officers and directors the freedom to
conduct their activities without fear of bearing the financial burden of defending against meritless c{z2g§€sA.3d
103.)But in the present case, defendants moved for posting of security and their motions were denied. Now, after trial
on the merits, there is no bond on which to rely, although defendants were vindicated in the aGanp.@. 800were
held to be the exclusive basis for a fee award, defendants would be unable to obtain any award. Hence, their election to
invoke C.C. 1717 was both necessary and proj228 C.A.3d 105.)

(d) "We have found no authority for denying defendants their fees ubidérCode section 1717nd we hold that
section 800 of the Corporations Codees not prescribe the exclusive statutory ground for granting attorney's fees
where the shareholder derivative suit was premised on causes of action for breach of contract, which contracts contain
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attorney's fees provisions, and where requests for security @Gupprations Code section 80tad been denied(228
C.A.3d 107.)

SUPPLEMENT: [This section is current through the latest supplement]
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7 Witkin Cal. Proc. Judgm § 173
[§8 173] Action Not Related to Fee Provision.

(1) Former Judicial Ruleln Sciarrotta v. Teaford Custom Remodeling (1980) 110 C.A.3d 444, 167 C.Rh8&89,
court confronted a question of first impression: whether C.C. 1717 applies in a case in which "the contract provides for
attorney's fees only in favor of one party who is sued successfully by the other to enforce a contractnat tight
subject of the attorney fee provisior{110 C.A.3d 447.)

The contract was a standard form building contract providing for fees to be awarded to the contractor should it be
forced to sue the owner for "the contract price.” The action was brought by plaintiff owners for breach of the agreement
to construct a house "in a substantial and workmanlike manner." Plaintiffs offered the following policy argument in
support of their position: If the defendant sues to enforce the only part of the contract benefiting it and prevails, it is
entitled to fees; in order to achieve equality, plaintiffs who sue to enforce the only part of the contract benefiting them
should be entitled to fees, and C.C. 1717 should be interpreted accordingly to cover any(atfdb.A.3d 448, 449.)

The court, construing the statute narrowly, rejected the argument, limiting reciprocity to the specific provisions of the
contract in which attorneys' fees are providgid.0 C.A.3d 450, 451.)

(2) Legislative Respons&he 1983 Legislature limiteBciarrottaby amending C.C. 1717(a). Where a contract
provides for attorneys' fees, as set forth in C.C. 1717(a), the fees provision must be construed as applying to the entire
contract, unless each party was represented by counsel in the negotiation and execution of the contract, and the contract
specifically states that representation. (C.C. 1717(a)Psev. Schoellkopf (2005) 128 C.A.4th 147, 151, 26 C.R.3d
766 [fees provision in escrow instructions did not apply to other disputes between buyer and seller over sale of land;
provision indicated parties' intent to limit recovery of fees to conflicts over execution of escrow].)

Harbor View Hills Community Assn. v. Torley (1992) 5 C.A.4th 343, 7 C.R.2dd#6ts out that statutes increasing
or decreasing allowable litigation costs, even if silent concerning retroactivity, have been consistently applied to cases
pending when the statutes became effec{{ueC.A.4th 347 . Hence the 1983 amendment, intended to reject the
Sciarottainterpretation, should be retroactively appli€sl C.A.4th 349and footnote 4.)

SUPPLEMENT: [This section is current through the latest supplement]
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7 Witkin Cal. Proc. Judgm § 174
[§ 174] Contract Action Based on Book Account.

(1) Determining Reasonable Feé&xcept as otherwise provided by law," the prevailing party in a contract action
based on a book account is entitled to reasonable attorneys' fees as an element of costs. (C.C. 1717.5(a).) The fees are
fixed by the court at whichever of the following amounts is lower:

(a) $ 800, for book accounts that are maintained for consumer purposes (i.e., those based on an obligation owing by
a natural person for goods, money, or services that were primarily for personal, family, or household purposes). (C.C.
1717.5(a).)

(b) $ 1,000 for all other book accounts to which C.C. 1717.5 applies. (C.C. 1717.5(a).)
(c) 25% of the principal obligation owing under the contract. (C.C. 1717.5(a).)

If a party is found to have no obligation owing on a book account, that party is entitled to a reasonable fee not
greater than $ 800 (for consumer book accounts) or $ 1,000 (for other book accounts). (C.C. 1717.5.)

The attorneys' fees allowed under C.C. 1717.5 must be the lesser of the maximum amount allowed by C.C. 1717.5,
the amount provided by a default attorneys' fee schedule adopted by the court applicable to the suit, or an amount
otherwise provided by the court. A claim for attorneys' fees under C.C. 1717.5 in excess of the amounts set forth in the
default attorneys' fee schedule must be reasonable attorneys' fees, as proved by the party, as actual and necessary for the
claim that is subject to C.C. 1717.5. (C.C. 1717.5(b).)

(2) ExceptionsC.C. 1717.5 is not applicable in the following circumstances:
(a) The right to fees under C.C. 1717.5 has been waived by agreement. (C.C. 1717.5(a).)
(b) The contract provides for attorneys' fees and costs as provided in C.C. 1717. (C.C. 1717.5(a).)

(c) There is a written agreement between the parties signed by the person to be charged and the agreement does not
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state that the prevailing party is entitled to fees under C.C. 1717.5. (C.C. 1717.5(a).)

(d) One of the parties is a bank, savings association, federal association, state or federal credit union; a subsidiary,
affiliate or holding company of any of those entities; or an authorized industrial loan company, licensed consumer
finance lender, or licensed commercial finance lender. (C.C. 1717.5(c).)

(e) One of the parties is an insurance company. In the absence of a specific contractual provision, an insurance
company, surety, or guarantor is not liable under C.C. 1717.5 for attorneys' fees and costs awarded to a prevailing party
against its insured. (C.C. 1717.5(c).)

SUPPLEMENT: [This section is current through the latest supplement]
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7 Witkin Cal. Proc. Judgm 8§ 175
[§8 175] No Judicially Established Bilateral Fee-Shifting.

In Covenant Mut. Ins. Co. v. Young (1986) 179 C.A.3d 318, 225 C.Rp8®&{derty owners hired two law firms to
represent them in a dispute with a contractor. The contractor's bonding company attempted to settle the dispute and
believed that an agreement had been reached with the property owners' lawyers, but the property owners refused to sign.
The bonding company then brought this action against the law firms for breach of warranty of authority, seeking
damages including attorneys' fees under C.C. 3318. Judgment was for defendant law firms, and they filed a cost bill
including attorneys' fees. The trial judge, recognizing that C.C. 3318 expressly authorized an award of fees only to a
successful plaintiff suing an agent, nevertheless thought that the statute should be construed to give a reciprocal right to
an agent successfully defending against the action, and made the bl@lrdeversed.

(a) C.C. 3318, in the original 1872 Civil Code and unchanged, provides that the detriment caused by breach of
warranty of an agent's authority is deemed to be the amount that could have been recovered from the agent's principal if
the warranty had been complied with, and the reasonable expenses of legal proceedings taken in good faith to enforce
the agent's act against the principal. This section has been construed to permit an award of attorneys' fees to a plaintiff
receiving a judgment for damages against the adggertaksa v. Stardust Records (1963) 215 C.A.2d 708, 716, 30 C.R.
504),but the language cannot be deemed applicable to an agent who successfully defends against t{ierQction.

C.A.3d 322, 323)

(b) C.C. 1717 does establish a reciprocal right to fees, but only in cases where a contract authorizes fees only to one
party. Although C.C. 1717 has been liberally construed to broaden the class of litigants who could claim to be parties to
the contract, no authority exists for extending its application to noncontract cases. There is a salient difference between
one-sided attorneys' fee provisions in private contracts (usually favoring the party with the greater bargaining power)
and those established by statute to advance a public purpose. "Through enactment of section 1717 the Legislature has
evidenced it regards private imposition of unilateral fee-shifting tadenstthe public interest. At the same time, in
literally scores of specific areas of the law, it has intentionally imposed one-sided fee-shifting as a meshranoing
the public interest.(179 C.A.3d 324.)

(c) Policy considerations support this legislative approach. "[W]here the Legislature wants to encourage litigation it
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can intervene to alter the decision-making equation by instituting unilateral fee-shifting. ... This makes it economical to
seek redress not just in aggravated cases where the potential economic recovery is huge but in modest cases as well. It
also means the probability of success does not have be so high before it makes economic sense tq ilkODiA:3d

325.)To superimpose a judicially declared principle of "reciprocity” on these statutes would frustrate the legislative
intent to allow more injured people to seek redress, and it is possible that bilateral fee-shifting would lead to less
effective enforcement than is experienced in the absence of any fee-sHItfi8gC.A.3d 325, 326ee footnotes 8, 9,

and 10, citing authorities on economics of fee-shifting.)

(d) The economic effect of bilateral fee-shifting is particularly significant where the claimant is represented by a
contingent fee lawyer. "Under the American rule, the prospective plaintiff does not risk payment of any legal fee--even
his own lawyer's--if he loses. But if he loses under two-way fee-shifting he is faced with the risk he will have to pay his
opponent's fees. Thus, claimants--especially 'risk aversive' ones--are apt to be scared away from filing even highly
promising claims by fears of an economic loss they don't have to worry about under the American rule or one way
fee-shifting."(179 C.A.3d 328.)

(e) The argument that bilateral fee-shifting is a proper method of deterring frivolous suits is not persuasive.
"[Ulnilateral fee-shifting only encourages the filing of cases where there is a reasonable opportunity of winning. Victory
is the only way to have one's legal fees paid by the other party. So defeat is still expensive. Moreover, the Legislature
already provides a way for the victim of a frivolous lawsuit to shift his legal fees to the offending plai(tif®"C.A.3d
328, citing C.C.P. 128.57 Cal. Proc.(5th), Trial, §227.)

Several other decisions are of note. (&ever v. Chevron U.S.A. (2002) 97 C.A.4th 132, 144, 118 C.R.2d 569
[fees provision in lease between corporation and franchisees could not be construed to cover corporation's fees incurred
in defending against franchisees' action under Cartwright Act; Act's attorneys' fees proBiséoR (C. 16750(a)
provides for fees for prevailing plaintiff only; citinGovenant Mut. Ins. Cand distinguishingMurillo v. Fleetwood
Enterprises (1998) 17 C.4th 985, 73 C.R.2d 682, 953 P.2d 8484, §89, which allowed costs, not attorneys' fees, for
prevailing defendant in consumer actio@arver v. Chevron U.S.A. (2004) 119 C.A.4th 498, 503, 14 C.R.3({fdé3
incurred in defending overlapping Cartwright Act and non-Cartwright Act claims could not be recovéieaf; v.
Santa Monica Escrow Co. (2007) 151 C.A.4th 1186, 1189, 60 C.R.3fbB8@use defendant was not entitled to fees
under elder abuse statute, which allows fees for prevailing plaintiffs only, defendant was not entitled to fees as
prevailing party on tort causes of action; all causes of action arose from single transaction and overlapped elder abuse
cause of action; citin@arvei.)

SUPPLEMENT: [This section is current through the latest supplement]
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[§8 176] Absence of Provision.

(1) General Rule Against Recovery of FeesMeininger v. Larwin-Northern Calif. (1976) 63 C.A.3d 82, 135 C.R. 1,
plaintiff subcontractor agreed to do painting work for defendant contractor, and, after a dispute, sued for damages for
breach of contract. A jury verdict for damages was returned, and the trial judge entered judgment accordingly, but
refused to allow attorneys' feddeld, affirmed. The contract contained a special provision requiring the subcontractor
to indemnify the contractor from liability or loss suffered in any tort action by third parties, including attorneys' fees
incurred. This provision did not make C.C. 1717 applicable, for it did not provide for attorneys' fees in an action on the
contract(63 C.A.3d 85.)

Other cases prohibiting the recovery of fees in the absence of an attorneys' fee provision include the following:

California Fair Plan Assn. v. Politi (1990) 220 C.A.3d 1612, 1617, 270 C.R.[@48rer was limited to contract
damages in action against insured for breach of covenant of good faith and fair dealing; insurer was not entitled to fees
in absence of contract provision].

Myers Bldg. Industries, Ltd. v. Interface Technology (1993) 13 C.A.4th 949, 968, 17 C.R.jdI4dAng
Meininger, fee provisions in indemnity clauses did not trigger application of C.C. 1717; 1983 amendment making fee
provision applicable to entire contract was of no import].

Building Maintenance Service Co. v. AlL Systems (1997) 55 C.A.4th 1014, 1028, 1030, 64 C.Rs2g25390
[indemnification contract provided for recovery of fees incurred in defending third-party claims; it did not address issue
of action between parties on the contract itself and thus fees were not recoverable under C.C. 1717 in that action;
distinguishingContinental Heller Corp. v. Amtech Mechanical Services (1997) 53 C.A.4th 500, 61 C.R.ZlipG8,

8167].

Southern Pac. Thrift & Loan Assn. v. Savings Assn. Mortg. Co. (1999) 70 C.A.4th 634, 642, 82 C.R.2d 874
[indemnity provision that contained attorneys' fee clause was not attorneys' fee provision applicable to entire agreement;
because indemnity provision was not triggered by plaintiff's conduct, there was no basis for fee award for defendant;
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following Myers Bldg. Industries, Lt{l.

Campbell v. Scripps Bank (2000) 78 C.A.4th 1328, 1335, 93 C.R.2ftr&d%ourt erroneously awarded attorneys'
fees to escrow holder under standardized indemnification clause within general escrow instructions; clause did not put
principals to escrow on notice that it was attorneys' fee clause providing for award of fees to prevailing party in
litigation to enforce escrow instructions; citibdyers Bldg. Industries, Lt{.

(2) Distinction: Fees Provision Providing for Fees Incurred in Enforcing Indemnity AgreertreBaldwin
Builders v. Coast Plastering Corp. (2005) 125 C.A.4th 1339, 24 C.R.pamtiff developer entered into subcontracts
with defendants requiring defendants to perform construction work. Although the subcontracts included general
indemnity provisions, defendants each executed a stand-alone indemnity agreement with plaintiff, which stated in part:
"The undersigned Subcontractor hereby agrees to indemnify [developer] ... against any claim, loss, damage, expense or
liability arising out of acts or omissions of Subcontractor in any way connected with the performance of the subcontract
... unless due solely to [developer's] negligence. ... Subcontractor shall, on request of [developer] ... but at
Subcontractor's own expense, defend any suit asserting a claim covered by this indemnity. Subcontractor shall pay all
costs, including attorney's fees, incurred in enforcing this indemnity agreement." After homeowners filed an action
against plaintiff for construction defects, plaintiff cross-complained against defendants on numerous causes of action.
At trial, the jury returned special verdicts finding that neither defendant was negligent in performing their work. The
trial court subsequently ordered plaintiff to pay defendants' attorneysHeds .affirmed and remanded for calculation
of amount of fee award.

(2) M. Perez Co. v. Base Camp Condominiums Assn. No. One (2003) 111 C.A.4th 456, 3 C.Rirfd5639,
correctly held that an indemnity provision allowing the recovery of attorneys' fees incurred in defending against
third-party claims under a construction contract was not within the purview of C.C. 1717(a). "[H]owever, to the extent
the opinion can be read as holding that the indemnity provision's authorization of the recovery of attorney fees in a
direct action to enforce that provision was also not subject to [C.C. 1717(a)], we simply cannot agree with such an
interpretation of the contractual language and the stat(it25 C.A.4th 1346.Jhe express language of the attorneys'
fees clauses here authorizes the recovery of attorneys' fees where one of the parties brings an action to enforce the
indemnity. The action is one "on [the] contract" within the meaning of C.C. 1717(a). The fact that the clauses are set
forth in the indemnity agreements does not alter this conclugi@s C.A.4th 1346.)

(b) The indemnity agreements here do not contain unequivocal language requiring defendants to indemnify plaintiff
even in the absence of their fault or negligence. Thus, a showing of fault, or lack of fault, was a necessary component of
any claim to enforce the indemnity agreemefit25 C.A.4th 1347 Because defendants were required to establish that
they were not negligent in performing the work under their subcontracts in order to defeat plaintiff's express indemnity
claim, the trial court could properly award the fees incurred in making that showing as an element of the fees incurred to
enforce the indemnity agreements. The case must be remanded to determine that @25@hiA.4th 1348.)

(c) Myers Bldg. Industries, Ltds inapposite here and does not support a conclusion that defendants are precluded
from recovering fees and costs incurred in establishing their lack of fault for the alleged construction defects.
Defendants are not relying on the attorneys' fees provisions as a basis for recovering fees incurred to enforce some other
contracts, as the general contractor was attempting to Myers Bldg. Industries, Ltd. (125 C.A.4th 1348.)

SUPPLEMENT: [This section is current through the latest supplement]

(1) General Rule Against Recovery of FeBseCarr Business Enterprises v. Chowchilla (2008) 166 C.A.4th 14, 18, 82
C.R.3d 12§indemnity provisions in construction contracts did not authorize fees in action to enforce contracts; relying
on Meininger v. Larwin-Northern Calif. (1976) 63 C.A.3d 82, 135 C.Rex{, p. 724, and/yers Bldg. Industries, Ltd.

v. Interface Technology (1993) 13 C.A.4th 949, 17 C.R.2d @42, p. 725, and distinguishirBaldwin Builders v.

Coast Plastering Corp. (2005) 125 C.A.4th 1339, 24 C.R.3d4, p. 725].
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[§ 177] Provision in Supplementary Document.

In Boyd v. Oscar Fisher Co. (1989) 210 C.A.3d 368, 258 C.R. glaitiff dealer sued defendant manufacturer for
wrongful termination of an exclusive dealership agreement, and defendant cross-complained for unpaid invoices. The
net recovery was in favor of defendant on its cross-complaint and the trial judge awarded attorneys' feleddp it.
affirmed. Although the dealership agreement did not have an attorneys' fee provision, a provision was contained in the
invoices, and therefore was a part of the agreement.

(a) Several documents concerning the same subject and made as part of the same transaction may be construed
together, even though they are not executed contemporaneously and do not refer to eat6tkeA.3d 378see 1
Summary(10th),Contracts,8747.)

(b) U.C.C. 2207 allows terms to be added to a contract by acceptance $smemary(10th), Sales 8838, 39), and
the evidence supported the conclusion that the parties were merchants who added the attorneys' fee provision to the
dealership agreement by subsequent invoi@i€) C.A.3d 379.JCf. Pilcher v. Wheeler (1992) 2 C.A.4th 352, 355, 3
C.R.2d 533no evidence to show parties' intention that multiple contracts should constitute single trans8ctitaiija
Ventures v. Stuke Nursery Co. (2007) 153 C.A.4th 17, 28, 62 C.R.Jpd@haser was not entitled to fees where
contract that it sought to enforce by bringing action did not contain fee provision; purchaser could not rely on fee
provision in different contract championed by seller, which purchaser had to defeat in order to prevail in action;
distinguishingNorth Associates v. Bell (1986) 184 C.A.3d 860, 229 C.R. i2¢0%, §180].)

SUPPLEMENT: [This section is current through the latest supplement]

SeePellegrini v. Weiss (2008) 165 C.A.4th 515, 533, 81 C.R.3d[B8Fause agreement on which prevailing party
asserted his cause of action and which was incorporated by reference into complaint did not have fees provision,
prevailing party could not recover fees; other agreements that did contain fee provisions were peripheral and were not
part of integrated agreement; citiicher v. Wheeler (1992) 2 C.A.4th 352, 3 C.R.2d 388, p. 727];Vons Cos. v.

Lyle Parks Jr. (2009) 177 C.A.4th 823, 834, 99 C.R.3d [@82ignee of warranty that did not contain attorneys' fee
provision had no right to recover fees, even though related construction contract, which was not assigned, did contain
provision; distinguishindpell Merk v. Franzia (2005) 132 C.A.4th 443, 33 C.R.3d 694].
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[§ 178] Ambiguous Provision Construed as Attorneys' Fee Provision.

In International Billing Services v. Emigh (2000) 84 C.A.4th 1175, 101 C.R.2d#&®{iff corporation sued three
former employees, engineers who had left plaintiff, reorganized as another company, and developed and marketed a
technology that, according to plaintiff, was a misappropriation of plaintiff's proprietary technology. Plaintiff attached to
its complaint a copy of a "Confidential Information and Invention Agreement,” which had been signed by defendants
while they were employed by plaintiff, and requested attorneys' fees based on a provision in that agreement. The
provision stated that the signatories "promise to reimburse Company for any legal fees, liability, or loss which Company
incurs as a result of any unauthorized disclosure or use of Confidential Information by" the signatories. Defendants
prevailed at trial and requested attorneys' fees, which the trial court awarded, despite plaintiff's claim that the provision
was an indemnity clause, not a fees provisideld, affirmed.

(a) The provision covers legal fees incurred in actions by plaintiff against its employees (or former employees) as
well as legal fees incurred in actions by plaintiff against third parties to prevent the dissemination of information
wrongly disclosed by employees. There is no legislative form language required by C.C. 1717, so long as the agreement
authorizes an award of fees incurred to enforce the contract. The language here, which conveys the notion that breach of
confidentiality will have serious repercussions, including the need to reimburse plaintiff for its legal fees in the event of
an action, does s¢84 C.A.4th 1183.)

(b) The meaning of the provision is at least ambiguous. Because plaintiff drafted the provision, it should be
construed against plaintiff. This is so despite the fact that in other cases it would benefit plaintiff to construe the
provision as a fees provisio(84 C.A.4th 1184 Mt trial, plaintiff conceded that it had asserted that the provision was a
fee provision. "Unless [plaintiff] is now taking the position its claim in the trial court was wholly frivolous, we must
conclude [plaintiff] concedes the provision is at least ambiguous and susceptible of the meaning [plaintiff] previously
asserted.(84 C.A.4th 1186.)

(c) Plaintiff is judicially estopped from denying that the contract contains an attorneys' fees clause. "If a party to a
contract can claim a right to recover attorney's fees pursuant to a provision in a contract and then deny the effect and
application of that provision if his opponent prevails," the purposes of C.C. 1717 "would be thwarted and attorney's fees
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claims could be used as instruments of oppression. Specifically, uncertainty about a party's rights and obligations with
respect to ultimate recovery of attorney's fees would create pressure to settle unmeritorious (4@ 4th 1188.)
Plaintiff's position is unfair. A pleader should not be permitted to threaten a litigant with the prospect of an adverse
attorneys' fees award and avoid the same fate if unsucce@ful.A.4th 1191.)

One justice concurred in the result, but dissented from the portion of the opinion discussing judicial estoppel, which
the dissenting justice considered an issue that was not dispositive, in light of the court's conclusion that the contract here
authorizes the award of fees to the prevailing pg@4.C.A.4th 1196.)

SUPPLEMENT: [This section is current through the latest supplement]
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7 Witkin Cal. Proc. Judgm § 179
[§8 179] Necessity of Litigating Existence of Attorneys' Fee Provision.

M. Perez Co. v. Base Camp Condominiums Assn. No. One (2003) 111 C.A.4th 456, 3 C.RdadI56&R] to follow
International Billing Services v. Emigh (2000) 84 C.A.4th 1175, 101 C.R.2dsb®®a, §178, and limited its reach. In
M. Perez Cq.the owner of a condominium complex sued a general contractor for breach of a contract for the
construction of improvements at the complex. The owner sought attorneys' fees "as provided under the contract." The
jury returned a special verdict for the contractor and the trial court entered judgment accordingly, awarding damages
with interest to the contractor. The trial court noted, however, that the special verdict did not contain a finding that a
contract permitting an award of attorneys' fees existed between the parties. The court thus rejected the contractor's
request for feeddeld, the contractor was not entitled to fees.

(a) International Billing Serviceannounced in dictum: "Where a party claims a contract allows fees and prevails, it
gets fees. Where it claims a contract allows fees and loses, it must pay(fgesC.A.4th 464.Ynder this dictum,
because the owner claimed a contractual right to attorneys' fees and lost its case, the contractor would be entitled to fees.
However,International Billing Service$sweeps too broadly (111 C.A.4th 465.)ts conclusion is correct only if the
litigation is over the validity of the attorneys' fee provision. "A more precise statement of the rule would be: Where a
party claims that a contract allows fees and proves it, that party gets fees. Where a party claims that a contract allows
fees and does not prove it, the opponent gets fees. The fallacy of the rule sthiteainational Billing Servicess the
assumption that if the party who claims that a contract allows fees prevails in the underlying litigation, it gets attorney
fees. In truth, the party must still prove that the contract allows attorney fees. The mere allegation is not enough. It is
only where the parties litigate the existence of an attorney fee provision and the party claiming such a right prevails that
the party should be entitled to attorney feg411 C.A.4th 468.)

(b) International Billing Servicegmproperly used the doctrine of judicial estoppel to reach the conclusion that a
party claiming attorneys' fees is later estopped from denying an attorneys' fee profli¢ibic.A.4th 468.)Where a
litigant is uncertain that a contractual provision allows the recovery of attorney fees, it is not improper to assert a claim
based on that provision, just as it is not improper for the opponent to claim the provision does not allow such recovery.
But those parties should not be estopped thereafter to assert contrary positions if their interests become reversed.
International Billing Serviceasserts that the plaintiff who claims a contractual right to attorney fees is estopped to



Page 27
7 Witkin Cal. Proc. Judgm § 179

claim otherwise after it loses the underlying litigation. However, the same principle should apply to the prevailing
defendant. If the defendant denied that the plaintiff had a contractual right to attorney fees, it should be equally estopped
to assert otherwise thereafter. There is no reason in law or logic why judicial estoppel should apply to one but not the
other. Equity suggests that it apply to neithg.11 C.A.4th 469discussing reasoning from concurring opinion in
International Billing Service$

SUPPLEMENT: [This section is current through the latest supplement]
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[§ 180] Action Where No Contract Was Formed.

A party is entitled to attorneys' fees under C.C. 1717 "even when the party prevails on grounds the contract is
inapplicable, invalid, unenforceable or nonexistent, if the other party would have been entitled to attorney's fees had it
prevailed." Hsu v. Abbara (1995) 9 C.4th 863, 870, 39 C.R.2d 824, 891 P.2dii8d, §199; se®ovard v. American
Horse Enterprises (1988) 201 C.A.3d 832, 842, 247 C.R. 340.)

In Care Const. v. Century Convalescent Centers (1976) 54 C.A.3d 701, 126 C.Rlanetff brought an action
for alleged breach of a lease. The trial judge found that no binding agreement for a lease had been made, and gave
judgment for defendant. Defendant, invoking the attorneys' fees provision of the lease it had successfully challenged,
sought an award. The trial judge ruled against it and, without attacking that ruling, defendant sought attorneys' fees on
appealHeld, it was entitled to the award (and could also have been awarded fees for the trial).

(a) The "on a contract" language in several statutes (e.g., C.C. 1717; C.C. 1811.1; C.C. 2983.4, infra, 8224) is used
to express an overall legislative policy, and should be given the same construction. The reasbeafyifPhil Rauch
(1975) 47 C.A.3d 371, 120 C.R. 74Bat attorneys' fees could be awarded in an action for restitution on a rescinded
contract, is persuasive. "We can find little to differentiate an 'extinguished' contract from one such as this one which was
found not to have been accepted by [defenda(By'C.A.3d 706.)

(b) Geffen v. Moss (1975) 53 C.A.3d 215, 125 C.R. &8distinguishable. There the agreement was illegal and
public policy precluded enforcement of the contract, so there was no need for a mutual right to attorneys' fees; here, no
public policy against enforcement is involve84 C.A.3d 707.)

Care Constwas followed inJones v. Drain (1983) 149 C.A.3d 484, 196 C.R. 8¥ court, reviewing many late
cases dealing with nonsignatory part{@49 C.A.3d 487see infra, §206 et seq.), concluded that "a prevailing defendant
sued for breach of contract containing an attorney's fees provision and having had to defend the contract cause of action,
is entitled to recover its own attorney's fees and costs therefor, even though the trial court finds no contract existed."
(149 C.A.3d 490.)
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In Leamon v. Krajkiewcz (2003) 107 C.A.4th 424, 132 C.R.2d 8§#y found that a contract for the sale of real
property was invalid because plaintiff seller had been forced to sign the contract under duress. The contract provided
that any party who commenced an action under the contract without first attempting to resolve the matter through
mediation would not be entitled to recover attorneys' fees. Because plaintiff had not attempted mediation before filing
this quiet title action, the trial court denied her request for attorneys' fedd, affirmed.

(a) The mutuality of remedy provided by C.C. 1717 does not conflict with enforcement of the condition precedent
to the recovery of fees. Although defendant buyers could have collected attorneys' fees if they had successfully enforced
the contract, they could not have done so without first seeking mediation, making the imposition of the condition
precedent mutual and reciproc@l07 C.A.4th 433.Mutuality is served when both parties are subject to the same
reasonable restrictions that do not inherently favor one pélr®7. C.A.4th 436.)

(b) C.C. 1717 applies to a contract that "specifically provides that attorney's fees and costs, which are incurred to
enforce that contract, shall be awarded either to one of the parties or to the prevailing party." The phrase "specifically
provides" permits parties to a contract to set forth with specificity the circumstances in which attorneys' fees are
recoverable, as long as those circumstances do not otherwise conflict with the requirements of C.Q0Y7Q A .4th
436.)

(c) Requiring plaintiff to mediate the question of the validity of contract does not force her to concede that the
contract is enforceable. She could have clearly stated her position that the contract is voidable or invalid and that she
was seeking mediation solely to preserve a claim for attorneys'(fH&s C.A.4th 433.)

(d) The public policy of promoting mediation as a preferable alternative to judicial proceedings is served by
requiring mediation as a condition precedent to recovering attorneys' fees. Had the parties here resorted to mediation,
their dispute may have been resolved in a much less expensive and time-consuming (h@mr@rA.4th 433.)

Other cases discussing the availability of attorneys' fees when no contract was formed include the following:

Manier v. Anaheim Business Center Co. (1984) 161 C.A.3d 503, 506, 508, 207 C.Rfiz0&206 [following
Care ConstandJone$.

North Associates v. Bell (1986) 184 C.A.3d 860, 865, 229 C.R[c¥ty Care ConstandJonesand applying
their reasoning to action on lease that had expired].

Bovard v. American Horse Enterprises (1988) 201 C.A.3d 832, 843, 247 C.[Ko8d4®@ing Geffen where neither
party can enforce illegal contract, there is no mutual right to attorneys' fees].

Milman v. Shukhat (1994) 22 C.A.4th 538, 545, 27 C.R.2d[8@fndants in declaratory relief action who
successfully proved nonexistence of contract were entitled to attorneys' fees; folldaitigAssociates v. Bl

San Francisco v. Union Pac. R. Co. (1996) 50 C.A.4th 987, 1000, 58 C.Rc#ihty North Associatesattorneys'
fee provision in lease could be enforced even though lease had been cancelled].

Yuba Cypress Housing Partners, Ltd. v. Area Developers (2002) 98 C.A.4th 1077, 1081, 120 C.RaZth@7h
real estate contract between plaintiff and defendant was unlawful due to defendant's violation of Subdivided Lands Act,
plaintiff could enforce contract's fee provision; contract did not have illegal object and thus was not type that neither
party could enforce; furthermore, defendant, by violating Act, was estopped from asserting invalidity of contract;
distinguishingGeffenandBovard.

Cano v. Glover (2006) 143 C.A.4th 326, 331, 48 C.R.3d[8&fendant was not required to prove existence of
contract in order to recover attorneys' fees; plaintiff was estopped by his pleadings, which alleged existence of contract].
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Van Slyke v. Gibson (2007) 146 C.A.4th 1296, 1299, 53 C.R.3{p4&ailing defendants were entitled to fees in
specific performance action by plaintiffs who claimed to have accepted defendants' counteroffer for sale of defendants'
property, even though offer was not accepted; plaintiffs would have been entitled to fees had they prevailed; citing
Hsu.

MBNA America Bank, N.A. v. Gorm#R006) 147 C.A.4th Supp. 1, B4 C.R.3d 724credit card holder was
entitled to fees after trial court declared arbitration provision in credit card agreement to be unenforceable; card holder
won simple, unqualified victory by defeating bank's petition to confirm arbitration award].

PM Group v. Stewart (2007) 154 C.A.4th 55, 68, 64 C.R.3d[gRintiffs who prevailed by proving absence of
purported contract between themselves and defendants were entitled to fees].

SUPPLEMENT: [This section is current through the latest supplement]

SeeRael v. Davis (2008) 166 C.A.4th 1608, 1622, 83 C.R.3d[f&&s were not recoverable where mediation agreement
providing for fees was inadmissible under mediation confidentiality requiremeiftg.6f 1115t seq. (1 Cal.

Evidence (4th), Circumstantial Evidence, 8 #Z%eq.)].
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[§ 181] Action Where Contract Was Rescinded.

In Hastings v. Matlock (1985) 171 C.A.3d 826, 217 C.R. §f#intiffs contracted to sell a lot and new home to
defendants. When the house was substantially complete, the parties entered a rental agreement to permit defendants to
occupy the house until the close of escrow. Both contracts contained a provision for the award of attorneys' fees in the
event of legal action. A dispute arose between the parties, escrow never closed, and plaintiffs sued defendants for breach
of contract and unlawful detainer. A settlement agreement was reached under which defendants would vacate the house
and plaintiffs would repay defendants' money. The trial judge subsequently entered judgment for specific performance
of the settlement agreement and awarded attorneys' fees to plaldéfts affirmed.

(a) Enforcement of the settlement agreement was based on rescission of the two earlier agreements that contained
the provision for attorneys' fees. Although no prior California case has addressed this issue squarkedafhotRhil
Rauch (1975) 47 C.A.3d 371, 120 C.R. 748dStar Pac. Inv. v. Oro Hills Ranch (1981) 121 C.A.3d 447, 176 C.R.
546, permitted awards of attorneys' fees in actions involving rescission of a contract providing for thog¢#&es.
C.A.3d 840.And Care Const. v. Century Convalescent Centers (1976) 54 C.A.3d 701, 126 C.Ruj3fl,, 8180,
concluded that an action is "on a contract" within the meaning of C.C. 1717 so long as the action involves a contract.
(171 C.A.3d 841.)

(b) Under these decisions, in "an action to enforce the rescission of a written land sale agreement, containing a
clause for attorney's fees which does not limit recovery of such fees to any particular form of action involving the
contract, the prevailing party is entitled to an award of such f¢&31 C.A.3d 841.)

SUPPLEMENT: [This section is current through the latest supplement]
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[§ 182] Action Involving Fraudulent Inducement To Contract.
An action for damages for fraudulent inducement to enter into a contract is not an action on the contract and does not
bring C.C. 1717 into operationS¢hlocker v. Schlocker (1976) 62 C.A.3d 921, 133 C.R. 485)ever, a party
contracting in reliance on a fraud may elect the contract remedy of rescission, and in that case, C.C. 1717 is properly

invoked. Star Pac. Inv. v. Oro Hills Ranch (1981) 121 C.A.3d 447, 460, 461, 176 C.RsBé6Gupra, §181.)

SUPPLEMENT: [This section is current through the latest supplement]
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[§ 183] Action To Foreclose Mechanic's Lien.

C.C. 1717 provides for attorneys' fees only in contract actions and does not extend to mechanic's lien foreclosures,
even where an underlying contract between the lien claimant and the landowner had an attorneys' fee pAhbsgitin. (
Elec. Corp. v. California Fed. Savings & Loan Assn. (1991) 230 C.A.3d 355, 361, 281 C.R. 362; Royster Const. Co. v.
Urban West Communities (1995) 40 C.A.4th 1158, 1170, 47 C.R.2cc68%rech v. Hornwood (1997) 58 C.A.4th
1412, 1422, 68 C.R.2d 63lfen claimants invoked contractual attorneys' fee provision by pursuing breach of contract
claim against landowners and were therefore liable, under C.C. 1717, for landowners' fees when breach of contract
claim failed].)

SUPPLEMENT: [This section is current through the latest supplement]
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7 Witkin Cal. Proc. Judgm § 184
[8 184] Uncertainty Whether Action Is Based on Contract or Tort.

In McKenzie v. Kaiser-Aetna (1976) 55 C.A.3d 84, 127 C.R. giagitiff contractor sued defendant owner to recover
for services, labor, and material. The complaint set forth causes of action for breach of contract, breach of implied
warranty, fraud, and negligent misrepresentation. The jury brought in a general verdict for plaintiff, and the parties
stipulated that the court should determine the issue of attorneys' fees. The court found that plaintiff had failed to
establish that the verdict in his favor was based on the written contract containing the attorneys' fees provision, rather
than on the distinct theories of implied warranty or negligent misrepresentbtide, affirmed. "The only reasonable
interpretation of section 1717 is that it reciprocates the allowance of attorney's fees only when such fees are incurred to
enforce the provisions of the contragt55 C.A.3d 89.]SeeWong v. Davidian (1988) 206 C.A.3d 264, 271, 253 C.R.
675[distinguishingMcKenzieand holding C.C. 1717 applicable to action for reformati¢tgngarlou v. Progressive
Title Co. (2005) 128 C.A.4th 1174, 1177, 27 C.R.3d [#&fion alleging that escrow agent breached fiduciary duty to
buyer was based on contract; although breach of fiduciary duty may be both breach of contract and tort, here, buyer
alleged that escrow agent failed to obtain evidence that real estate broker was regularly licensed, failed to communicate
facts learned about broker's license, and failed to comply strictly with escrow instructions, all of which concern duties
undertaken in contract].)

SUPPLEMENT: [This section is current through the latest supplement]
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7 Witkin Cal. Proc. Judgm § 185
[8 185] Recovery Allowed.

In Xuereb v. Marcus & Millichap (1992) 3 C.A.4th 1338, 5 C.R.2d 84intiff purchasers sued defendant real estate
agents, alleging various causes of action arising out of a real estate transaction. The jury returned a verdict in favor of
defendants, and they filed a motion for attorneys' fees under an attorneys' fees clause in the purchase agreement. The
trial court denied the motion on the ground that the case had been tried on tort thidetteseversed. The effect of
C.C. 1717 is to make an otherwise unilateral right to attorneys' fees reciprocally binding on all parties to actions to
enforce a contract. Here, the action was not on the contract, and C.C. 1717 was not applicable, but the statute does not
supersede or limit the broad right of parties un@e€.P. 10210 make fee agreemen{8. C.A.4th 1342pn C.C.P.
1021generally, see supra, 8149.)

Xuerebwas followed inLerner v. Ward (1993) 13 C.A.4th 155, 16 C.R.2d 43aintiffs sued defendants for
falsely representing that real property plaintiffs had agreed to purchase could be subdivided. The complaint alleged
causes of action for breach of contract, reformation, fraud, breach of fiduciary duty, and negligence. Before trial,
plaintiffs dismissed the contract counts and proceeded solely on the fraud cause of action. The jury returned a verdict
for defendants, and they moved for attorneys' fees. The trial court denied the motion on the ground that C.C. 1717 does
not authorize an award in a fraud action arising out of a contréeltd, judgment reversed; recovery was permissible
underC.C.P. 1021

(a) No recovery under C.C. 171A.tort action for fraud arising out of a contract is not an action on a contract
within the meaning of C.C. 171713 C.A.4th 159¢iting Schlocker v. Schlocker (1976) 62 C.A.3d 921, 133 C.R. 485,
McKenzie v. Kaiser-Aetna (1976) 55 C.A.3d 84, 127 C.R. upra, 8184, and other cases.)

(b) Recovery under C.C.P. 1021. C.C.P. 1@G2thorizes attorneys' fees where expressly provided in a contract.
The clause in the present contract was similar to thXiiareb It was not limited to an action on the contract, but
covered any action arising out of the contract, and this included any action for {f8.@.A.4th 160.Hence, although
plaintiffs, by proceeding only on a tort theory, gave up their opportunity to obtain fees under C.C. 1717, they still could
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have recovered fees underC.P. 1021However, defendants, as the prevailing parties, were entitled to thei(1@es.
C.A.4th 160.)

The following are among the numerous cases allowing the recovery of attorneys' fee€uDidRer1021in a tort
action arising out of a contract:

Santisas v. Goodin (1998) 17 C.4th 599, 607, 619, 71 C.R.2d 830, 951 P.2df8295201 [attorneys' fee
provision embraced contract and tort claims; C.C. 1717 did not bar recovery of fees incurred in defending tort claims].

Palmer v. Shawback (1993) 17 C.A.4th 296, 299, 21 C.R.2df6li&Gwing LernerandXuerel.

Adam v. DeCharon (1995) 31 C.A.4th 708, 712, 37 C.R.2ddifBg Xuereh plaintiffs could seek fees under
C.C.P. 1021as prevailing parties in tort action arising out of real estate contract, even though they did not prevail on
contract claim].

Sweat v. Hollister (1995) 37 C.A.4th 603, 610, 611, 43 C.R.2df886wing Xuereh defendant sellers were
entitled to fees unde€.C.P. 1021in tort action arising out of real estate contract, but defendant brokers, who were not
parties to contract, were not entitled].

Alistate Ins. Co. v. Loo (1996) 46 C.A.4th 1794, 1798, 54 C.R.2d|&Atuage of attorneys' fee provision in lease
encompassed any action that related to leased premises; follbeingi.

Childers v. Edwards (1996) 48 C.A.4th 1544, 1549, 56 C.R.2d@@ndants were entitled to costs, including
attorneys' fees, in tort action arising out of breach of real estate contract; foll0tmegeh.

Gonzales v. Personal Storage (1997) 56 C.A.4th 464, 478, 480, 65 C.R.2@d3 8/ere recoverable in tort action
for conversion of stored personal property where storage agreement included fee provision applicable to "any legal
action"; following Xuereh.

Johnson v. Siegel (2000) 84 C.A.4th 1087, 1101, 1102, 101 C.R.4¢#12iling defendants were entitled to
attorneys' fees in plaintiff's action for fraud and misrepresentation arising out of real estate transaction; following
XuerebandLerner.

Thompson v. Miller (2003) 112 C.A.4th 327, 333, 336, 4 C.R.3d®@jority shareholder was entitled to attorneys'
fees in minority shareholders' unsuccessful action alleging fraud, concealment, and breach of fiduciary duty in
defendant's purchase of shares from plaintiffs; broad fees provision in share purchase agreement provided for fees to
prevailing party "in any dispute under this Agreement”; distinguisiiirgess Electronixx v. Heger Realty Corp. (1998)

64 C.A.4th 698, 75 C.R.2d 37éfra, §201].

Wakefield v. Bohlin (2006) 145 C.A.4th 963, 987, 52 C.R.3d[H0Me buyer was entitled to attorneys' fees after
prevailing against seller on claim of negligent misrepresentation; real estate purchase agreement provided for fees to
prevailing buyer or seller in action arising out of agreement; ci8agtisak

SUPPLEMENT: [This section is current through the latest supplement]

SeeChinn v. KMR Property Management (2008) 166 C.A.4th 175, 182, 190, 82 C.R.3fk&§Bovision in lease
agreement was "exceptionally broad" and authorized fees in tort action between tenant and lessor; remand was
necessary to determine which party most realized its objectives through settlement and thus prevailed].
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7 Witkin Cal. Proc. Judgm § 186
[8 186] Recovery Denied.

In Moallem v. Coldwell Banker Commercial Group (1994) 25 C.A.4th 1827, 31 C.R.2¢2&3jff, as the assignee
of two corporations, received judgment against the corporations' real estate agents for negligence and breach of
fiduciary duty, but not on its claim for breach of contract. The attorneys' fees provision named defendant as its only
beneficiary. Both sides were denied attorneys' fees under C.C. 1717, the trial judge ruling that neither party had
prevailed on the contract. On appeal, plaintiff relied primarilyXarereb v. Marcus & Millichap (1992) 3 C.A.4th 1338,
5 C.R.2d 154supra, §185Held, affirmed as to attorneys' fees.

(a) Although the present case, like thaerehbline of cases, involved a tort claim arising out of a real estate
transaction with a contract provision for attorneys' fees, the critical and dispositive difference was that the provision
specifically limited entitlement to attorneys' fees to defendant. On that basis, the plaintiff's request for fees lacked
support under the contract and un@e€.P. 1021(25 C.A.4th 1832.)

(b) The public policy of mutuality of remedy established by C.C. 1717 applies only to attorneys' fees for contract
actions, not tort claims. Therefore, C.C. 1717 is limited to contract actions based on breach of contract, and where the
contract itself specifically provides for attorneys' fees incurred for its enforceif2ent.A.4th 1832.)

In Loube v. Loube (1998) 64 C.A.4th 421, 428, 74 C.R.2d plaftiffs brought a legal malpractice action against
the attorneys who had represented them in a real estate action. Concluding that plaintiffs suffered no damages from
defendants' representation in the underlying action, the trial judge rendered judgment for defendants and awarded them
attorneys' feedleld, award of fees reversed.

(a) The action here is not "on the contract" as required by C.C. 1717. Although the retainer agreement between the
parties provided for recovery of fees by the prevailing party in a "legal action or arbitration [that] is necessary to enforce
the terms of this Agreement," plaintiffs did not bring suit on the agreement. They sued for negligenCeA.4th 429.)
Although the parties had a contractual relationship and the legal action arose from that relationship, the cause of action
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sounded in tort and "was no more 'on the contract' than a claim for breach of fiduciary duty or for fraud involving a
contract."(64 C.A.4th 430.) Xuereig distinguishable; the attorneys' fee provision here, unlike the oKeéneh is
narrowly drawn and cannot be read as a contractual agreement to award fees in a legal malpracti¢@actidrth
430.)

(b) Although the majority of attorney time was directed to defending against plaintiffs’ legal malpractice claim, at
least some of it was devoted to responding to plaintiffs' additional claim that they were charged excessive fees in the
underlying action. That time is compensable under C.C. 1(64/7C.A.4th 430, 431.)

Other cases denying recovery of attorneys' fees include the following:

Jue v. Patton (1995) 33 C.A.4th 456, 459, 460, 39 C.R.2d@6&tnguishingXuereh fees were denied where
action was voluntarily dismissed before triall.

Exxess Electronixx v. Heger Realty Corp. (1998) 64 C.A.4th 698, 75 C.R.2th83d68188 [attorneys' fee
provision did not encompass tort actions].

Hasler v. Howard (2004) 120 C.A.4th 1023, 1027, 16 C.R.3d[gf&vailing broker was not entitled to attorneys'
fees in client's tort action alleging fraud, breach of fiduciary duty, and breach of duty to disclose; fee provision in listing
agreement provided for fees only in action regarding obligation to pay compensation; distingigbied).

Hasler v. Howard (2005) 130 C.A.4th 1168, 1170, 30 C.R.3d[lent who prevailed on appeal when broker
attempted to reverse order denying fees was not entitled to fees; contract did not entitle either party to fees, no matter
who prevailed, and fact that broker requested them in trial court did not mean that client could obtain them by
prevailing on appeal; distinguishirdsu v. Abbara (1995) 9 C.4th 863, 39 C.R.2d 824, 891 P.2di804, §199].

SUPPLEMENT: [This section is current through the latest supplement]

SeeCasella v. SouthWest Dealer Services (2007) 157 C.A.4th 1127, 1160, 69 C.R[8dwtB/ment agreement

provided for attorneys' fees incurred in enforcing agreement's provisions only; prevailing employee could recover fees
incurred in defending against employer's breach of contract claims, but not those incurred in litigating employee's
wrongful termination and other tort claims; relying Brxess Electronixx v. Heger Realty Corp. (1998) 64 C.A.4th 698,
75 C.R.2d 376text, p. 738].
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7 Witkin Cal. Proc. Judgm § 187
[8 187] Nature of Affirmative Defense.

(1) Tort Defense in Contract Actiofn Siligo v. Castellucci (1994) 21 C.A.4th 873, 26 C.R.2d 48&intiff seller
sued defendant buyer for breach of a contract for the sale of a business. Defendant asserted fraud as an affirmative
defense and filed a cross-complaint for fraud. Plaintiff prevailed at trial. In proving the amount of attorneys' fees,
plaintiff submitted his attorneys' invoices that separated the fees into two categories: one for services involving the
breach of contract action, and one for services in defense of the fraud cross-complaint. The trial judge divided the fees
in this same manner and only awarded fees designated in the breach of contract action, reasoning that if the causes of
action were separate and the fees could be allocated, then the prevailing party was only entitled to those fees related to
the contractHeld, reversed and remanded.

(a) C.C. 1717 does not independently bar an award for attorneys' fees in a tort action. Furthet,.Grielet 021
parties may validly contract for an award of attorneys' fees even though the action is based on tort rather than contract.
(21 C.A.4th 877.)

(b) "An obligation to pay attorney fees incurred in the enforcement of a contract ' includes attorneys' fees incurred
in defending against a challenge to the underlying validity of the obligatigd1 C.A.4th 878.Yhe pivotal point is
whether a defense against the noncontractual claim is necessary to succeed on the contractual claim. Because plaintiff
was required to defend against fraud in order to succeed on his complaint to enforce the agreements, the trial judge erred
in apportioning the award of attorneys' fees between the offensive and defensive aspects of (B& Casedth 879,
880.)

(2) Contract Defense in Tort Actiofn Plemon v. Nelson (1983) 148 C.A.3d 720, 196 C.R. t#court held that
a tort action for negligence did not make the statute applicable, even though defendant by cross-complaint pleaded a
contract with an attorneys' fees provision. Defendant alleged the contract defensively, asserting that any tort liability he
might incur as a result of plaintiff's negligence action was subject to a limitation of liability clause in the contract. Thus,
defendant's cross-complaint would not be regarded as an action to enforce the contract against plaintiff, i.e., to make
plaintiff liable under the contracf148 C.A.3d 724.jSeeGil v. Mansano (2004) 121 C.A.4th 739, 742, 17 C.R.3d 420
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[provision in release that provided for fees "[ijn the event action is brought to enforce the terms of this [Release]" did
not support fees award for defendant who asserted release as affirmative defense in action for fraud; although provision
can be drawn broadly enough to apply to defensive use of contract, this one was not].)

SUPPLEMENT: [This section is current through the latest supplement]
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7 Witkin Cal. Proc. Judgm § 188
[§ 188] Action for Equitable Relief.

As with tort claims (supra, 8184 et seq.), whether an award of fees on other noncontract claims, such as claims for
equitable relief, is appropriate depends on the scope of the contractual attorneys' fee provision; C.C. 1717 does not
apply to those claimsHxxess Electronixx v. Heger Realty Corp. (1998) 64 C.A.4th 698, 713, 75 C.R.ZleSte's
equitable claims for contribution and indemnity did not fall within lease provision authorizing fees in action to enforce
terms of lease or to declare rights under lease; equitable claims were created solely by operation of law and principles of
equity, not by lease; citin§antisas v. Goodin (1998) 17 C.4th 599, 71 C.R.2d 830, 951 P.2dr869,8201].)

SUPPLEMENT: [This section is current through the latest supplement]

In determining whether an action is "on the contract" under C.C. 1717(a), "the proper focus is not on the nature of the
remedy, but on the basis of the cause of action." Thus, causes of action for declaratory and injunctive relief and to quiet
title can be actions on a contradfgchlon v. Markowitz (2008) 168 C.A.4th 316, 347, 348, 85 C.R.3dwhBare home

buyers' claims were based on promissory note and deed of trust, their action against sellers was "on the contract,” even
though they sought declaration that note had been paid in full, injunction against foreclosure, and quiet title].)
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7 Witkin Cal. Proc. Judgm § 189
[§ 189] Action for Declaratory Relief.

In Texas Commerce Bank-El Paso v Garamendi (1994) 28 C.A.4th 1234, 34 C.R.pthirgHfs, banks that had
purchased investment contracts from an insolvent insurance company, sought declaratory relief against defendant
insurance commissioner in his capacity as conservator of the insolvent company. The action challenged defendant's
failure to designate plaintiffs' priority status in conservatorship proceedings as that of policyholders. The trial judge
ruled for plaintiffs, but ordered each party to bear its own costs including attorneydHigdsteversed as to attorneys'
fees.

(a) Plaintiffs' investment contracts provided for attorneys' fees to the prevailing party in any litigation to enforce
rights under those contrac{28 C.A.4th 1239.Actions for a declaration of rights based on an agreement are on the
contract within the meaning of C.C. 1717. Because the action had to do with the interpretation of the investment
contracts, it was on the contra¢28 C.A.4th 1246.)

(b) C.C. 1717(b)(1) provides that "the party prevailing on the contract shall be the party who recovered a greater
relief in the action on the contract." (See infra, §194.) Because plaintiffs won both at trial and on appeal, they were the
prevailing parties in the declaratory relief action within the meaning of C.C. {287C.A.4th 1246, 1247(BbeeSan
Francisco v. Union Pac. R. Co. (1996) 50 C.A.4th 987, 999, 58 C.R[adtibn for declaratory relief to determine
rights of parties to lease was "on the contract"; cifirgxas Commerce Bank-EI Pd3o

In Curry v. Moody (1995) 40 C.A.4th 1547, 48 C.R.2d g#&intiffs lent money to a borrower in return for a
promissory note and a deed of trust on the borrower's home. The borrower, who never repaid the loan, later reconveyed
the deed of trust, containing plaintiffs' forged signatures, to defendant, who eventually foreclosed on the home. In
plaintiffs’ action for declaratory relief and to quiet title, the trial judge awarded them damages equal to the principal on
the note, as well as attorneys' febleld, attorneys' fees award reversed. Defendant was not sued "on a contract as if [it]
were a party to it.(40 C.A.4th 1557 Plaintiffs' complaint did not plead a cause of action on the note, but rather for
declaratory relief and to quiet title. The only significance of the note was to provide the measure of damages suffered by
plaintiffs. As plaintiffs acknowledged, defendant was not obligated to plaintiffs on the @&€.A.4th 1557.{See
Exxess Electronixx v. Heger Realty Corp. (1998) 64 C.A.4th 698, 708, 75 C.R.20L37&, 8188.)
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SUPPLEMENT: [This section is current through the latest supplement]

SeeTurner v. Schultz (2009) 175 C.A.4th 974, 979, 96 C.R.3d®&e8 were proper where plaintiff unsuccessfully

sought declaratory and injunctive relief to avoid enforcement of agreement's arbitration provision; agreement provided
for fees incurred in connection with action to enforce agreement].
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[8 190] Action on Lease for Breach of Implied Warranty of Habitability.

In Fairchild v. Park (2001) 90 C.A.4th 919, 109 C.R.2d 4d@jntiff tenants leased a residence from defendant
landlord, who failed to provide a habitable dwelling. Plaintiffs were behind on their rent by about 1 year. A fire broke
out in the residence and destroyed plaintiffs' personal belongings. Plaintiffs sued for breach of contract, breach of the
implied warranty of habitability, negligence, and fraud, and defendant cross-complained for back rent. The trial court
dismissed plaintiffs' fraud claim and barred all tort relief on the warranty claim, but ultimately found for plaintiffs on
their breach of warranty claim and awarded them $ 89,000. The trial court awarded defendant $ 12,000 in back rent.
Because the lease provided for attorneys' fees for the landlord in an action brought for the breach of any of the
covenants contained in the lease, plaintiffs moved for fees under C.C. 1717. The trial court denied theHafation.
reversed.

Plaintiffs prevailed on a contract claim and are entitled to fees under C.C. 1717. Plaintiffs' recovery was not based
on a duty independent of the lease. The trial court expressly awarded damages based on defendant's breach of the
warranty of habitability, which is implied in every leage0 C.A.4th 925.Even though their complaint included an
allegation of negligence, plaintiffs could elect, after the finding of liability, to go forward on a contract theory to recover
attorneys' fees. Furthermore, the fact that plaintiffs were awarded the market value of their lost property does not mean
that they necessarily prevailed on a tort claim, nor does the fact that the covenant of habitability is imposed by law mean
that it sounds in tort. Finally, plaintiffs could recover on a contract cause of action even though they were in breach of
the lease by being behind on the rent; the implied covenant of habitability contained in the lease is independent of the
covenant to pay renf90 C.A.4th 927.)

One justice dissented, arguing that plaintiffs who, without justification, had withheld rent for 1 year could not
enforce a contractual attorneys' fee clause against deferfélar@.A.4th 931.)

SUPPLEMENT: [This section is current through the latest supplement]
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7 Witkin Cal. Proc. Judgm 8§ 191
[§ 191] Action by Party With Security Interest in Personal Property.

In California Wholesale Material Supply v. Norm Wilson & Sons (2002) 96 C.A.4th 598, 117 C.R.2u&a6if, a
materials supplier, obtained a security interest in a subcontractor's accounts receivable and filed a financing statement
reflecting that interest. After the subcontractor defaulted on its obligation to plaintiff, plaintiff sought to have defendant,
a general contractor, pay directly to plaintiff money that defendant owed the subcontractor. Instead, defendant paid the
money to another party to whom the subcontractor owed money and who had a prior perfected security interest in the
subcontractor's accounts receivable. Plaintiff sued defendant under former U.C.C. 9502 (now U.C.C. 9607), and the trial
court found that defendant had properly paid the other party. Defendant moved for attorneys' fees based on a fee
provision in the subcontract between it and the subcontractor. The trial court denied the motion, finding that the action
arose out of the security agreement between plaintiff and the subcontractor, rather than out of the subidelatract.
reversed.

(a) The action arose out of the subcontract. The subcontractor had given plaintiff a security interest in the
subcontract and plaintiff became the assignee of the subcontractor's rights in the subcontract. Even though plaintiff
framed its complaint as a U.C.C. collection action for damages, the parties necessarily litigated plaintiff's claim for
money allegedly due the subcontractor under the subcon{g&c€.A.4th 605.)

(b) Plaintiff is liable for attorneys' fees under the subcontract even though plaintiff was not a signatory to the
subcontract. Had plaintiff prevailed on its cause of action as the assignee under the subcontract, defendant would have
been liable to plaintiff for attorneys' fees under the subcontract's provision. Consequently, defendant is entitled to
recover those fees because it prevai(@6. C.A.4th 608.)

In Dell Merk v. Franzia (2005) 132 C.A.4th 443, 33 C.R.3d g84intiff bank entered into a security agreement
with a contractor. The agreement and the note that it secured both contained provisions requiring the contractor to pay
the bank's attorneys' fees in a collection action or an action to enforce the security agreement. The bank notified
defendant, one of the contractor's customers, that all proceeds of the contract between the contractor and defendant were
to be paid jointly to the bank and the contractor. When litigation ensued between the contractor and defendant, plaintiff
bank intervened, claiming first, that it was entitled to any amounts still due to the contractor from defendant, and
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second, that defendant should have made a previous progress payment jointly to plaintiff and the contractor. After
judgment for defendant, defendant was awarded attorneysHeds affirmed.

(a) Plaintiff's action to recover any remaining proceeds owed by defendant to the contractor, bank's assignor, was
based on the contract between the contractor and defendant, which did not contain a fees provision. Because plaintiff
would not have been entitled to collect attorneys' fees from defendant if plaintiff had prevailed on this claim, defendant
could not collect fees from plaintiff for defending this clai(@32 C.A.4th 451dlistinguishingCalifornia Wholesalg

(b) Plaintiff's action for repayment of the previous progress payment, however, was an action on the security
agreement within the meaning of C.C. 1717. Had plaintiff established that defendant was bound by the agreement, it
would have been entitled to attorneys' fees consistent with the agreement's provision. Defendant was therefore entitled
to an award of fees for successfully defending plaintiff's contractual claim regarding the progress péy32eatA.4th
454.)

SUPPLEMENT: [This section is current through the latest supplement]
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7 Witkin Cal. Proc. Judgm § 192
[§8 192] Contract Action Reduced to Judgment.

(1) Recovery Allowedn Rainier Nat. Bank v. Bodily (1991) 232 C.A.3d 83, 282 C.R. g&gntiff bank sued
defendants in the state of Washington on the basis that defendants were guarantors of a promissory note. The
Washington court gave judgment for plaintiff together with an award of attorneys' fees and costs, and plaintiff
domesticated the judgment in California. The trial court granted defendants' motion to vacate the judgment, on a finding
that defendants did not sign the guaranty and that Washington had no jurisdiction over them. The Court of Appeal
affirmed, and defendants then moved for attorneys' fees under C.C.H&Mi7they were entitled to fees.

Despite plaintiff's argument that the Washington judgment is not a contract within C.C. 1717, the original contract
action instituted by the bank, albeit a contract on which defendants were found to be not liable, controls under C.C.
1717. The purported guaranty provided for attorneys' fees in the event of a legal action to enforce its terms, plaintiff was
awarded attorneys' fees by the Washington court, plaintiff attempted to domesticate the entire Washington judgment,
and defendants are now the prevailing party. Had plaintiff initiated the litigation in California, defendants would be
entitled to an award of attorneys' fees. "It matters little to [defendants'] pocketbook whether their attorney was employed
to resist an action initially filed in California or to set aside a sister state judgment. [Plaintiff's] argument also overlooks
the fact that it actually received an award of attorney's fees which it tried to enforce. To disallow attorney's fees in this
factual situation would reward [plaintiff] for selecting an improper forum and would be contrary to logic and to the
spirit" of C.C. 1717(232 C.A.3d 86.)

(2) Recovery Deniedn Hambrose Reserve, Ltd. v. Faitz (1992) 9 C.A.4th 129, 11 C.R.2¢&88tiff sued on a
promissory note in New York and sought to enforce its judgment in California. The judgment did not include attorneys'
fees. Defendant successfully resisted enforcement and sought attorneys' fees under C.C. 1717 as the party prevailing on
the note Held, defendant was not entitled to fees.

(a) The action was not one on a contract under C.C. 1717, but was a proceeding to enforce a jU8dginantth
131))

(b) The analysis irChelios v. Kaye (1990) 219 C.A.3d 75, 268 C.R.tB&t the judgment merges and extinguishes
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contract rights, is persuasive. Furthermd®ajnieris distinguishable because it is based on equities "peculiar to that

case" that implicate the mutuality principle underlying C.C. 1{91C.A.4th 132.The plaintiff in Rainierhad selected

the Washington forum and had received attorneys' fees there as the prevailing party. When the California court ruled
that that forum was improper, equity demanded that the defendants recover attorneys' fees. "Equity does not compel the
same result here. [Plaintiff here] did not recover attorney fees in New York, so the issue of mutuality does ngParise.”
C.A.4th 133.)

SUPPLEMENT: [This section is current through the latest supplement]
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7 Witkin Cal. Proc. Judgm 8§ 193
[§ 193] Offset for Damages on Other Causes of Action.
An action may seek relief in addition to that based on a contract. If damages on a noncontract cause of action are
awarded against the party prevailing on the contract cause of action, an award of attorneys' fees under C.C. 1717 is
deducted from that award of damages. If the award under C.C. 1717 exceeds the damages on the noncontract cause of

action, the party prevailing on the contract is entitled to the net amount. (C.C. 1717(c).)

SUPPLEMENT: [This section is current through the latest supplement]
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7 Witkin Cal. Proc. Judgm § 194
[§ 194] Party Recovering Greater Relief.

(1) In General.The party prevailing on the contract is the party who recovered a greater relief in the action on the
contract. (C.C. 1717(b)(1); see C.E.B., Attorney Fee Awards 2d, §86.18 et seq.; Cal. Civil Practice, 4 Procedure, 833:47
[form; notice of motion to determine prevailing party and fix fees as costs in contract action]; on determination that
there is no prevailing party, see infra, §199.) Cases discussing when a party is the prevailing party under this rule
include the following:

Artesia Med. Dev. Co. v. Regency Associates, Ltd. (1989) 214 C.A.3d 957, 965, 966, 266 QrRplabitiff
lessor's unlawful detainer action against defendant lessee and defendant assignee, judgment of forfeiture of lease made
plaintiff the prevailing party, even though court allowed defendant assignee to remain in possession as lessee subject to
conditions].

Mustachio v. Great Western Bank (1996) 48 C.A.4th 1145, 1150, 56 C.R[adt831gh plaintiff's claim for
punitive damages was rejected on appeal, she was party prevailing on contract because she received damages for breach
of contract and conversion].

Wong v. Thrifty Corp. (2002) 97 C.A.4th 261, 263, 265, 118 C.R.2dl83sor who accepted lessee's offer to
compromise clearly was prevailing party and was entitled to attorneys' fees, even though lessee had not been
"determined" to be in default under lease, as required by attorneys' fee provision in lease; definition of "prevailing
party" in fee provision conflicted with definition in C.C. 1717(b)(1) and was therefore void].

Biren v. Equality Emergency Med. Group (2002) 102 C.A.4th 125, 139, 140, 125 C.R.pE8dant who was
awarded judgment on its cross-complaint was not prevailing party; judgment was to be applied as credit against larger
amount owed to plaintiff, and defendant obtained only "mixed" result on its various claims].

(2) Exception: Voluntary Dismissalhe general definition of prevailing party does not apply where the action has
been dismissed voluntarily or pursuant to a settlement, in which case there is no prevailing party. (C.C. 1717(b)(2); see
infra, 8200.)



Page 51
7 Witkin Cal. Proc. Judgm § 194

(3) Exception: Tender and Deposit.the defendant alleges tender and deposits in court the full amount to which
the plaintiff is entitled and the allegation of tender is found to be true, the defendant is deemed to be the prevailing
party. If a deposit has been made, the court must, on application of any party, order the deposit invested in an
interest-bearing account. The interest is allocated between the parties in the same proportion as the original funds are
allocated. (C.C. 1717(b)(2).)

(4) "Greater Relief" Is Not Necessarily Same as "Net Monetary Recovergears v. Baccaglio (1998) 60 C.A.4th
1136, 1139, 1155, 70 C.R.2d 7@ffendant, the lessor of a building, secured a personal guaranty from plaintiff, the
principal shareholder of the company to whom the building was leased. The guaranty guaranteed the lessee's
performance of the lease and required payment of reasonable attorneys' fees to the prevailing party in any legal action
concerning the guaranty. After the lessee company filed for bankruptcy and defaulted on the lease, plaintiff paid
defendant $ 112,000 under protest. Defendant eventually also received payments from the lessee's bankruptcy estate,
rent in mitigation, and the security deposit, totaling, with plaintiff's payment under the guaranty, $ 359,386. Plaintiff
sued defendant for breach of contract and other claims, alleging that the guaranty no longer existed, and requested $
112,000 in damages. Defendant cross-complained for an additional $ 5,461. The trial court found plaintiff liable on the
guaranty, but awarded plaintiff over $ 67,000 in damages, representing the amount that defendant had recovered from
the various payment sources exceeding what the lessee had owed to defendant on the lease. The trial court awarded
defendant nothing on his cross-complaint. The trial court then awarded defendant attorneys' fees, finding that he had
prevailed on the contract issugeld, affirmed.

(a) C.C. 1717 applies here. The statute plainly applies to contracts including bilateral fee pro{@&laDs\.4th
1146.)Thus, it permits fees to be awarded in contract actions where the contract provides for an award to the prevailing
party, not just to those where the contract purports to permit fees only to a specified au@A.4th 1149.)

(b) C.C. 1717 gives the trial court discretion to determine the prevailing party, regardless of which party received
the greater amount of damages. The trial court may apply equitable principles and conclude that the person receiving the
greater monetary judgment may not be the party recovering "greater relief" on the contract(66tiGrA.4th 1151.)
"In the event one party received earlier payments, settlements, insurance proceeds, or other recovery, the court has
discretion to determine whether the party required to pay a nominal net judgment is nevertheless the prevailing party"”
entitled to attorneys' fees under C.C. 1760 C.A.4th 1154, 1155.)

(c) The result would not be different undérC.P. 1032Even undeC.C.P. 103supra, §91), which defines
"prevailing party" to include the party who obtains a net monetary recovery, the court is not constrained to award
attorneys' fees to the party with the greatest net monetary recq@ér..A.4th 1155.Where there is evidence of other
success, such as here by collection of a portion of the funds at issue, the court may take that recovery into account when
determining who prevailed60 C.A.4th 1156.)n any case, C.C. 1717 is the applicable statute when determining
whether and how attorneys' fees should be awarded under a co(@a€tA.4th 1157.)

(d) The trial court here did not abuse its discretion in determining defendant to be the prevailing party. The trial
court noted that the "whole thrust” of its decision was to give effect to the guaranty, which plaintiff had hotly disputed,
and to award defendant the damages to which he was entitled under that contract. Plaintiff received money not because
the court found defendant liable for breach of contract, but because of the fortuitous circumstances of defendant
collecting from other source0 C.A.4th 1159.)

One justice concurred and dissented, arguing that C.C. 1717 applies only to unilateral contractual attorneys' fee
provisions, and that, because the contract here contained a reciprocal fee provision, C.C. 1717 was not applicable.
Nevertheless, according to this justice, defendant's attorneys' fee award was justifie@ (@ &erl032(60 C.A.4th
1160.)

SUPPLEMENT: [This section is current through the latest supplement]
(1) In General.SeeWood v. Santa Monica Escrow Co. (2009) 176 C.A.4th 802, 805, 97 C.R.3@labfiff was not
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entitled to fees, even though he prevailed on appeal of fees issue, where defendant was prevailing party on underlying
action in trial court; trial and appeal must be treated as parts of single proceeding, and prevailing party must be
determined by who prevails overall; citiddustachio v. Great Western Bank (1996) 48 C.A.4th 1145, 56 C.R.2d 33,

text, p. 744, andPresley of Southern Calif. v. Whelan (1983) 146 C.A.3d 959, 196 Ct&xt] 8196].
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7 Witkin Cal. Proc. Judgm 8§ 195
[§ 195] No Requirement of Final Judgment.

(1) Former Rule As originally enacted, C.C. 1717 provided that the "prevailing party" was the party in whose favor
final judgment was rendered. (SHational Computer Rental, Ltd. v. Bergen Brunswig Corp. (1976) 59 C.A.3d 58, 63,
130 C.R. 36Qdefendant prevailed on only issue tried, and was therefore prevailing party, even though plaintiff
nominally held judgment for amount that was never disputed and never litig&awfiels v. Sabih (1976) 62 C.A.3d
335, 339, 133 C.R. 7@lismissal for lack of prosecution was not final judgment within meaning of stalOteg v. BT
& G (1983) 141 C.A.3d 995, 999, 190 C.R. g8bder vacating judgment on confession was final judgment terminating
proceedings and establishing parties' rights].)

(2) Revised DefinitionThe definition of a prevailing party for purposes of C.C. 1717 was revised in 1981. The
court, on a party's notice and motion, must determine who is the party prevailing on the contract, whether or not the
action proceeds to final judgment. (C.C. 1717(b)(1).) However, final disposition is required. (See infra, §196.)

In EIms v. Builders Disbursements (1991) 232 C.A.3d 671, 283 C.Rpki#atiffs’ action was dismissed for failure
to bring it to trial within 5 yearsHeld, defendant was the prevailing party and was entitled to fé#sick Corp. v.
Safeco Ins. Co. (1986) 187 C.A.3d 1502, 232 C.R. #i¥@)ved a dismissal for failure to serve and return summons
within 3 years. There, plaintiff's claim was thrown out completely. "In any practical sense of the word, the defendant
'‘prevailed.' "(232 C.A.3d 674.JSo it is here. [Defendant] obtained all the relief it requested, and [plaintiffs] were
denied all of their demands(232 C.A.3d 675.)

(3) Determination on Motion of Losing Party Is Not Requir@tie provisions of C.C. 1717 requiring the court to
determine the prevailing party and to fix reasonable attorneys' fees on motion of "a party" do not necessarily give the
losing party the power to force the court to take that actioibérLa Cuesta v. Superior Court (1984) 152 C.A.3d 945,

200 C.R. 1plaintiffs bought property subject to deeds of trust issued by defendant, which contained due-on-sale
provisions. When defendant exercised its rights under those provisions, plaintiffs sought to enjoin the resulting
nonjudicial foreclosure. After a summary judgment for defendant was entered and affirmed on appeal, plaintiffs filed a
motion to require the trial judge to determine the prevailing party and fix reasonable attorneys' fees under C.C. 1717.
This was done to ensure judicial scrutiny of the amount of attorneys' fees, incurred in enforcing the right of foreclosure,
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that defendant would add to the amount necessary to pay off the loan. The motion was denied, and plaintiffs sought
mandamusHeld, writ denied.

(a) The amount of fees incurred by defendant in the injunction action would not necessarily be coextensive with the
fees incurred in connection with its overall effort to foreclose. Hence, in the absence of a showing of the services
performed and their value, it is doubtful that the court could properly make orders for attorney&l 526.A.3d 949.)

(b) In any event, plaintiffs have misconceived their remedy. They must allow defendant to set the amount of
attorneys' fees, which they can then challenge in a new action for declaratory relief or injunction in which they will be
entitled to attorneys' fees if they prevdil52 C.A.3d 950.)

SUPPLEMENT: [This section is current through the latest supplement]

(2) Revised DefinitionSeeProfit Concepts Management v. Griffith (2008) 162 C.A.4th 950, 953, 76 C.R.3d 396

[former employee was prevailing party in employer's action for breach of contract and was entitled to recover
reasonable attorneys' fees, where trial court granted employee's motion to quash service for lack of personal jurisdiction;
citing EIms v. Builders Disbursements (1991) 232 C.A.3d 671283515, text, p. 747].
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7 Witkin Cal. Proc. Judgm 8§ 196
[§ 196] Final Disposition Is Required.

In Presley of Southern Calif. v. Whelan (1983) 146 C.A.3d 959, 196 Cpraiftiff sued defendant for breach of
contract, and the trial judge granted defendant's motion for summary judgment. Plaintiff appealed, the summary
judgment was reversed, and plaintiff claimed his costs on appeal, including $ 8,699 in attorney#kdhe award
was improper.

(a) A party who prevails on appeal is not entitled to invoke C.C. 1717, where the appellate decision does not decide
who wins the lawsuit but instead contemplates further proceedings in the trial court. And the reversal of a summary
judgment is merely an interim stage of the litigation, much the same as denying a summary judgment motion or
overruling of a demurre(146 C.A.3d 961.)

(b) In Bank of Idaho v. Pine Avenue Associates (1982) 137 C.A.3d 5, 17, 186 C.rhé86urt said that an award
of fees to a plaintiff successful in this interim ruling would be proper after the action is finally decided, even if the
defendant prevails. This approach is unsound. It emphasizes procedural victories during the course of trial rather than on
the final disposition of the substantive issues. "Apportionment of fees is surely correct where the final result in a case is
both victory and loss for both sides, e.g., where plaintiff recovers on his complaint and defendant recovers on a
cross-claim. Apportionment, however, should not be based on the fact a party makes successful procedural maneuvers
during trial but loses the case. If such apportionment were allowed, a party who wins an unmitigated victory in a case
where fees are provided for by contract would have his right to fees offset by the fact his opponent won discovery,
evidentiary or other rulings during trial. Under tBank of Idahcapproach, a defendant whose motion for summary
judgment is denied by the trial court would have to pay the fees plaintiff incurred in opposing the motion even if the
defendant goes on to win the case; there is no real distinction between that scenario and a case such as the one at bench
where the settlement of an interim issue, such as summary judgment, requires a side trip to the Court of Appeal. It
would be both impractical and unfair to ask the trial courts to review all the procedural rulings in a case before deciding
who is entitled to what fees. A party who wins an outright victory should recover all his fees without offset for the fees
incurred by the other party(146 C.A.3d 962.)

Other cases discussing the requirement of a final disposition include the following:
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Lachkar v. Lachkar (1986) 182 C.A.3d 641, 648, 649, 227 C.R[l®dause order compelling arbitration was not
final determination of substantive rights, there was no prevailing party and no right to attorneys' fees].

Snyder v. Marcus & Millichap (1996) 46 C.A.4th 1099, 1102, 54 C.R.2d@&@&ndant was not entitled to fees,
despite successful partial appeal that reduced defendant's damages significantly, because defendant was not overall
prevailing party; approvin@resley of Southern Calind criticizingBank of Idahd.

First Sec. Bank of Calif. v. Paquet (2002) 98 C.A.4th 468, 475, 119 C.R.2[RA8&®holders who sued bank in
derivative shareholder action were parties in name only and therefore, after bank's cross-complaint against them was
dismissed, action was final as to them in their individual capacities and they were entitled to attorneys' fees, despite
possibility that they might be individually liable for fees if derivative action failed].

Estate of Drummond (2007) 149 C.A.4th 46, 50, 56 C.R.3d®Blicontestants were not prevailing parties
following dismissal of contract claims against them by probate court; dismissal was merely interim success, because
claimant was directed to, and did, pursue claims in other forum; criticiZimig v. BT & G (1983) 141 C.A.3d 995, 190
C.R. 690supra, 8195].

SUPPLEMENT: [This section is current through the latest supplement]

SeeOtay River Constructors v. San Diego Expressway (2008) 158 C.A.4th 796, 805, 70 C.R[Bdréy8that obtained

order denying petition to compel arbitration was prevailing party under C.C. 1717, even though merits of underlying
contractual dispute had not yet been resolved; party defeated only contract claim before trial court in discrete
proceeding to determine whether arbitration was necessary; distinguRtaslpy of Southern Calif. v. Whelan (1983)

146 C.A.3d 959, 196 C.R. text, p. 748];Turner v. Schultz (2009) 175 C.A.4th 974, 980, 96 C.R.3d B9 court

properly awarded fees to defendants in action to stay arbitration, where only issue before trial court (whether arbitration
should proceed) was resolved in defendants' favor; there was no need to wait for results of arbitration or to let arbitrator
determine fees; citin@tayandAcosta v. Kerrigan (2007) 150 C.A.4th 1124, 58 C.R.3d 864, 8168].
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7 Witkin Cal. Proc. Judgm 8§ 197
[8 197] In General.

A trial judge has wide discretion in determining who is the prevailing paHunt v. Fahnestock (1990) 220 C.A.3d
628, 633, 269 C.R. 614hfra, §198; see 16 California Lawyer 60 (July 1996) [determining prevailing party for purposes
of C.C. 1717].) Hence, where plaintiff guarantors failed to prevail on causes of action for damages, but were exonerated
from any further liability on their guaranties, the trial judge did not abuse his discretion in awarding thenKfeegef
v. Bank of America (1983) 145 C.A.3d 204, 217, 193 C.R. 322.)

In Nasser v. Superior Court (1984) 156 C.A.3d 52, 202 C.R. piintiff lessee filed a declaratory judgment
action to validate his 3-year option to renew the lease and to set the rent for the option period. The trial judge validated
the option but set the rent at an amount higher than that which plaintiff had requested in his declaratory judgment action
or previously offered; then the judge ruled that neither party had prevailed and awarded no attorneysidetirere
was no abuse of discretion, because the judgment was both "good news and bad news" for eqds@&th.3d 60;
on determination of no prevailing party, see infra, §199.)

Cases discussing the trial court's discretion to determine the prevailing party include the following:

Foothill Properties v. Lyon/Copley Corona Associates (1996) 46 C.A.4th 1542, 1554, 54 C.R [ib488urt did
not abuse discretion in awarding fees to defendant who obtained "simple, unqualified win," even though plaintiff
arguably prevailed on claim for right to certain documents; right was never seriously contested and plaintiff received
documents before trial; followinglsu v. Abbara (1995) 9 C.4th 863, 39 C.R.2d 824, 891 P.2di&@4, §199].

Acree v. General Motors Acceptance Corp. (2001) 92 C.A.4th 385, 402, 403, 112 C.Rs2d&@ntial evidence
supported finding that plaintiffs obtained "greater relief" in class action against corporation that provided financing for
purchase of automobiles; although defendant prevailed on majority of contract claims, plaintiffs prevailed on most
significant claim, defendant took nothing on its cross-complaint, and defendant made "weighty" changes in business
practices after action was filed].
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Jackson v. Homeowners Assn. Monte Vista Estates-East (2001) 93 C.A.4th 773, 786, 788, 113 C[Riad 363
court did not abuse discretion in awarding fees to plaintiffs who achieved main litigation objective, which was
amendment of covenants, conditions, and restrictions to allow renting of property, even though plaintiffs received only
nominal "nuisance value payment" for settling case and did not obtain most of requested relief].

Ajaxo v. E*Trade Group (2005) 135 C.A.4th 21, 57, 59, 37 C.R.3dl court did not abuse discretion in
determining that plaintiff, who won "simple, unqualified verdict" on breach of contract claim and established damages
over $ 1 million, was prevailing party, even though plaintiff recovered only fraction of damages it initially sought].

SUPPLEMENT: [This section is current through the latest supplement]
The following are among the numerous cases discussing the trial court's discretion to determine the prevailing party:

Ritter & Ritter, Pension & Profit Plan v. Churchill Condominium Assn. (2008) 166 C.A.4th 103, 125, 82 C.R.3d
389[homeowners were prevailing parties in action against condominium association and individual directors, where
jury awarded damages for association's failure to take remedial action; homeowners also prevailed on request for
injunctive relief, forcing association to obtain membership vote on need to perform remediation].

Federal Deposit Ins. Corp. v. Dintino (2008) 167 C.A.4th 333, 355, 84 C.R.3dd3®wer was entitled to fees
incurred in defending against bank’s breach of contract claim; trial court erred in considering bank's success on
noncontract causes of action, such as unjust enrichment, when determining which party prevailed on sole contract cause
of action; citingHsu v. Abbara (1995) 9 C.4th 863, 39 C.R.2d 824, 891 P.2d1@84,8199].

Kachlon v. Markowitz (2008) 168 C.A.4th 316, 349, 85 C.R.3d[B8&e buyers were prevailing party in action
against company that home sellers substituted in as trustee to conduct nonjudicial foreclosure; substituted trustee
consistently allied itself with sellers on essential issues relevant to claims on promissory note and deed of trust, was not
neutral in litigation, and did not limit itself to defending against damage claims based in tort; moreover, trustee's
immunity from liability under C.C. 47 (ummary(10th), Torts Supp., §563) did not prevent it from being liable for
attorneys' fees under C.C. 1717].
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7 Witkin Cal. Proc. Judgm § 198
[8 198] Multiple Prevailing Parties.

When an action involves multiple, independent contracts that each provide for attorneys' fees, the prevailing party for
purposes of C.C. 1717 must be determined as to each contract, regardless of who prevails in the overairattion. (
Contracting Co. v. St. Paul Fire & Marine Ins. Co. (1996) 47 C.A.4th 464, 491, 54 C.R.2ftie&hdant could receive
fees under two agreements while plaintiff received fees under third agreement, even though plaintiff's net recovery in
entire action on all three agreements far exceeded that of defendamjreeev. General Motors Acceptance Corp.

(2001) 92 C.A.4th 385, 401, 112 C.R.2d[@Bhough only 14,000 of 116,000 class members were awarded damages in
action against corporation that financed plaintiffs' acquisition of automobiles, trial court properly awarded attorneys'
fees to class without considering prevailing party status on individual basis; distinguismtzgwhich was not class

action, because present action involved standard sales agreement offered to class of borrowers, rather than multiple,
independent contracts].)

In Hunt v. Fahnestock (1990) 220 C.A.3d 628, 269 C.R. 8iete were three separate awards of attorneys' fees
under C.C. 1717. Plaintiff junior lienholder brought an action for judicial foreclosure and receivership against defendant
debtors and senior lienholder. The debtors had defaulted on promissory notes owed to plaintiff, which were secured by
two properties owned by the debtors, and on a loan to the senior lienholder, which was secured by a trust deed on the
second property. The senior lienholder cross-complained for indemnity against the debtors under the terms of the trust
deed. As to the first property, the debtors stipulated to judicial foreclosure for the unpaid principal balance of the loan,
interest, advances made by plaintiff on senior obligations, and plaintiffs' attorneys' fees. As to the second property, the
trial judge denied plaintiff judicial foreclosure and awarded the debtors attorneys' fees for their successful defense;
however, the judge found for the senior lienholder on its cross-complaint and awarded it attorneys' fees. The judge then
offset the senior lienholder's fees against the unpaid principal balance due plaintiff on the note secured by the second
property.Held, both the fee award to the debtors and the offset of the senior lienholder's fees were proper.

(a) Plaintiff contended that the fee awards created three prevailing parties, but that C.C. 1717 only permits one
party--or no party--to prevail. However, in an action involving several contracts, fees may be awarded to the prevailing
party on each contract, regardless of whether that party is the prevailing party in the action. Here, a different party
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prevailed on each of three independent, unrelated contracts: (1) In the foreclosure of the first property, plaintiff
prevailed on the note securing his loan on that property; (2) in the cross-complaint, the senior lienholder prevailed on
the trust deed securing its loan on the second property; (3) in the foreclosure on the second property, the debtors
prevailed on their note to plaintiff, secured by that propg220 C.A.3d 632.)

(b) The decision was also justified on equitable principles. The debtors were awarded fees because they
successfully defended foreclosure of the second property and because they were legally obligated to pay the senior
lienholder's fees under their trust deed. Thus, it was equitable to offset those fees against the unpaid balance due
plaintiff on the note secured by the second propd&20 C.A.3d 633.)

SUPPLEMENT: [This section is current through the latest supplement]
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7 Witkin Cal. Proc. Judgm 8§ 199
[8 199] No Prevailing Party.

(1) General RuleThe court may determine that there is no party prevailing on the contract. (C.C. 1717(b)(1).) In
Hilltop Inv. Associates v. Leon (1994) 28 C.A.4th 462, 33 C.R.2dt68Zrial judge found in favor of defendant on an
alter ego claim under a cross-complaint, but also in favor of plaintiffs on other cross-claims, including breach of
contract. The original complaint, verified by defendant on behalf of a corporation and limited partnership, had been
dismissed. Defendant filed a cost bill along with a motion to determine the prevailing party and fix attorneys' fees as
items of costs. The trial judge viewed the case in its entirety and determined that fairness required denying defendant
attorneys' fees, that defendant was not the prevailing party, and that there was no prevailindgddraffirmed.
While technically the defendant was a "prevailing party" in that he was not personally liable under an alter ego theory in
the cross-complaint, plaintiffs prevailed against the defendant-controlled partnership that caused plaintiffs to
cross-complain. "Under the circumstances the result was a draw.” C.C. 1717(b)(1) permits the court to exercise
discretion and determine that there is no party prevailing on the contract. The trial judge properly(BRIGAA.4th
468.)

(2) Abuse of Discretionin Hsu v. Abbara (1995) 9 C.4th 863, 39 C.R.2d 824, 891 P.2d @atiffs, who had
attempted to purchase defendants' home, sued for breach of the sales contract when the deal collapsed. The trial judge
found that no contract to sell the property had been formed, but denied defendants' motion for attorneys' fees under C.C.
1717, even though the parties' written offers had contained attorneys' fee provittaiseversed. "When a defendant
obtains a simple, unqualified victory by defeating the only contract claim in the action, section 1717 entitles the
successful defendant to recover reasonable attorney fees incurred in defense of that claim if the contract contained a
provision for attorney fees. The trial court has no discretion to deny attorney fees to the defendant in this situation by
finding that there was no party prevailing on the contra@.C.4th 877.)

In Deane Gardenhome Assn. v. Denktas (1993) 13 C.A.4th 1394, 16 C.R.2de84i%f homeowners association
sued defendant homeowners, seeking injunctive relief and damages for painting their home in violation of the restrictive
covenants. The trial judge gave judgment in favor of defendants, but denied their request for attorneys' fees, observing
that "with a micro ounce of cooperation, insight and judgment, this could have been a ten-minute small claims case."
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(13 C.A.4th 1397.) Heldgeversed. "We are not at all unsympathetic to the trial court's concerns. All too often attorney
fees become the tail that wags the dog in litigation. Particularly in homeowner disputes such as this where the allegedly
offending homeowner, rather than comply with neighborhood demands he or she remove something deemed to be
offensive, decides to stand on his or her 'property rights.' Often the economic value of what the homeowner gains is
minute compared to the litigation costs. However, holding the homeowner cannot recover reasonable attorney fees
because he or she controls whether the homeowners association is required to bring suit in effect renders the attorney
fees provision of the CC&R's unilateral. ... Furthermore, such a holding would be tantamount to holding homeowners
must always yield to the demands of their homeowners association and then pursue their damage remedy rather than
forcing the association to prove a violation of the CC&R(4.3 C.A.4th 1399.)

Other decisions have held that a finding that no party prevailed was an abuse of discretid?T (SElertg. Trust
1994-S2 v. Shlens (1998) 62 C.A.4th 304, 326, 327, 72 C.R.2firE8Tourt erred in denying plaintiff fees where note
and trust deed on which plaintiff sued contained attorneys' fees provisions, and plaintiff was unquestionably prevailing
party; fact that federal law barred defendant from asserting his state law defenses did not make it inequitable to apply
state law principles to issue of attorneys' fees; cititay]; Pacific Custom Pools v. Turner Const. Co. (2000) 79 C.A.4th
1254, 1267, 1272, 94 C.R.2d 7ffial court abused discretion in denying fees to general contractor who was granted
summary judgment on subcontractor's cross-complaint; even though contract between parties provided for fees in action
"brought against" subcontractor, C.C. 1717 made fee provision applicable to action by subcontractor, and general
contractor, as party that achieved "simple, unqualified win," was prevailing party under statutetisitirjg

SUPPLEMENT: [This section is current through the latest supplement]

(2) Abuse of DiscretionSeeSilver Creek, LLC v. BlackRock Realty Advisors (2009) 173 C.A.4th 1533, 1539, 93 C.R.3d
864[where property seller prevailed on main litigation objective regarding disposition of property, and buyer merely
prevailed on secondary issue regarding disposition of deposit, trial court abused its discretion by finding that neither
party prevailed; seller indisputably obtained greater relief; citisg v. Abbara (1995) 9 C.4th 863, 39 C.R.2d 824, 891
P.2d 804 text, p. 752].
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[§ 200] General Rule.

(1) Rule Established by Case Lalm.International Industries v. Olen (1978) 21 C.3d 218, 145 C.R. 691, 577 P.2d
1031, plaintiff sublessor sued defendant sublessee for damages for alleged breach of the lease. Defendant answered on
the merits and served interrogatories. Some time thereafter, plaintiff, having relet the premises at an increased rental,
filed a dismissal without prejudicéleld, defendant was not entitled to fees.

(a) Before the adoption of C.C. 1717, fees could not be recovered by the defendant under a contract provision when
the plaintiff voluntarily dismissed. The theory was that fees could not be taxed as costs, and could not be recovered
prior to dismissal because the clerk was not authorized to delay dismissal. While this procedural bar may have been
removed, public policy and equitable considerations call for adherence to the prior prgdi€3d 224.)

(b) A voluntary dismissal may result from the plaintiff's discovery that his action is without merit, or for other
reasons; e.g., the defendant may give the plaintiff substantially all of the relief sought, or the plaintiff may learn that the
defendant is insolvent. In those cases, equitable principles preclude recovery of fees by the defendant. And recovery by
the defendant in all voluntary dismissal cases would encourage plaintiffs to maintain pointless litigation in moot cases
or against insolvent defendants to avoid liability for feq@4. C.3d 224.)

Three justices dissented, arguing that: (a) When attorneys' fees are recoverable under statute they are deemed an
element of costs. (b) C.C. 1717 should be construed to authorize recovery of attorneys' fees whenever costs are
recoverable. (c) A voluntary dismissal determines litigation with finality comparable to a judgment on demurrer or on
findings or verdict; that there has been no determination of the merits and that a new action may be filed has no bearing
on the pragmatic result: termination of the pending litigati@i. C.3d 225, 226.)

The rule ofinternational Industriesvas applied innvestors Capital Management v. Reiff (1979) 96 C.A.3d Supp.
26, 158 C.R. 272]espite a significant factual difference: the voluntary dismissal was entered after a trial, judgment for
plaintiff, and reversal of the judgment on appeal. The majority held that the dismissal had the same effect as a dismissal
before trial; i.e., no final judgment was ever rendered, and defendant could not therefore be considered the prevailing
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party.(96 C.A.3d Supp. 28, 299 dissenting judge argued that the factual difference was controlling, and that equitable
considerations called for an award of attorneys' fees to a defendant who had been forced to go through a trial, and whose
judgment on appeal was on the merits and binding in the event of a ré@6aC.A.3d Supp. 31.)

(2) Codification of Ruleln 1981, the holding oternational Industriesvas codified as follows: "Where an action
has been voluntarily dismissed or dismissed pursuant to a settlement of the case, there shall be no prevailing party for
purposes of this section.” (C.C. 1717(b)(2); &asen v. Robert P. Warmington Co. (1988) 201 C.A.3d 939, 943, 247
C.R. 635.)The definition of prevailing party in C.C. 1717 is mandatory and cannot be altered or avoided by contract.
(Exxess Electronixx v. Heger Realty Corp. (1998) 64 C.A.4th 698, 707, 708, 75 C.R.po8@6hough lease provided
for fees to party that obtains relief by settlement, no attorneys' fees could be awarded with respect to contract claim for
declaratory relief, where parties settled action and cross-plaintiff dismissed complaint with prejudice].)

The following are among the cases discussing C.C. 1717(b)(2):

D & Jv. Ferro Corp. (1986) 176 C.A.3d 1191, 1193, 222 C.R. ghémissal on plaintiff's request, after
commencement of trial, is voluntary; hence, C.C. 1717(b)(2) precludes award of attorneys' fees].

Jue v. Patton (1995) 33 C.A.4th 456, 460, 39 C.R.2d[88lbwing International Industriesvoluntary dismissal
before trial precludes attorneys' fees award].

Honey Baked Hams v. Dickens (1995) 37 C.A.4th 421, 426, 43 C.R.Jdf®5plaintiff's voluntary dismissal of
contract action, defendant could recover fees despite bar in C.C. 1717; because contract provision was bilateral, statute
did not apply, and fees were independently available under contract].

Ryder v. Peterson (1996) 51 C.A.4th 1056, 1060, 59 C.R.2ddei@ndants were not entitled to attorneys' fees
where plaintiffs dismissed their contract and tort action without prejudice before trial; folloiegnd disagreeing
with Honey Baked Hanjs

Chase Manhattan Mortg. Corp. v. Lessel (1997) 55 C.A.4th 10, 13, 64 C.R.Zddlit8rs under deed of trust were
not entitled to fees where lender voluntarily dismissed its foreclosure action against them; foll&idg

Carver v. Chevron U.S.A. (2002) 97 C.A.4th 132, 150, 118 C.R.2¢&ER 1717(b)(2) did not apply where
plaintiffs dismissed only one cause of action among many, and that cause of action was inextricably intertwined with
another cause of action that went to trial; prevailing defendants were entitled to fees without need to apportion between
dismissed cause of action and others].

(3) Distinctions.The courts have recognized several distinctions from the general rule against designating a
prevailing party following a voluntary dismissal. (See infra, 8201 et seq.)

SUPPLEMENT: [This section is current through the latest supplement]

(2) Codification of RuleSeeMitchell Land & Imp. Co. v. Ristorante Ferrantelli (2007) 158 C.A.4th 479, 486, 70

C.R.3d 9unlawful detainer action that was based on tenant's alleged breach of lease covenants was "on a contract";
C.C. 1717(b)(2) precluded award of attorneys' fees to tenant following voluntary dismissal by lan@twctlotor

Credit Co. v. Hunsberger (2008) 163 C.A.4th 1526, 1530, 78 C.R.3¢{@&&1 1717(b)(2) precluded award of

attorneys' fees to defendant after plaintiff voluntarily dismissed its only cause of action against that defendant; dismissal
of all other claims being adjudicated in same proceeding is not necesdamyfia Glencoe, L.P. v. Neue Sentimental

Film AG (2008) 168 C.A.4th 874, 877, 85 C.R.3d §laintiff voluntary dismissed action for breach of lease after trial
started and while defendant's motion for judgment was pending; C.C. 1717(b)(2) precluded award of attorneys'
fees](New) Rule applies despite offer to compromise: C.C.P.(898, 8112 et seq.), which authorizes costs, including
fees, in some circumstances following a rejected offer to compromise, does not override the prohibition of attorneys'
feesin C.C. 1717(b)(2). (Sé®rd Motor Credit Co., supra, 163 C.A.4th 1582.C. 1717(b)(2) precluded award of
attorneys' fees to defendant, even though plaintiff had rejected his offer to compromise and then failed to obtain more
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favorable judgment; becau§eC.P. 998&loes not independently create right to fees, defendant's only avenue for fees
was C.C. 1717, and that avenue was blocked by C.C. 1717(b)(2)].)
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[§ 201] Distinction: Fees Incurred in Defending Noncontract Claims.

In Santisas v. Goodin (1998) 17 C.4th 599, 71 C.R.2d 830, 951 P.2dI89purchasers of a home sued the seller's
broker and the broker's attorney, alleging breach of contract, negligence, deceit, negligent misrepresentation, and
suppression of fact. After discovery, plaintiffs voluntarily dismissed the action with prejudice. Defendants moved to
recover their attorneys' fees, based on a provision in the residential purchase agreement that entitled the prevailing party
in a "legal action ... instituted by the Broker, or any party to this agreement, or arising out of the execution of this
agreement or the sale" to fees. The trial judge awarded defendants their fees and the Court of Appeal ldffidned.
defendants could recover fees incurred defendingdheclaims asserted against them.

(a) Effect of contractual provisionthe express provision for attorneys' fees in the residential purchase agreement
permits the prevailing party to recover attorneys' fees incurred for the defense of each of the contract and tort claims
alleged in the complaint. On its face, the provision embraces all claims. Furthermore, defendants are the prevailing
parties in this action as that term is used in the agreer(iERC.4th 608.)

(b) Effect of C.C. 1717 on contract clains.C. 1717 applies to contracts containing reciprocal as well as unilateral
attorneys' fee provisions, including those, like the one here, that authorize recovery of attorneys' fees by a "prevailing
party." (17 C.4th 614.)Vhen a complaint contains causes of action within the scope of C.C. 1717, meaning those
sounding in contract and based on a contract containing an attorneys' fee provision, and the plaintiff voluntarily
dismisses the action, C.C. 1717(b)(2) bars the defendant from recovering fees incurred in defending those causes of
action, even if contract terms authorize recovéty. C.4th 617.Hence, defendants here may not recover fees incurred
in defending plaintiff's contract clainf17 C.4th 619.)

(c) Effect of C.C. 1717 on noncontract clainfhe bar in C.C. 1717(b)(2) appliesly to causes of action that are
based on contract and are therefore within the scope of C.C. 1717. If the voluntarily dismissed action also asserts
noncontract causes of action, the attorneys' fee provision, depending on its wording, may give the defendant a
contractual right, unaffected by C.C. 1717, to recover fees incurred in litigating those causes of A¢toAth 617.)
That is the case here; defendants are entitled under the fee provision to recover the fees they incurred in defending the
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tort claims and C.C. 1717 does not bar that recovdry.C.4th 622.)

(d) Effect of Olen case. International Industries v. Olen (1978) 21 C.3d 218, 145 C.R. 691, 577 P.2du{03al],
§200, did not involve attorneys' fees under a contractual attorneys' fee provision as applied to tort claims, which are
outside the scope of C.C. 1717. Theref@denis not authority herg(17 C.4th 620.) Olewlid not establish an
inflexible rule of contract law that operates beyond the scope of C.C. 1717. It merely construed C.C. 1717 and has been
effectively superseded by the 1981 amendment that created C.C. 1717(b)(2) and codified its holding (see supra, §200).
(17 C.4th 622.)

(e) Conflicting Court of Appeal cases. Ryder v. Peterson (1996) 51 C.A.4th 1056, 59 C.R.200882¢ v. Patton
(1995) 33 C.A.4th 456, 39 C.R.2d 3&4ipra, 8200, are disapproved to the extent that they are inconsistent with the
conclusion that contractual attorneys' fee provisions are generally enforceable in voluntary pretrial dismissal cases
except as barred by C.C. 17117 C.4th 622footnote 9.)

Three justices concurred and dissented, arguing that defendants may recover both the fees incurred in defending the
tort claims and those incurred in defending the contract claim; neither are barred by C.C. 1717(b)(2) because that statute
"simply has no bearing where, as here, the parties are already contractually bound by a fully reciprocal fegtfause."

C.4th 631.)

Among the cases discussing this distinction are the following:

Exxess Electronixx v. Heger Realty Corp. (1998) 64 C.A.4th 698, 75 C.R.Jtk836e's tort claims for
constructive fraud and breach of fiduciary duty by broker did not fall within lease provision authorizing fees in action to
enforce terms of lease or to declare rights under lease; tort claims do not enforce a contract and claims here were
premised on duty that arose without regard to terms of lease; fees for lessee's contract claims were barred by C.C.
1717(b)(2)].

Del Cerro Mobile Estates v. Proffer (2001) 87 C.A.4th 943, 948, 105 C.R[aliHough mobilehome park
landlord's voluntary dismissal of action against tenant precluded tenant from recovering fees incurred in defending
against breach of contract claim, tenant could recover fees, under C.C. 798.85, incurred in defending against nuisance
claim; relying onSantisas v. Good|n

Silver v. Boatwright Home Inspection (2002) 97 C.A.4th 443, 449, 118 C.R.2@v&5 though home buyers
voluntarily dismissed action against home inspection company, C.C. 1717 did not bar recovery of fees company
incurred in defending against home buyers' noncontract claims, and fee provision in contract between company and
buyers was broad enough to cover those claims; nevertheless, trial court did not abuse its discretion in determining that
buyers, who had recovered virtually all their damages through settlement with other defendants, were prevailing party].

Topanga & Victory Partners v. Toghia (2002) 103 C.A.4th 775, 783, 127 C.R.2ftl@éhdant who was sued on
contract to which he was not party was barred from recovering attorneys' fees on contract causes of action by C.C.
1717(b)(2) when action was voluntarily dismissed; unlike defendar@aimisashowever, who were awarded
attorneys' fees incurred to defend noncontract causes, defendant here could not recover fees on noncontract causes
because he was not party to underlying contract].

Drybread v. Chipain Chiropractic Corp. (2007) 151 C.A.4th 1063, 1070, 60 C.R.3@sb®lessee was prevailing
party in action for wrongful possession following termination of lease, even though sublessor voluntarily dismissed
action before trial; attorneys' fee provision in sublease was broad enough to encompass noncontract claims, and
sublessor's claim that sublessee was unlawfully holding over after lease expiration was noncontract claim; citing
Santisas v. Good]n

SUPPLEMENT: [This section is current through the latest supplement]
SeeGogri v. Jack in the Box (2008) 166 C.A.4th 255, 274, 82 C.R.3dt828court had no authority to award fees
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incurred in defending against contract claims following plaintiff's voluntary dismissal; remand was required to
determine availability of fees for defending against tort and statutory claims; &tangsas v. Goodin (1998) 17 C.4th
599, 71 C.R.2d 830, 951 P.2d 338xt, p. 756].
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[§ 202] Distinction: Voluntary Dismissal of Trial De Novo Following Arbitration.

In Kelley v. Bredelis (1996) 45 C.A.4th 1819, 53 C.R.2d p&fintiffs sued defendant for breach of contract and
specific performance of a written lease and option contract concerning defendant's house. The lease contained an
attorneys' fee provision. The action was resolved in defendant's favor in judicial arbitration, and the arbitrator awarded
defendant her attorneys' fees. The plaintiffs requested a trial de novo, but later requested that the action be dismissed
with prejudice. Instead of dismissing, the trial judge vacated the request for trial de novo, entered judgment on the
arbitration award, and determined the amount of fees owed to defehtiddiaffirmed.

(a) Plaintiffs did not have an absolute right to dismiss their case. The result of that action would have been to avoid
paying attorneys' fees to defendant. Instead, plaintiffs' request for dismissal repudiated their requestiéonadrial
(45 C.A.4th 1826.Thus, the trial judge properly vacated plaintiffs' dismissal, which made C.C. 1717(b)(2) inapplicable
because there was no longer a voluntary dismi¢4&IC.A.4th 1832.)

(b) International Industries v. Olen (1978) 21 C.3d 218, 145 C.R. 691, 577 P.2d $0843, §200, does not bar
recovery of attorneys' fees whenever there is a voluntary dismissal. "It is re@téind@ar too broadly to suggest that it
means that attorney fees authorized by contract may never be awarded in the event of a voluntary dismissal after
arbitration but before trial de novo(45 C.A.4th 1828.)

(c) The substance of the arbitrator's award, including the award of attorneys' fees, is not appealable. Nevertheless,
the award was properly made under C.C. 1717 because the lease provided that the prevailing party should receive
attorneys' fees and defendant was clearly the prevailing gd&yC.A.4th 1828.)

(d) Defendant was entitled to fees as costs u@lex.P. 1033.5(a)(10)(Ajsupra, 8150) an@.C.P. 1032(a)(4)(b)
(supra, 8889, 92). Defendant was a prevailing party in whose favor a dismissal was entered bef(#s €i#l.4th
1833,citing Honey Baked Hams v. Dickens (1995) 37 C.A.4th 421, 43 C.R.2¢:6P8, §200.)

SUPPLEMENT: [This section is current through the latest supplement]
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[§ 203] Distinction: Issue of Entitlement to Costs and Attorneys' Fees Expressly Reserved.

In Reveles v. Toyota by the Bay (1997) 57 C.A.4th 1139, 67 C.R.2¢B48jff sued defendant car dealer for breach
of contract and under several consumer protection statutes in connection with the sale of a damaged and hazardous used
truck. On the day of trial, defendant agreed to settle for an amount that plaintiff had requested a year earlier. Plaintiff
refused to settle without expressly reserving his right to move for costs and attorneys' fees, and the parties' stipulation
provided for that motion to be made and determined. Despite the stipulation, defendant argued at the hearing on the
motion that because plaintiff had not obtained a judgment after trial, the court could not deem plaintiff to be the
prevailing partyHeld, award of costs and fees to plaintiff affirmed.

(a) Defendant could, and did, waive its right to have the merits of the action decided in a trial when it expressly
agreed to reservation of the costs isq8&.C.A.4th 1149.) International Industries v. Olen (1978) 21 C.3d 218, 145
C.R. 691, 577 P.2d 103%upra, §200, and C.C. 1717(b)(2) (supra, §200), are inapplicable because plaintiff here refused
to dismiss this action unless defendant promptly paid a costs award. Where there is no dismissal, a settling party may
seek fees under C.C. 1717 unless the right to do so was waived in the settlg7iebitA.4th 1150.Here, the right was
expressly reserve@s7 C.A.4th 1151.)

(b) Plaintiff was entitled to costs, as the party who obtained a "net monetary recovery,'Qiader 1032(a)(4)
(b) (supra, 891). The costs awarded were reasonably incurred and apprgpria@eA.4th 1151 .Furthermore, plaintiff
recovered a "greater relief" in the action on the sales contract and thus was entitled as a matter of right to costs,
including attorneys' fees, under C.C. 1717(b)(1) (supra, 8194)C.A.4th 1153.)

(c) Finally, C.C. 1717(b)(2) does not preclude an award of attorneys' fees and costs sought under othe(STatutes.
C.A.4th 1150, 1151 Rlaintiff here was entitled to fees under the Consumers Legal Remedies Act (C.C. 1780(d), supra,
§224)(57 C.A.4th 1154and the Song-Beverly Act (C.C. 1794(d), infra, §228§ C.A.4th 1158)SeeJackson v.

Homeowners Assn. Monte Vista Estates-East (2001) 93 C.A.4th 773, 778, 113 C.Rdtr}pRevelesbecause
parties expressly agreed on record and in settlement agreement to have trial court determine attorneys' fees issue before
dismissal could be entered, defendant waived right to contend that C.C. 1717 precludes that procedure].)
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SUPPLEMENT: [This section is current through the latest supplement]
C.C. 1780(d) was relettered C.C. 1780(e) in 2008.
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[8 204] Distinction: Where Prevailing Party's Right to Fees Arises Under Another Statute.

C.C. 1717(b)(2) does not bar a fee award where the prevailing party's right to recover fees arises under a fee-shifting
statute. Pamian v. Tamondong (1998) 65 C.A.4th 1115, 1119, 77 C.R.2¢d@8@ndant in whose favor dismissal was
entered in deficiency action on contract subject to Rees-Levering Automobile Sales Finance Act could be prevailing
party for purposes of that Act's attorneys' fee provision (C.C. 2983.4)[Cskmin v. Shewalter (1998) 66 C.A.4th 94,

107, 77 C.R.2d 60fulefendant could be considered prevailing party following plaintiff's dismissal of alleged SLAPP
suit]; Parrott v. Mooring Townhomes Assn. (2003) 112 C.A.4th 873, 878, 6 C.R.Jtidm@owners association could

be prevailing party under former C.C. 1354(f) (now C.C. 1354(c)), despite homeowners' voluntary dismissal of action
against association; C.C. 1717(b)(2) did not apply; cifiagniar]; Kim v. Euromotors West/The Auto Gallery (2007)

149 C.A.4th 170, 178, 56 C.R.3d 7RDC. 1717(b)(2) did not bar fee award for plaintiff whose claims arose under
Consumer Legal Remedies Act; citiRarrott].)

SUPPLEMENT: [This section is current through the latest supplement]

SeeFord Motor Credit Co. v. Hunsberger (2008) 163 C.A.4th 1526, 1532, 78 C.R.3d6f@D., supra, §20@[.C.P.

998 (text, 8112 et seq.) shifts fees only if there is contractual or other statutory basis for fees; it does not independently
create statutory right to fees; defendant's only avenue for fees was C.C. 1717 and that avenue was blocked by C.C.
1717(b)(2)].
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[§ 205] Settlement Under C.C.P. 998.

In Lanyi v. Goldblum (1986) 177 C.A.3d 181, 223 C.R.@aintiffs sued for breach of a contract that provided for
attorneys' fees. Defendants' compromise offer u@l€rP. 998 supra, 8112 et seq.;®al. Proc.(5th), Proceedings
Without Trial,882 et seq.) was accepted, but neither the offer nor the acceptance mentioned costs or attorneys' fees. The
trial judge entered judgment awarding costs but specifically disallowing attorneysHielesreversed.

(a) InRappenecker v. Sea-Land Service (1979) 93 C.A.3d 256, 155 C.Rh&1eurt concluded that a
compromise settlement undérC.P. 99&did not preclude recovery of costs under former C.C.P. 1032 when the
settlement terms were silent as to coéi§.7 C.A.3d 184.The issue here is whether the rationaldrafppenecker
should be extended to an award of attorneys' fees under C.C. 1717 as an item @l@@®A.3d 185.)

(b) In Folsom v. Butte County Assn. of Governments (1982) 32 C.3d 668, 186 C.R. 589, 652 PtBd &8ipreme
Court, relying largely on the reasoningRappeneckeheld that a settlement agreement concludes only the matters
contemplated by the parties, which ordinarily are those matters that would otherwise have to be resolved at trial.
Because costs and attorneys' fees authorized by statute are matters incidental to the judgment, the trial judge may award
costs and fees where the settlement agreement is silent as to(1¥ah€C.A.3d 186, 187.)

(c) "The combined reasoning BfappeneckeandFolsomcompels the conclusion” that attorney fees authorized by
C.C. 1717 are available to a party who prevails I§.€.P. 998compromise settlement that is silent as to costs and
fees.(177 C.A.3d 187.)

(d) Defendants argue that, because the underlying contract that did provide for fees was superseded by the
compromise agreement, which did not provide for fees, plaintiffs were not the prevailing parties under C.C. 1717. This
"merger and bar" argument must be rejected. First, the argument was rejeétetstm.Second, C.C. 1717(a) by its
terms applies to the contract on which the underlying action was brought, not to a subsequent settlement agreement.
(177 C.A.3d 188.)

(e) The claim that, under the 1981 amendment to C.C. 1717, plaintiffs were not the prevailing parties, must also be
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rejected. C.C. 1717(b)(2) applies to voluntary dismissals or dismissals pursuant to settlement, Gride®98 the
settlement results in a judgment, not a dismisdal7 C.A.3d 189.Although worded more broadly, C.C. 1717(b)(2)
appears to endorse the Supreme Court's holditigtémnational Industries v. Olen (1978) 21 C.3d 218, 145 C.R. 691,

577 P.2d 1031supra, §200, that C.C. 1717 fees are not recoverable when the plaintiff voluntarily dismisses without
prejudice before trial177 C.A.3d 189, 191As Folsommade clear, fees may be awarded when plaintiff dismisses with
prejudice. Hence, even if the express application of C.C. 1717(b)(2) only to dismissals were ignored, an award of fees
would still be permissible in the case offaC.P. 99§udgment, which, unlike a dismissal without prejudice, does
determine the rights between the parties. Under C.C. 1717(b)(1), the court is authorized to determine who is the
prevailing party and to award costs and fees accordirfiifz C.A.3d 192.)

(f) Because the settlement here did not encompass the question of C.C. 1717 fees, and because it is undisputed that
plaintiffs were the prevailing parties based on equitable considerations, they were entitled to an award of attorneys' fees
as an item of cost§177 C.A.3d 193.JSeeRitzenthaler v. Fireside Thrift Co. (2001) 93 C.A.4th 986, 989, 113 C.R.2d
579[compromise agreement that expressly settled "all damages and injunctive claims" did not encompass plaintiff's
claim for attorneys' fees under C.C. 1717; trial court properly awarded fé&s]g v. Thrifty Corp. (2002) 97 C.A.4th
261, 264, 118 C.R.2d 216ompromise offer was silent as to costs; trial court should have awarded fees to prevailing

plaintiff].)

SUPPLEMENT: [This section is current through the latest supplement]
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(1) In General.Several earlier Court of Appeal opinions expressed the view that only a party to the contract may
claim the statutory award. (Séenold v. Browne (1972) 27 C.A.3d 386, 398, 103 C.R. 775; Boliver v. Surety Co.
(1977) 72 C.A.3d Supp. 22, 29, 140 C.R. 259; Sain v. Silvestre (1978) 78 C.A.3d 461, 476, 144 C.R. 478;
Canal-Randolph Anaheim v. Wilkoski (1978) 78 C.A.3d 477, 486, 496, 144 C.RLA¥t.xases have made it clear
that in some situations, nonparties are entitled to fees.J&aes v. Drain (1983) 149 C.A.3d 484, 487, 488, 489, 196
C.R. 827; Loduca v. Polyzos (2007) 153 C.A.4th 334, 340, 62 C.R.3ph@B6ignatory homeowner was intended
third-party beneficiary of contract between general contractor and subcontractor and could recover fees under broad
provision in that contract; provision authorized fees for prevailing party and did not impose limitations on third-party
rights; citingReal Property Services Corp. v. Pasadena (1994) 25 C.A.4th 375, 30 C.R.2df&86209]; C.E.B.,
Attorney Fee Awards 2d, §86.11, 6.12; C.E.B., 3 Civil Proc. During Trial 3d, §826.107, 26.108.)

(2) Where Signatory Plaintiff Could Have Recovered Fée&eynolds Metals Co. v. Alperson (1979) 25 C.3d 124,
158 C.R. 1, 599 P.2d 8®)aintiff held promissory notes of a parent corporation and its subsidiary. The notes had an
attorneys' fees provision with a limitation to 15% of the principal. When the corporations went into bankruptcy, plaintiff
sued defendant shareholders and directors on the "alter ego" theory. The trial judge, rejecting the theory, gave judgment
for defendants, together with attorneys' fddeld, the award was proper but excessive in amount.

(a) Construing C.C. 1717 to carry out its purpose, the statute gives a reciprocal remedy for a nonsignatory
defendant sued on a contract as if he or she were a party to it, "when a plaintiff would clearly be entitled to attorney's
fees should he prevail in enforcing the contractual obligation against the defer@ant.:3d 128, 129 jere, had
plaintiff prevailed on its cause of action against defendants as the alter egos of the corporation, defendants would have
been liable on the notes and the attorneys' fees provision in the notes would call for an award against them. Hence,
under the reciprocal theory of C.C. 1717, they, as the prevailing parties, are entitled to attorne{@5f€e3d 129.)

(b) C.C. 1717 establishes a reciprocal right to attorneys' fees, and the statutory right should be no greater than the
contractual right. Hence, the amount awarded here, in excess of the 15% limit in the notes, was i@Bdp&d
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130.)

In Manier v. Anaheim Business Center Co. (1984) 161 C.A.3d 503, 207 C.Rhl&b8iffs sued for specific
performance and breach of a contract for the purchase of real property, claiming that defendants had breached an
agreement to assist plaintiffs in obtaining financing. The trial court found no such obligation, and gave judgment for
defendants. Defendants then sought an award of attorneys' fees based on a paragraph in the deposit receipt. The trial
judge held that, because one defendant had made handwritten changes in the receipt that plaintiffs had never accepted,
there was no contract, and hence no right to attorneys'ifesd, reversed.

(a) In Canal-Randolphthe court concluded that a nonsignatory to a contract may not recover attorneys' fees under
C.C.1717(161 C.A.3d 506.The contrary position was takenias v. Hill (1978) 87 C.A.3d 521, 151 C.R. 98jtten
by the same panel 10 months lat@r61 C.A.3d 506, 5071h Reynolds Metalthe Supreme Court relied heavily on
Babcock v. Omansky (1973) 31 C.A.3d 625, 107 C.R.&itajid not distinguish or disappro¥ganal-RandolphThe
Supreme Court did, however, specifically disappréveold v. Browngone of the cases relied on by the
Canal-Randolph court. (161 C.A.3d 53@ptnote 4.)

(b) Pas v. Hillstates the better rule. "The prevailing party in an action based on a contract where the opposing party
seeks attorneys fees under the agreement is entitled to recover his own fees pursuant to section 1717 whether the
contract is upheld or whether the court determines the prevailing litigant was not a party or signatory to the contract or,
as here, the contract is not enforceab{@61 C.A.3d 507.)

(c) The determination whether a party is entitled to attorneys' fees under C.C. 1717 depends not on the evidence at
trial but on the pleadings. Because both plaintiffs sought attorneys' fees on the basis of the alleged contract, defendants
as the prevailing parties are entitled to fees under C.C. 1717. Nor does it matter that one plaintiff was not a signatory to
the deposit receipt, because she alleged entitlement to attorneys' fees uiédr@.A.3d 508.)

Other cases allowing the recovery of fees where the signatory plaintiff could have recovered fees include the
following:

Lewis v. Alpha Beta Co. (1983) 141 C.A.3d 29, 33, 189 C.R[I@46ee who sued landlord and cotenant to enforce
restrictive covenant assumed by cotenant for lessee's benefit was entitled to claim benefit of lease provision for
attorneys' fees in cotenant's lease].

Montgomery v. Bio-Med Specialties (1986) 183 C.A.3d 1292, 1295, 1296, 228 C.Rh@6£holders who
intervened to defend action against corporation were entitled to attorneys' fees under C.C. 1717; failure to allege alter
ego relationship did not preclude award, because intervenors would have been liable to plaintiff for attorneys' fees had
plaintiff prevailed].

Korech v. Hornwood (1997) 58 C.A.4th 1412, 1419, 68 C.R.2d@®@&chanic's lien claimants invoked contractual
attorneys' fee provision by pursuing breach of contract claim against nonsignatory landowners and were therefore liable
for landowners' fees when breach of contract claim failed, even though claimants prevailed on their mechanic's lien
claimy.

Dell Merk v. Franzia (2005) 132 C.A.4th 443, 454, 33 C.R.3d 894ra, §191 [defendant was entitled to fees
incurred defending plaintiff's claim that defendant should have made payments jointly to plaintiff and contractor, in
accordance with security agreement between plaintiff and contractor; because security agreement contained attorneys'
fees provision that would have entitled plaintiff to fees had it prevailed, defendant was entitled to fees even though it
was not signatory to security agreement].

(3) Nonassuming Grantee of Properfynonassuming grantee of property encumbered by a deed of trust was at
first held not entitled to recover fees, because the grantee was not obligated on the contr&as(&d+ill, supra, 87
C.A.3d 535.But in Saucedo v. Mercury Savings & Loan Assn. (1980) 111 C.A.3d 309, 168 C.Rh&%durt that
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decidedPasreexamined its decision in the light of criticism by commentators, and took the opposite position,
overrulingPas. (111 C.A.3d 315"While the nonassuming grantee would not have been personally liable for payment

of attorneys fees under the note and deed of trust, the trustee and/or beneficiary would have been entitled to attorney
fees under the provisions of the deed of trust had they prevailed, and these fees would have become part of the debt
secured by the deed of trust. To prevent foreclosure of his interest, the nonassuming grantee would have had to pay off
the secured debt, including the attorneys fegkl'l C.A.3d 315.[SeeWilhite v. Callihan (1982) 135 C.A.3d 295, 301,

185 C.R. 215following Saucedp)

(4) Where Nonsignatory Is Employee of Signatdiyhe nonsignatory is an employee of a signatory and is sued for
actions taken in his or her official capacity, the nonsignatory may be entitled to recover attorneys' fe€ar{ges.
Chevron U.S.A. (2002) 97 C.A.4th 132, 149, 118 C.R.2d &A@ neys' fee provision in lease between corporation and
franchisees was broad enough to cover fees incurred by corporation in defending its employees against franchisees'
claims based on actions taken by employees in official capacities; claims against individual defendants clearly grew out
of transactions or relationships contemplated by lease; moreover, even if employees had not been named as defendants,
they would have been material witnesses and corporation's defense would have involved same issues].)

SUPPLEMENT: [This section is current through the latest supplement]

(2) Where Signatory Plaintiff Could Have Recovered F&=Pueblo Radiology Med. Group v. Gerlach (2008) 163

C.A.4th 826, 828, 77 C.R.3d 8&fial court properly awarded fees to nonsignatory, individual defendants after finding

that they were not alter egos of signatory corporate defendant, even though court had not yet determined whether breach
of contract occurred; had plaintiff prevailed on alter ego claim, whoever prevailed on breach of contract claim would

have been entitled to attorneys' fees; cititgynolds Metals Co. v. Alperson (1979) 25 C.3d 124, 158 C.R. 1, 599 P.2d

83, text, p. 763].
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In Super 7 Motel Associates v. Wang (1993) 16 C.A.4th 541, 20 C.R.2@I&88iff purchaser of real estate sued the
seller and the broker for fraud, seeking rescission of the contract of sale or, alternatively, damages. Plaintiff recovered
damages against defendant seller, but defendant broker was exonerated. Defendant broker subsequently was awarded
attorneys' fees under the fee provision of the conttdeld, the fee award was improper.

(a) Defendant broker was not a party to the sales contract.

(1) Although mentioned in the contract, the broker had no contractual obligations to either plaintiff or defendant
seller and had no interest in the sale of the prop€iify.C.A.4th 545.)

(2) Although defendant broker signed the document containing the sales contract, the document was in two parts:
the first was the sales contract to which defendant broker was a stranger; the second was the broker's commission
agreement, to which he was a contracting party. Thus, defendant broker's signature merely signified his assent to the
terms of the commission aspect of the document. Moreover, if defendant broker were considered a party to the sales
contract, the fee clause in the commission agreement would become redundant, because commission disputes would fall
within the general attorneys' fees clause in the sales contract. This would violate the rule of construction requiring,
where possible, that every part of a contract be given eff@6tC.A.4th 545, 546.)

(3) Defendant broker was not a party to the contract, despite his claim that entittement to a commission made him a
third-party beneficiary of the sale. That claim is inconsistent with the rule that a party may not be liable for fees unless
he agrees to the fee provision, because a third-party beneficiary does not participate in reaching the agtéement.
C.A.4th 546.Further, defendant broker's rights derived from the commission portion of the document, and the sales
contract contained no promise to pay defendant broker. Thus, he could not be a third-party beneficiary of the sales
contract(16 C.A.4th 547following Weber v. Dobyns (1961) 193 C.A.2d 402, 14 C.R. 103, 1 Suniity),

Contracts,§706.)
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(b) Naming defendant broker as a party defendant in rescission causes was of no import.

(1) Defendant broker, as a nonsignatory to the contract, could not recover on the theory that plaintiff was estopped
from denying his right to fees after suing him as if he were a contracting party; defendant broker could only recover if
he could have been liable for fees on the contrid@.C.A.4th 548.)

(2) The claim against defendant broker, however, was not "on the contract," and plaintiff neither sought nor could
have obtained rescission against him. Although a broker is a proper party defendant to a fraud claim seeking rescission
of the real estate sales contract and can be held jointly and severally liable for consequential damages, liability is not
premised on the contract but on fraud, and is ancillary to the contractual claim against the seller. Because a tort claim
for damages carries no award of attorneys' fees, defendant broker could not recover his fees under GI%. 1717.

C.A.4th 549.)SeeSweat v. Hollister (1995) 37 C.A.4th 603, 615, 43 C.R.2d[@8%ndant real estate brokers were not
entitled to fees under clause "similar, if not identical, to" claus8uper 7 Motel Associates v. W3ng2 San Diego L.
Rev. 539C.C. 1717 should be amended to clarify that contractual fee shifting applies only to signatories to contract].)

SUPPLEMENT: [This section is current through the latest supplement]
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In Glynn v. Marquette (1984) 152 C.A.3d 277, 199 C.R. bdintiff entered into a contract to purchase real property
from W. In violation of the contract, W sold the land to defendant M, who had knowledge of the facts and was therefore
not a bona fide purchaser. Plaintiff sued W and M for specific performance and other relief, and settled with W for $
5,000, reserving his rights against M. The trial judge gave judgment for plaintiff under C.C. 3395 (specific performance
against third person to whom property was conveyed). Plaintiff then filed a cost memorandum including a claim for $
24,750 in attorneys' feekleld, the trial judge properly struck the item for fees.

(a) C.C. 3395 does not provide that the contract between the seller and buyer is enforceable in like manner against
the seller's grantee. It refers only to "an obligation in respect to real property" that would be specifically erffd2ed.
C.A.3d 280.)

(b) A contract between a buyer and seller may contain many promises by the seller, including a promise to pay the
prevailing party's attorneys' fees in the event of litigation. The latter promise is compensable by a money judgment, and
plaintiff's remedy was against W, the other party to the contract. Having settled with W for $ 5,000, plaintiff was not
entitled to look to defendant M for additional attorneys' f€é52 C.A.3d 281.)

In Leach v. Home Savings & Loan Assn. (1986) 185 C.A.3d 1295, 230 C.RhB58stee of a testamentary trust
obtained two loans, and each time gave the lender a promissory note secured by a deed of trust against real property of
the trust. Plaintiff, a beneficiary of the trust, sued the lenders and others to clear title to the property by having the deeds
of trust declared void, and also sought an injunction to halt pending foreclosure proceedings. Defendants' motions for
summary judgment were granted, but their request for attorneys' fees, based on provisions in the deeds of trust and
promissory notes, was denied because plaintiff was not a signatory to the instruredfaffirmed.

(a) Under C.C. 1717, if plaintiff could have recovered attorneys' fees had she prevailed, defendants may recover
fees from her(185 C.A.3d 1305.However, only a few of the cases cited by defendants deal with a nonsignatory's
liability for fees under C.C. 1717, and "[n]one of these cases persuade us that [plaintiff] would be entitled to a fee
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award."(185 C.A.3d 1305.)

(b) Reynolds Metals Co. v. Alperson (1979) 25 C.3d 124, 158 C.R. 1, 599 P.add@3abcock v. Omansky (1973)
31 C.A.3d 625, 107 C.R. 512nvolve a nonsignatory defendant's right to receive attorneys' fees from a signatory
plaintiff who would have received fees if the plaintiff had prevailed. In our case, signatory defendants seek fees from ...
a nonsignatory plaintiff who would have no contractual or statutory right to receive fees if she had prevailed. The logic
of ReynoldsandBabcockdoes not apply in this different factual contextl'85 C.A.3d 1305, 1306.)

(c) The rationale oSaucedo v. Mercury Savings & Loan Assn. (1980) 111 C.A.3d 309, 315, 168 C.Rupf,
§206, andVilhite v. Callihan (1982) 135 C.A.3d 295, 301, 185 C.R. 243Jso inapplicable here. In those cases, the
nonsignatory plaintiff was the successor in interest to the signatory borrower, and the action to prevent foreclosure was
a practical alternative to refinancing. Here, plaintiff is a beneficiary of a trust, not a signatory's successor in interest, and
her action to prevent foreclosure was not an alternative to refinancing but an attempt to have the underlying debt
declared void(185 C.A.3d 1306.)

(d) The equitable estoppel theoryMfnier v. Anaheim Business Center Co. (1984) 161 C.A.3d 503, 207 C.R. 508,
supra, 8206, andones v. Drain (1983) 149 C.A.3d 484, 487, 488, 489, 196 C.R.i8based on the premise that a
party who alleges a right to recover attorneys' fees is estopped from claiming that he could not recover them if the other
party prevails. This theory was first announcedPas v. Hill (1978) 87 C.A.3d 521, 535, 151 C.R. @8ich was
criticized by legal writers and overruled 8aucedo"As such,JonesandManier are not well-founded.(185 C.A.3d
1306.)

(e) "Reynoldsand section 1717 require that the party claiming a right to receive fees establish that the opposing
partyactuallywould have been entitled to receive them if he or she had been the prevailing party. To the extent that
JonesandManier are inconsistent with this ruling, we decline to follow their reasoni@85 C.A.3d 1306, 1307.)

(f) Plaintiff's allegation of entitlement to attorneys' fees would have been insufficient. As a nonsignatory plaintiff,
she would have had no right to recover fees under the fee clauses contained in the notes and deeds of trust, and
defendants therefore may not recover fees from@&5 C.A.3d 1307.jSee32 San Diego L. Rev. 53proposing that
C.C. 1717 should be amended to clarify that fee-shifting applies only to contract signatories].)

The following are among the numerous cases denying fees sought from nonsignatory parties:

Alhambra Redevelopment Agency v. Transamerica Financial Services (1989) 212 C.A.3d 1370, 1381, 261 C.R. 248
[quotingLeach "[A] reciprocal right is only created where the party alleging he or she is entitled to attorney's fees '
actuallywould have been entitled to receive them if he or she had been the prevailing party' "].

Brusso v. Running Springs Country Club (1991) 228 C.A.3d 92, 110, 278 C.Rsufh8, 8172 [following
ReynoldsandLeach.

Wilson's Heating & Air Conditioning v. Wells Fargo Bank (1988) 202 C.A.3d 1326, 1333, 1335, 249 C.R. 553
[subcontractors were not entitled to fees in action against construction lender, despite stipulated judgment in their favor,
because lender was nonsignatory to attorneys' fee clauses in subcontracts with general contractor].

Abbett Elec. Corp. v. California Fed. Savings & Loan Assn. (1991) 230 C.A.3d 355, 359, 281 C[RlIdé2ng
Wilson's Heating & Air Conditionin

Selma Auto Mall Il v. Appellate Dept. (1996) 44 C.A.4th 1672, 1682, 52 C.R.2d 599, 9 Cal(BrgcAppeal
8246 [order requiring sublessee to post bond securing attorneys' fees owed by lessees to lessors was abuse of discretion;
sublessee was not party to lease containing attorneys' fee provision and did not expressly assume lease's obligations].

Sessions Payroll Management v. Noble Const. Co. (2000) 84 C.A.4th 671, 680, 101 C.Rl2eLange



Page 82
7 Witkin Cal. Proc. Judgm § 208

nonsignatory plaintiff, who sued as third-party beneficiary under contract, would not have been entitled to attorneys'
fees had plaintiff prevailed, prevailing signatory defendant was not entitled to fees; also, plaintiff was not estopped from
contesting fee award for defendant, even though plaintiff had asked for fees in its complaint; folleasiciy

Whiteside v. Tenet Healthcare Corp. (2002) 101 C.A.4th 693, 706, 124 C.R.ZdE&Mt who unsuccessfully
alleged that hospital improperly accepted payment from patient's group insurer after accepting payment from his
individual insurer was not liable for attorneys' fees under provision in contract between hospital and individual insurer;
because there was insufficient nexus between hospital and patient, patient would not have been able to enforce
provision, and contract in no way indicated that signatories intended provision to benefit or obligate subscribers to
insurance coveragel].

SUPPLEMENT: [This section is current through the latest supplement]

SeeAmtower v. Photon Dynamics (2008) 158 C.A.4th 1582, 1605, 71 C.R.3dé@hdant could not recover fees

based on provision in agreement to which plaintiff was not party; second agreement to which plaintiff was party did not
expressly or impliedly incorporate first agreement or its fee provisBli¢kman Turkus, LP v. MF Downtown

Sunnyvale, LLC (2008) 162 C.A.4th 858, 896, 76 C.R.3dI@25or could not recover fees from lessee's realtor based

on provision in commission agreement between lessor and lessor's realtor; agreement allowed fees in "litigation

between the parties hereto" and lessee's realtor was not party to agreement and would not have been entitled to fees had
it prevailed; citingLeach v. Home Savings & Loan Assn. (1986) 185 C.A.3d 1295, 230 C.Re&§3. 767, and

Sessions Payroll Management v. Noble Const. Co. (2000) 84 C.A.4th 671, 101 C.R.&xxt1 27,769].
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In Real Property Services Corp. v. Pasadena (1994) 25 C.A.4th 375, 30 C.R.20d&A6ff, a nonsignatory
sublessee movie theatre operator (RPS) sued defendant, the signatory landlord for breach of contract under a third-party
beneficiary theory. Under the original lease, the lessee was to build a parking garage and movie theatre, and RPS was
expressly designated as the sublessee who would operate the movie theatre. The lease included an attorneys' fees
provision. Defendant prevailed but was denied attorneys' féeld, reversed.

(a) A number of decisions deal with nonsignatories to contracts with attorneys' fees provisions, inceathg.
Home Savings & Loan Assn. (1986) 185 C.A.3d 1295, 230 C.RsEpB, §208Super 7 Motel Associates v. Wang
(1993) 16 C.A.4th 541, 20 C.R.2d 1%8Bipra, 8207, aniflanier v. Anaheim Business Center Co. (1984) 161 C.A.3d
503, 207 C.R. 50&upra, §206. The rule distilled from these cases is that "[a] party is entitled to recover its attorney
fees pursuant to a contractual provision only when the party would have been liable for the fees of the opposing party if
the opposing party had prevailed. Where a nonsignatory plaintiff sues a signatory defendant in an action on a contract
and the signatory defendant prevails, the signatory defendant is entitled to attorney fees only if the nonsignatory
plaintiff would have been entitled to its fees if the plaintiff had prevailéa5' C.A.4th 382.)

(b) When a lessor has expressly agreed to a sublease, as here, the sublessee is a third-party beneficiary of the
implied covenant of quiet enjoyment in the original lease. Further, when there is a sufficient nexus between the lessor
and a nonsignatory sublessee, the sublessee is entitled to enforce an attorneys' fee provision in the lease as a third-party
beneficiary. Here, the portion of the lease naming RPS as the sublessee establishes th@iExasith 383.)

(c) Not only was defendant potentially liable for any breaches it might have committed, including costs and
attorneys' fees, but plaintiff was liable for costs and attorneys' fees if it could not prove that defendant breached the
contract. Plaintiff had every right to expect that had it prevailed, it would have been entitled to attorneys' fees.
Therefore, under the reciprocity concept embodied in C.C. 1717, defendant, as the prevailing party, was entitled to an
award of reasonable attorneys' fees against RPS, a nonsignatory plaintiff, who sued to enforce the terms of the contract
in which RPS was expressly contemplated as a subleXe€. A.4th 383, 384.)
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(d) Plaintiff's contention that the propriety of denying attorneys' fees is dependent on the reason for the judgment is
rejected. "Any resolution ... to enforce the original lease agreement must be accompanied by an award of reasonable
attorney fees to the prevailing party. This is so whether the judgment is based upon the merits or lack of standing ...
Moreover, any lack of standing by RPS to bring the lawsuit does not alter the fact that RPS sued [defendant] to enforce
the contract, thereby entitling the prevailing party to its attorney f¢25.C.A.4th 384footnote 7.)

In Pacific Preferred Properties v. Moss (1999) 71 C.A.4th 1456, 84 C.R.2ddedéndants, sellers of a house,
received a note secured by a deed of trust as consideration for the sale. They later foreclosed on the deed of trust,
causing the buyers to sue plaintiffs, the brokers named in the purchase contract between the buyers and sellers. Plaintiffs
in turn sued defendants for wrongfully foreclosing. After defendants prevailed on their motions for summary judgment,
they sought an award of attorneys' fees, predicated on a provision in the purchase contract that, in any legal action,
proceeding, or arbitration arising out of the contract, "whether instituted by or against the BUYER or SELLER, or the
Brokers named herein, the prevailing party(s) shall be entitled to reasonable attorney's fees and costs." The trial court
denied fees, reasoning that plaintiffs were not parties to the conittaltt, reversed.

(a) "[T]here is no inherent impediment to a broker making a contract to pay attorney's fees, in any action arising
from the contract, by means of the same document used to memorialize the real estate purchase contract between buyer
and seller," which is exactly what occurred hgi€l C.A.4th 1461.7As the attorneys' fee provision expressly provides,
plaintiffs here promised to pay attorneys' fees if they were not the prevailing party in litigation arising out of the real
estate purchase contract. The buyers and sellers manifested assent to the reciprocal attorneys' fees right and obligation
by executing the contract. This manifestation of mutual assent met the requirements for an agreement and & hargain.
C.A.4th 1463.)

(b) Super 7 Motel Associates v. Wang (1993) 16 C.A.4th 541, 20 C.R.2du®3, 8207, is inapposite. The
attorneys' fee provision here, unlike the on&iper 7 "unambiguously includes the broker within the ambit of its
benefit provisions and its performance obligations." The "prevailing party," as used in the provision, is obviously
intended to apply to plaintiffg71 C.A.4th 1462.)

The following are among the numerous cases allowing fees sought from nonsignatory parties:

Abdallah v. United Savings Bank (1996) 43 C.A.4th 1101, 1111, 51 C.R.2di#8§ Real Property Services
Corp,; because nonsignatory plaintiff would have been entitled to fees if he had prevailed in action for breach of
contract, he was liable for fees as losing party].

Heppler v. J.M. Peters Co. (1999) 73 C.A.4th 1265, 1288, 87 C.R.2{p4rtiff homeowners who were assigned
general contractor's indemnification rights against defendant subcontractors were liable for fees incurred by prevailing
subcontractors, including fees incurred before assignment; plaintiffs would have benefited from fees provisions in
subcontracts had they won and were thus obligated to pay fees when they lostReiéingroperty Services Colp.

California Wholesale Material Supply v. Norm Wilson & Sons (2002) 96 C.A.4th 598, 608, 117 C.R.2d|3%0,
8191 [materials supplier to whom subcontractor had assigned right to accounts receivable was liable for fees in
supplier's action against general contractor who had paid money owed to subcontractor to party other than supplier,
even though supplier was not signatory to subcontract containing attorneys' fee provision].

Erickson v. R.E.M. Concepts (2005) 126 C.A.4th 1073, 1086, 25 C.R [adsd@nees of subcontracts incurred
subcontractual obligations for attorneys' fees; cititepplei.

SUPPLEMENT: [This section is current through the latest supplement]

SeeExarhos v. Exarhos (2008) 159 C.A.4th 898, 903, 72 C.R.3deM@h though plaintiff was not signatory to deposit
agreement between defendant bank and plaintiff's deceased grandmother, plaintiff was liable for bank's attorneys' fees
in plaintiff's unsuccessful negligence action against bank; as decedent's successor in interest under Prob.C. 377.11,
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plaintiff was even more closely aligned to decedent than contractual assignee is to contracting partyepititeg v.
J.M. Peters Co. (1999) 73 C.A.4th 1265, 87 C.R.2d 484, p. 771].
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7 Witkin Cal. Proc. Judgm § 210
[8 210] In General.

Reasonable attorneys' fees are recoverable in a civil action to appeal or review an award, finding, or other
determination of an administrative proceeding where (1) it is shown that the determination resulted from the "arbitrary
or capricious" action or conduct of a "public entity" or its officers, and (2) the complainant prevails in the action. The
fees are computed at $ 100 per hour and may not exceed $ 7,500. Actions resulting from the conduct of the California
Victim Compensation and Government Claims Board are exempted from these proviGionsC( 800(a)seeln re
Nada R. (2001) 89 C.A.4th 1166, 1181, 108 C.R.2d[@33/t.C. 800does not apply to appeals from trial court
judgments].) The award is mandatory where the prevailing complainant makes the necessary sRtuwmng,

Heating & Piping Employers Council v. Quillin (1976) 64 C.A.3d 215, 224, 134 C.R.88%Zuehlsdorf v. Simi Valley

Unified School Dist. (2007) 148 C.A.4th 249, 256, 55 C.R.3d[gé&r®ent who obtained preliminary injunction allowing
daughter to participate in soccer program was prevailing party uadet.C. 80Qeven though permanent injunction

was later denied as moot; parent succeeded in having daughter reinstated to team, league failed in its attempt to exclude
her, and arbitrary or capricious action by league was prohibited].)

SUPPLEMENT: [This section is current through the latest supplement]
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7 Witkin Cal. Proc. Judgm § 211
[§ 211] Public Entity.

The scope and effect @ovt.C. 800vere considered i@lson v. Hickman (1972) 25 C.A.3d 920, 102 C.R. 248.
Petitioner, discharged from his civil service position in the Sacramento County Assessor's office, sought mandamus in
the superior court to compel reinstatement and the payment of back salary. The superior court denied the writ but the
Court of Appeal reversed, directing that it issue. Petitioner then moved for allowance of $ 1,500 attorneys' fees, on an
uncontradicted showing that he had incurred liability for it. The county contended that the statute did not apply to a
local public agency, and that it could not be retroactively applied to this proceeding, which was commenced before its
effective dateHeld, the statute applied, and a reasonable fee, determined to be $ 1,000, should be paid.

(a) The statute refers to an administrative proceeding under the Government Code "or under any other provision of
state law." The county is a political subdivision of the state and its charter is a state law, and the reference to conduct of
a "public entity" makes it clear that the statute extends to the administrative action of local ag@ic@.3d 923.)

(b) The award is made where there was "arbitrary or capricious action." Here, the action was found to be
"discriminatory and illegal," and hence it was "arbitrary and capricio{@5"'C.A.3d 923.)

(c) The statute became effective March 4, 1972. The court's decision ordering issuance of the writ was made on
February 28, 1972, but the decision did not become final until the end of the 60-day period for hearing in the Supreme
Court. Hence, the proceeding was pending at the time the statute became effective, and a procedural change applies to a
pending action(25 C.A.3d 922.JSeeFontana Unified School Dist. v. Burman (1988) 45 C.3d 208, 225, 246 C.R. 733,

753 P.2d 689in teacher dismissal hearing, applicable statutedac.C. 44944(erllowing prevailing teacher to
recover reasonable attorneys' fees without limitation, rather@wan.C. 80).)

SUPPLEMENT: [This section is current through the latest supplement]
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7 Witkin Cal. Proc. Judgm § 212
[8 212] Action Must Be Arbitrary or Capricious.

(1) Definition. The phrase "arbitrary or capricious" has been interpreted to mean "conduct not supported by a fair or
substantial reason.Madonna v. San Luis Obispo (1974) 39 C.A.3d 57, 62, 113 C.R.<#Ebfidstate Theatres v.
Board of Supervisors (1975) 46 C.A.3d 204, 211, 119 C.R[@%&stion of fact for trial judge]A.B.C. Federation of
Teachers v A.B.C. Unified School Dist. (1977) 75 C.A.3d 332, 343, 142 C.Roladtving MadonnaandMidstatd;
Campbell v. Residential Rent Stabilization & Arbitration Bd. (1983) 142 C.A.3d 123, 129, 190 C.Rol828ing
MadonnaandMidstatg.)

Other cases interpreting the meaning of "arbitrary or capricious" include the following:

American President Lines, Ltd. v. Zolin (1995) 38 C.A.4th 910, 934, 45 C.R.2p3irttiff who challenged
amount of registration fees charged by Department of Motor Vehicles was not entitled to attorneys' fees; although
director's interpretation of registration agreement and department's authority was incorrect, it was not bad faith legal
position and was supported by substantial reason].

Gilliland v. Medical Bd. of Calif. (2001) 89 C.A.4th 208, 220, 106 C.R.2d[8&8n though medical board did not
have authority to impose statutory penalty, it did not act arbitrarily or in bad faith by arguing that it did].

Loewenstein v. Lafayette (2002) 103 C.A.4th 718, 737, 127 C.R.Riity'8 denial of property line adjustment
application that presented "close and difficult case" was not arbitrary and capricious].

(2) Determination by Trial Court. Plumbing, Heating & Piping Employers Council v. Quillin (1976) 64 C.A.3d
215, 134 C.R. 33%olds that the factual issue of capricious conduct must be determined by the trial court in the original
proceeding at the time the merits of the case are considered. The issue cannot be raised after a reversal(64 appeal.
C.A.3d 222, 225.|SeeStirling v. Agricultural Lab. Rel. Bd. (1987) 189 C.A.3d 1305, 1312, 235 C.Rrisfcourt's
finding that general counsel's action was arbitrary and capricious, made without taking evidence and based on a
misconception as to relief sought, was erroneoRsjs v. Biggs Unified School Dist. (2005) 126 C.A.4th 809, 822, 24
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C.R.3d 39dtrial court's determination that school district acted arbitrarily and capriciously when it refused to reelect
teacher to full-time equivalent permanent position was not abuse of discretion; district offered no rationale and failed to
defend its actions in response to teacher's mandamus petifiogijsdorf v. Simi Valley Unified School Dist. (2007)

148 C.A.4th 249, 255, 256, 55 C.R.3d 48ial court clearly found that refusal by school district and league to allow
transfer student to play soccer was "illogical and capricious"; award of fees GdeiC. 800vas within trial court's
discretion, where league's rules made it difficult to determine who was eligible to participate].)

(3) Legislative ConducfThe statute does not authorize fees where the public agency performed a purely legislative
function such as the adoption of a regulatory ordinance, but arbitrary or capricious conduct after its enactment may
support the awardReeves v. Burbank (1979) 94 C.A.3d 770, 777,778, 156 C.R. 667.)

SUPPLEMENT: [This section is current through the latest supplement]
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7 Witkin Cal. Proc. Judgm § 213
[§ 213] Complainant Only.

In Stirling v. Agricultural Lab. Rel. Bd. (1987) 189 C.A.3d 1305, 235 C.Ra3ébor union filed unfair labor practice
charges against a company. The general counsel for the Agricultural Labor Relations Board issued a complaint. A
settlement was reached, which the board rejected, and the general counsel petitioned for a writ requiring the board to
adopt standards for reviewing settlements and to consider the proposed settlement in the light of these standards. The
superior court summarily denied the petition and awarded attorneys' fees to the labor union, the real party in interest.
Held, award reversed.

(a) The complainant undé&ovt.C. 800s the party who seeks appellate review of an adverse determination in an
administrative hearing, and who successfully asserts that the official conduct in question was arbitrary or capricious.
The complainant in the writ proceedings was petitioner general counsel, not the labor(l8®a&.A.3d 1311, 1312.)

(b) When the Legislature intends that the successful side will recover attorneys' fees no matter who brought the
legal proceeding, it typically uses the term "prevailing party." If, on the other hand, the Legislature desires to authorize
the award only to one or another side, it uses such terms as "plaintiff* or "defendant.” This intent apGeatsin
800. "[T]he Legislature only intended that the party bringing the appeal or writ proceeding, and not any prevailing
party, should be eligible for attorney's fees. It is, after all, only an appellant or petitioner who would seek appellate
review of official acts on the grounds they are "arbitrary or capricious.' Respondents and real parties, in contrast, seek no
relief. Instead of seeking review and reversal, they seek denial and affirmance. Since the statute covers both appeals and
writ proceedings, it is only sensible that the Legislature would employ a term that describes parties who seek relief in
both proceedings, an appellant and a petitioner, alike: the complaia8®.'C.A.3d 1311.)

SUPPLEMENT: [This section is current through the latest supplement]
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7 Witkin Cal. Proc. Judgm § 214
[8 214] Need for Formal Hearing.

Govt.C. 80thas been held to permit an award of attorneys' fees on appeal or review from a determination of any
administrative proceeding. It is not limited to the review of determinations at formal administrative hearings. Hence, an
award was proper where the challenged government action consisted of a letter summarily rejecting petitioner's request
for a grievance hearing. Denial of the grievance was an administrative decision which necessarily occurred at an
"administrative proceeding.Fprrest v. Trustees of Calif. State Universities & Colleges (1984) 160 C.A.3d 357, 365,

367, 206 C.R. 595.)

Kistler v. Redwoods Community College Dist. (1993) 15 C.A.4th 1326, 19 C.R.2a4tfed a contrary result,
criticizing what it referred to as "broad dicta" Forrest Plaintiffs, former community college administrators, were
awarded attorneys' fees undgovt.C. 800after they successfully challenged defendant community college district's
actions terminating their annual contracts early and forcing them to use accrued vacation balances in order to be paid for
the remainder of their termsleld, award reversed.

(a) Govt.C. 80Capplies only to appeals from a final administrative determination by an administrative law judge,
not to every determination by a public agency. Here, no hearing occurred and no hearing was contefhpl@téd4th
1336, citing Sullivan v. Calistoga Joint Unified School Dist. (1991) 228 C.A.3d 1313, 279 C.R. 529.)

(b) "In Sullivan,... we implicitly rejected the view taken in certain dicta of the Second DistriEbimest... which
suggested any administrative decision might qualify for attorney fees on appeal under section 800. We note that the
result inForrest,as opposed to the broad dicta contained therein, was corrdedriast,the employee sought a
grievance hearing to which he was entitled, but the state university refused to convene the hearing. ... Since an
administrative hearing would have been held, for the protection of the employee and at his request, if not for the illegal
act of the state university, section 800 could apply despite the fact that, technically, no administrative hearing had taken
place."(15 C.A.4th 1336.[Se€eTraverso v. People (1996) 46 C.A.4th 1197, 1211, 54 C.R.2qd&H4al of billboard
permit is not "administrative proceeding” within meaning3wvt.C. 80(because there is no hearing involved];

Gustafson v. Zolin (1997) 57 C.A.4th 1361, 1367, 67 C.R.2dI8#&r from DMV advising driver that his license
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suspension could not be set aside without further documentation was not "administrative proceedinGowh@er
800, which is limited to administrative hearings or similar proceedings that present issues for hearing and disposition].)

SUPPLEMENT: [This section is current through the latest supplement]
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7 Witkin Cal. Proc. Judgm § 215
[§ 215] Welfare Determinations.

Within 1 year after receiving notice of a final welfare decision, a welfare applicant or recipient may file a petition for
writ of mandamus to review applicable questions of law. An applicant or recipient who prevails is entitled to reasonable
attorneys' fees and costs. (Welf.C. 10962.)

In Trout v. Carleson (1974) 37 C.A.3d 337, 112 C.R. 282award was upheld even though the applicant had been
represented by California Rural Legal Assistance, a nonprofit corporation, and was not obligated to pay any fees to it. It
was sufficient that the claimant was represented by an attorney who, if acting in a private capacity, would have been
entitled to compensatiof37 C.A.3d 343.JSeeRoberts v. Brian (1973) 30 C.A.3d 427, 429, 106 C.R.[a8rds for
fees in trial court, on appeal from adverse judgment, and on appeal from award of the two earlieisrms]; Swoap
(1974) 41 C.A.3d 375, 384, 116 C.R. Jidlowing Trout,and ordering that fees for appellate services be awarded by
trial court on remand]t.una v. Carleson (1975) 45 C.A.3d 670, 673, 119 C.R.[idlbwing TroutandHorn; services
rendered by county legal aid society].)

In Silberman v. Swoap (1975) 50 C.A.3d 568, 123 C.R. #iis6award was upheld although the petitioner brought a
traditional mandamus proceeding to compel the director of the Department of Social Welfare to perform a mandatory
duty, rather than an administrative mandamus proceeding to review a de¢idD.A.3d 571.)n Hypolite v. Carleson
(1975) 52 C.A.3d 566, 125 C.R. 22ilyards were sustained, although the plaintiffs sued not only on their own behalf
but as representatives of a clag2 C.A.3d 587.)

SUPPLEMENT: [This section is current through the latest supplement]
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7 Witkin Cal. Proc. Judgm § 216
[§ 216] Hospital Disciplinary Decisions.

B. & P.C. 809.%uthorizes an award of attorneys' fees to the substantially prevailing party in a suit challenging an
action taken or restriction imposed that is required to be reported EhdeP.C. 805(medical and health care peer
review), if the adverse party's prosecution or defense was frivolous, unreasonable, without foundation, or in bad faith.
For this purpose, when a plaintiff obtains an award of damages or permanent injunctive or declaratory relief, the
plaintiff is considered to have substantially prevailed and the defendant not to have substantially pré:aflél Q.

809.9)

In Mir v. Charter Suburban Hosp. (1994) 27 C.A.4th 1471, 33 C.R.2d tP48ugh administrative mandamus
proceedings, plaintiff physician successfully overturned a hospital's disciplinary action against him on the ground of
insufficient evidence, and was upheld on appeal. The trial judge found that the hospital had opposed mandamus
unreasonably and without foundation and granted plaintiff attorneys' fees Bn&d?.C. 809.9 Held, award of
attorneys' fees reversed.

(a) Plaintiff was a substantially prevailing party for purposeBo& P.C. 809.9in that he had "obtained what
amounted to declaratory relief from the superior court on administrative mandaf@u<:A.4th 1479.1 petition for a
writ of mandamus to review an administrative decision "in effect seeks declaratory relief as to the rights of the parties."
Consequently, a petitioner who prevails on mandamus "is entitled at that juncture to seek attorney fees" undé. section
& P.C. 809.9 (27 C.A.4th 1480.)

(b) However, grant of a petition for writ of mandamus due to a lack of substantial evidence "does not amount to a
finding that the defense to the petition was unreasonable or without foundg2anC'.A.4th 1482.)

(c) Based on legislative history, the statute should properly be construed as a sanctions measure specifically
applicable to actions challenging medical peer review decisions, and not as creating a broad entitlement to attorneys'
fees to the prevailing party in an action challenging a peer review dec{@o1C.A.4th 1484, 1485.)

(d) "[A] determination that administrative findings are not supported by 'substantial evidence' ... is not synonymous
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with a determination there wam supporting evidence(27 C.A.4th 1486.Further, "if the mere overturning of a

hospital's decision for a lack of substantial evidence gave rise to recovery under section 809.9 on the grounds of
‘unreasonable’ or ‘without foundation,' the statute's provision for recovery of attorney fees where a hospital's action or
defense was so lacking in merit as to be 'frivolous’ or 'in bad faith' would be rendered surpl@ageA.4th 1487.)

A lengthy dissent criticized the majority for concluding tiBat& P.C. 809.9wvas unclear as to what circumstances
allowed recovery of attorneys' fees by a prevailing party, contending that the statute "clearly sets alt¢foative
categories under which such fees may be award@d.C.A.4th 1488.)

SUPPLEMENT: [This section is current through the latest supplement]
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7 Witkin Cal. Proc. Judgm 8§ 217
[§ 217] Standard for Awarding Fees.

(1) In General.In an action under the California Fair Employment and Housing Act (FEHA) (saen@mary(10th),
Constitutional Law8915 et seq.), the trial court has discretion to award attorneys' fees to the prevailing@avtyC(
12965(b)) "The language, purpose and intent of California and federal antidiscrimination acts are virtually identical.
Thus, in interpreting FEHA, California courts have adopted the methods and principles developed by federal courts in
employment discrimination claims arising under title VIl of the federal Civil Rights Act ... , and under the federal Age
Discrimination in Employment Act."Gummings v. Benco Bldg. Services (1992) 11 C.A.4th 1383, 1386, 15 C.R.2d 53.)

Among the many cases discussing the propriety of a fees award under FEHA are the following:

Tipton-Whittingham v. Los Angeles (2004) 34 C.4th 604, 608, 21 C.R.3d 371, 101 P.Raihpénion case to
Graham v. DaimlerChrysler Corp. (2004) 34 C.4th 553, 21 C.R.3d 331, 101 P.3dnf®0,8265; catalyst theory,
which allows attorneys' fee award for plaintiff who has been catalyst in bringing about relief sought by litigation,
applies to actions und&ovt.C. 12965(1)

Flannery v. California Highway Patrol (1998) 61 C.A.4th 629, 637, 71 C.R.2d 882, §312 [plaintiff who
alleged harassment, discrimination, and wrongful termination was entitled to fee award under FEHA, but remand was
necessary to reconsider amount of award].

Horsford v. Board of Trustees of Calif. State University (2005) 132 C.A.4th 359, 393, 33 C.R.Rdd4burt
abused discretion in calculating amount of plaintiffs' fee award; court did not attempt to fully compensate plaintiffs'
attorneys for services provided, failed to use attorneys' time records as starting point for lodestar determination, failed to
consider adequately propriety of higher hourly rate for out-of-town counsel, failed to consider relevant factors for
awarding enhancement multiplier, and required attorneys to look to plaintiffs to make up for any undercompensation].

Nichols v. Taft (2007) 155 C.A.4th 1233, 1240, 66 C.R.3d[6&0 court abused discretion by using fee multiplier
to compensate for higher rates of out-of-town counsel; plaintiff failed to show that hiring local counsel was impractical,
trial court mistakenly believed that it was required to impose multiplier uribesford.
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(2) Award to Prevailing Defendant.he standard a trial court must use in exercising its discretion in awarding fees
to a prevailing defendant was set forth@hristiansburg Garment Co. v. Equal Emp. Opportunity Com. (1978) 434 U.S.
412,98 S.Ct. 694, 54 L.Ed.2d 648nder that standard, such awards should be permitted "not routinely, not simply
because he succeeds, but only where the action brought is found to be unreasonable, frivolous, meritless or vexatious."
(Cummings v. Benco Bldg. Services, supra, 11 C.A.4th 1387.)

In Hon v. Marshall (1997) 53 C.A.4th 470, 62 C.R.2d 44 employee's FEHA action against her former employers
ended in summary judgment for defendants as a result of plaintiff's failure to exhaust her administrative remedies. The
trial judge awarded defendants their attorneys' fees uBdet.C. 12965Held, reversed.

(a) A defendant who is granted summary judgment in a FEHA action because of a jurisdictional defect does not
qualify as a "prevailing party" entitled to fees und&ovt.C. 12965The federal courts that have considered this issue in
actions involving federal statutes, such as Title VII of the Civil Rights Act of 1964, the Age Discrimination in
Employment Act, the Americans with Disabilities Act, and the Civil Rights Attorney's Fees Awards Act of 1976, have
concluded that an award should not be made to defendants who prevail as a consequence of a jurisdictional defect. The
reasoning in these cases is sound. Furthermore, interp@tagC. 129650 include defendants such as these as
"prevailing parties" would encourage plaintiffs to file actions in federal courts under the federal civil rights statutes,
rather than in state courts under the FEHA. "This would defeat the policy of keeping the California law as an effective
remedy against [employment] discrimination and would undermine Congress's intent 'to encourage full use of state
remedies.' (563 C.A.4th 477.)

(b) Defendants may nevertheless be able to recoup their attorneys' fees through an award of sanctions. A plaintiff
may not prosecute a FEHA action with impunity. If the circumstances surrounding a plaintiff's failure to exhaust
administrative remedies render the decision to sue under FEHA frivolous, vexatious, or otherwise an act of bad faith,
the trial court may impose sanctions un@€.P. 128.5128.6 or 128.7(see 7Cal. Proc.(5th), Trial, 8226 et seq.X53
C.A.4th 478.)

Honwas distinguished ihinsley v. Twentieth Century Fox Film Corp. (1999) 75 C.A.4th 762, 89 C.R.2dm29,
which plaintiff sued his former employers under the FEHA, alleging that he was wrongfully terminated because of his
age and a medical disability. Before filing the action, plaintiff had signed a release of all claims in exchange for, among
other things, $ 17,000. The trial court entered judgment against plaintiff based on the release and awarded defendants
their attorneys' fees on the ground that plaintiff's unlawful discrimination claims were unreasonable and niéeitdess.
affirmed.

(a) Plaintiff had no legal basis for pursuing the unlawful discrimination cause of action. Plaintiff was represented by
an attorney and knew or should have known that, because they were explicitly the subject of the release, the claims were
unreasonable or without foundatiqi@i5 C.A.4th 770.)

(b) FurthermoreHon is not controlling. The issue of failing to exhaust administrative remedies that was raised in
Honis not akin to the ground raised here: the execution of a valid release in which plaintiff agreed to settle all claims,
including those based on unlawful discrimination. Moreo¥#on did not address whether a general release is a mere
technicality or could never support an attorneys' fee award. Nor did it address the issue whether the standard of
Christiansburg Garment Cas triggered by continuing to pursue litigation in the face of a valid release of unlawful
discrimination claims. The trial court here reasonably could have concluded that the action was frivolous, unreasonable,
or without foundation given the releag&5 C.A.4th 771.)

The following are among the cases discussing the propriety of a fees award to a prevailing defendant:

Bond v. Pulsar Video Productions (1996) 50 C.A.4th 918, 922, 57 C.R.2fh@&rd to defendant was proper,
even though plaintiff's discrimination claim survived defendant's summary judgment motion, where trial judge found
claim to be "frivolous, vexatious, and without merit"].
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Saret-Cook v. Gilbert, Kelly, Crowley & Jennett (1999) 74 C.A.4th 1211, 1228, 88 C.R.JdWa&l to defendants
was proper where plaintiff's action was intended solely to harass, and was frivolous, without merit, unreasonable, and
vexatious].

Rosenman v. Christensen, Miller, Fink, Jacobs, Glaser, Weil & Shapiro (2001) 91 C.A.4th 859, 867, 869, 110
C.R.2d 903award to defendants in pregnancy discrimination action was abuse of discretion; there was credible
evidence that plaintiff was temporarily disabled by her difficult pregnancy and needed accommodation; there was no
suggestion of blatant perjury by plaintiff; she presented expert and percipient testimony to support her claim that she
was not reasonably accommodated; she survived motions for nonsuit and for summary judgment, and she garnered
votes of two jurors].

Jersey v. John Muir Med. Center (2002) 97 C.A.4th 814, 830, 118 C.R.2[iré0d¢ourt abused discretion in
awarding fees to prevailing defendant; court used wrong standard, stating that plaintiff's case lacked merit, and failed to
make express written findings to support award; there was no need to remand for findings, because plaintiff's action,
while ultimately failing, could not be considered frivolous and trial court clearly did not consider it to be so].

Perez v. Santa Clara (2003) 111 C.A.4th 671, 681, 3 C.R.3ds2ffa, §108 [prevailing defendant in FEHA action
should be able to recover ordinary litigation expenses other than attorneys' fees, even if plaintiff's lawsuit was not
frivolous, groundless, or unreasonable; disagreeing Gitmmingk

SUPPLEMENT: [This section is current through the latest supplement]
(1) In General.

(New) Settlement under C.C.P. 998hen an offer to compromise undérC.P. 998text, 8112 et seq.) is silent on
costs and fees, the prevailing party is entitled to fees authoriz&bly. C. 12965(b)(Engle v. Copenbarger &
Copenbarger, LLP (2007) 157 C.A.4th 165, 68 C.R.3d [@dintiff who secured recovery on discrimination claim
under FEHA was entitled to fees, where defendant failed to include fee waiver in its offer to compromise- aision
v. Butte County Assn. of Governments (1982) 32 C.3d 668, 186 C.R. 589, 652 P.g&xk#3294].)(2)Award to
Prevailing DefendantSeeYoung v. Exxon Mobil Corp. (2008) 168 C.A.4th 1467, 1474, 86 C.R.3¢m@court had
discretion to deny fees to prevailing defendant, plaintiff's supervisor, even though plaintiff's wrongful termination action
was frivolous; award simply would have benefited defendant employer, who paid fees for supervisor, was not otherwise
entitled to award, and did not incur significant fees on supervisor's behalf that it would not have incurred anyway].

(New) Plaintiff's ability to payBecause most FEHA actions involve litigants who do not have the financial means
to prosecute an action, the public policy behind FEHA is served by eliminating the potential imposition of devastating
fees. Thus, a plaintiff's ability to pay must be considered before awarding attorneys' fees in favor of the defendant.
(Villanueva v. Colton (2008) 160 C.A.4th 1188, 1203, 73 C.R.3d&4%ugh trial court must consider financial status,
plaintiff offered no evidence that he was unable to pay fees; $ 40,000 award to defendant was not abuse of discretion].)
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[8 218] Fees Are Paid to Attorney, Not to Client.

In Flannery v. Prentice (2001) 26 C.4th 572, 110 C.R.2d 809, 28 P.3d@&myiff had been awarded attorneys' fees
underGovt.C. 12965(bin an action against her former employer. She sued defendants, her attorneys in that action,
seeking a declaration that she was entitled to the entire fee award. Defendants cross-complained, contending that they
were entitled to the fee award, to recovery in quantum meruit, or to damages for breach of contract. The parties had no
written agreement for dispersal of the fee award, and they disagreed on the terms of an oral agreement. The trial court
granted defendants' motions for summary judgment and summary adjudication, declaring that defendants were entitled
to the proceeds of the fee award in the FEHA action as a matter of law. The Court of Appeal reversed and remanded.
Held, remanded; proceeds of a FEHA fee award exceeding fees the client has already paid belong to the attorneys for
whose work they are awarded, unless there is a valid contractual agreement otherwise disposing of them.

(a) AlthoughGovt.C. 12965(bauthorizes fee awards to the "prevailing party," that language does not
unambiguously favor plaintiff. The word "party" can refer to a litigant's attorney of re¢®6dC.4th 578.)hus, the
legislative history and underlying purposes@dvt.C. 12965nust be examined26 C.4th 579.)California courts have
held that statutory fee awardsaybe paid directly to the prevailing litigant's attorney, and also that fee awards under
the private attorney general doctrir@.C.P. 1021.5infra, §259) are properly made to plaintiffs' attorneys rather than to
the plaintiffs. "Neither in enacting nor in amendingGovt.C. 12965or the FEHA generally, "has the Legislature
repudiated such precedent&6 C.4th 582.)

(b) The underlying purpose of FEHA is to safeguard the right of Californians to seek, obtain, and hold employment
without experiencing unlawful discriminatio(26 C.4th 582, 583 I)nterpretingGovt.C. 129650 vest ownership of
fees awarded under the statute and not disposed of by contract in the litigant, rather than in the litigant's attorney, would
diminish the certainty that attorneys who undertake FEHA cases will be fully compensated, and thus would dilute the
statute's effectiveness at encouraging attorneys to undertake FEHA litig@6o@.4th 583.)

(c) ConstruingGovt.C. 1296%s vesting ownership of unassigned, unpaid attorneys' fees in the litigant's attorney
will advance important public policies. Specifically, it will encourage representation of legitimate FEHA claimants and
discourage nonmeritorious suits, by enhancing the likelihood that attorneys who undertake or defend FEHA cases will
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be fully compensated26 C.4th 585.)t will avoid unjust enrichment; "in general, where attorney compensation has
neither been paid nor forgiven and there is no contract assuring it, allowing a victorious litigant to retain the proceeds of
a fee award (in addition to a substantial damages judgment) would confer an unjustified wirfaéad.4th 586.)t

will ensure fairness; paying an award un@ovt.C. 12965lirectly to the party, in the absence of an agreement

requiring the party to pay its yet unpaid attorney, would, from the perspective of the payer, transform the award into "a
kind of punitive damages(26 C.4th 586.Finally, ordering thaGovt.C. 12965ee awards "be paid directly to

plaintiffs whenever there exists no contrary agreement between plaintiffs and their counsel (such that plaintiffs realize a
windfall at counsel's expense) could make sense only if the law treated attorneys who fail to secure fee agreements as
deserving of such punishment. ... But that is not the c486.C.4th 589.The Legislature has expressly declined to

sanction failure to obtain a written fee agreement in such a (2#yC.4th 589.)

(d) Although the Court of Appeal incorrectly analyzed the question of who owns unassigned.. 12965
proceeds, it correctly remanded this matter for a determination whether an agreement between plaintiff and defendants
exists and what its terms may &6 C.4th 590.)

One justice dissented, arguing that the "clear and unequivocal" langu&ms/be. 12965(bauthorizes fees to the
prevailing party, not the prevailing lawygR6 C.4th 591.)

SUPPLEMENT: [This section is current through the latest supplement]
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7 Witkin Cal. Proc. Judgm § 219
[§ 219] Partition Actions.

Attorneys' fees are allowed in a partition action where they are incurred "for the common benefit" of parties entitled to
share in the lands dividedC(C.P. 874.010(a)seeCapuccio v. Cairg1932) 215 C. 518, 528,1 P.2d 1097; Riley v.
Turpin (1960) 53 C.2d 598, 603, 2 C.R. 457, 349 P.2d 63; Williams v. Wells Fargo Bank (1943) 56 C.A.2d 645, 652,
133 P.2d 73award should await final judgment and not be included in interlocutory dedveéler v. Martin (1953)
116 C.A.2d 431, 436, 253 P.2d 686; 94 A.L.R.2d ElB®wance and apportionment of attorneys' fees in partition
actions]; 12Summary(10th),Real Property§83.) The award must be made to the party, not the attorSept{ v.
Staggs (1954) 129 C.A.2d 54, 57, 276 P.2d 605.)

The fees must be apportioned among the parties in proportion to their interests, unless the court determines that
some other apportionment is more equitab®Q.P. 874.04() (SeeFinney v. Gomez (2003) 111 C.A.4th 527, 545, 3
C.R.3d 604trial court abused discretion in awarding 100% of fees incurred in partition action to plaintiff; fees should
have been divided in proportion to parties' ownership interest in property; additional fees that plaintiff incurred in
consulting bankruptcy attorney should not have been awarded at all without evidence that they were for common
benefit].)

Attorneys' fees are also allowed where they are incurred in related actions involving (1) protecting, confirming, or
perfecting title, (2) setting the boundaries, or (3) making a survey of the prop€r@.K. 874.029

SUPPLEMENT: [This section is current through the latest supplement]
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7 Witkin Cal. Proc. Judgm § 220
[8 220] Actions Against Surety on Government Construction Bond.

(1) General RuleGovernment contractors whose contracts involve expenditures of more than $ 25,000 must file a
payment bond. (C.C. 3247.) The prevailing party in an action against the surety on the bond must be awarded
reasonable attorneys' fees, taxed as costs. (C.C. 325Dgsée& Queen v. S. Edmondson & Sons (1952) 113 C.A.2d
705, 708, 248 P.2d 973; General Elec. Co. v. Central Surety & Ins. Corp. (1965) 232 C.A.2d 590, 603, 43 C.R. 48;
Winick Corp. v. Safeco Ins. Co. (1986) 187 C.A.3d 1502, 1506, 232 C.Rolféning dismissal with prejudice for
plaintiff's failure to timely serve summons qualified defendant as prevailing party under st@igjactors Labor
Pool v. Westway Contractors (1997) 53 C.A.4th 152, 167, 61 C.R.2dri&, 8311 [trial court erred in applying
restrictions of local court rule in awarding fees under C.C. 3266]it Rankin & Associates v. Murrieta (2000) 84
C.A.4th 605, 629, 101 C.R.2d ffdes under C.C. 3250 were not available in tort action against city for failure to ensure
that payment bond surety was sufficient admitted surety uBderP. 995.31]) 8 A.L.R.3d 1438construction of
attorneys' fees provision in contractor's bond].)

The statute does not apply to the surety of a federal Government contr&ct@rRichter Contracting Co. v.
Continental Cas. Co. (1964) 230 C.A.2d 491, 505, 41 C.Hc®8struing predecessor to C.C. 3250].)

(2) Arbitration Proceedingsln Liton General Engineering Contractor v. United Pac. Ins. (1993) 16 C.A.4th 577,
20 C.R.2d 200plaintiff subcontractor filed an action for recovery on a public works payment bond against defendant,
the surety for a general contractor whom plaintiff had sued for breach of contract and common counts in a related
action. In granting summary judgment for plaintiff, the trial judge ordered defendant to pay plaintiff's attorneys' fees.
Most of the fees had been incurred in arbitration proceedings between the general contractor and plaintiff, which were
resolved in plaintiff's favorHeld, award of attorneys' fees affirmed.

(a) The fact that the bulk of fees were incurred in arbitration of plaintiff's dispute with the general contractor was of
no import. Plaintiff originally filed its action against the general contractor on the subcontract, and against defendant on
the bond, and the judge compelled plaintiff to complete arbitration before it could establish defendant's liability on the
bond. This compulsion, along with the fact that the arbitration agreement did not call for waiver of the statutory right to
fees from defendant under C.C. 3250, indicated that plaintiff did not "elect" a remedy foreclosing an action against
defendant in which fees could be awarded. Under the circumstances, successful resolution of the arbitration was a
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necessary precursor to a successful outcome in plaintiff's action against defendant. Thus, the arbitration fees were
incurred as an integral part of the action on the bond, and plaintiff was entitled under the statute to its fees against
defendant(16 C.A.4th 585.)

(b) Defendant's obligation to pay attorneys' fees did not violate its due process rights, notwithstanding that
defendant was not a party to the arbitration. At the time of the action, there was no California authority holding that
defendant could be compelled to arbitrate. Plaintiff did not seek to enforce the arbitration judgment against defendant;
plaintiff sought summary judgment against it under C.C. 3250 for the arbitration fees and costs. Defendant had the
chance to raise its defenses in opposition to the summary judgment. Further, the right to fees under C.C. 3250 is
reciprocal. Had plaintiff lost at arbitration, defendant could have moved for summary judgment as to its own liability
and also requested attorneys' fees. The fact that defendant's award would have been less because it incurred no fees at
arbitration did not undermine the reciprocity of C.C. 3280 C.A.4th 587.)

(c) C.C. 3250 did not require an apportionment of the fees spent by plaintiff in arbitrating with the general
contractor and in litigating with defendant. Plaintiff was not permitted to establish defendant's liability on the bond
without first completing arbitration, and the liability of the general contractor and defendant were so factually
interrelated that it would have been impossible to separate the activities involved in the arbitration into compensable
and noncompensable time unit$6 C.A.4th 588.)

(d) The award of fees did not contravene C.C. 2855, which provides that an arbitration award against a principal
may not be deemed an award against the surety. The arbitration was part of the action on the bond, and plaintiff did not
seek to execute the arbitration judgment against defendant; plaintiff sought summary judgment, thereby giving
defendant a chance to raise its defen6e8 C.A.4th 588.)

(e) Defendant's statutory liability for attorneys' fees was not derivative of any fee liability of the general contractor.
The provision of the subcontract that each party would bear its own attorneys' fees simply reiterated the general rule of
C.C.P. 102X(supra, §149) that each party bears its own fees except where provided by statute or prior agreement, and it
was not designed to relieve defendant of its statutory fee liability as the nonprevailing party in the bond action. The
general statutes concerning surety and principals--C.C. 2808 and 2809--do not prevail over C.C. 3250, a more specific
statute regarding attorneys' fees in public works bond litigation. C.C. 3250 contemplates that a surety may be liable for
amounts owed by the general contractor as well as for fees, as its own direct liability. Thus, in an action on the payment
bond, fees must be awarded to the prevailing party regardless of whether the principal would be liable for those fees
contractually or pursuant to statuté6 C.A.4th 589.)

(f) Relying on C.C. 2839, which provides that performance of the principal obligation exonerates a surety,
defendant claimed that the general contractor's payment of the principal and interest it owed to plaintiff promptly after
the arbitration award discharged any obligation to pay attorneys' fees. This claim is without merit. Under C.C. 2807, a
surety is liable immediately on its principal's default; here, the general contractor's initial refusal to pay what it owed
triggered defendant’s obligation. At that point, defendant was liable to plaintiff not only for the amount wrongfully
withheld, but also by C.C. 3250 for the fees plaintiff incurred in pursuing its action on the bond. Thus, defendant's
liability for fees also was statutorily based and did not depend on any contractual lighilitg.A.4th 590.)

(9) Plaintiff's right to collect attorneys' fees was not waived by its agreement in the subcontract to arbitrate disputes
between itself and the general contractor, and by its agreement that each party would bear its own costs and attorneys'
fees in any arbitration. Although plaintiff acknowledged the absence of any right to recover fees against the general
contractor in arbitration, it neither expressly nor impliedly waived its rights under C.C. 3250 to recover attorneys' fees
from defendant as a prevailing party. The statutory obligation of defendant to pay fees if it does not prevail in an action
on the bond is not affected by the terms of the contract between plaintiff and general contractor, be it an agreement to
arbitrate, or an agreement to waive attorneys' fees as between thog26u@A.4th 593.)

(h) Also unavailing was the dissenting justice's claim that if a contractor and subcontractor settle their dispute
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following negotiation or arbitration, a surety could be forced to pay attorneys' fees to a subcontractor who has made an
inflated and legitimately disputed claim against the contra¢id C.A.4th 602Y his is so because a subcontractor is

not entitled to fees against a surety merely because the subcontractor prevailed in arbitration or otherwise settled its
claim with the general contractor. A subcontractor is entitled to recover fees reasonably incurred in satisfying its claim
only when it prevails in its action on the bond. The subcontractor cannot be deprived of its own defenses and those
available to the general contractor. Should the general contractor settle a claim the subcontractor considers defensible,
the surety can raise its defenses in the action on the bond. If the surety prevails, it can recover its fees from the
subcontractor(16 C.A.4th 594.JSeeScott Co. of Calif. v. United States Fidelity & Guaranty Ins. Co. (2003) 107

C.A.4th 197, 216, 132 C.R.2d #8cause C.C. 3250 imposes independent statutory obligation on sureties to pay
successful claimant's attorneys' fees, principal's discharge n@dp. 998releasing defendant from liability for costs
incurred after settlement offer; see supra, 8112 et seq.) did not necessarily exonerate sureties; trial court would have to
determine whether sureties had consented to be bound by settlement offer; bdtm@eneral Engineering

Contractol].)

SUPPLEMENT: [This section is current through the latest supplement]
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7 Witkin Cal. Proc. Judgm § 221
[§ 221] Actions To Enforce Equitable Servitude.

Covenants, conditions, and restrictions applicable to a common interest development may be enforced as equitable
servitudes by an owner, by the association, or by both. (C.C. 1354(a).) The prevailing party in any enforcement action
must be awarded reasonable attorneys' fees and costs. (C.C. 1354(c).) Gmemry(10th), Real Property§8114,

122 et seq.)

In Heather Farms Homeowners Assn. v. Robinson (1994) 21 C.A.4th 1568, 26 C.R.@dfé&8ant homeowner
sought recovery of costs from plaintiff homeowners association following the global settlement of a complex series of
cross-complaints and subsidiary actions concerning the enforcement of equitable servitudes under C.C. 1354. Defendant
expressly declined to participate in the settlement agreement, which required plaintiff to dismiss its action against
defendant without prejudice. The settlement judge found that the dismissal without prejudice did not mean that the
defendant had prevailed, and that there were no prevailing parties. At the conclusion of the settlement, defendant
claimed costs and attorneys' fees as the prevailing party under C.C. 1354. The judge who ruled on the attorneys' fee
request found that, although defendant was the prevailing party for purposes of general litigation expenses and entitled
to recover those from plaintiff, he was not a prevailing party in the litigation within the meaning of the statute, and thus
was not entitled to attorneys' fees under C.C. 13%ld, defendant was not the prevailing party for purposes of
recovering attorneys' fees under C.C. 1354.

(a) "The pivotal question here is how does a court determine who is the 'prevailing party
1354. The statute neither defines prevailing party nor offers guidance for c@@irt€.A.4th 1571.)

for purposes of C.C.

(b) Under the general cost statu®C.P. 1032(a)(4)a "prevailing party" includes a defendant in whose favor a
dismissal is entered. Defendant argued that because he was the recipient of a dismissal and was awarded general
litigation costs, he must also be deemed the prevailing party for purposes of C.C. 1354. However, the premise for this
argument "has been uniformly rejected by the courts of this stat&:P. 1032(ajlefines "prevailing party" for its own
purposes only. It does not purport to define the term for purposes of other sté2ut€sA.4th 1572.)

(c) Under C.C. 1717(b)(2), when an action has been voluntarily dismissed or dismissed under a settlement, there is
no prevailing party for purposes of C.C. 1717 (see supra, 8200 et seq.). However, C.C. 1717 applies only to actions
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where the contract specifically provides for an award of attorneys' fees and costs, and both sides agree there was no
contract involved herg21 C.A.4th 1572.)

(d) Both the settlement judge and the trial judge properly concluded that there was no prevailing party. Plaintiff
voluntarily dismissed its complaint as part of a global settlement, not because the defendant succeeded on some
procedural issue or otherwise received what he wanted. "While it might be possible to conjure a scenario where a
litigant who refuses to participate in a settlement and then receives a voluntary dismissal without prejudice could be
deemed the prevailing party, that is certainly not the case h@® C.A.4th 1574.)

In Kaplan v. Fairway Oaks Homeowners Assn. (2002) 98 C.A.4th 715, 120 C.R.2aé5Bthers of a homeowners
association sued the association, challenging the validity of an election of the board of directors. The trial court found
the election valid and awarded defendant its attorneys' fees under former C.C. 1354(f) (now C.C. 1354(c)). Plaintiffs
appealed, claiming that their action was filed un@erp.C. 7616which does not authorize an attorneys' fees award.
Held, fee award affirmed.

(a) Corp.C. 7616orovides a procedural vehicle for challenging an election, but does not create any substantive
rights.(98 C.A.4th 719.The gist of plaintiffs’ action was to enforce the members' proxy and cumulative voting rights
under the bylawq98 C.A.4th 720.)

(b) Before 1993, C.C. 1354 authorized fees in an action "to enforce the declaration." The statute now authorizes
fees in an action specified by C.C. 1354(a) "to enforce the governing docum@&<:A.4th 718, 719By broadening
the attorneys' fee provision in C.C. 1354, the Legislature eliminated any distinction between an action to determine the
validity of an election and one brought to enforce "the placement of a fence or the painting of a garage." The legislative
policy underlying an award to a prevailing party, either a homeowner or an association, applies equally to both types of
enforcement actiong§98 C.A.4th 721.)

Other cases discussing when a party is entitled to an attorneys' fee award under C.C. 1354(c) include the following:

Mt. Olympus Property Owners Assn. v. Shpirt (1997) 59 C.A.4th 885, 893, 69 C.R.Rd&Zburt erred in
awarding fees under C.C. 1354; property was not "common interest development"].

Parrott v. Mooring Townhomes Assn. (2003) 112 C.A.4th 873, 876, 6 C.R.Jévdbafter homeowners'
voluntary dismissal of action against association, trial court had jurisdiction to determine prevailing party under C.C.
1354 for purpose of awarding attorneys' fees; cititepther Farms Homeowners Asksn.

Salawy v. Ocean Towers Housing Corp. (2004) 121 C.A.4th 664, 670, 17 C.R.fteA@Tdant who successfully
invoked governing documents as defense to plaintiffs' action was not entitled to fees under C.C. 1354; gist of plaintiffs'
action was not to enforce governing documents but rather to enforce alleged promise unrelated to governing
documents].

Chee v. Amanda Goldt Property Management (2006) 143 C.A.4th 1360, 1379, 50 C.fRe8ddiminium owner's
personal injury action for damages sustained when neighbor's dog jumped on her was action brought to enforce
covenants, conditions, and restrictions (CC&Rs), and thus defendant, as prevailing party, was entitled to attorneys' fees
under C.C. 1354; plaintiff alleged causes of action for breach of contractual obligation created by CC&Rs and for
declaratory relief affirming her interpretation of CC&Rs].

SUPPLEMENT: [This section is current through the latest supplement]
SeeGarcia v. Santana (2009) 174 C.A.4th 464, 476, 478, 94 C.R.3{t@%Msure that fee is "reasonable," as required
by C.C. 1354(c), trial court must consider financial circumstances of losing party and impact of award on that party].
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7 Witkin Cal. Proc. Judgm § 222
[§ 222] Actions in Bad Faith.

Several California statutes provide for an award of attorneys' fees against a party who brings an action in bad faith,
delays the prosecution of an action, or uses other bad faith tactics. The following are examples:

(1) Delay tactics A trial court may order a party, the party's attorney, or both to pay reasonable expenses, including
attorneys' fees, incurred by another party as a result of bad-faith actions or tactics that are frivolous or solely intended to
cause unnecessary dela@.C.P. 128.5128.7 seeOn v. Cow Hollow Properties (1990) 222 C.A.3d 1568, 1575, 272
C.R. 539"sanctions can be based either on a finding of a bad faith action or 'tactics that are frivolous or solely intended
to cause unnecessary delay'58 A.L.R.4th 48@liability for attorneys' fees based on bad faith or misconduc@ar.

Proc. (5th), Trial, 8227 et seq.)

(2) Housing developmenA trial court may award attorneys' fees to a prevailing public entity or nonprofit housing
corporation in a frivolous action against the public entity or housing corporation to delay or thwart a low or moderate
income housing developmenGg@vt.C. 65914(a)

(3) Peace officerThe trial court may award attorneys' fees in an action for damages against a peace officer or the
officer's employer, arising out of performance of the officer's duties, on a finding by the court that the action was not
filed or maintained in good faith and with reasonable cauSeC (P. 1021.7seeMartin v. Szeto (2004) 32 C.4th 445,

448, 9 C.R.3d 687, 84 P.3d 37@.C.P. 1021. &uthorizes attorneys' fees in actions for libel and slander only when

peace officer or officer's public employer is a party and action arises out of performance of officer's duties; statute does
not authorize fees in libel and slander actions generdflignned Protective Services v. Gorton (1988) 200 C.A.3d 1,

15, 245 C.R. 79Qdespite its general wording, statute allows fees only in actions involving peace officers and their
employers];Salazar v. Upland Police Dept. (2004) 116 C.A.4th 934, 948, 11 C.R.3dl&#atiff must have both good

faith and reasonable cause to bring action against peace officer; absence of either condition is sufficient ground for
awarding fees undez.C.P. 1021.%)

(4) Bad faith appeal of small claims court judgmelRtr good cause and where necessary to achieve substantial
justice, the court in a small claims case may award a party to an appeal attorneys' fees not exceeding.&.850. (
116.780(c)) The court may increase the fees awarded up to $ 1,000 on finding that the appeal lacked substantial merit
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and was not based on good faith and was intended to harass or delay the other party or to encourage the other party to
abandon the claimQ.C.P. 116.790see 2Cal. Proc.(5th), Courts,8312 et seq.)

(5) Satisfaction of judgmenin an action for wrongful refusal to record a satisfaction of judgment, the trial court
must award reasonable attorneys' fees to the prevailing pérg.R. 724.080

(6) SLAPP suitlf a cause of action arises from a defendant's act in furtherance of his or her right of petition or free
speech in connection with a public issue (a SLAPP suit), the defendant may make a motion to strike the cause of action.
(See 5Cal. Proc.(5th), Pleading,81040 et seq.) A prevailing defendant on a special motion to strike is entitled to
recover his or her attorneys' fees and costs. If the court finds that a special motion to strike is frivolous or is solely
intended to cause unnecessary delay, the court must award costs and reasonable attorneys' fees to a plaintiff prevailing
on the motion. C.C.P. 425.16(c)on amount of fees, sdéetchum v. Moses (2001) 24 C.4th 1122, 104 C.R.2d 377, 17
P.3d 735jnfra, 8312; on timing of motion for fees, see infra, §301.)

Attorneys' fees in SLAPP suits have been the subject of numerous cases, including the following:

Coltrain v. Shewalter (1998) 66 C.A.4th 94, 107, 77 C.R.2d[@0re plaintiff voluntarily dismisses alleged
SLAPP suit while motion to strike is pending, trial court has discretion to declare defendant to be prevailing party for
purposes o€.C.P. 425.1%

Liu v. Moore (1999) 69 C.A.4th 745, 751, 754, 81 C.R.2d 807, 5 Cal. Pstit), Pleading 81042 [defendant who
is voluntarily dismissed from SLAPP suit is entitled to hearing on motion to strike to determine entitlement to attorneys'
fees; fees are not recoverable as costs unless defendant prevails on motion to strike].

Kyle v. Carmon (1999) 71 C.A.4th 901, 917, 84 C.R.2d[808 court properly awarded fees to defendant who was
voluntarily dismissed from SLAPP suit; hearing on motion to strike established that requireméng Bf 425.16vere
met and plaintiff did not propose on appeal any circumstance that would justify denial of fees].

Wilkerson v. Sullivan (2002) 99 C.A.4th 443, 446, 121 C.R.2d&fTér defendants successfully moved to strike
plaintiffs' complaint as SLAPP suit, trial court erred in denying defendants' motion for attorneys' fees incurred in
defending against plaintiffs’ appeal, even though plaintiffs dismissed appeal before opening briefs were filed; dismissal
of plaintiffs' appeal left intact trial court's ruling that plaintiffs' action was SLAPP suit, which entitled defendants to
recover attorneys' fees, including those incurred in defending against unsuccessful appeal].

Pfeiffer Venice Properties v. Bernard (2002) 101 C.A.4th 211, 215, 123 C.R.Zdé&#ndants were entitled to
ruling on merits of their SLAPP motion, and to attorneys' fees if they prevailed on motion, where action against them
was dismissed sua sponte by trial court on other grounds before SLAPP motion was heard; fdliajving

SUPPLEMENT: [This section is current through the latest supplement]

(6) SLAPP suit. C.C.P. 425.16(ajas amended and subdivided in 2009. The provisions cited in the text are now in
C.C.P. 425.16(c)(1)C.C.P. 425.16(c)(2)added in 2009, provides that a defendant who prevails on a special motion to
strike in an action subject 16.C.P. 425.16(c)(1)s not entitled to attorneys' fees and costs if the plaintiff's cause of
action was brought under specified provisions of the Public Records Ac?(Gaé Evidence (4th), Witnesses, 8218
seq.), the Open Meeting Act (se€C@l. Proc.(5th), Administrative Proceedingg10 et seq.), or the Brown Act (see 9
Cal. Proc.(5th), Administrative Proceedingg§18 et seq.). (SeeGal. Proc.(5th), Pleading Supp., §1040.)



Page 109

LexisNexis

59 of 170 DOCUMENTS
Witkin California Procedure, Fifth Edition
Copyright (c) 2010 By B.E. Witkin Article Sixth Testamentary Trust
CHAPTER IX - Judgment

Witkin Summary of California Law
XIll. BASES FOR FEES
C. Fees Authorized by Statute.
7. Civil Rights Actions.

7 Witkin Cal. Proc. Judgm § 223
[§ 223] Civil Rights Actions.

The following are among the statutes providing for attorneys' fees in civil rights actions:

(1) Disability protectionsThe prevailing party in an action to enjoin violation of statutes protecting the rights of
blind or other physically disabled persons is entitled to attorneys' fees. (C.C. 55.)

(2) Discrimination by busines#\ court must award attorneys' fees in an action by a person denied the rights
guaranteed under C.C. 51 (Unruh Civil Rights Act), C.C. 51.5 (prohibiting discrimination by businesses), and C.C. 51.6
(prohibiting discriminatory pricing based on gender). (C.C. 52(a) &l v. Worthington (1997) 60 C.A.4th 628, 632,

70 C.R.2d 52¢award under C.C. 52(a) is mandatory; trial judge's discretion is limited to determining amount of
award];Choate v. Orange (2000) 86 C.A.4th 312, 325, 103 C.R.2di888, §244 [award for prevailing plaintiff under
Unruh Civil Rights Act is mandatory, but trial court has discretion not to award fees 42dgrS.C., §1988/hen

plaintiff's recovery is de minimis; distinguishirgngel]; Doran v. North State Grocery (2006) 137 C.A.4th 484, 488, 39
C.R.3d 929C.C. 52(a) requires finding that defendant has denied plaintiff rights guaranteed by C.C. 51, 51.5, or 51.6
before plaintiff can recover attorneys' fees; plaintiff who obtained compromise settlement without required finding was
not entitled to fees].)

(3) HarassmentThe prevailing party in an action to enjoin harassment is entitled to attorneys'Ge€sP(
527.6(i} seeAdler v. Vaicius (1993) 21 C.A.4th 1770, 1777, 27 C.R.2f@Bwing plaintiff's dismissal with
prejudice, defendant was awarded attorneys' fees as "prevailing party"Qu@iér. 1032(a)(4fsupra, §92), even
though temporary restraining order had issued u@d€rP. 527.§ 6 Cal. Proc.(5th), Provisional Remedie§316 et

seq.)

(4) Employment discriminatiorThe trial court may award attorneys' fees to the prevailing party in an action for
damages for unlawful discrimination in employmer@oft.C. 12965(h)seeCummings v. Benco Bldg. Services (1992)
11 C.A.4th 1383, 1386, 15 C.R.2d 58pra, §217.)

SUPPLEMENT: [This section is current through the latest supplement]
(1) Disability protectionsSeeMolski v. Arciero Wine Group (2008) 164 C.A.4th 786, 790, 79 C.R.3dtsa#court
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properly determined that defendant was prevailing party, where plaintiff obtained none of relief sought, defendant
obtained judgment on every cause of action, and action played no role in defendant's remediation of access problems;
C.C. 55 does not require that plaintiff's claim be frivolous, unreasonable, or groundlesislrédsmentSeeKrug v.
Maschmeier (2009) 172 C.A.4th 796, 800, 91 C.R.3d[gBvailing defendant in action und€rC.P. 527.6(imay

recover attorneys' fees at trial court's discretion].
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7 Witkin Cal. Proc. Judgm § 224
[§ 224] Consumer Protection Actions.

Statutes authorizing attorneys' fees in actions involving consumer protection include the following:

(1) Automobile Sales Finance Adthe prevailing party in an action under the Automobile Sales Finance Act is
entitled to reasonable attorneys' fees. (C.C. 2983.4Csbéan v. Ordonez (1980) 103 C.A.3d Supp. 22, 31, 163 C.R.
126; Brown v. West Covina Toyota (1994) 26 C.A.4th 555, 566, 32 C.R.pteBBIng "action on a contract” for
purpose of Act and recovery of fees; fees were deniddimnian v. Tamondong (1998) 65 C.A.4th 1115, 1119, 77
C.R.2d 264defendant could be prevailing party for purposes of C.C. 2983.4, even though plaintiff voluntarily
dismissed deficiency actionzraciano v. Robinson Ford Sales (2006) 144 C.A.4th 140, 151, 50 C.R.3pl2#giff
who settled with automobile dealer after receiving jury verdicts in her favor was entitled to attorneys' fees under C.C.
2983.4; fact that plaintiff did not obtain public benefit in settling action did not affect her entitlement to fees]; 4
Summary(10th), Sales §260.)

(2) Consumer Legal Remedies Athe prevailing plaintiff in an action under the Consumer Legal Remedies Act is
entitled to attorneys' fees, and the prevailing defendant may be awarded reasonable attorneys' fees on a finding that the
prosecution was not in good faith. (C.C. 1780(d); Besughton v. Cigna Healthplans of Calif. (1999) 21 C.4th 1066,
1086, 90 C.R.2d 334, 988 P.2d BZ.C.P. 1284.2which provides that parties to arbitration must bear their own
attorneys' fees unless arbitration agreement provides otherwise, gives way to remedial provisions of Consumer Legal
Remedies Act when parties have agreed to arbitrate claims undeC AzP. 1284.2hus does not bar enforcement of
arbitration agreement containing claim under A&gveles v. Toyota by the Bay (1997) 57 C.A.4th 1139, 1154, 67
C.R.2d 543supra, §203Hayward v. Ventura Volvo (2003) 108 C.A.4th 509, 511, 513, 133 C.R.2f5C41780(d)
does not limit fees to those "incurred" by plaintiff under contingency fee agreement, but rather allows trial court to
award "reasonable" feesTorbett v. Hayward Dodge (2004) 119 C.A.4th 915, 920, 14 C.R.3d@41 1780(d)
requires finding of subjective bad faitiBraciano v. Robinson Ford Sales, supra, 144 C.A.4th[pintiff who
settled with automobile dealer after receiving jury verdicts in her favor was entitled to attorneys' fees under C.C.
1780(d); fact that plaintiff did not obtain public benefit in settling action did not affect her entitlement to Keesy;
Euromotors West/The Auto Gallery (2007) 149 C.A.4th 170, 180, 56 C.R.3taB0ourt would have to determine on
remand whether plaintiff obtained net monetary recovery or achieved most or all of what he wanted in action; fact that
plaintiff and defendants settled before trial did not preclude plaintiff from being prevailing party under C.C. 1780(d)].)
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(3) Consumer Warranty AcA prevailing buyer in an action under the Song-Beverly Consumer Warranty Act is
entitled to attorneys' fees. (C.C. 1794(d); &=veles v. Toyota by the Bay (1997) 57 C.A.4th 1139, 1154, 67 C.R.2d
543,supra, §203Robertson v. Fleetwood Travel Trailers of Calif. (2006) 144 C.A.4th 785, 817,50 C.R.3d 731
[plaintiffs could recover fees even though they had contingency fee arrangement with their attorney].)

(4) Fair Debt Collection ActA prevailing debtor in an action under the Rosenthal Fair Debt Collection Practices
Act is entitled to reasonable attorneys' fees, and a prevailing creditor may be awarded reasonable attorneys' fees on a
finding that the debtor's prosecution or defense of the action was not in good faith. (C.C. 1788.30f&)nsee
Enterprise Rent-A-Car Co. of San Francisco (2000) 79 C.A.4th 1127, 1132, 94 C.R.2dfdl& 311 [fees at trial and
on appeal were awarded to prevailing debtor].)

(5) Installment salesThe prevailing party in an action under the Unruh Act regulating installment sales is entitled
to reasonable attorneys' fees. (C.C. 1811.1i s=é v. Phil Rauch (1975) 47 C.A.3d 371, 378, 120 C.R.[@d8on for
restitution after rescission is action "on a contract” that justifies award to successful plaintBisinzhary(10th),Sales,
§289.)

(6) Injunctions against obscenity, drugs, gambling, and other vi€ests, including attorneys' fees, may be
awarded to the prevailing party in a government agency action to enjoin the sale or distribution of obscene matter,
alcoholic liquor, or controlled substances, or to enjoin illegal gambling, lewdness, assignation, or prostitution. (C.C.
3496; sed’eople v. Mitchell Bros.' Santa Ana Theater (1985) 165 C.A.3d 378, 387, 211 C.C.&0B496 authorizes
recovery of attorneys' fees on appeé@pkland v. McCullough (1996) 46 C.A.4th 1, 4, 53 C.R.2d [68%ts in drug
house abatement action under C.C. 3496 include salaries and overhead expenses of government attorneys and law
enforcement personnel attributable to investigation and prosecution of action].)

(7) Licensing disciplinary proceedingé.licensee in a disciplinary proceeding before any board within the
Department of Consumer Affairs, who is found to have violated the licensing act, may be required to pay a sum not to
exceed the reasonable costs of investigating and enforcing the case, including the charges imposed by the Attorney
General. B. & P.C. 125.3seeSchneider v. Medical Bd. of Calif. (1997) 54 C.A.4th 351, 354, 62 C.R.2¢h7ddical
board in administrative proceeding to revoke medical license was entitled to recover costs of investigation and
enforcement, including charges imposed by Attorney General up to date of heamgglier v. State Bd. of Pharmacy
(1997) 58 C.A.4th 592, 599, 68 C.R.2d ZB®ard of Pharmacy was entitled to fees charged by Attorney General for
legal work in connection with license revocatiofjfanen v. State Bd. of Chiropractic Examiners (1999) 77 C.A.4th
258, 90 C.R.2d 28Jeven though Board of Chiropractic Examiners is not within Department of Consumer Affairs and
thus not covered bB. & P.C. 125.3its cost reimbursement regulation is authorized by act that created board; board
properly ordered chiropractor to pay costs connected with his revocation hearing].)

SUPPLEMENT: [This section is current through the latest supplement]
(2) Consumer Legal Remedies ACtC. 1780(d) was relettered C.C. 1780(e) in 2008.

SeeShisler v. Sanfer Sports Cars (2008) 167 C.A.4th 1, 83 C.R.3{déf&ndant was not entitled to fees under
C.C. 1780, where trial court did not find subjective bad faith by plaintiffs; however, defendant was entitled to fees under
Florida consumer statute].(B)junctions against obscenity, drugs, gambling, and other visesPeople v. Bhakta
(2008) 162 C.A.4th 973, 980, 76 C.R.3d 42Ward to state in action to enjoin motel operators from facilitating
prostitution was within court's discretion under C.C. 3496].
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7 Witkin Cal. Proc. Judgm § 225
[§ 225] Actions Involving Government or Corporate Accountability.

The following statutes provide for an attorneys' fee award in actions involving government or corporate
accountability:

(1) Shareholder's derivative actioithe court in a shareholder's derivative action against a corporation and its
officers or directors may require the plaintiff to furnish a bond for reasonable expenses, including attorneys' fees, that
may be incurred by the defendants in connection with the action.¢8geC. 800(d)60 Cal. L. Rev. 164attorneys'
fees in shareholder derivative suits; reexamining substantial benefit rigejp@nary10th), Corporations,8170 et

seq.)

(2) Regulatory actionA trial court may award attorneys' fees to a successful small business or licensee in an action
against a state regulatory agency for a regulatory action taken without substantial justifi€ti@®. (1028.5(g)(b);
seeWang v. Division of Labor Standards Enforcement (1990) 219 C.A.3d 1152, 1160, 268 C[Rive&8n of Labor
Standards Enforcement was regulatory agency for purposesioP. 1028.5award of fees against agency was
correct].)

(3) County counsel's failure to represent county or offic@itse county counsel is required to prosecute or defend
civil actions involving a county or any of its officers in their official capacitiggoyt.C. 26529 Failure to do so may
result in attorneys' fees for a party that has to seek other representatioAn@=eon v. Superior Court (1995) 11
C.4th 1152, 1162, 48 C.R.2d 766, 907 P.2d 1gBnty clerk was entitled to fees unddovt.C. 26529n action
against superior court in which she sought to retain her official duties, where conflict of interest prevented county
counsel from representing her].)

(4) Political Reform ActThe prevailing party in an action to enforce the Political Reform Act may be awarded
reasonable attorneys' fee&dvt.C. 91003(8)91012 seePeople v. Roger Hedgecock for Mayor Committee (1986) 183
C.A.3d 810, 815, 228 C.R. 4Pdrevailing defendant is entitled to attorneys' fees only if action "was frivolous,
unreasonable or without foundationGpmmunity Cause v. Boatwright (1987) 195 C.A.3d 562, 573, 240 C.R. 794
[following Roger Hedgecock for Mayor CommitteBowney Cares v. Downey Community Dev. Com. (1987) 196
C.A.3d 983, 995, 996, 242 C.R. 2[alifornia precedents und€.C.P. 1021.5infra, §259) are to be followed in
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interpreting and applyinGovt.C. 91008 7 Summary(10th), Constitutional Law8271 et seq.)

(5) Public Records AcfThe trial court must award reasonable attorneys' fees to a prevailing plaintiff in litigation
under the Public Records ActGovt.C. 6259(d)seeMotorola Communication & Electronics v. Department of General
Services (1997) 55 C.A.4th 1340, 1344, 64 C.R.2d[glaintiff did not "prevail" undeiGovt.C. 6259(d)where
litigation did not motivate defendant to release requested documeéntsiana Police Dept. v. Villegas-Banuelos
(1999) 74 C.A.4th 1249, 1251, 1252, 88 C.R.2d fddividual who sought police department tape recordings was
entitled to attorneys' fees, even though he was not denominated "plaintiff* in litigation that motivated release of
recordings; happenstance that police department actually initiated litigation by seeking protective order does not
eliminate individual's right to feesP, Cal. Evidence (4th), Witnesses, §286

(6) Information Practices ActAn individual who successfully brings an action against a state agency for failure to
comply with the Information Practices Act is entitled to reasonable attorneys' fees. (C.C. 1798.489isteev.
Regents of Univ. of Calif. (1998) 67 C.A.4th 437, 446, 78 C.R.2diaf3a, §312.)

(7) Voting Rights ActThe trial court must award reasonable attorneys' fees to the successful party in an action to
enforce the California Voting Rights Act of 2001, which prohibits political subdivisions from imposing "at-large”
methods of election in a manner that impairs the ability of a protected class to elect candidates of its ch&ilee (See
14027. However, no award may be made to prevailing defendants, unless the plaintiff's action is frivolous,
unreasonable, or without foundatioiléc.C. 14030on Act, see 'Summary(10th), Constitutional Law8233.)

(8) Open meeting4A trial court may award reasonable attorneys' fees to the plaintiff in an action for violation of
the open meetings statute&dvt.C. 11130.%state bodies]Govt.C. 54960.5local bodies]; se®oyle v. Redondo
Beach (1999) 70 C.A.4th 1109, 1120, 83 C.R.2d irfifa, §234 [statute authorizes award for defendant when act is
frivolous and totally lacking in merit].) Numerous cases have construed these statutes, including the following:

Common Cause v. Stirling (1981) 119 C.A.3d 658, 174 C.R[f2@8 awarded und€sovt.C. 54960.%vere not
limited to cases involving issues of state or federal significance].

Common Cause v. Stirling (1983) 147 C.A.3d 518, 195 C.R[dd#38al of fees was abuse of discretion].

International Longshoremen's & Warehousemen's Union v. Los Angeles Export Terminal (1999) 69 C.A.4th 287,
301, 81 C.R.2d 45@rial court properly awarded attorneys' fees in action against board of directors of private
corporation formed to operate coal export facility on city harbor land; board is legislative body sulfEmtttQ.
54960.5and action benefited public by clarifying that board must comply with open meetings statute].

Bell v. Vista Unified School Dist. (2000) 82 C.A.4th 672, 689, 98 C.R.2d&6®ugh plaintiff was entitled to fees
attributable to his claim under open meetings statute, he was not entitled to fees incurred in prosecuting claims for
damages; trial court's failure to apportion fee award contradicts express s@@petd. 54960.p

Los Angeles Times Communications LLC v. Los Angeles County Bd. of Supervisors (2003) 112 C.A.4th 1313, 1326,
5 C.R.3d 776successful plaintiff should get fees unless special circumstances would render award unjust; defendant's
alleged good faith is not special circumstance; plaintiff newspaper's exposure of violations of open meetings statute
benefited public and clarified scope of act].

SUPPLEMENT: [This section is current through the latest supplement]

(5) Public Records ActSeeGalbiso v. Orosi Public Util. Dist. (2008) 167 C.A.4th 1063, 1085, 84 C.R.3dglatiff

who asserted violation of Act based on official's denial of accesd televant public records and who obtained
preliminary injunction allowing her to inspect and copy records was prevailing party entitled to attorneys' fees under
Govt.C. 6259(d)
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7 Witkin Cal. Proc. Judgm § 226
[§ 226] Insurance or Indemnity Actions.

Statutes providing for attorneys' fees in insurance or indemnity actions include the following:

(1) Vexatious refusal to payn an action against a foreign insurer, the court may allow the plaintiff to collect
reasonable attorneys' fees if it appears to the court that the insurer's refusal to pay was vexatious and without reasonable
cause.lfps.C. 1619

(2) Wilful failure to pay.The plaintiff in an action for payment under a standard fire insurance policy, where the
insurer wilfully fails to pay within 30 days of an agreed or settled loss, is entitled to reasonable attorneykidees. (
2057)

(3) Implied indemnityThe trial court may award attorneys' fees to the prevailing party in an action on a claim for
implied indemnity. C.C.P. 1021.6 Cases discussing this statute include the following:

Bear Creek Planning Com. v. Title Ins. & Trust Co. (1985) 164 C.A.3d 1227, 1246, 211 C.RC.TP. 1021.6
applies to fees incurred in underlying action, not to those incurred in indemnification action].

Uniroyal Chemical Co. v. American Vanguard Corp. (1988) 203 C.A.3d 285, 293, 295, 249 C.Roiiditions
for recovery by prevailing indemnitee].

Fidelity Mortg. Trustee Service v. Ridgegate East Homeowners Assn. (1994) 27 C.A.4th 503, 513, 32 C.R.2d 521, 3
Summary(10th),Agency and Employmerg123 [C.C.P. 1021.&pplies only when underlying tort is committed by
indemnitor].

John Hancock Mut. Life Ins. Co. v. Setser (1996) 42 C.A.4th 1524, 1528, 50 C.R.tbfdr8lant's fee award
underC.C.P. 1021.6vas not barred by determination of good faith settlement u@derP. 877.65 Summary10th),
Torts 883 et seq.) between plaintiff and other defendants; summary judgment effectively finding that defendant was not
joint tortfeasor had become final before good faith determination was made].

Watson v. Department of Trans. (1998) 68 C.A.4th 885, 890, 80 C.R.2d&d4ourt erred in ordering, under
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C.C.P. 1021.6that defendant who was found partially liable in automobile accident case must pay attorneys' fees of
defendant who was found not liable; no theory of implied indemnity applied].

Wilson, McCall & Daoro v. American Qualified Plans (1999) 70 C.A.4th 1030, 1034, 83 C.R.2dd8ulting
firm was entitled to attorneys' fees undeiC.P. 1021.6rom accountant because, due to accountant's negligence,
consulting firm was required to defend law firm's cross-complaint when accounting firm refused to do so; it was
immaterial that consulting firm had not been sued in underlying professional negligence action against law firm and
accountant that gave rise to cross-complaint].

(4) Employer indemnificationAn employer must indemnify his or her employee for all necessary expenditures or
losses incurred by the employee in direct consequence of the discharge of his or her duties, or of his or her obedience to
the directions of the employer, even unlawful directions, unless the employee, at the time of obeying the directions,
believed them to be unlawfulL&b.C. 2802(a) "Necessary expenditures or losses" includes attorneys' fees incurred by
the employee enforcing the rights grantedUap.C. 2802 (Lab.C. 2802(c)seeJacobus v. Krambo Corp. (2000) 78
C.A.4th 1096, 1104, 1105, 93 C.R.2d 4&tting in dictum provided for guidance of trial court on remand that,
althoughLab.C. 2802'unquestionably" provides for indemnification of attorneys' fees incurred in underlying action, it
does not specifically provide for fees incurred in pursuing indemnity claim; folloiegr Creek Planning Conand
rejectingO'Hara v. Teamsters Union Local No. 856 (9th Cir. 1998) 151 F.3d 1152].)

(5) Public agency indemnification. Torres v. San Diego (2007) 154 C.A.4th 214, 64 C.R.3utd¥@8es an
example of a municipal resolution that promises indemnification for members of public boards of expenses they incur
from claims arising out of the performance of their board duties. The court construed the municipal resolution as it
would construe a statute imposing a duty to defend, and it determined that the resolution entitled members of a city
board to a defense in actions against tterdto attorneys' fees and costs incurred in a separate action to enforce the
city's duty to defend(154 C.A.4th 226.)

SUPPLEMENT: [This section is current through the latest supplement]
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7 Witkin Cal. Proc. Judgm § 227
[§ 227] Labor and Employment Actions.

The following are among the statutes providing for attorneys' fees in labor and employment actions:

(1) Recovery of wage3he plaintiff or cross-complainant in an action for the recovery of wages for labor
performed, not exceeding $ 300, may recover not more than 20% as attorneys<Cf€eB. (03]

(2) Wages lost because of discriminatién employee in an action to recover wages lost due to discrimination
must be awarded reasonable attorneys' feée.C. 1197.5(g)seeJones v. Tracy School Dist. (1980) 27 C.3d 99, 109,
111,165 C.R. 100, 611 P.2d 4fdward undet.ab.C. 1197.5(gis mandatory].)

(3) Nonpayment of wages or beneffReasonable attorneys' fees are mandatory in certain actions for nonpayment
of wages, fringe benefits, or health or pension fund contributidreh.C. 218.5seeKistler v. Redwoods Community
College Dist. (1993) 15 C.A.4th 1326, 1336, 1337, 19 C.R.2d<lipfa, 8214l[ab.C. 218.5oes not authorize fees
against public employers specifiedliab.C. 22(; Californians for Population Stabilization v. Hewlett-Packard Co.
(1997) 58 C.A.4th 273, 294, 67 C.R.2d g&fes undet.ab.C. 218.5vere not available to prevailing defendant in unfair
competition action undeB. & P.C. 1720Qwhere prayer for relief did not include unpaid wages or benefits and plaintiff
would not have had standing to bring action, or to request fees, wate€. 218.5 On-Line Power v. Mazur (2007)

149 C.A.4th 1079, 1085, 57 C.R.3d g88es undet_ab.C. 218.5vere available in action for nonpayment of executive's
salary, even though executive had employment contract and was not paid hourly wabel.) 218.5loes not apply to
an action for which attorneys' fees are recoverable ubderC. 1194 (Lab.C. 218.5

(4) Recovery of minimum wage or overtime compensafioremployee who is receiving less than the legal
minimum wage or legal overtime compensation and who successfully sues to recover the unpaid balance is entitled to
reasonable attorneys' feekap.C. 1194 seeEarley v. Superior Court (2000) 79 C.A.4th 1420, 1426, 95 C.R.2d 57
[Lab.C. 1194rather tharLab.C. 218.5controls award of attorneys' fees in overtime claim casgsinpson v. Parking
Service 2000 Conf2004) 117C.A.4th 212, 222, 11 C.R.3d 5@5ab.C. 1194applies only to court action, not to
administrative proceeding, to recover overtime compensatitiofier v. Advanced Business Integrators (2007) 151
C.A.4th 1363, 1378, 61 C.R.3d 1fldab.C. 1194authorized fees for successful employee who appealed from
administrative decision undéab.C. 98.2)
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(5) Dismissal of school district employe&n administrative decision that a permanent certificated school district
employee may not be dismissed or suspended must include attorneys' fees for the emptine€. 44944(e)(25ee
California Teachers Assn. v. California (1999) 20 C.4th 327, 366tnote 1084 C.R.2d 425, 975 P.2d 622, 7
Summary(10th), Constitutional Law 8661 [requirement dEduc.C. 44944 (efhat dismissed or suspended teachers pay
half the cost of dismissal hearing was unconstitutional, but whether statute's attorneys' fee provision survived
invalidation of statute's hearing cost provision was not properly before c@@&troat v. Newark Unified School Dist.
(1976) 62 C.A.3d 538, 542, 133 C.R. Z#&rmer Educ.C. 13413(e)Board of Education v. Commission on
Professional Competence (1980) 102 C.A.3d 555, 562, 162 C.Rs&8e];Kistler v. Redwoods Community College
Dist. (1993) 15 C.A.4th 1326, 1337, 19 C.R.2d 4ufyra, 8214Fduc.C. 44944pplies to teachers in elementary and
secondary schools, not to administrators in college districts].)

(6) Retirement allowancé:he trial court may award reasonable attorneys' fees to an applicant who successfully
appeals a retirement board denial of a retirement allowance under the County Employees Retiremeébouiag!. (
31536 seeMorcos v. Board of Retirement (1990) 51 C.3d 924, 927, 275 C.R. 187, 800 P.2ddcau#idy employee was
entitled to attorneys' fees for services rendered on appeal in successfully defending judgment overturning retirement
board decision]yan Hook v. Board of Retirement (1983) 148 C.A.3d 714, 719, 196 C.Hcd8a has discretion to
deny award]18 Pepperdine L. Rev. 106Morcog.)

(7) Arbitration of collective bargaining agreemerithe trial court must award attorneys' fees to the prevailing party
in an action to compel arbitration of a dispute concerning a collective bargaining agredmaént.(1128(a)see
Lab.C. 1128(cJaction to compel compliance with decision of arbitrator of grievance pan&lehouse, Processing,
Distribution Workers Union, Local 26 v. Hugo Neu Proler Co. (1998) 65 C.A.4th 732, 739, 76 C.R.2alidation
of Lab.C. 1128(ajvas preempted by federal law].)

(8) Uninsured employetn an action for damages by an injured employee against an uninsured employer, a
judgment against the employer must include reasonable attorneys'lfeles (3709seeCortez v. Bootsma (1994) 27
C.A.4th 935, 938, 33 C.R.2d 20.)

SUPPLEMENT: [This section is current through the latest supplement]

(4) Recovery of minimum wage or overtime compensageeHarrington v. Payroll Entertainment Services (2008)
160 C.A.4th 589, 593, 72 C.R.3d 9&mployee who was underpaid by $ 44.63 for overtime on one day of work was
entitled to fees unddrab.C. 1194.(5) Dismissal of school district employegeeRoybal v. Governing Bd. of Salinas
City Elementary School Dist. (2008) 159 C.A.4th 1143, 1152, 72 C.R.3fs&H60l psychologists who were laid off
due to revenue shortfalls were not entitled to fees in action for reinstateBuunt;C. 44944pplies to dismissal or
suspension proceedings initiated ungeuc.C. 44934not to layoffs].
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7 Witkin Cal. Proc. Judgm § 228
[§ 228] Landlord and Tenant Actions.

Statutes including the following provide for attorneys' fees in landlord and tenant actions:

(1) Untenantable dwelling-ees are available in an unlawful detainer proceeding in which the tenant asserts as an
affirmative defense that the landlord has failed to provide a tenantable dwelling. (C.C. 1942.4(b)@)|aee.
Wolfriver Holding Corp. (2000) 80 C.A.4th 1124, 1129, 96 C.R.2d[11& court acted within its discretion under C.C.
1942.4 in finding that there was no prevailing party after plaintiffs voluntarily dismissed one defendant as part of
settlement with several defendants; settlement did not exonerate dismissed defendant and merely reflected plaintiffs’'
practical determination about value of pursuing trial].) A landlord who institutes an unlawful detainer proceeding based
on a tenant's nonpayment of rent, and who is liable for a violation of C.C. 1942.4, is liable to the tenant or lessee for
reasonable attorneys' fees and costs, in an amount to be fixed by the €CoOrP.(1174.2)

(2) Retention of personal propertf. court may award reasonable attorneys' fees to the prevailing party in a
tenant's action against a landlord for retaining personal property in violation of C.C. 1965. (C.C. 1965(e)(3).)

SUPPLEMENT: [This section is current through the latest supplement]
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7 Witkin Cal. Proc. Judgm § 229
[8 229] Actions Involving Personal Injury or Intentional Torts.

Among the statutes providing for fees in personal injury actions or actions involving intentional torts are the
following:

(1) Felonious conducfThe trial court may award reasonable attorneys' fees to the prevailing party in an action for
damages arising from commission of a felony, against the defendant convicted of the f€léhy?.(1021.4seeWood
v. McGovern (1985) 167 C.A.3d 772, 778, 213 C.R. k8&ute applied to actions that had not been reduced to final
judgment before effective dategommers v. Erb (1992) 2 C.A.4th 1644, 1648, 4 C.R.Za&tire and purpose of
statute];Baker v. Mid-Century Ins. Co. (1993) 20 C.A.4th 921, 926, 25 C.R.Jth8drer was not obligated to pay
attorneys' fees awarded to victim of insured's felonious conduct].)

(2) Unlicensed goods or servicds.an action for treble damages against an unlicensed person who caused personal
injury or damage to another as result of providing goods and services for which a license is required, the court may
award attorneys' fees to the prevailing par.G.P. 1029.8(a)

(3) Failure to file certificate of meritA party who incurs attorneys' fees as a result of another party's failure to file a
certificate of merit in a professional malpractice action may recover those @&€sP( 411.35(h)seeGuinn v. Dotson
(1994) 23 C.A.4th 262, 269, 28 C.R.2d 4pfaralegal fees were allowed as element of attorneys' fees @dp.
411.35(h)where prevailing practice was to bill separately for paralegal services at reasonable market value].)

(4) Commercial misappropriationChe prevailing party in an action for commercial misappropriation of a person's
name and likeness must be awarded attorneys' fees. (C.C. 3344(@)i=rév. National Enquirer (1997) 55 C.A.4th
1273, 1276, 64 C.R.2d 65terpreting "prevailing party" for purposes of C.C. 334Hjrby v. Sega of America (2006)
144 C.A.4th 47, 62, 50 C.R.3d 6(7.C. 3344(a) is mandatory; plaintiff's argument that, to encourage enforcement,
defendant should receive fees only if plaintiff's action is frivolous or in bad faith is misdirected].)

SUPPLEMENT: [This section is current through the latest supplement]
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7 Witkin Cal. Proc. Judgm § 230
[§8 230] Actions Involving Real Property or Environmental Issues.

(1) lMustrations. The following statutes are among those awarding attorneys' fees in real property or environmental
disputes:

(a) Injunction preventing water diversioim an action to modify or dissolve an injunction preventing the diversion
of waters, if judgment is rendered for the person in whose behalf the injunction was granted, that person is entitled to
reasonable attorneys' fee€.C.P. 532(b)

(b) Contribution to well.The plaintiff in an action to compel contribution for the expense of a water well may be
awarded reasonable attorneys' fe#gater C. 7003

(c) Inverse condemnatio successful plaintiff in an inverse condemnation proceeding must be awarded
reasonable attorneys' fee€.C.P. 1036see 8Summary10th), Constitutional Law§81168; on fees awarded to
defendant in condemnation proceeding, see infra, 8234.)

(d) Mobilehome Residency LaReasonable attorneys' fees must be awarded to the prevailing party in an action
arising under the Mobilehome Residency Law. (C.C. 798.85Ds#&erro Mobile Estates v. Proffer (2001) 87 C.A.4th
943, 948, 105 C.R.2d[attorneys' fees were available to defendant under C.C. 798.85, even though plaintiff voluntarily
dismissed statutory nuisance claim before triaf; Manufactured Homes v. Canyon View Estates (2007) 148 C.A.4th
663, 673, 56 C.R.3d 7Bnobilehome dealer's action against other dealers and mobilehome park managers and owners,
alleging that kickback scheme among defendants prevented plaintiff from selling mobilehomes, did not arise out of
Mobilehome Residency Law; dismissed defendants were not entitled to fees].)

(e) Trespass on agricultural landn an action for property damage arising from a trespass on land under
cultivation or used for raising livestock, the prevailing party is entitled to reasonable attorneysCi€zP. (1021.9see
Haworth v. Lira (1991) 232 C.A.3d 1362, 1367, 284 C.R. 62; Elton v. Anheuser-Busch Beverage Group (1996) 50
C.A.4th 1301, 1304, 58 C.R.2d 3pRvasion of fire onto plaintiff's property was "trespass"” for purposes.af.P.

1021.9; Quarterman v. Kefauver (1997) 55 C.A.4th 1366, 1375, 64 C.R.2dpMase "lands either under cultivation
or intended or used for the raising of livestock"GnC.P. 1021.9lid not encompass urban backyard gard&tdyrh &
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Starrh Cotton Growers v. Aera Energy LLC (2007) 153 C.A.4th 583, 606, 63 C.R.Jgrbperty owner was entitled
to fees unde€.C.P. 1021.9vhere oil production activities on adjacent land caused contamination of groundwater;
statute allows recovery for surface and subsurface trespasses].)

(f) Housing contractThe prevailing party in an action to enforce a contract between the California Housing
Financing Agency and a housing sponsor is entitled to reasonable attorneydHfdth & Saf.C. 51205(fsee
California Housing Finance Agency v. E.R. Fairway Associates (1995) 37 C.A.4th 1508, 1513, 44 C.Hs2dtGed
applies to action that was not yet final when statute became effective].)

(g) Payment of construction clairin an action against an owner or construction lender to enforce the payment of a
claim stated in a bonded stop notice, the prevailing party is entitled to collect reasonable attorneys' fees from the party
held liable for payment of the claim. (C.C. 3176; 34linger/Nicholls Dev. Co. v. Meleyco (1995) 31 C.A.4th 321,

329, 37 C.R.2d 3fpetition to confirm arbitration award is not "action” for purpose of C.C. 31K&chanical
Wholesale Corp. v. Fuji Bank, Ltd. (1996) 42 C.A.4th 1647, 1660, 50 C.R.2ftdastruction lender who successfully
defends action on invalid stop notice claim is prevailing party].)

(h) Home Equity Sales Contracts AGhe homeowner in an action against an equity purchaser under the Home
Equity Sales Contracts Act is entitled to reasonable attorneys' fees. (C.C. 1698Bdgsélen v. Beckwith (1996) 49
C.A.4th 1697, 1721, 57 C.R.2d 503.)

(i) Retention of contractor's paymenks.an action by a contractor against an owner or by a subcontractor against a
contractor to collect payments wrongfully retained by the owner or contractor, the prevailing party is entitled to
attorneys' fees. (C.C. 3260(g); 9deAndrew v. Hazegh (2005) 128 C.A.4th 1563, 1566, 27 C.R.3¢s&&6ite did not
apply where owner never had retention proceeds or payments in his possession; dispute between owner and contractor
arose from contractor's allegedly unauthorized extra wdryjlor v. Van-Catlin Const. (2005) 130 C.A.4th 1061, 1068,

30 C.R.3d 69Qarbitrator correctly awarded fees to prevailing owner under C.C. 3260(g)].)

() Unsafe residential buildinglhe building owner in an action by an enforcement agency to identify and correct
unsafe conditions in a residential building must pay the agency's attorneysHeakh(& Saf.C. 17980.7(d)(13ee
San Francisco v. Jen (2005) 135 C.A.4th 305, 309, 37 C.R.3ds4&ute authorized fees incurred as result of
abatement efforts against uninhabited building].)

(2) Distinction: Where Statute Requires Contractual Attorneys' Fee Provision. C.C.Pwhath authorizes the
trial court to determine the amount of attorneys' fees in a foreclosure action where the security instrument contains an
attorneys' fees clause, should be distinguished from the statutes listed @oo\. 730does not authorize the court to
award fees in the absence of an attorneys' fees provisitrase Manhattan Mortg. Corp. v. Lessel (1997) 55 C.A.4th
10, 13, 64 C.R.2d 113.)

(3) Ordinance A city ordinance may authorize an award of attorneys' fees, just as a state statut&donesPaula
v. Narula (2003) 114 C.A.4th 485, 492, 8 C.R.3dfé&s were authorized by ordinance in city's action to foreclose on
lien on apartment buildings for unpaid administrative costs and penalties; fees provision furthered ordinance's purpose
of building and safety code enforcement]; but dente Sereno v. Padgett (2007) 149 C.A.4th 1530, 1535, 58 C.R.3d
218[ordinance authorizing fees for city in proceeding to abate public nuisance conflicteGoittiC. 38773.5(h)
which requires ordinances authorizing fees in nuisance abatement proceedings to provide for recovery by prevailing
party, rather than limiting recovery of fees to city].)

SUPPLEMENT: [This section is current through the latest supplement]

(1) llustrations(i) Retention of contractor's paymen&eeBrawley v. J.C. Interiors (2008) 161 C.A.4th 1126, 1135, 74
C.R.3d 837trial court had discretion to deny award under C.C. 3260(g) to builder; even though jury awarded some
damages to builder, it also found that builder breached contract and was negligent, and it awarded some damages to
owner].
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7 Witkin Cal. Proc. Judgm § 231
[§ 231] Taxation Actions.

Several tax statutes authorize attorneys' fees, including the following:

(1) Sales and use taxeEhe prevailing party in an action against the State of California in connection with the
determination, collection, or refund of sales and use taxes may be awarded reasonable litigation costs, including
attorneys' fees. (Rev.C. 7156; sbetra Pak v. State Bd. of Equalization (1991) 234 C.A.3d 1751, 286 C.R. 529; Pacific
Mut. Life Ins. Co. v. State Bd. of Equalization (1996) 41 C.A.4th 1153, 1165, 49 C.R[R&@Z. 7156 only pertains
to actions involving sales and use taxes and is not applicable to insurance companies' action challenging new insurance
premiums tax rates]; Summary10th), Taxation,§374.)

(2) Franchise taxesThe prevailing party in an action against the State of California in connection with the
determination, collection, or refund of franchise taxes may be awarded reasonable litigation costs, including attorneys'
fees. (Rev. C. 19717; séécDonnell Douglas Corp. v. Franchise Tax Bd. (1994) 26 C.A.4th 1789, 1799, 33 C.R.2d 129
[plaintiff prevailed but was denied attorneys' fees because board's position on complex tax matter was arguably
justified]; Lennane v. Franchise Tax Bd. (1996) 51 C.A.4th 1180, 1188, 59 C.R.Zeé682after awarding taxpayers
their trial costs under Rev.C. 19717, trial judge may redetermine whether state's position was substantially justified
when party later applies for appellate cosWfrtin v. Franchise Tax Bd. (1998) 68 C.A.4th 961, 977, 80 C.R.2d 644
[board was not substantially justified in issuing notice of proposed assessment without reviewing taxpayer's returns;
fees were properly awardedujitsu IT Holdings v. Franchise Tax Bd. (2004) 120 C.A.4th 459, 487, 15 C.R.3d 473
[taxpayer was entitled to fees where board adopted untenable position that taxpayer's claim was time-barred].)

SUPPLEMENT: [This section is current through the latest supplement]

(2) Franchise taxesSeeNorthwest Energetic Services, LLC v. Franchise Tax Bd. (2008) 159 C.A.4th 841, 869, 71
C.R.3d 649Rev.C. 19717 is not exclusive means by which party in tax refund action may recover attorneys' fees;
taxpayer co