Page 1

@ LexisNexis|

1 of 160 DOCUMENTS
Federal Civil Procedure Litigation Manual

Copyright 2010, Matthew Bender & Company, Inc., a member of the LexisNexis Group.

Publication Information

1 Federal Civil Procedure Litigation Manual Author(s)

Author(s)

Weissenberger's
Federal Civil Procedure 2010 Litigation Manual

A.J.STEPHANI

J.D., University of Cincinnati
GLEN WEISSENBERGER

Dean and Professor of Law
DePaul University College of Law
2010



LexisNexis

2 of 160 DOCUMENTS

Federal Civil Procedure Litigation Manual

Copyright 2010, Matthew Bender & Company, Inc., a member of the LexisNexis Group.

Publication Information
1 Federal Civil Procedure Litigation Manual Questions?

Questions?

Technical Questions?

Phone: (800) 223-5297
Fax: (800) 533-1645 or (518) 487-3191
E-Mail: technical .support@lexisnexis.com
Visit Our Web Site: http://www lexis.com

Editorial Questions?

For questions about the Editorial Content appearing in these volumes or reprint permission, please call:

Law_Practice_Management

Joseph Fogel, J.D. joseph.fogel@lexisnexis.com at 1-800-424-0651 (ext. 3351)

Nancy Dawson nancy.d.dawson@]lexisnexis.com at 1-800-424-0651 (ext. 3271)

For assistance with replacement pages, shipments, billing or other customer service matters, please call:
Customer Services Department at (800) 833-9844

Outside the United States and Canada, please call (518) 487-3000

Fax Number (518) 487-3584

For information on other Matthew Bender publications, please call

Your account manager or (800) 223-1940

Outside the United States and Canada, please call (518) 487-3000

Page 2



Page 3

@ LexisNexis|

3 of 160 DOCUMENTS
Federal Civil Procedure Litigation Manual

Copyright 2010, Matthew Bender & Company, Inc., a member of the LexisNexis Group.

Publication Information
1 Federal Civil Procedure Litigation Manual Cite As

Cite As

Cite this publication as:

Federal Civil Procedure Litigation Manual, Chapter -- (Matthew Bender) Example:

Federal Civil Procedure Litigation Manual Chapter 32(Matthew Bender 3d ed.) Because the section you are citing may
be revised in a later release, you may wish to photocopy or print out the section for convenient future reference.



Page 4

LexisNexis

4 of 160 DOCUMENTS
Federal Civil Procedure Litigation Manual

Copyright 2010, Matthew Bender & Company, Inc., a member of the LexisNexis Group.

Publication Information
1 Federal Civil Procedure Litigation Manual Copyright

Copyright

This publication is designed to provide accurate and authoritative information in regard to the subject matter covered. It
is sold with the understanding that the publisher is not engaged in rendering legal, accounting, or other professional
services. If legal advice or other expert assistance is required, the services of a competent professional should be sought.

LexisNexis and the Knowledge Burst logo are registered trademarks and Michie is a trademark of Reed Elsevier
Properties Inc., used under license. Matthew Bender and the Matthew Bender Flame Design are registered trademarks
of Matthew Bender Properties Inc.

Copyright © 2010 Matthew Bender & Company, Inc., a member of the LexisNexis Group.
All Rights Reserved.

No copyright is claimed in the text of statutes, regulations, and excerpts from court opinions quoted within this work.
Permission to copy material exceeding fair use, 17 U.S.C. § 107, may be licensed for a fee of 25cent(s) per page per
copy from the Copyright Clearance Center, 222 Rosewood Drive, Danvers, Mass. 01923, telephone (978) 750-8400.
ISBN 978-1-59345-561-3

ISSN 1553-9474



@ LexisNexis|

5 of 160 DOCUMENTS

Federal Civil Procedure Litigation Manual

Copyright 2010, Matthew Bender & Company, Inc., a member of the LexisNexis Group.

Publication Information
1 Federal Civil Procedure Litigation Manual Dedication

Dedication

Dedication

The authors wish to dedicate this book to our teacher, friend, and
colleague, Professor Ken Aplin, who has enjoyed a distinguished career
teaching civil procedure to generations of students indebted to his service.

His commitment to teaching excellence reminds us all
of the central purpose of legal education.

Page 5



Page 6

LexisNexis

6 of 160 DOCUMENTS
Federal Civil Procedure Litigation Manual

Copyright 2010, Matthew Bender & Company, Inc., a member of the LexisNexis Group.

Publication Information
1 Federal Civil Procedure Litigation Manual Preface

Preface

This manual is designed to provide a thorough, yet concise, analysis of the Federal Rules of Civil Procedure. It is
intended to aid the practitioner, judge, and student alike in understanding the operation and application of the Rules in
situations that recur throughout the course of litigation. Although this manual is not exhaustive of every procedural
issue in federal court, it is anticipated that it will function both to identify other additional sources on federal civil
procedure as well as to resolve problems frequently engendered by the application of the Rules.

Each Chapter in this manual contains the full text of each Rule in a format that lends itself to easier examination and
dissection than any other currently available. Practical commentary on each Rule is also provided, as are hundreds of
illustrations of possible applications. Each Chapter also includes a list of additional authorities and a carefully-selected
list of leading cases. These cases are intended to serve as starting points for additional research; comprehensive
annotations are beyond the scope of this manual.

This manual also contains a host of other useful features, including a note on judicial rulemaking in federal court and a
table used to calculate the number of days between two dates, as well as the Supplemental Rules for Certain Admiralty
and Maritime Claims, the Appendix of Official Forms accompanying the Federal Rules, and the full text of the Federal
Rules of Appellate Procedure. A quick-reference index is located on the inside front cover; a section locator on the back
cover will direct the user to the section of the book where the desired information is found.

Weissenberger's Federal Civil Procedure Litigation Manual is published annually and will inevitably benefit from
refinement in future editions. Corrections, comments and suggestions are always welcome and may be directed to the
authors at their e-mail addresses listed below.

AJ. Stephani
AlJ.Stephani@juno.com

Glen Weissenberger
gweissen@depaul.edu
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James WM. Moore, Moore's Federal Practice, Vols. 1-23 (3d ed., Matthew Bender & Co.), hereinafter -- Moore's
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Civil Procedure __
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Note on Judicial Rulemaking in the Federal Court

Despite the fact that many states and other jurisdictions have modeled their rules of procedure after the Federal Rules of
Civil Procedure, the Federal Rules enjoy a unique pedigree and authoritative posture. Unlike the authority of many state
supreme courts to promulgate rules of practice and procedure for the efficient functioning of its junior courts, which is
typically vested in their respective state constitutions or inherent in the nature of their respective judicial offices, the
United States Supreme Court derives its authority to create rules of procedure in federal court from the Rules Enabling
Act, 28 U.S.C. § 2072, a distinctively legislative enactment. Nonetheless, the Federal Rules of Civil Procedure, as with
other rules adopted by the United States Supreme Court, should be interpreted differently than other
legislatively-authorized rules. The Rules were designed primarily to facilitate and make uniform the passage and flow
of civil actions through the federal courts-purposes in which the judicial branch has a unique interest in. Although
Congress has retained for itself the authority to reject proposed Rules and even to enact new ones, it has wisely deferred
to the Supreme Court in virtually every instance.

Rulemaking Authority

28 U.S.C. § 2072(a) provides that "[t]he supreme court shall have the power to prescribe general rules of practice and
procedure and rules of evidence for cases in the United States district courts (including proceedings before magistrates
thereof) and courts of appeals." This grant of authority does not, however, confer upon the Supreme Court unfettered
control over the promulgation of rules of procedure. 28 U.S.C. § 2074 subjects proposed rules of procedure to the
possibility of veto by Congress. Proposed rules automatically take effect no earlier than December 1 in the year in
which they are adopted absent Congressional action to the contrary.

Rules of procedure adopted by the United States Supreme Court supersede any existing conflicting statutory provision,
a point made explicitly in 28 U.S.C. § 2072(b). Accordingly, federal courts have routinely held that conflicts between
provisions in the Rules and those in the United States Code which cannot be harmoniously construed will be resolved in
favor of the Rules. Statutory provisions that merely supplement or complement rules of procedure are, of course, still
effective.
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Rulemaking Procedure

28 U.S.C. § 331 creates the Judicial Conference of the United States, an office within the Administrative Office of the
United States Courts. The Judicial Conference, through its Standing Committee and various advisory committees,
makes recommendations from time to time to the United States Supreme Court concerning amendments to the Federal
Rules of Civil Procedure and other rules adopted by the Supreme Court. After publication of proposed amendments and
a rather extensive period of public comment on those amendments, the Judicial Conference submits its final
recommendations to the Supreme Court, usually in the fall of the year prior to the year in which proposed amendments
are to take effect.

Under 28 U.S.C. § 2074(a), proposed rules must be submitted by the Supreme Court to Congress no later than May 1 of
the year in which they take effect. Unless Congress takes some kind of affirmative action, either by modifying or
rejecting the proposed amendments, the amended Rules take effect on December 1.

Procedural Rules Must Be Nonsubstantive

The familiar proscription that rules of procedure may not "abridge, enlarge, or modify any substantive right" operates in
federal courts as a function of congressional action: 28 U.S.C. § 2072(b) incorporates this proscription as a limitation on
the delegation of authority by Congress under the Rules Enabling Act. Thus, a rule of procedure that amends or expands
upon a substantive right is void, and any conflicting statutory provision controls. Such rules should be carefully
distinguished from non-substantive procedural rules, which supersede contrary statutory provisions.

Local Rules

Procedural rules established by local courts for use within the jurisdiction of those courts are contemplated by Rule 83
and 28 U.S.C. § 2071. Local rules must be consistent with the Federal Rules of Civil Procedure and must not, of course,
affect the substantive rights of parties. Additional information on the rulemaking procedure for local rules can be found
in Chapter 83 of this manual.
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Scope

HIGHLIGHTS

Release 2010 May 2010

New Federal Rules

New Federal Rule of Civil Procedure 62.1 codifies the "indicative rulings" practice used in most circuits. Civil Rule
62.1 is coordinated with new Federal Rule of Appellate Procedure 12.1, which prescribes the procedure in the circuit
court when the district court makes an indicative ruling.

Amendments to Federal Rules

Many of the federal rules, both the Federal Rules of Civil Procedure and the Federal Rules of Appellate Procedure, were
amended effective December 1, 2009. Most of these changes consist of time-computation amendments.

New Federal Rule of Civil Procedure 62.1. The new Civil Rule 62.1 prescribes the procedure in the district
court when a party moves for relief that the district court lacks authority to grant because an appeal is pending. Civil
Rule 62.1 is coordinated with Appellate Rule 12.1, which governs the procedure in the court of appeals if the district
court indicates that it would grant the motion or that the motion raises a substantial issue.

New Appellate Rule 12.1. If a party moves for relief in the district court while an appeal is pending, the district
court generally lacks authority to grant the motion. But the district court may make an "indicative ruling," stating
that it would grant the motion or that a substantial issue is raised by the motion for relief. Appellate Rule 12.1 prescribes
the procedure in the circuit court when the district court makes an indicative ruling. Appellate Rule 12.1 is coordinated
with Civil Rule 62.1, which governs the procedure in the district court when a party makes a timely motion for relief
that the district court lacks authority to grant because of a pending appeal.

The Federal Rules of Civil Procedure and the Federal Rules of Appellate Procedure were amended effective
December 1, 2009. The changes are important to all lawyers practicing in federal courts, and affect two related matters:
the method for calculating or counting time periods set out in the rules, such as deadlines for actions; and the specific
time periods set out in the various federal rules.
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Federal Rules of Civil Procedure. The following civil rules were amended, effective December 1, 2009: 6, 12,
13,14, 15,23,27,32, 38,48, 50, 52, 53, 54, 55, 56,59, 62, 65,68, 71.1, 72, 81. New civil rule 62.1 was adopted,
effective December 1, 2009. Admiralty Rules B, C, and G were also amended, effective December 1,2009. Most of
these changes consist of time-computation amendments.

Federal Rules of Appellate Procedure. The following appellate rules were amended, effective December 1,
2009: 4,5,6,10, 12, 15,19, 22,25,26,27,28.1,30,31, 39, 41. New appellate rule 12.1 was adopted, effective
December 1, 2009. These changes include the time-computation amendments.
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§ 1.syn Synopsis to Chapter 1: Rule 1. Scope and Purpose

Scope Rule 1. Scope and Purpose
1.1 COMMENTARY
1.2 ADDITIONAL AUTHORITY

1.3 LEADING CASES



Page 14

LexisNexis

12 of 160 DOCUMENTS
Federal Civil Procedure Litigation Manual
Copyright 2010, Matthew Bender & Company, Inc., a member of the LexisNexis Group.

TITLE I. SCOPE OF RULES; FORM OF ACTION
Chapter 1 Rule 1. Scope and Purpose

1-1 Federal Civil Procedure Litigation Manual Rule 1. Scope and Purpose

Rule 1. Scope and Purpose

Rule 1 reads as follows:

Rule 1. Scope and Purpose

These rules govern the procedure in all civil actions and proceedings in the United States district courts, except as
stated in Rule 81. They should be construed and administered to secure the just, speedy, and inexpensive determination

of every action and proceeding.

sk osk sk sk sk
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1.1 COMMENTARY

Rule 1 identifies the proceedings in which the Federal Rules of Civil Procedure apply. In promulgating the original
Rules, the Supreme Court united the general rules of procedure prescribed for cases in equity with those prescribed for
cases in law. Under a 1966 amendment to the Rule, separate rules of procedure prescribed for admiralty cases were
abolished, and such cases are now governed by the Federal Rules of Civil Procedure.

Scope

The Rules apply to all civil proceedings in the United States district courts, single-judge or three-judge, and regardless
of whether the case is tried to the court or to the jury. In certain instances, however, individual Rules draw distinctions
between certain types of cases.

Hlustration 1-1

Rule 55(b)(1) empowers the clerk of courts, under carefully prescribed conditions, to enter a default
judgment in cases where only claims for monetary damages are presented. Cases in which other kinds of
relief are requested are not subject to an entry of a default judgment by the clerk.

In addition, Rule 81 contains important limitations on the operation of Rule 1 with regard to the scope of the Rules, and
Rule 81 should be consulted to determine the precise applicability of the Rules to a specific kind of proceeding.

Illustration 1-2

Rule 81 indicates that Rule 1, by its own terms, does not contemplate the Rules' applicability to
bankruptcy proceedings, copyright proceedings, habeas corpus proceedings, or actions pursuant to
specific statutes.

It is important to note, however, that nothing in either Rule 1 or Rule 81 precludes the Supreme Court or Congress from
making the Rules applicable to such proceedings through a separate mechanism.

Illustration 1-3
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Copyright Rule 1 indicates that copyright proceedings are to be governed by the Federal Rules of Civil
Procedure.

By its own terms, Rule 1 renders the Rules applicable to any civil action in all district courts of the 50 states and to the
United States District Court for the District of Columbia. However, the Rules are not generally applicable to
administrative proceedings, disbarment proceedings, arbitration proceedings (absent a provision to the contrary in the
pertinent arbitration agreement), proceedings before the Tax Court or before the United States Court of Federal Claims.
Rule 1 does not operate to make the Rules applicable to district courts of United States territories or insular possessions.
However, the Rules have statutorily been made applicable to several territorial district courts, including those in Guam,
the Virgin Islands, and Puerto Rico. The Rules do not apply to original actions before the United States Supreme Court,
though the Supreme Court's Rule 17.2 allows the Rules to be used as "guides" to procedure in original actions.

Purpose

The second sentence of Rule 1 directs courts to apply a construction of the Rules which will attain the stated goals of
justice, speed, and the avoidance of unnecessary expense in the determination of every action. The word "administered"
was added in 1993 to indicate the affirmative duty of courts to exercise the authority conferred upon them by the Rules
in ensuring that civil litigation is resolved not only fairly, but also without undue cost or delay. As officers of the court,
the attorneys participating in the case share this responsibility with the judge to whom the case is assigned. The
construction provided by the second sentence of Rule 1 applies to any proceeding in which the Rules operate, regardless
of whether they are rendered applicable through the first sentence of Rule 1 or through some distinct mechanism, such
as by statute.

In conjunction with Rule 83(b), the final sentence of Rule 1 provides trial court judges with a considerable amount of
discretion to fashion practices that are consistent with the Rules, Acts of Congress, and the Constitution. In light of the
vagaries and variabilities inevitably infusing the multiplicity of disputes faced by trial courts, the affirmative provision
of such discretion is prudent as well as provident.

Note on the Erie Doctrine

The original Enabling Act, under which the Supreme Court derives its authority to promulgate the Federal Rules of
Civil Procedure, explicitly provided that the Rules are to "neither abridge, enlarge nor modify the substantive rights of
any litigant." Thus, to determine whether a particular Rule is a valid exercise of the power delegated to the Supreme
Court, a distinction must be made between rules that are considered to be substantive in nature and those that are more
accurately characterized as procedural. In 1965, the Supreme Court, in Hanna v. Plumer, 380 U.S. 460, 85 S. Ct.
1136, 14 L. Ed. 2d 8 (1965) , held that the proper test for making this determination is whether the challenged Rule
violates the present Enabling Act, 28 U.S.C. § 2072, or the Constitution itself.

The traditional formulation of the distinction between "substantive" and "procedural" rights became more complex after
the landmark case Erie R.R.v. Tompkins, 304 U.S. 64,58 S.Ct. 817,82 L. Ed. 1188 (1938) . So-called "Erie" problems
are not concerned with the Enabling Act, but rather with the proper application of the Rules of Decision Act, 28 U.S.C.
§ 1652. Although both the Enabling Act and the Erie rule draw a distinction between laws that affect "substantive" and
"procedural" rights, the Hanna case makes clear that the correct standards for drawing the distinction are different in
each case. Thus, the Erie rule is not the correct test for determining the validity or applicability of a Federal Rule of
Civil Procedure. Instead, Erie analysis has been applied to issues beyond the scope of the Rules, such as burdens of
proof, statutes of limitations, conflicts of laws rules, and the sufficiency of the evidence for a case to go to the jury.

"Substantive"/"Substantial" Distinction
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It should also be noted that the word "substantive" as it used both with respect to interpretive issues under the Rules
Enabling Act and those arising in Erie cases should not be confused with the word "substantial" as it used in describing
the nature of the rights affected under the doctrine of "harmless error" under Rule 61 or Federal Rule of Evidence
103(a). In those contexts, the term "substantial" refers to a quantum of prejudice to a party justifying a new trial or
modification of a judgment or order when an erroneous evidentiary or procedural ruling occurs. "Substantive" rights, on
the other hand, are defined by reference to the "substantive"/"procedural" distinctions discussed above.
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1.2 ADDITIONAL AUTHORITY

1 Moore's Federal Practice §§ 1.01 -1.22
James & Hazard, Civil Procedure §§ 1.7, 2.34-2.35

Teply & Whitten, Civil Procedure 434-453
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1.3 LEADING CASES

"Abridge, Enlarge, or Modify" Substantive Right-Diversity Actions

Freund v. Nycomed Amersham, 326 F.3d 1070 (9th Cir. 2003) (Federal Rules of Civil Procedure must be applied by
federal court sitting in diversity jurisdiction they do not abridge, enlarge or modify any substantive right in violation of
Rules Enabling Act).

Applicability of Rules Without Regard to Substantive Law

Vess v. Ciba-Geigy Corp., 317 F.3d 1097 (9th Cir. 2003) (Federal Rules of Civil Procedure apply without regard to
the source of subject matter jurisdiction or to whether the substantive law is based on state or federal law).

Counterclaims in Diversity Actions

Doelle v. Mountain States Tel. & Tel., 872 F.2d 942 (10th Cir. 1989) (where state and federal counterclaim rules
differed in a diversity action, federal Rule 13 held to control the issue; counterclaim allowed).

Discretion of the Court

City of Cleveland v. Piper Aircraft Corp., 985 F.2d 1438 (10th Cir. 1993) (consistent with the construction provided
by the last sentence of Rule 1, court has considerable discretion to permit or exclude new evidence in a second trial).

Due Process Protections Reflected in Rules

Nelson v. Adams USA, Inc., 529 U.S. 460, 120 S. Ct. 1579, 146 L. Ed. 2d 530 (2000) (Federal Rules of Civil
Procedure incorporate the due process protections of the Constitution and are designed to further those protections).

Entry of Judgment Without Trial
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Smith v. Navistar Int'l Transp. Corp., 957 F.2d 1439 (7th Cir. 1992) (entry of judgment without trial authorized by
Rule 1 to ensure the quick and inexpensive determination of the action; maximum amount of damages already
determined by the court).

Federal Circuit Applies Regional Circuit Interpretation of Rules

Anchor Wall Sys. v. Rockwood Retaining Walls, Inc., 340 F.3d 1298 (Fed. Cir. 2003) (Court of Appeals for the
Federal Circuit should apply the law of the pertinent regional circuit when the precise issue to be addressed involves an
interpretation of the Federal Rules of Civil Procedure).

Habeas Cases--Action Begins with Filing of Application

Woodford v. Garceau, 538 U.S. 202, 123 S. Ct, 1398, 155 L. Ed 2d 363 (2003) (Federal Rules of Civil Procedure
apply in habeas cases to the extent that they are not inconsistent with the rules governing those actions; accordingly, a
habeas suit begins with the filing of a habeas application, the equivalent of a complaint in an ordinary civil case).

Habeas Cases--Forfeiture Rule for Defenses Not Necessarily Applicable

Day v. McDonough, 547 U.S. 198, 126 S. Ct. 1675, 164 L. Ed. 2d 376 (2006) (the rule that a defendant forfeits a
statute of limitations defense not asserted in its answer or in an amendment does not necessarily apply in habeas corpus
cases; instead, the trial court has discretion to decide whether the administration of justice is better served by dismissing
the case on statute of limitations grounds or by reaching the merits of the petition).

Habeas Cases--Rules Applicable

Mandacina v. United States, 328 F.3d 995 (8th Cir. 2003) (habeas proceedings are civil in nature, and therefore, the
Federal Rules of Civil Procedure apply).

In Rem Forfeiture Proceedings--Rules Applicable

United States v. $8,221,877.16 in United States Currency, 330 F.3d 141 (3d Cir. 2003) (Federal Rules of Civil
Procedure apply to in rem forfeiture proceedings, but only to the extent that they are not inconsistent with the
Supplemental Rules).

Statutory Force

Zapata Hermanos Sucesores, S.A. v. Hearthside Baking Co., 313 F.3d 385 (7th Cir. 2002) (Federal Rules of Civil
Procedure have force of statutes).

Summary Proceedings in District Courts

SEC v. McCarthy, 322 F.3d 650 (9th Cir. 2003) (an explicit statutory provision may create an exception to the general
rule that the Federal Rules of Civil Procedure govern all civil suits in district courts; summary proceedings may be
conducted without formal pleadings, on short notice, without summons and complaints, generally on affidavits, and
sometimes even ex parte).

Supreme Court Original Actions

South Carolina v. North Carolina, -- U.S. --, 130 S. Ct. 854, 175 L. Ed. 2d 713 (2010) (although the Rules do not
apply to original actions, the Supreme Court's Rule 17.2 allows the Federal Rules of Civil Procedure to be taken as
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"guides" to procedure in original actions).
Validity of Rule
Hanna v. Plumer, 380 U.S. 460, 85 S. Ct. 1136, 14 L. Ed. 2d 8 (1965) (upholding service of process under the Rules

even though service would not have been valid under state law; proper test of validity of Rule is whether it violates the
Enabling Act or the Constitution, and not necessarily the Erie rule).
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§ 2.syn Synopsis to Chapter 2: Rule 2. One Form of Action

Scope Rule 2. One Form of Action
2.1 COMMENTARY
2.2 ADDITIONAL AUTHORITY

2.3 LEADING CASES
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Rule 2. One Form of Action

Rule 2 reads as follows:
Rule 2. One Form of Action

There is one form of action--the civil action.

k sk sk sk sk
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2.1 COMMENTARY

Rule 2 provides for a single action and mode of procedure in federal civil cases. It represents the merger of law and
equity in federal courts and accordingly abolishes the pre-Rules distinction between actions in law and suits in equity as
well as any procedural differences between the two.

Nonetheless, the question whether an action would have been formerly characterized as "legal" or "equitable" is still
significant for a number of reasons. For one, as with any other rule of procedure, Rule 2 can "neither abridge, enlarge
nor modify the substantive rights of any litigant." One of the applications of this principle is to preserve the guarantee of
aright to a jury trial under the Seventh Amendment of the Constitution. This right generally was accorded to actions or
issues that were formerly "legal," as opposed to "equitable," in nature. Therefore, a party who has such a right, as
determined by the historical distinction, may make a demand for a jury trial pursuant to Rule 38. The distinction
between "legal" and "equitable" action is also significant for determining, among other issues, the appropriate statute of
limitations, whether an action is properly brought within the admiralty jurisdiction, and whether equitable remedies are
available to a party.
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2.2 ADDITIONAL AUTHORITY

1 Moore's Federal Practice §§ 2.01 -2.06

Teply & Whitten, Civil Procedure 44-47
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2.3 LEADING CASES

Actual Cause of Action

Hanson v. Aetna Life & Cas. Co., 625 F.2d 573 (5th Cir. 1980) (in a diversity case, plaintiff must still state an actual
cause of action under state law even though Rule 2 provides for a single form of action).

All Actions Governed by Federal Rules of Civil Procedure

SEC v. McCarthy, 322 F.3d 650 (9th Cir. 2003) (an "action" is the formal and ordinary means by which parties seek
legal and/or equitable relief before a court of law through the filing of a formal complaint; absent an express statutory
provision to the contrary, the Federal Rules of Civil Procedure govern all "actions" before the district courts of the
United States).

Second Filing of Complaint Constitutes New Action

H.R. Techs., Inc. v. Astechnologies, Inc., 275 F .3d 1378 (Fed. Cir. 2002) (when a complaint is dismissed without
prejudice, and a second complaint is filed, the second complaint initiates a separate civil action; all the requirements of
service apply to the second complaint, and the filing of the first complaint does not establish the starting date for the
second action).
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§ 3.syn Synopsis to Chapter 3: Rule 3. Commencing an Action

Scope Rule 3. Commencing an Action
3.1 COMMENTARY
3.2 ADDITIONAL AUTHORITY

3.3 LEADING CASES
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Rule 3. Commencing an Action

Rule 3 reads as follows:
Rule 3. Commencing an Action

A civil action is commenced by filing a complaint with the court.

k sk sk sk sk
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3.1 COMMENTARY

Rule 3 simply declares that a civil action is "commenced" by filing a complaint with the court. Though such a
declaration may seem patently manifest to some, other jurisdictions often treat the service of the summons on the
defendant or some other phase of a civil action as the point at which the action is deemed to have been "commenced."

Rule 3 does not clarify the phrase "filing ... with the court"; instead, this is defined in Rule 5(d)(2). Similarly, a list of
allowable pleadings in a civil action is not the subject of Rule 3; instead, such a list is set forth in Rule 7. Rather, the
purpose of Rule 3 is simply to denominate the point at which an action is deemed to have been commenced. In addition,
Rule 3 implicitly anticipates that the pleadings and papers filed in a civil action shall be a matter of public record.

Determining When Statute of Limitations Has Tolled

The determination as to when an action has commenced is necessary for, among other things, calculating when the
applicable statute of limitations has run on a particular issue or action. This determination typically has two
components: 1) ascertaining which statute of limitations is applicable; and 2) ascertaining when that statute of
limitations has been tolled. Although the former consideration is more properly regarded a choice of law issue, the latter
becomes a straightforward mathematical calculation once the question of when the action is deemed to have been
commenced has been resolved. The table located in the Appendix of this manual may be helpful with respect to this
calculation.

Determining Applicable Statute of Limitations

As noted, an initial determination must be made regarding the appropriate source of law before the statute of limitations
can be properly calculated. Although a complete exposition of this complex area of law is beyond the scope of this
manual, a few brief words of introduction may aid the practitioner.

If the civil action arises from a federal statute, the statute of limitations prescribed by Congress for that action will
apply. However, when the federal statute is silent with regard to an appropriate statute of limitations, federal courts have
often looked to analogous statutes of limitations in the states in which the courts sit. In 1990, Congress enacted a
"blanket" statute of limitations that states "Except as otherwise provided by law, a civil action arising under an Act of
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Congress enacted after the date of enactment of this section may not be commenced later than 4 years after the cause of
action accrues." 28 U.S.C. § 1658. This provision, however, does not govern federal statutory causes of action arising
before 1990. Federal precedent specific to the statute should be consulted in these instances. In any event, Rule 3 makes
clear that the statute of limitations in any of these instances is tolled upon the filing of the complaint with the court.

When the civil action arises from a state source, either under a statute or the common law, and federal jurisdiction is
predicated on diversity principles, the courts must apply the statute of limitations that would attach to that cause of
action if the case were heard in a court of the state in which the federal court sits. In such cases, the applicable statute of
limitations is sometimes tolled by service of the summons on the defending parties, not by the initial filing of the
complaint. When this occurs, the significance of Rule 3 is greatly diminished, if not eradicated.
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3.2 ADDITIONAL AUTHORITY

1 Moore's Federal Practice §§ 3.01 -3.07
James & Hazard, Civil Procedure §§ 1.15,3.3-3.13
Friedenthal, Civil Procedure § 4.4

Teply & Whitten, Civil Procedure 498
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3.3 LEADING CASES

Failure to File Complaint

Schlesinger v. Councilman, 420 U.S. 738,95 S. Ct. 1300, 43 L. Ed. 2d 591 (1975) (where there is a proper trial,
failure to file a complaint under Rule 3 does not preclude a judgment from being issued).

Filing of Complaint Sufficient to Commence Action

Gilardi v. Schroeder, 833 F.2d 1226 (7th Cir. 1987) (filing of the complaint sufficient to commence action and toll the
statute of limitations period even though in forma pauperis motion was granted and the action truly commenced after
statute had run).

Habeas Cases--Action Begins With Filing of Application

Woodford v. Garceau, 538 U.S. 202, 123 S. Ct. 1398, 155 L. Ed. 2d 363 (2003) (the Federal Rules of Civil Procedure
apply in habeas cases to the extent that they are not inconsistent with the rules governing those actions; accordingly, a
habeas suit begins with the filing of a habeas application, the equivalent of a complaint in an ordinary civil case).

In Forma Pauperis Application

Minetti v. Port of Seattle, 152 F.3d 1113 (9th Cir. 1998) (application for leave to proceed in forma pauperis is only a
request to file a proposed complaint, not a commencement of an action under Rule 3; accordingly, the Federal Rules of
Civil Procedure are inapplicable to such applications).

Paper Needed to Commence Action

Kirkland v. Legion Ins. Co., 343 F.3d 1135 (9th Cir. 2003) (although the failure to file a "complaint" denominated as

such is not necessarily fatal to the commencement of an action, a would-be party must file some paper adequate to
inform the would-be defendant of the nature of the claim and relief sought to invoke jurisdiction of court).
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Removal Not Commencement of Action

Pritchett v. Office Depot, Inc., 404 F.3d 1232 (10th Cir. 2005) (removal to federal court does not "commence" an
action for purposes of the Class Action Fairness Act of 2005).

Right-to-Sue Letter

Baldwin County Welcome Ctr. v. Brown, 466 U.S. 147, 104 S. Ct. 1723, 80 L. Ed. 2d 196 (1984 ) (plaintiff in a Title
VII action filed complaint after 90-day statute of limitations, even though right-to-sue letter was filed within 90-day
period; Court held that action was barred because the action was not commenced within 90-day period).

Statute of Limitations; Application of State Statute

Reed v. United Transp. Union, 488 U.S. 319, 109 S. Ct. 621, 102 L. Ed. 2d 665 (1989) (where Congress is silent with
regard to a statute of limitations under an action of Congress enacted before 1990, court is to apply analogous state
statute of limitations; exception where substantive policies of federal claim mandate analogizing to similar federal law
held inapplicable).

Statute of Limitations; Diversity Actions

Walker v. Armco Steel Corp., 446 U.S. 740, 100 S. Ct. 1978, 64 L. Ed. 2d 659 (1980) (in diversity action, Erie
doctrine mandates that state law, which provides that statute of limitations tolls from service of process, not federal law,
which provides that statute of limitations tolls from the filing of the complaint, controls).

Statute of Limitations; Federal Arbitration Act

National Iranian Oil Co. v. Mapco Int'l, Inc., 983 F.2d 485 (3d Cir. 1992) (as there is no need for national uniformity
on appropriate statute of limitations for specific issue under the Federal Arbitration Act, state statute of limitations
controls; Act silent on the matter).

Statute of Limitations; § 1983 Actions

Owens v. Okure, 488 U.S. 235,109 S. Ct. 573, 102 L. Ed. 2d 594 (1989) (in § 1983 action, 3-year state residual
statute of limitations period held to control; § 1983 silent on matter).

Statute of Limitations; Personal Injury

Goodman v. Lukens Steel Co., 482 U.S. 656, 107 S. Ct. 2617, 96 L. Ed. 2d 572 (1987) (2-year state statute of
limitations period for personal injuries held applicable to § 1981 action; § 1981 silent on matter).

Statute of Limitations; RICO Actions

Agency Holding Corp. v. Malley-Duff & Assocs., Inc., 483 U.S. 143, 107 S. Ct. 2759, 97 L. Ed. 2d 121 (1987) (in
RICO action, national need for uniformity on statute of limitations dictated analogizing to Clayton Act for applicable
period rather than analogous state provision).

Statute of Limitations Enacted After Filing of Complaint

Bellwood v. Dwivedi, 895 F.2d 1521 (7th Cir. 1990) (new statute of limitations enacted after complaint had been filed
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inapplicable to action because the action had already been commenced).
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Rule 4. Summons

Rule 4 reads as follows:

Rule 4. Summons
(a) Contents; Amendments.
(1) Contents. A summons must:
(A) name the court and the parties;
(B) be directed to the defendant;
(C) state the name and address of the plaintiff's attorney or--if unrepresented--of the plaintiff;
(D) state the time within which the defendant must appear and defend;

(E) notify the defendant that a failure to appear and defend will result in a default judgment against the defendant
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for the relief demanded in the complaint;

(F) be signed by the clerk; and

(G) bear the court's seal.

(2) Amendments. The court may permit a summons to be amended.

(b) Issuance. On or after filing the complaint, the plaintiff may present a summons to the clerk for signature and
seal. If the summons is properly completed, the clerk must sign, seal, and issue it to the plaintiff for service on the
defendant. A summons--or a copy of a summons that is addressed to multiple defendants--must be issued for each
defendant to be served.

(¢) Service.

(1) In General. A summons must be served with a copy of the complaint. The plaintiff is responsible for having
the summons and complaint served within the time allowed by Rule 4(m) and must furnish the necessary copies to the
person who makes service.

(2) By Whom. Any person who is at least 18 years old and not a party may serve a summons and complaint.

(3) By a Marshal or Someone Specially Appointed. At the plaintiff's request, the court may order that service be
made by a United States marshal or deputy marshal or by a person specially appointed by the court. The court must so
order if the plaintiff is authorized to proceed in forma pauperis under 28 U.S.C. § 1915 or as a seaman under 28 U.S.C.
§ 1916.

(d) Waiving Service.

(1) Requesting a Waiver. An individual, corporation, or association that is subject to service under Rule 4(e), (f),
or (h) has a duty to avoid unnecessary expenses of serving the summons. The plaintiff may notify such a defendant that
an action has been commenced and request that the defendant waive service of a summons. The notice and request
must:
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(A) be in writing and be addressed:

(i) to the individual defendant; or

(ii) for a defendant subject to service under Rule 4(h), to an officer, a managing or general agent, or any other
agent authorized by appointment or by law to receive service of process;

(B) name the court where the complaint was filed;

(C) be accompanied by a copy of the complaint, 2 copies of a waiver form, and a prepaid means for returning the
form;

(D) inform the defendant, using text prescribed in Form 5, of the consequences of waiving and not waiving
service;

(E) state the date when the request is sent;

(F) give the defendant a reasonable time of at least 30 days after the request was sent--or at least 60 days if sent to
the defendant outside any judicial district of the United States--to return the waiver; and

(G) be sent by first-class mail or other reliable means.

(2) Failure to Waive. If a defendant located within the United States fails, without good cause, to sign and return
a waiver requested by a plaintiff located within the United States, the court must impose on the defendant:

(A) the expenses later incurred in making service; and

(B) the reasonable expenses, including attorney's fees, of any motion required to collect those service expenses.
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(3) Time to Answer After a Waiver. A defendant who, before being served with process, timely returns a waiver
need not serve an answer to the complaint until 60 days after the request was sent--or until 90 days after it was sent to
the defendant outside any judicial district of the United States.

(4) Results of Filing a Waiver. When the plaintiff files a waiver, proof of service is not required and these rules
apply as if a summons and complaint had been served at the time of filing the waiver.

(5) Jurisdiction and Venue Not Waived. Waiving service of a summons does not waive any objection to
personal jurisdiction or to venue.

(e) Serving an Individual Within a Judicial District of the United States. Unless federal law provides otherwise,
an individual--other than a minor, an incompetent person, or a person whose waiver has been filed--may be served in a
judicial district of the United States by:

(1) following state law for serving a summons in an action brought in courts of general jurisdiction in the state
where the district court is located or where service is made; or

(2) doing any of the following:

(A) delivering a copy of the summons and of the complaint to the individual personally;

(B) leaving a copy of each at the individual's dwelling or usual place of abode with someone of suitable age and
discretion who resides there; or

(C) delivering a copy of each to an agent authorized by appointment or by law to receive service of process.

(f) Serving an Individual in a Foreign Country. Unless federal law provides otherwise, an individual--other than a
minor, an incompetent person, or a person whose waiver has been filed--may be served at a place not within any judicial
district of the United States:
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(1) by any internationally agreed means of service that is reasonably calculated to give notice, such as those
authorized by the Hague Convention on the Service Abroad of Judicial and Extrajudicial Documents;

(2) if there is no internationally agreed means, or if an international agreement allows but does not specify other
means, by a method that is reasonably calculated to give notice:

(A) as prescribed by the foreign country's law for service in that country in an action in its courts of general
jurisdiction;

(B) as the foreign authority directs in response to a letter rogatory or letter of request; or

(C) unless prohibited by the foreign country's law, by:

(i) delivering a copy of the summons and of the complaint to the individual personally; or

(i) using any form of mail that the clerk addresses and sends to the individual and that requires a signed receipt; or

(3) by other means not prohibited by international agreement, as the court orders.

(g) Serving a Minor or an Incompetent Person. A minor or an incompetent person in a judicial district of the
United States must be served by following state law for serving a summons or like process on such a defendant in an
action brought in the courts of general jurisdiction of the state where service is made. A minor or an incompetent person
who is not within any judicial district of the United States must be served in the manner prescribed by Rule 4(f)(2)(A),
H2)(B), or (H)(3).

(h) Serving a Corporation, Partnership, or Association. Unless federal law provides otherwise or the defendant's
waiver has been filed, a domestic or foreign corporation, or a partnership or other unincorporated association that is
subject to suit under a common name, must be served:

(1) in a judicial district of the United States:
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(A) in the manner prescribed by Rule 4(e)(1) for serving an individual; or

(B) by delivering a copy of the summons and of the complaint to an officer, a managing or general agent, or any
other agent authorized by appointment or by law to receive service of process and--if the agent is one authorized by
statute and the statute so requires--by also mailing a copy of each to the defendant; or

(2) at a place not within any judicial district of the United States, in any manner prescribed by Rule 4(f) for serving an
individual, except personal delivery under (f)(2)(C)(i).

(i) Serving the United States and Its Agencies, Corporations, Officers, or Employees.

(1) United States. To serve the United States, a party must:

A)

(i) deliver a copy of the summons and of the complaint to the United States attorney for the district where the action
is brought--or to an assistant United States attorney or clerical employee whom the United States attorney designates in
a writing filed with the court clerk--or

(ii) send a copy of each by registered or certified mail to the civil-process clerk at the United States attorney's office;

(B) send a copy of each by registered or certified mail to the Attorney General of the United States at Washington,
D.C.; and

(C) if the action challenges an order of a nonparty agency or officer of the United States, send a copy of each by
registered or certified mail to the agency or officer.

(2) Agency; Corporation; Officer or Employee Sued in an Official Capacity. To serve a United States agency or
corporation, or a United States officer or employee sued only in an official capacity, a party must serve the United
States and also send a copy of the summons and of the complaint by registered or certified mail to the agency,
corporation, officer, or employee.
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(3) Officer or Employee Sued Individually. To serve a United States officer or employee sued in an individual
capacity for an act or omission occurring in connection with duties performed on the United States' behalf (whether or
not the officer or employee is also sued in an official capacity), a party must serve the United States and also serve the
officer or employee under Rule 4(e), (f), or (g).

(4) Extending Time. The court must allow a party a reasonable time to cure its failure to:

(A) serve a person required to be served under Rule 4(i)(2), if the party has served either the United States attorney or
the Attorney General of the United States; or

(B) serve the United States under Rule 4(i)(3), if the party has served the United States officer or employee.

(j) Serving a Foreign, State, or Local Government.

(1) Foreign State. A foreign state or its political subdivision, agency, or instrumentality must be served in
accordance with 28 U.S.C. § 1608.

(2) State or Local Government. A state, a municipal corporation, or any other state-created governmental
organization that is subject to suit must be served by:

(A) delivering a copy of the summons and of the complaint to its chief executive officer; or

(B) serving a copy of each in the manner prescribed by that state's law for serving a summons or like process on
such a defendant.

(k) Territorial Limits of Effective Service.

(1) In General. Serving a summons or filing a waiver of service establishes personal jurisdiction over a defendant:
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(A) who is subject to the jurisdiction of a court of general jurisdiction in the state where the district court is located;

(B) who is a party joined under Rule 14 or 19 and is served within a judicial district of the United States and not
more than 100 miles from where the summons was issued; or

(C) when authorized by a federal statute.

(2) Federal Claim QOutside State-Court Jurisdiction. For a claim that arises under federal law, serving a summons
or filing a waiver of service establishes personal jurisdiction over a defendant if:

(A) the defendant is not subject to jurisdiction in any state's courts of general jurisdiction; and

(B) exercising jurisdiction is consistent with the United States Constitution and laws.

(I) Proving Service.

(1) Affidavit Required. Unless service is waived, proof of service must be made to the court. Except for service by
a United States marshal or deputy marshal, proof must be by the server's affidavit.

(2) Service Outside the United States. Service not within any judicial district of the United States must be proved
as follows:

(A) if made under Rule 4(f)(1), as provided in the applicable treaty or convention; or

(B) if made under Rule 4(f)(2) or (f)(3), by a receipt signed by the addressee, or by other evidence satisfying the
court that the summons and complaint were delivered to the addressee.

(3) Validity of Service; Amending Proof. Failure to prove service does not affect the validity of service. The court
may permit proof of service to be amended.
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(m) Time Limit for Service. If a defendant is not served within 120 days after the complaint is filed, the court--on
motion or on its own after notice to the plaintiff--must dismiss the action without prejudice against that defendant or
order that service be made within a specified time. But if the plaintiff shows good cause for the failure, the court must
extend the time for service for an appropriate period. This subdivision (m) does not apply to service in a foreign country
under Rule 4(f) or 4(j)(1).

(m) Asserting Jurisdiction over Property or Assets.

(1) Federal Law. The court may assert jurisdiction over property if authorized by a federal statute. Notice to
claimants of the property must be given as provided in the statute or by serving a summons under this rule.

(2) State Law. On a showing that personal jurisdiction over a defendant cannot be obtained in the district where the
action is brought by reasonable efforts to serve a summons under this rule, the court may assert jurisdiction over the
defendant's assets found in the district. Jurisdiction is acquired by seizing the assets under the circumstances and in the
manner provided by state law in that district.

k sk sk sk sk
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4.1 COMMENTARY

Rule 4 sets forth the specific requirements that must be satisfied when the defendant is served with a summons and copy
of the complaint, a procedure commonly referred to as "service of process." A summons is the legal notification that a
civil action has been commenced against the person or entity to whom the summons is addressed. Compliance with
Rule 4 must be maintained whenever a person is joined as a party under Rules 14, 19, 20, and 22, and whenever a
person is substituted as a party under Rule 25. Class actions have distinct summons and notice requirements, which are
discussed in Chapter 23.

Service of subpoenas, which are directives from a court to appear in a particular place or take a particular action, is
governed by Rule 45. Persons or entities who are not parties may be the subject of a subpoena. Service of any process
other than a summons is governed by Rule 4.1.

Service of Summons and Service of Process Distinguished

As noted, Rule 4 regulates the issuance and service of a summons and copy of the complaint on the defendants, the
modern form of original process in virtually all domestic courts. It has been well-settled that the service of a properly
executed and issued summons and copy of the complaint will satisfy constitutional due process requirements, or
"service of process" requirements. The terms "service of a summons" and "service of process" are thus often used
interchangeably in this context, and the term "service," as is used in the Rules or in this manual, refers to either service
of process generally or service of a summons accompanied by a copy of the complaint.

The distinction between service of process and service of the summons and copy of the complaint as a form of service
of process is reflected in the almost now-archaic distinction between a motion under Rule 12(b)(4) to dismiss for
insufficiency of process and a motion under Rule 12(b)(5) to dismiss for insufficiency of service of process. A motion
under Rule 12(b)(4) attacks the summons or other process itself as insufficient in satisfying due process requirements. A
motion under Rule 12(b)(5) attacks the manner in which the summons or other process was served upon the defendant
or party raising the motion.

It should be noted that the service of a summons may not be the only form of process issued by federal courts. For
example, persons who are subject to contempt orders or required to attend civil commitment hearings are not typically
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notified of such orders or hearings through a summons. Service of process other than a summons is governed by Rule
4.1.

Contents of the Summons

Rule 4(a)(1) lists the information that must be included in every summons. Crucially, it must contain the time period
within which the defendant must appear and defend the action, and it must also notify the defendant that failure to do so
will result in a default judgment against the defendant. Omission of any of the mandatory information listed in
subdivision (a)(1) is a ground for a Rule 12(b)(4) motion for insufficiency of process. Subdivision (a)(2), however,
allows a summons to be amended, if the court allows.

Issuance of the Summons

In requiring the plaintiff to present a summons to the clerk, subdivision (b) makes clear that it is not the clerk's
responsibility to see that a summons is issued. Instead, the plaintiff bears the primary responsibility for ensuring that a
summons is issued. If the summons is presented in the correct form by a party, however, the clerk is required to sign,
seal, copy (if needed), and issue it to the party for service on the person to whom it is addressed. The Rule requires that
each defendant named in the complaint receive a separate summons or a copy of the same summons.

Service of Summons and Complaint by Plaintiff

A copy of the complaint must be included with the summons to each defendant, as required by Rule 4(c), and any
mention of "service" in the Rules or in this manual refers both to the summons as well as a copy of the complaint.
Although service of the complaint must always accompany service of the summons under subdivision (c), informal
service of the complaint may sometimes entail distinct procedural consequences under applicable statutory provisions.
In addition, confusion may arise because service of process in state court may not require that a copy of the complaint
be included with the summons. For example, under 28 U.S.C. § 1446, the federal removal statute, the 30-day time
period within which an action may be removed to federal court is triggered by the service of the complaint, not by
service of the summons. Nonetheless, the Supreme Court has recently held that informal service of the complaint
without a summons is insufficient to trigger the 30-day time period.

Amendments to Rule 4 in 1993 shifted the primary responsibility of serving the summons on each of the defendants
from the United States marshal or other specially-appointed process server to the plaintiff. The plaintiff may, however,
request the court to direct a marshal or similar person to serve the summons on each of the defendants, but plaintiffs are
not required to effect service in this fashion except in special enumerated circumstances. Service of the summons can be
effected by any person at least 18 years of age and who is not a party in the action.

Subdivision (m) provides that service on each defendant not located in a foreign country must be effected within 120
days of the filing of the complaint, or the action may be dismissed against that defendant. The court may also extend
this period, and it must grant such an extension if the plaintiff shows "good cause" for the failure to effect the service.

Illustration 4-1

On April 1, Paul commences an action against Darren and Elizabeth, claiming damages for a broken
fibula suffered in a waterskiing accident. On June 1, Paul serves Darren with a summons and complaint.
However, Paul is unable to serve a summons and complaint upon Elizabeth until August 15, as the
information obtained from Elizabeth at the accident scene was false. Elizabeth then files a motion to
dismiss the action pursuant to Rule 4(m). The court should deny Elizabeth's motion because the reason
for Paul's failure to serve a summons and complaint upon Elizabeth within 120 days after filing the
complaint constitutes "good cause" under Rule 4(m).
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Waiver of Service

Rule 4(d) governs the waiver of service of process by most defendants. However, subdivision (d) does not apply to the
United States or any of its agencies, corporations, or officers, state or local governments, foreign governments, or
minors or incompetent adult individuals.

Under Rule 4(d), a plaintiff who wishes to request that the defendant waive service of process must comply with the
seven requirements listed in subdivision (d)(1)(A). Although a failure to comply with all formalistic requirements will
not render the waiver request invalid, the requirement that the waiver request actually be delivered to the defendant, or
an agent appointed to receive service of process, has been strictly construed. Waiver requests addressed to defendants'
attorneys will be invalid, and defendants will not be subsequently responsible for the costs of serving process incurred
by the plaintiff.

Rule 4(d) is designed to encourage defendants to waive service of the summons to avoid the unnecessary expense
sometimes inherent in the process. Accordingly, it contains both an incentive for defendants to waive service and a
deterrent for defendants to not waive service. Defendants who waive service in a timely fashion have the time period
within which they are required to file an answer increased from 21 days to 60 days under subdivision (d)(3)--a point
reiterated in Rule 12(a)(1)(A)(ii). This period is extended to 90 days in the event of a foreign defendant. On the other
hand, defendants who refuse to waive service of the summons must pay the costs of the plaintiff in securing the service
of the summons under Rule 4(d)(2), including the costs of making any necessary motion and attorneys' fees.

Illustration 4-2

Assume on the facts of Illustration 4-1 that Paul also wishes to commence a medical malpractice action
against Frank, the doctor who treated Paul's broken fibula. On June 1, Paul mails a copy of the complaint
and request for waiver to Frank. After consulting with his attorney, Frank promptly returns the form
waiving service of a summons. The time period within which Frank is required to file an answer to Paul's
complaint is now increased from 21 days to 60 days. Thus, Frank need not file an answer to Paul's
complaint until July 31.

Rule 4 was amended in 1993 to replace the provisions dealing with service of the summons by first-class mail. Service
by such a method is no longer allowed, unless authorized by some other provision in Rule 4 such as serving a United
States attorney, Attorney General, or officer or agency of the United States as authorized by Rule 4(i)(1)(A)-(C). Waiver
of service under Rule 4(d), however, is effected through means similar to those governing service by mail. Rule
4(d)(1)(A) lists the required information to be included in the waiver, and states that the waiver must be "sent by
first-class mail or other reliable means." This includes transmission by facsimile or overnight delivery, an expansion of
the prior "delivery by first-class mail only" rule.

A defendant must return the waiver within 30 days, or in the event of a foreign defendant, 60 days. An effective waiver
may be obtained only by delivery of the waiver to the plaintiff, as waiver may not be implied by a refusal by the
defendant to the waiver request. If the waiver is not secured during the requisite period, the plaintiff must still effect
service of the summons on the defendant through other means prescribed by Rule 4. However, the costs of doing so are
to be borne by the defendant, unless the defendant can show good cause for refusing to return the waiver in a timely

fashion.

Illustration 4-3

Assume on the facts of Illustration 4-2 that Frank does not return the waiver until August 15. Because
Paul did not secure a waiver of service within 30 days of the original request for waiver, Paul must effect
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service of the summons and complaint on Frank through another method prescribed by Rule 4. However,
absent evidence of good cause for Frank's failure to return the waiver in a timely fashion, the cost of
effecting service on Frank must be borne by Frank.

The 120-day time period of Rule 4(m) within which the plaintiff is required to serve a summons on each defendant is
not affected by the waiver provisions. Thus, if a defendant does not return the waiver within the 30-day period
prescribed by Rule 4(d)(1)(F), the plaintiff still has 90 days within which to effect service of the summons through other
means denominated in Rule 4. However, given the preference for waiver of service implied in the 1993 amendment, a
plaintiff who unsuccessfully seeks a waiver from a defendant should be able to use that attempt to show "good cause"
under Rule 4(m) and thereby extend the period within which service of the summons must be effected at least an
additional 30 days, the time during which the plaintiff was presumably waiting for the waiver to be returned rather than
seeking to serve the summons on the defendant through traditional means.

Hlustration 4-4

Assume on the facts of Illustration 4-1 that Paul now wishes to commence a separate breach of contract
action against Gloria, the person responsible for repairing Paul's waterskis. On August 1, Paul files a
complaint in federal court. In an effort to comply with Rule 4, Paul mails a copy of the complaint,
together with a request for waiver pursuant to Rule 4(d), to Gloria on November 1. As of November 29,
the final day upon which Paul must serve process upon Gloria, Gloria has not returned the waiver form.
Although Paul did not secure a waiver or effect actual service of process within 120 days of the filing of
the complaint, the time period should be extended at least an additional 30 days, as the attempt to secure
a waiver from Gloria should constitute good cause under Rule 4(m).

Subdivision (d)(5) explicitly states that a defendant who waives service does not thereby consent to personal
jurisdiction. Defenses made by motion under Rule 12(b)(2) (lack of jurisdiction over the person) and Rule 12(b)(3)
(improper venue) are retained by the defendant who waives service of the summons, although defenses under Rule
12(b)(4) (insufficiency of process) and Rule 12(b)(5) (insufficiency of service of process) are obviously unavailable to
such a defendant. In view of the non-waiver of personal jurisdiction provided in subdivision (d)(5) and imposition of
costs for refusing to waive in Rule 4(d)(2), defendants who believe that they are not subject to personal jurisdiction
should nonetheless waive service of the summons and raise the defense of lack of personal jurisdiction at a later time.

Illustration 4-5

Assume on the facts of Illustration 4-4 that Gloria promptly waives service of process. Subsequently,
Gloria makes a motion under Rule 12(b)(2) to dismiss the action for lack of personal jurisdiction. If the
court, in fact, lacks personal jurisdiction over Gloria, her motion to dismiss should be granted, as the
return of the waiver of service of a summons does not waive Gloria's objections to personal jurisdiction.

Methods of Service

Subdivisions (e) through (j) of Rule 4 prescribe the methods of service for entities who do not waive service of the
summons or are not subject to the waiver provisions. The subdivisions are relatively self-explanatory.

Of these methods, the most important to understand, both for historical and practical reasons, is subdivision (e): service
of the summons on competent, adult individuals within the United States. Essentially, service may be made on such
persons in five different ways: 1) according to the law of the state where the court is held; 2) according to the law of the
state where the service is actually made; 3) by delivering a copy of the summons and complaint to the individual
personally; 4) by leaving a copy of the summons and complaint with a person of suitable age and discretion at the
individual's home or usual place of abode; and 5) by delivering a copy of the summons and complaint to an agent



Page 49
1-4 Federal Civil Procedure Litigation Manual 4.1

authorized to receive service of process.

Not all these methods may be available in a given circumstance, as there may be no agent authorized to receive service
of process for an individual. Also, methods of service in many states are similar to the final three methods listed above,
so overlap may result. However, some states authorize service by methods other than those listed in Rule 4, such as by
first-class or certified mail. If service of the summons occurs in a state allowing such a method, or if the district court is
located in such a state, then service by first-class or certified mail is permitted even though it was specifically omitted
from Rule 4 in 1993.

Illustration 4-6

Theo, a defendant in a breach of contract action, resides in a state that authorizes plaintiffs to effect
service of process through first-class mail. Thus, service of process by first-class mail is sufficient to
satisfy the requirements of Rule 4 even though the method is not expressly authorized under Rule 4.

Service of the Summons Not Synonymous With Personal Jurisdiction

Sufficient service under subdivisions (e) through (j), however, does not guarantee that personal jurisdiction over the
defendant has been established. Rather, subdivision (k) lists the methods pursuant to which personal jurisdiction is also
established by service of the summons or waiver of service. Subdivision (k)(1) lists three such ways: 1) according to the
general jurisdiction or long-arm statute of the state in which the district court is located; 2) if the defendant is within the
"100-mile bulge" and joined under Rule 14 or Rule 19; or 4) if service of the summons on the defendant is authorized
by any federal statute. The most important of these methods is the first, which allows federal courts to use often
expansive state long-arm statutes to obtain personal jurisdiction over absent defendants.

Proof of Service

Subdivision (/) provides that proof of service shall be made by the person actually serving the copy of the summons and
complaint. If service is not effected by a marshal or deputy marshal, the person must file an affidavit attesting to the
service. If the service was effected according to an international treaty, the provisions of the treaty concerning proof will
apply. Rule 4(/)(3) states that failure to make proof of service does not affect the validity of the service. This implies
that the failure to make proof of service is not a ground for a defense to a motion under Rule 12(b)(4) or Rule 12(b)(5).
Finally, if the defendant has waived service pursuant to Rule 4(d), no proof need be obtained; a copy of the waiver is
filed with the court in the place of proof of service.

In rem Jurisdiction

Rule 4(n)(1) authorizes the assertion of federal in rem jurisdiction if a statute so provides. When jurisdiction of this kind
is exercised and property is involved in the action, the claimants must be notified according to the provisions of the
statute authorizing the jurisdiction or by service under Rule 4. Rule 4(n)(2) authorizes quasi in rem jurisdiction when
personal jurisdiction over a defendant cannot be obtained through "reasonable efforts." Although the literal language of
subdivision (n)(2) suggests the exercise of a somewhat expansive use of quasi in rem jurisdiction, the advisory
committee's note states that such use is to be confined to "exigent circumstances." This would appear to be an important
limitation on a court's exercise of quasi in rem jurisdiction, in accordance with the due process concerns expressed in
Shaffer v. Heitner, 433 U.S. 186 (1977) .

Service on a United States Officer or Employee

Rule 4(i) was amended in 2000 to clarify the procedure for serving an employee or officer of the United States in the
various capacities in which they may be sued. The prior version of the Rule did not appear to require that the United
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States be served with a summons and copy of the complaint when an officer or employee of the United States is sued in
an individual capacity, and caselaw did not provide clear guidance on the issue. The amended version now explicitly
requires service on the United States when a person is sued in an individual capacity in some situations. In these cases,
service on the United States must be made in accordance with subdivision 4(i)(1), and service on the individual must be
made in accordance with the ordinary provisions for service on an individual under subdivisions (e), (f), or (g). It should
also be noted that the individual service provisions of subdivisions (e) and (f) are subject to the waiver provisions of
subdivision (d). Actions against individuals who have had their relationship terminated with the United States are
treated as actions against current officers or employees; process must still be served on the United States.

An action against a former officer or employee of the United States is covered by subdivision (i)(3) in the same way as
an action against a present officer or employee. Termination of the relationship between the individual defendant and
the United States does not reduce the need to serve the United States.

# Individuals Sued in Official Capacities

Several features of the amended Rule should be noted. First, the Rule does not alter the method of service of process for
officers or employees of the United States sued only in their official capacities, not their individual capacities. Under
subdivision (i)(2), service is complete by serving the United States in the manner set forth in subdivision (i)(1) and by
also sending a copy of the summons and complaint by registered or certified mail to the officer or employee.

# Service on Individual and United States Required

Second, the Rule indicates that, when an individual is served in an individual capacity and service on the United States
is required, service must be effected on both the individual (or a waiver obtained) and the United States to be deemed
complete. The failure to serve either the United States or all named individuals in the pleading should rarely be fatal to
the action, however, as subdivision (i)(4) includes a "saving" provision if a party is not served. This provision will be
discussed in greater detail below.

# "In Connection with the Performance of Duties on Behalf of the United States"

Third, subdivision (i) applies only when an officer or employee of the United States is sued in an individual capacity
"for an act or omission occurring in connection with duties performed on the United States behalf." The advisory
committee note indicates that this standard is intended to have practical application without the "distracting associations
of such phrases as 'scope of employment,' 'color of office,' or 'arising out of the employment.' " Actions brought against
individual federal officers or employees of the United States for acts or omissions that have no relationship or nexus
with their governmental roles do not require service on the United States. As guidance on this issue, the advisory
committee note suggests that service will be required if the individual defendant has reasonable grounds to look to the
United States for assistance and whether the United States has reasonable grounds for demanding formal notice of the
action.

Under the amended Rule, it is unclear who bears the responsibility of determining whether the "in connection with
duties performed" standard has been met. On the one hand, the advisory committee note states that, "There is no reason
to require service on the United States in ... . [actions] brought against individual federal officers or employees of the
United States for acts or omissions that have no connection whatever to their governmental roles," thus implying that
the plaintiff should make the initial determination. The note to the companion amendments to Rule 12, however,
indicate that the extended time period within which to respond to a complaint is necessary for the United States to
determine whether to provide representation to the defendant officer or employee, thus implying that the United States
should make the initial determination. Any doubt on the issue should be resolved in favor of service on the United
States, as a failure to serve the United States may potentially result in a dismissal if the court determines that action has
met the required standard and the United States has not been served.
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# Summary of Service of Process Provisions Against United States Officer or Employee

Under the current version of Rule 4(i), there are now three distinct capacities in which an officer or employee of the
United States may be sued. Accordingly, when such an individual is sued in each of these capacities, service of process
may be effected as follows:

Official Capacity: (1) service on the United States under subdivision (i)(1); and (2) copy by registered or certified mail
to the individual.

Individual Capacity for Act in Connection with the Performance of Duties on Behalf of the United States: (1) service
on the United States under subdivision (i)(1); and (2) service on the individual under subdivisions (e), (f), or (g) (or
waiver under subdivision (d)).

Individual Capacity for Act Unrelated to the Performance of Duties on Behalf of the United States: service on the
individual under subdivisions (e), (f), or (g) (or waiver under subdivision (d)).

Failure to Serve the United States or an Individual When Required

The 2000 amendment also clarified the "saving provision" in subdivision (i)(4) if a plaintiff fails to properly serve the
required parties under the provisions set forth under subdivision (i)(2). Under the Rule, a party is allowed a "reasonable
time" to serve process on all required parties if the United States attorney or the Attorney General of the United States
has been served. The amendment also adds a reciprocal provision in subdivision (i)(4)(B) if the plaintiff fails to serve
the United States if an officer or employee sued in an individual capacity has been served. Although the provision is not
explicit on the issue, service on individuals who have had their relationship terminated with the United States should be
subject to the savings provision with respect to the United States as well. The advisory committee note indicates that no
cause need be demonstrated by the plaintiff who fails to serve either an individual required to be served or the United
States.

Subdivision (i)(2) technically requires only that a copy of the summons and complaint be sent by registered or certified
mail to the individual sued in an official capacity; formal "service" is not required. However, delivery of this notice on
such persons should fall within the scope of the phrase "serve a person required to be served under Rule 4(i)(2)" such
that the savings provision will be applicable.
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4.3 LEADING CASES

Actual Notice Without Proper Service

Precision Etchings & Findings v. LGP Gem Ltd., 953 F.2d 21 (1st Cir. 1992) (actual notice without proper service of
process held insufficient under Rule 4(e)(2)).

Admiralty Jurisdiction

Porina v. Marward Shipping Co., 521 F.3d 122 (2d Cir. 2008) (although plaintiffs' suit, which relied on general
maritime law, was one that arose under federal law for purposes of Rule 4(k)(2), Fifth Amendment's due process clause
barred exercise of personal jurisdiction; defendant ship owner could not constitutionally be subjected to personal
jurisdiction with respect to unrelated suit merely because, as owner may have expected, ship had repeatedly visited
forum's ports at sole direction of its charterers).

Amended Complaint Served Under Rule 5

Johnson v. Crown Enters., 398 F.3d 339 (5th Cir. 2005) (amended complaint need not be served under Rule 4, as
Rule 5 governs service of every pleading subsequent to the original complaint).

Amended Complaint--Time Limit Not Extended

Bolden v. City of Topeka, 441 F.3d 1129 (10th Cir. 2006) (the 120-day period provided by Rule 4(m) is not restarted
by the filing of amended complaint except as to defendants newly added in the amended complaint) (amended
complaint need not be served under Rule 4, as Rule 5 governs service of every pleading subsequent to the original
complaint).

Evasion of Service

Hibernia Nat'l Bank v. Carner, 758 F. Supp. 382 (M.D. La. 1991) (intentional evasion of service of process by
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defendant constituted "good cause" for extending the 120-day time period).

Extension of Time Limit on Service Where Actual Service Occurs

Benjamin v. Grosnick, 999 F.2d 590 (1st Cir. 1993) (good cause shown and extension to effect service of process
should have been granted to plaintiff where defendant had actual notice of the action, plaintiff reasonably believed that

service of process had been effected, and a dismissal for failure to effect service of process would constitute a tolling of
the statute of limitations, thus barring a re-filing of the action).

Failure to Effect Service

Peters v. United States, 9 F.3d 344 (5th Cir. 1993) (failure to effect service of process as required by Rule 4(i)
justified dismissal of the action, even though the action would be subsequently barred by the statute of limitations).

Failure to Waive; Costs

Darulis v. Garate, 401 F.3d 1060 (9th Cir. 2005) (plaintiff is entitled to costs incurred in serving process on
defendants where defendants fail to waive service regardless of entitlement to costs under Rule 54).

Foreign Service--Illegal Service Effective

Rio Properties, Inc. v. Rio Int'l Interlink, 284 F.3d 1007 (9th Cir. 2002) (as long as service of process is
court-directed and not prohibited by an international agreement, alternate service of process in a place not within a
judicial district of the United States may be accomplished in contravention of the laws of the foreign country).

Jurisdiction in In Rem and Quasi In Rem

Shaffer v. Heitner, 433 U.S. 186, 97 S. Ct. 2569, 53 L. Ed. 2d 683 (1977) (extending the International Shoe
"minimum contacts" test to in rem and quasi in rem actions).

Mandatory Versus Permissive Extensions of Time

Coleman v. Milwaukee Bd. of Sch. Dirs., 290 F.3d 932 (7th Cir. 2002) (in case of "good cause" for missing deadline
for service after filing of complaint, extension of time is mandatory; in case of "excusable neglect," extension of time is
permissive).

Marshal; Reliance on Service by

Olsen v. Mapes, 333 F.3d 1199 (10th Cir. 2003) (where lower court directed U.S. Marshal to serve summons and
complaint, plaintiffs were entitled to rely on service by U.S. Marshal and action should not have been dismissed with
prejudice as result of a failure to complete service).

Methods of Service of Process; Diversity Actions

Hanna v. Plumer, 380 U.S. 460, 85 S.Ct. 1136, 14 L. Ed. 2d 8 (1965) (in a diversity case, service of process under
Rule 4 was valid even though state rule required different method of process).

Methods of Service on Corporations

McGee v. International Life Ins. Co., 355 U.S. 220,78 S. Ct. 199, 2 L. Ed. 2d 223 (1957) (service of process on a
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corporation valid if the corporation conducts a single transaction within the state).
Methods of Service; Domestic Agents

Silvious v. Pharaon, 54 F.3d 697 (11th Cir. 1995) (service of process on authorized domestic agent upheld even
though defendant was abroad; method of service dependent upon where service is effected, not the location of the
person to be served).

Methods of Service; Government Officers

Espinoza v. United States, 52 F.3d 838 (10th Cir. 1995) (noting that Rule 4(i)(3) (now Rule 4(i)(4)) generously allows
plaintiffs a great deal of latitude in serving multiple officers of the United States, providing that a plaintiff serves either
the United States attorney or the Attorney General, which this plaintiff failed to do; under Rule 4(m), an extension of
time to effect service of process is mandatory if good cause is shown and discretionary even if not).

Methods of Service; Place of Employment

Daly-Murphy v. Winston, 837 F.2d 348 (9th Cir. 1987) (service of process at the defendant's place of employment is
insufficient).

"Minimum Contacts" and Long-Arm Statute Co-Extensive

Trinity Indus. v. Myers & Assocs., 41 F.3d 229 (5th Cir. 1995) (the standard determining whether action by defendant
was contemplated by Texas long-arm statute is coextensive with the standard determining whether the action has
sufficient "minimum contacts" so as not to constitute a violation of due process).

"Minimum Contacts" Not Established

Hanson v. Denckla, 357 U.S. 235,78 S. Ct. 1228, 2 L. Ed. 2d 1283 (1958) (Delaware trust company having no
connection with the state of Florida did not have to give effect to Florida judgment ruling on an interest of an asset held
in the Delaware trust; required "minimum contacts" not established).

"Minimum Contacts"; Out-of-State Franchisees

Burger King Corp. v. Rudzewicz, 471 U.S. 462, 105 S. Ct. 2174, 85 L. Ed. 2d 528 (1985) (deliberately and willingly
entering into franchise agreement, which stated that it was to be governed by Florida law, with Florida franchisor
sufficient to render out-of-state franchisee amenable to process in Florida).

"Minimum Contacts" Within 100 Miles of Court

Quinones v. Pennsylvania General Ins. Co., 804 F.2d 1167 (10th Cir. 1986) (defendant amenable to process even
though he had no contacts with the state in which the court was located because the defendant had sufficient "minimum
contacts" with an area located within 100 miles of the district court).

Missing Complaint With Summons Insufficient

Albra v. Advan, Inc., 490 F.3d 826 (1st Cir. 2007) (because plaintiff employee had served defendant employer by
mailing copy of summons without copy of complaint, employer was not properly served).

Municipal Governments Not Subject to Waiver
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Lepone-Dempsey v. Carroll Co. Comm'rs, 476 F.3d 1277 (1st Cir. 2007) (where arrestees only attempt to serve city
was by waiver of service procedure, they failed to properly serve city; waiver of service procedure set forth in Rule 4(d)
did not apply to local governments).

National Minimum Contacts

Quick Techs., Inc. v. Sage Group PLC, 313 F.3d 338 (5th Cir. 2002) (Federal Rules of Civil Procedure provide for
the exercise of personal jurisdiction over foreign defendants for claims arising under federal law when the defendant has
sufficient contacts with the nation as a whole to justify the imposition of United States' law, but without sufficient
contacts to satisfy the due process concerns of the long-arm statute of any particular state).

Nonintervention of United States

Eisenstein v. City of New York, 540 F.3d 94 (2d Cir. 2008) , aff'd, 173 L. Ed.2d 1255,2009 U.S. LEXIS 4316
(2009) (where United States had declined to intervene in suit under False Claims Act, it did not have control over
litigation, and it was not party to suit for purposes of appeal under Fed. R. App. P. 4(a)(1), and thus, in order to be
timely, notice of appeal had to be filed within 30 days of final judgment in case).

Personal Jurisdiction

Helicopteros Nacionales de Colombia, S.A. v. Hall, 466 U.S. 408, 104 S. Ct. 1868, 80 L. Ed. 2d 404 (1984)
("continuous and systematic contacts" of a corporation with a state were required to support general in personam
jurisdiction; isolated visits of corporation's CEO to state held insufficient).

Prior Dismissal

Cruz v. Louisiana, 528 F.3d 375 (5th Cir. 2008) (employee's sex discrimination and Fourteenth Amendment Equal
Protection claims against her state employer under § 1983 and state civil rights laws were properly dismissed because,
pursuant to state law, prior dismissal under Rule 4(m) prevented second complaint from interrupting one-year
prescriptive period under law).

Receipt of Service Necessary for Completed Process

Commercial Union Ins. Co. v. Alitalia Airlines, S.p.A., 347 F.3d 448 (2d Cir. 2003) (where court's docket sheet did
not reflect receipt of service of process by court clerk and copy of receipt was not produced, there was no legal service
of process under Rule 4(f)).

Service Failure May Not Warrant Dismissal

Olsen v. Mapes, 333 F.3d 1199 (10th Cir. 2003) (pro se litigant proceeding in forma pauperis was not sufficiently
culpable with respect to failure to serve defendants to warrant dismissal of his action, where litigant was entitled to rely
on service by the United States Marshall, there was no evidence that litigant failed to cooperate with Marshall, and
litigant made sincere efforts to comply with court's orders).

Service of Complaint Triggers Removal Statute
Murphy Bros., Inc. v. Michetti Pipe Stringing, Inc., 526 U.S. 344, 119 S. Ct. 1322, 143 L. Ed. 2d 448 (1999)

(detailing the various possibilities of serving a summons and copy of the complaint jointly or separately on the time
periods within which an action may be removed to federal court under 28 U.S.C. § 1446 : (1) if the summons and
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complaint are served together, the 30-day period for removal runs from the date the summons is received by the
defendant; (2) if the defendant is served with the summons but the complaint is furnished to the defendant sometime
after, the period for removal runs from the defendant's receipt of the complaint; (3) if the defendant is served with the
summons and the complaint is filed in court, but local rules do not require that a copy of the complaint be served on the
defendant, the removal period runs from the date the complaint is made available through filing with the court; and (4)
if the complaint is filed in court prior to any service, the removal period runs from the date that the summons is served
on the defendant).

Service of Crossclaim

Fluor Eng'rs & Constructors, Inc. v. Southern Pac. Transp. Co., 753 F.2d 444 (5th Cir. 1985) (service of crossclaim
by codefendant was properly amended and then re-served where there was no indication that defendant would be
prejudiced by such an amendment).

Subpoena Duces Tecum--Appearance in Response Waives Summons Requirement

Bollore S.A. v. Import Warehouse, 448 F.3d 317 (5th Cir. 2006) (although persons were not properly served with
summons as required under Rule 4, having been instead served only with a subpoena duces tecum requiring that they
produce documents, those persons waived their right to contest the issue by making an appearance and by failing to
assign issue as error on appeal).

United States Marshals Service

Nagy v. Dwyer, 507 F.3d 161 (2d Cir. 2007) (party allowed to proceed in forma pauperis is entitled to service by
United States Marshals; entitlement to service by Marshals, however, does not require automatic service).

Waiver; Service of Defendant Required
Flores v. School Bd. of Desoto Parish, No. 03-30967, 2004 U.S. App. LEXIS 23955, 116 Fed. Appx. 504 (5th Cir.

Nov. 16, 2004) (a plaintiff is expressly required to serve a request for waiver of service of process with the defendant;
filing with the defendant's attorney is insufficient).
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Rule 4.1. Serving Other Process

Rule 4.1 reads as follows:

Rule 4.1. Serving Other Process

(a) In General. Process--other than a summons under Rule 4 or a subpoena under Rule 45--must be served by a
United States marshal or deputy marshal or by a person specially appointed for that purpose. It may be served anywhere
within the territorial limits of the state where the district court is located and, if authorized by a federal statute, beyond

those limits. Proof of service must be made under Rule 4(/).

(b) Enforcing Orders: Committing for Civil Contempt. An order committing a person for civil contempt of a
decree or injunction issued to enforce federal law may be served and enforced in any district. Any other order in a
civil-contempt proceeding may be served only in the state where the issuing court is located or elsewhere in the United

States within 100 miles from where the order was issued.
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4.1.1 COMMENTARY

Rule 4.1 was promulgated in 1993. According to the advisory committee's note, it was intended simply "to allow for
greater textual clarity in Rule 4" and did not change existing practice, with one small exception noted below.
Subdivision (a) applies to the service of process other than a summons, which is governed by Rule 4.

Applications under Rule 4.1 are rare, but typical examples include service of civil contempt orders, service of orders of
execution, and service of civil commitment orders. Service under Rule 4.1(a) may only be carried out by someone
specially appointed for that purpose, and proof of service must be obtained as required by Rule 4(/).

Service of Civil Contempt Orders

The first sentence of subdivision (b) alters pre-existing law. It provides that civil contempt orders to compel compliance
with federal law may be served anywhere in the United States. This provision brings service of contempt orders in civil
cases in line with the law governing criminal contempt orders, which already provide for nationwide service of process.
The second sentence of subdivision (b) of the Rule made no change with respect to pre-existing law in civil contempt
cases involving state law. It provides that service of such process can be made within the state or within 100 miles of
the court issuing the order.
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4.1.2 ADDITIONAL AUTHORITY

1 Moore's Federal Practice §§ 4.1.01 -4.1.04

Teply & Whitten, Civil Procedure 341
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§ 5.syn Synopsis to Chapter 5: Rule 5. Serving and Filing Pleadings and Other Papers

Scope Rule 5. Serving and Filing Pleadings and Other Papers
5.1 COMMENTARY
5.2 ADDITIONAL AUTHORITY

5.3 LEADING CASES
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Rule 5. Serving and Filing Pleadings and Other Papers

Rule 5 reads as follows:

Rule 5. Serving and Filing Pleadings and Other Papers
(a) Service: When Required.
(1) In General. Unless these rules provide otherwise, each of the following papers must be served on every party:
(A) an order stating that service is required;

(B) a pleading filed after the original complaint, unless the court orders otherwise under Rule 5(c) because there are
numerous defendants;

(C) a discovery paper required to be served on a party, unless the court orders otherwise;

(D) a written motion, except one that may be heard ex parte; and
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(E) a written notice, appearance, demand, or offer of judgment, or any similar paper.

(2) If a Party Fails to Appear. No service is required on a party who is in default for failing to appear. But a
pleading that asserts a new claim for relief against such a party must be served on that party under Rule 4.

(3) Seizing Property. If an action is begun by seizing property and no person is or need be named as a defendant,
any service required before the filing of an appearance, answer, or claim must be made on the person who had custody
or possession of the property when it was seized.

(b) Service: How Made.

(1) Serving an Attorney. If a party is represented by an attorney, service under this rule must be made on the
attorney unless the court orders service on the party.

(2) Service in General. A paper is served under this rule by:

(A) handing it to the person;

(B) leaving it:

(1) at the person's office with a clerk or other person in charge or, if no one is in charge, in a conspicuous place in
the office; or

(i1) if the person has no office or the office is closed, at the person's dwelling or usual place of abode with
someone of suitable age and discretion who resides there;

(C) mailing it to the person's last known address--in which event service is complete upon mailing;

(D) leaving it with the court clerk if the person has no known address;
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(E) sending it by electronic means if the person consented in writing--in which event service is complete upon
transmission, but is not effective if the serving party learns that it did not reach the person to be served; or

(F) delivering it by any other means that the person consented to in writing--in which event service is complete
when the person making service delivers it to the agency designated to make delivery.

(3) Using Court Facilities. If a local rule so authorizes, a party may use the court's transmission facilities to make
service under Rule 5(b)(2)(E).

(c) Serving Numerous Defendants.

(1) In General. If an action involves an unusually large number of defendants, the court may, on motion or on its
own, order that:

(A) defendants' pleadings and replies to them need not be served on other defendants;

(B) any crossclaim, counterclaim, avoidance, or affirmative defense in those pleadings and replies to them will be
treated as denied or avoided by all other parties; and

(C) filing any such pleading and serving it on the plaintiff constitutes notice of the pleading to all parties.

(2) Notifying Parties. A copy of every such order must be served on the parties as the court directs.

(d) Filing.

(1) Required Filings; Certificate of Service. Any paper after the complaint that is required to be served--together
with a certificate of service--must be filed within a reasonable time after service. But disclosures under Rule 26(a)(1) or
(2) and the following discovery requests and responses must not be filed until they are used in the proceeding or the
court orders filing: depositions, interrogatories, requests for documents or tangible things or to permit entry onto land,
and requests for admission.
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(2) How Filing Is Made--In General. A paper is filed by delivering it:

(A) to the clerk; or

(B) to a judge who agrees to accept it for filing, and who must then note the filing date on the paper and promptly
send it to the clerk.

(3) Electronic Filing, Signing, or Verification. A court may, by local rule, allow papers to be filed, signed, or
verified by electronic means that are consistent with any technical standards established by the Judicial Conference of
the United States. A local rule may require electronic filing only if reasonable exceptions are allowed. A paper filed
electronically in compliance with a local rule is a written paper for purposes of these rules.

(4) Acceptance by the Clerk. The clerk must not refuse to file a paper solely because it is not in the form
prescribed by these rules or by a local rule or practice.
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5.1 COMMENTARY

Rule 5 mandates that all documents in a civil action listed in subdivision (a) be served upon each of the parties in the
action. Subdivision (d) of the Rule also requires that each of these papers be filed with the court, with exceptions for
certain discovery documents that are discussed below. For some papers, it may advantageous to file the document with
the court before serving copies on the parties; for other papers, service of the copies on the parties followed by the filing
of the originals, along with proof of service on the parties, may be more convenient. In each case, service of the copies
or filing with the court should occur within a reasonable time after the other.

Service of the papers upon the parties themselves is regarded as more important than service with the court, as reflected
in the requirement that the time limitations on responses to filed papers are generally measured from the date of service
of the papers to the parties, not from the date that they were actually filed with the court.

Rule 5 Distinguished From Rule 4

Rule 5 should not be confused with Rule 4, which governs service of the summons. Most noticeably, service under Rule
5 may be made to the attorney representing the party to be served under Rule 5(b), whereas the service of the summons
pursuant to Rule 4 is more restrictive. In addition, other rules, such as Rules 4.1, 45(b), and 71.1(d)(3), provide for their
own method of service. Accordingly, the service provisions of subdivision (b) apply only to documents served under
Rule 5(a) and Rule 77(d).

Hlustration 5-1
Edgar sues Tom's Terrific Stadium Tours for $25,000 on a claim arising under a state false advertising
statute, and promptly serves a summons and copy of the complaint on Tom, who owns the business. Tom
quickly retains the services of an attorney, Jerry, to advise him on the matter. Under Rule 5, service of
any pleading and papers subsequent to the original complaint may be served upon Jerry.

How Service Is Made

Service of litigation documents under subdivision (b) is permitted in one of six different ways: (1) hand delivery; (2)
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delivery at the person's office or home; (3) mailing; and (4) leaving a copy with the clerk of courts, if no address is
known; and (5) delivery by electronic means, if the person has so consented in writing; and (6) any other means,
providing that the person so served has consented in writing to the specific method of delivery. Under the Rule, delivery
by e-mail and other electronic means, such as fax service, is obviously contemplated provided the party consents in
writing. However, any other method is permitted under the Rule as well, as long as written consent is obtained.

The Rule authorizes the adoption of local rules that provide for service through the court, such as through electronic
case filing systems. However, the rules must include provisions assuring that the consent of the parties has been
obtained, as the authority for such local rules fall within subdivision (b)(2)(E), which requires written consent of the
parties.

Service by E-Mail and Other Electronic Means

When litigation papers are served though e-mail or other electronic means, several steps should be taken by the party
receiving service in that manner. As noted, written consent of each party is required, and the consent itself may be sent
electronically. Accompanying the written consent should be a specification of the limitations on the consent, such as the
scope and duration of the consent. The names, e-mail addresses, and/or fax numbers should be included in the consent,
and the required format for e-mail attachments should be specified. Finally, parties who consent to receive litigation
papers electronically should notify all parties of any change in the terms of the consent, such as an e-mail address
change or software program upgrade.

Service by e-mail or other electronic means is complete on transmission. However, subdivision (b)(2)(E) clarifies that
service by electronic means is not effective if the party making service learns that the attempted service did not reach
the person to be served, such as when an e-mail message or attachment is returned to the sender. Most modern e-mail
programs have an option that requests receipt confirmation of messages, and this option should be used to resolve
potential dispute on the issue.

Three-Day Extension Applicable to Electronic Service

When a response to a paper served through any means other than through hand delivery or home or office delivery
under subdivision (b)(2), three days are added to the time period in which the party must respond under Rule 6(d). The
three-day extension applies to e-mail service and other electronic means of service as well, but the Rule does not relieve
a party who consents to service electronically of the responsibilities to check their e-mail or monitor the computer or
other machine used to receive service.

Filing of Litigation Papers With the Court

Under subdivision (d), all papers after the complaint which are required to be served on a party, such as subsequent
pleadings, written motions (other than ex parte motions), notices, appearances, demands, offers of judgment,
designation of record on appeal, and the like, must be filed with the court within a reasonable time after service on the
party. A certificate of service on all parties must also be filed along with the paper itself. The service requirement with
the court will, of course, be rendered moot for many papers that are originally directed to the court, such as motions and
notices of appearances. However, in these cases, a certificate of service of the paper on all parties should still be filed
with the court.

Filing of Discovery Materials Not Permitted
Rule 5(d) was amended in 2000 as part of a substantial revision of the discovery rules. The amendment is intended to

establish a uniform practice among federal courts with respect to the filing of discovery materials and disclosures.
Under the prior version of the Rule, certain discovery materials were required to be filed with the court unless ordered
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by the court on motion of a party or sua sponte. Many local rules had dispensed with the filing requirement altogether,
and the current version of Rule 5 brings the national rule in conformity with these local rules. The advisory committee
note indicates that the amendment is intended to replace local rules concerning the filing requirement, and existing local
rules inconsistent with the provision are invalidated. However, local rules may still govern the filing of discovery
materials and other documents once they are used in the proceeding and the filing requirement of subdivision (d) is
triggered. Discovery materials and disclosures must still, of course, be served on all opposing parties in conjunction
with subdivisions (a)-(c).

Exceptions to Non-Filing Requirement

Under the current version of the Rule, virtually all discovery materials, including disclosures under Rule 26(a)(1) and
(2), are not permitted to be filed with the court until they are used in a proceeding or the court orders their filing.
Disclosures under Rule 26(a)(3), however, must still be filed as provided in that Rule, and papers related to contested
examinations under Rule 35 also remain subject to the filing requirement. Although the documents listed in subdivision
(d) cover the great majority of discovery materials and disclosures used in an action, other documents not specifically
listed, such as materials generated in conjunction with petitions to perpetuate testimony under Rule 27 and stipulations
under Rule 29, should still be filed with the court unless otherwise ordered.

Illustration 5-2

Assume on the facts of Illustration 5-1 that Edgar and Tom exchange several crates of documents
pursuant to the mandatory disclosure provisions of Rule 26(a). Interrogatories are also exchanged, and
depositions of the parties and several witnesses are also taken. Rule 5(d) does not permit any of the
materials generated in conjunction with these actions, including transcripts of deposition testimony, to be
filed with the court until a particular document is "used in the proceeding."

Discovery Materials Used in the Proceeding

Under Rule 5(d)(1), discovery materials and certain disclosures are required to be filed with the court only if they are
"used in the proceeding" or otherwise ordered by the court. Discovery materials and disclosures are used in the
proceeding if they are relevant to any pending motion before the court (e.g., a motion for summary judgment, a motion
for a protective order, a motion to compel discovery), a pretrial conference under Rule 16, or any other proceeding
requiring court involvement. Only those documents relevant to the proceeding should be initially filed, though other
opposing parties are permitted to introduce other materials in accordance with applicable Rules, such as Federal Rule of
Evidence 106 and Rule 32(a)(6).

Filing With the Clerk or With the Court

Subdivision (d)(2) of the Rule plainly states that a paper is filed when it is delivered to the clerk of the court, although
the judge may personally accept the papers to be filed and transmit those papers to the clerk of the court. Subdivision
(d)(4) also states that the clerk of a court may not refuse to accept a paper for filing with the court because the clerk
determines that the paper is not in the proper form. The clerk may, of course, point out the deficiencies of the papers
filed to the person filing the papers.

The provisions of subdivision (d)(3) concerning electronic filing rules have been amended several times. Before 1996, a
court that desired to institute an electronic filing system, such as filing by facsimile, had to conform its rules to technical
standards established by the Judicial Conference of the United States and seek specific authorization from the Judicial
Conference. In light of the rapid advances in electronic technology, the 1996 amendment abolished the latter
requirement. Courts are now free to establish electronic filing rules without consulting the Judicial Conference directly.
Courts that mandate electronic filing through standing orders, procedure manuals, or local rules must contain
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"reasonable exceptions" when requiring electronic filing imposes a hardship on a party, but the Rule does not provide
additional guidance on the kinds of exceptions envisioned.

Finally, the 1996 amendment makes it clear that filing by electronic means is equivalent to written filings. An electronic
filing that complies with the local rule satisfies all the requirements for filing on paper, including signature and
verification. Papers filed electronically are governed by the same rules of public access as those governing written
filings.
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5.2 ADDITIONAL AUTHORITY

1 Moore's Federal Practice §§ 5.01 -5.34
James & Hazard, Civil Procedure § 2.12

Teply & Whitten, Civil Procedure 341, 512-513
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5.3 LEADING CASES

Amended Complaint Served Under Rule 5

Johnson v. Crown Enters., 398 F.3d 339 (5th Cir. 2005) (amended complaint need not be served under Rule 4, as
Rule 5 governs service of every pleading subsequent to the original complaint).

Clerk's Refusal of Petitions Limited

Pace v. DiGuglielmo, 544 U.S. 408, 125 S. Ct. 1807, 161 L. Ed. 2d 669 (2005) (the role of the clerk in refusing
petitions in most courts is quite limited, and Rule 5 prohibits such a refusal because of improper form).

Discovery Requests

Faile v. Upjohn Co., 988 F.2d 985 (9th Cir. 1993) (prisoner who gives discovery requests to prison official for
forwarding effects proper service under Rule 5(b)).

E-Filing System Must Accept Documents

Farzana K. v. Indiana Dep't of Educ., 473 F.3d 703 (7th Cir. 2007) (complaint under Individuals with Disabilities
Education Act challenging state administrative action was filed within time limit under state law even though
complaint, which was submitted electronically on last day of 30-day period, was rejected by e-filing system for using
docket number of dismissed suit; under Rule 5(e), court clerks could not refuse to accept documents for filing solely
because they were not presented in proper form, and e-filing system could not reject any paper that clerk had to accept).

Electronic Filing of Appeal Timely
United States v. Harvey, 516 F.3d 553 (7th Cir. 2008) (appellate court had jurisdiction to hear defendant's appeal

even though defendant's counsel did not file paper notice of appeal until nearly two months after deadline under Fed. R.
App. P.4(b)(1) because counsel had tendered to clerk's office timely electronic notice of appeal that satisfied
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requirements of Fed. R. App. P. 3, and Rule 5(e) allowed notice of appeal to be filed despite counsel's failure to file
notice conventionally on paper as required by local rule).

Filing With the Clerk

Torras Herreria y Construcciones, S.A. v. M/V Timur Star, 803 F.2d 215 (6th Cir. 1986) (filing of papers with court
complete upon receipt by the clerk; motion mailed on last day of applicable time period held untimely where clerk
actually received motion 5 days after deadline).

Mailing of Papers Does Not Constitute Filing

Raymond v. Ameritech Corp., 442 F.3d 600 (7th Cir. 2006) (placing papers into the mail addressed to the clerk's
office does not constitute "filing" under Rule 5(e)).

Local Rule May Not Reject Electronic Filing

Contino v. United States, 535 F.3d 124 (2d Cir. 2008) (government's motion to dismiss inmate's appeal of denial of 28
U.S.C. § 2255 motion for lack of jurisdiction was denied under Rules 5 and 83(a)(2) where inmate had attempted to file
timely notice of appeal electronically, it was rejected under local rule, and enforcing that rule would have denied him
right to appeal).

Mail Room Practice Sufficient to Establish Mailing

United States v. Rivas, 493 F.3d 131 (3d Cir. 2007) (government sufficiently established that it had served copy of
information on defendant's counsel by mail; assistant U.S. Attorney signed certificate of service stating that information
was served by mail and stated that envelope containing information was left in mail room bin for service by U.S. mail;
assistant attorney had sufficient personal knowledge of mail room's practices to establish mailing).

Method of Delivery; Business Address
J.D. Pharmaceutical Distributors, Inc. v. Save-On Drugs & Cosmetics Corp., 893 F.2d 1201 (11th Cir. 1990)

(requests for admission mailed to individual defendant at her business address held inadequate where movant knew of
defendant's home address).

Method of Delivery Generally

Rivera v. M/T Fossarina, 840 F.2d 152 (1st Cir. 1988) (party making motion has burden of demonstrating that the
motion was mailed to the correct parties).

Service by Mail

Theede v. United States Dep't of Labor, 172 F.3d 1262 (10th Cir. 1999) (service by mail is accomplished when the
documents are placed in the hands of the United States Post Office or in a Post Office Box).

Service Complete Upon Mailing
Fidelity Guarantee Mortg. Corp. v. Reben, 809 F.2d 931 (1st Cir. 1987) (local rule required service of claim for

attorneys' fees within 45 days after entry of judgment; service of claim was timely, as it was mailed on the 45th day
after judgment was entered).
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Service of Rule 59 Motion

Russell v. Delco Remy, 51 F.3d 746 (7th Cir. 1995) (service of a motion under Rule 59 complete because it was
mailed within 10 days of the judgment).

Service on Attorney

Waffenschmidt v. Mackay, 763 F.2d 711 (5th Cir. 1985) (service of an order to show cause may be effected by
delivering notice of the order to the party's attorney).

Chagas v. United States, 369 F.2d 643 (5th Cir. 1966) (service of an injunction may be effected by delivering the
injunction to the party's attorney).
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5.1.1 COMMENTARY

5.1.2 LEADING CASES
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Rule 5.1. Constitutional Challenge to a Statute--Notice, Certification, and Intervention

Rule 5.1 reads as follows:

Rule 5.1 Constitutional Challenge to a Statute--Notice, Certification, and Intervention

(a) Notice by a Party. A party that files a pleading, written motion, or other paper drawing into question the
constitutionality of a federal or state statute must promptly:

(1) file a notice of constitutional question stating the question and identifying the paper that raises it, if:

(A) a federal statute is questioned and the parties do not include the United States, one of its agencies, or one of its
officers or employees in an official capacity; or

(B) a state statute is questioned and the parties do not include the state, one of its agencies, or one of its officers or
employees in an official capacity; and

(2) serve the notice and paper on the Attorney General of the United States if a federal statute is questioned--or on the
state attorney general if a state statute is questioned--either by certified or registered mail or by sending it to an
electronic address designated by the attorney general for this purpose.
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(b) Certification by the Court. The court must, under 28 U.S.C. § 2403, certify to the appropriate attorney general
that a statute has been questioned.

(c) Intervention; Final Decision on the Merits. Unless the court sets a later time, the attorney general may intervene
within 60 days after the notice of constitutional question is filed or after the court certifies the challenge, whichever is
earlier. Before the time to intervene expires, the court may reject the constitutional challenge, but may not enter a final
judgment holding the statute unconstitutional.

(d) No Forfeiture. A party's failure to file and serve the notice, or the court's failure to certify, does not forfeit a
constitutional claim or defense that is otherwise timely asserted.
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5.1.1 COMMENTARY

Purpose of the Rule

Rule 5.1 was added in 2006 to highlight the parties' and courts' duties with respect to constitutional questions.
Previously, the provisions were located in Rule 24(c), and the drafters of Rule 5.1 believed that moving the rules
governing constitutional questions to Title II of the Federal Rules of Civil Procedure, alongside the other rules
governing notice and service of pleadings, would better alert litigants to their responsibilities in this regard. This helps
to ensure that the United States Attorney or state attorney general has an opportunity to intervene, if permitted, at the
earliest possible point in the litigation.

Rule 5.1 extends the scope of the requirements by including all constitutional questions to be noticed and served by the
parties, and certified by the court. The prior provisions, and 28 U.S.C. § 2403, were limited to constitutional challenges
"affecting the public interest." This decision reflects the sensible perspective that it is better for the United States
Attorney General and states' attorneys general to decide whether intervention in the case may be desirable than for the
parties to assume that intervention is not warranted.

Notice and Service of Constitutional Question

Under subdivision (a), a party who files a pleading, written motion, or other paper drawing in question the
constitutionality of a federal or state statute is required to file a notice of constitutional question with the court and serve
the notice on the United States Attorney General or state attorney general. The notice is not required if the United States
or particular state, or an agency, employee, or officer of the United States or particular state is a party in the action. The
notice must be filed and served "promptly," but no specific deadline is required. Service by certified or registered mail
is sufficient, as is electronic service to an electronic address so designated by the Attorney General or state attorney
general.

Certification of Constitutional Question

A party's requirement to file and serve a notice of constitutional question is independent of the court's duty to certify a
constitutional question. The certification requirements of the court are set forth in greater detail in 28 U.S.C. § 2403, and
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will be necessary in the event that a constitutional question arises in an action other than through a pleading, motion, or
other paper filed by a party.

Intervention

Unless the court sets a later time, the 60-day period within which the United States Attorney General or state attorney
general may intervene in the action runs from the time a party files a notice of constitutional question or from the time
the court certifies a constitutional challenge, whichever is earlier. This period may be extended by the court or on
motion of a party. Pretrial activities may continue without interruption during the intervention period, and the court
retains authority to grant interlocutory relief. The court may reject any constitutional challenge before the 60-day period
has expired, but a final judgment finding a statute unconstitutional may not be entered before the expiration of the
period.
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5.1.2 LEADING CASES

Failure to Notify Attorney General

Edmondson v. Pope, 516 F.3d 1214 (1st Cir. 2008) (because individual and district court failed to notify U.S.
Attorney General of constitutional challenge to federal statute, appellate court found it appropriate to vacate district
court's judgment and remand to district court).
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§ 5.2.syn Synopsis to Chapter 5.2: Rule 5.2. Privacy Protection For Filings Made with the Court

Scope Rule 5.2. Privacy Protection For Filings Made with the Court

5.2 COMMENTARY
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Rule 5.2. Privacy Protection For Filings Made with the Court

Rule 5.2 reads as follows:

Rule 5.2. Privacy Protection For Filings Made with the Court

(a) Redacted Filings. Unless the court orders otherwise, in an electronic or paper filing with the court that contains an
individual's social-security number, taxpayer-identification number, or birth date, the name of an individual known to be

a minor, or a financial-account number, a party or nonparty making the filing may include only:
(1) the last four digits of the social-security number and taxpayer-identification number;
(2) the year of the individual's birth;
(3) the minor's initials; and
(4) the last four digits of the financial-account number.

(b) Exemptions from the Redaction Requirement. The redaction requirement does not apply to the following:
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(1) a financial-account number that identifies the property allegedly subject to forfeiture in a forfeiture proceeding;

(2) the record of an administrative or agency proceeding;

(3) the official record of a state-court proceeding;

(4) the record of a court or tribunal, if that record was not subject to the redaction requirement when originally filed;

(5) afiling covered by Rule 5.2(c) or (d); and

(6) a pro se filing in an action brought under 28 U.S.C. §§ 2241, 2254, or 2255.

(c¢) Limitations on Remote Access to Electronic Files; Social-Security Appeals and Immigration Cases. Unless
the court orders otherwise, in an action for benefits under the Social Security Act, and in an action or proceeding
relating to an order of removal, to relief from removal, or to immigration benefits or detention, access to an electronic
file is authorized as follows:

(1) the parties and their attorneys may have remote electronic access to any part of the case file, including the
administrative record;

(2) any other person may have electronic access to the full record at the courthouse, but may have remote electronic
access only to:

(A) the docket maintained by the court; and

(B) an opinion, order, judgment, or other disposition of the court, but not any other part of the case file or the
administrative record.

(d) Filings Made Under Seal. The court may order that a filing be made under seal without redaction. The court may
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later unseal the filing or order the person who made the filing to file a redacted version for the public record.

(e) Protective Orders. For good cause, the court may by order in a case:

(1) require redaction of additional information; or

(2) limit or prohibit a nonparty's remote electronic access to a document filed with the court.

(f) Option for Additional Unredacted Filing Under Seal. A person making a redacted filing may also file an
unredacted copy under seal. The court must retain the unredacted copy as part of the record.

(g) Option for Filing a Reference List. A filing that contains redacted information may be filed together with a
reference list that identifies each item of redacted information and specifies an appropriate identifier that uniquely
corresponds to each item listed. The list must be filed under seal and may be amended as of right. Any reference in the
case to a listed identifier will be construed to refer to the corresponding item of information.

(h) Waiver of Protection of Identifiers. A person waives the protection of Rule 5.2(a) as to the person's own
information by filing it without redaction and not under seal.

k sk sk sk sk
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5.2 COMMENTARY

Purpose of the Rule

Rule 5.2 was added in 2007 to implement the privacy and security provisions of § 205(c)(3) of the E-Government Act
of 2002. Although the E-Government Act applies only to electronically-filed documents, Rule 5.2 extends to all
documents, whether filed by paper or electronically. Accordingly, litigators in federal court should become familiar
with the technical requirements of and exceptions to the Rule immediately. The policy underlying Rule 5.2 is that
litigation documents generally should be made available electronically to the same extent they are available at the
courthouse, provided that certain "personal data identifiers" are not included in the public file. Rule 5.2 does not prevent
the use of other Rules to protect potentially sensitive or private information, such as pretrial orders under Rule 16 and
protective orders under Rule 26(c), though a simplified procedure for a protective order covering additional information
is included in subdivision (e) of the Rule.

Scope of the Rule

Under subdivision (A), all filings containing any of the following information, whether filed by paper or electronically,
must be redacted in the following manner:

# An individual's social-security number or taxpayer-identification number: the last four digits of the number only
#® An individual's birth date: the year of the birth date only
#® The name of an individual known to be a minor: the minor's initials only

# The number of any financial account, such as a brokerage account or checking account: the last four digits of the
financial-account number.

The responsibility to review all filings and comply with the provisions of the Rule rests with counsel and the party or
nonparty making the filing, and the court clerks will not review documents to determine if non-redacted private
information remains. It is important to remember that all filings become public record and may ultimately be made
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available over the internet. Trial exhibits are subject to the redaction requirements of Rule 5.2 to the extent they are filed
with the court

Exceptions to the Rule

Exceptions to the redaction requirement are listed in subdivision (b). Exceptions are included for financial account
numbers identifying property allegedly subject to forfeiture in a forfeiture proceeding, records of state courts,
administrative hearings, and other court records, and certain pro se proceedings.

Social Security Appeals and Immigration Cases

Subdivision (c) sets forth special provisions in social security appeals and immigration cases. In those cases, either the
sheer volume of cases or the prevalence of sensitive information necessitates limited public access to those filings.
Accordingly, remote electronic access by nonparties is limited to the docket and the written dispositions of the court
unless the court orders otherwise. Nonparties may still obtain full access to those case files at the courthouse, including
access through the court's public computer terminal, and parties and their attorneys may access the documents
electronically through remote means.

Filings Under Seal, Protective Orders, and Options to Redaction

Subdivisions (d) and (f) recognize that parties may prefer to file certain documents under seal, and the provision
preserves those rules and policies already developed to implement those practices. Subdivision (f) allows filing for both
redacted documents and documents under seal, at the option of the party. The advisory committee note implies that the
automatic redaction requirement may reduce the number of documents filed under seal. Subdivision (e) provides that
the court may, for good cause, require more extensive redaction than otherwise required by the Rule. Subdivision (g)
allows the option to file a "register" of redacted information--essentially, a filing containing abbreviated identifiers
along with a separate filing under seal containing a description of the items or names identified. Subdivision (h) allows
a person to waive the protections of the rule as to that person's own personal information by filing it unsealed and in
unredacted form. One may wish to waive the protection if it is determined that the costs of redaction outweigh the
benefits to privacy. The advisory committee note indicates that a person who files an unredacted documents by mistake
may seek relief from the court by motion.
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§ 6.syn Synopsis to Chapter 6: Rule 6. Computing and Extending Time; Time for Motion Papers

Scope Rule 6. Computing and Extending Time; Time for Motion Papers
6 COMMENTARY
6.1 ADDITIONAL AUTHORITY

6.2 LEADING CASES
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Rule 6. Computing and Extending Time; Time for Motion Papers

Rule 6 reads as follows:

Rule 6. Computing and Extending Time; Time for Motion Papers

(a) Computing Time. The following rules apply in computing any time period specified in these rules, in any local
rule or court order, or in any statute that does not specify a method of computing time.

(1) Period Stated in Days or a Longer Unit. When the period is stated in days or a longer unit of time:
(A) exclude the day of the event that triggers the period;
(B) count every day, including intermediate Saturdays, Sundays, and legal holidays; and

(C) include the last day of the period, but if the last day is a Saturday, Sunday, or legal holiday, the period continues
to run until the end of the next day that is not a Saturday, Sunday, or legal holiday.

(2) Period Stated in Hours. When the period is stated in hours:
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(A) begin counting immediately on the occurrence of the event that triggers the period;

(B) count every hour, including hours during intermediate Saturdays, Sundays, and legal holidays; and

(C) if the period would end on a Saturday, Sunday, or legal holiday, the period continues to run until the same time
on the next day that is not a Saturday, Sunday, or legal holiday.

(3) Imaccessibility of the Clerk's Office. Unless the court orders otherwise, if the clerk's office is inaccessible:

(A) on the last day for filing under Rule 6(a)(1), then the time for filing is extended to the first accessible day that is
not a Saturday, Sunday, or legal holiday; or

(B) during the last hour for filing under Rule 6(a)(2), then the time for filing is extended to the same time on the first
accessible day that is not a Saturday, Sunday, or legal holiday.

(4) "Last Day" Defined. Unless a different time is set by a statute, local rule, or court order, the last day ends:

(A) for electronic filing, at midnight in the court's time zone; and

(B) for filing by other means, when the clerk's office is scheduled to close.

(5) "Next Day" Defined. The "next day" is determined by continuing to count forward when the period is
measured after an event and backward when measured before an event.

(6) "Legal Holiday" Defined. "Legal holiday" means:

(A) the day set aside by statute for observing New Year's Day, Martin Luther King Jr.'s Birthday, Washington's
Birthday, Memorial Day, Independence Day, Labor Day, Columbus Day, Veterans' Day, Thanksgiving Day, or
Christmas Day;
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(B) any day declared a holiday by the President or Congress; and

(C) for periods that are measured after an event, any other day declared a holiday by the state where the district
court is located.

(b) Extending Time.

(1) In General. When an act may or must be done within a specified time, the court may, for good cause, extend the
time:

(A) with or without motion or notice if the court acts, or if a request is made, before the original time or its
extension expires; or

(B) on motion made after the time has expired if the party failed to act because of excusable neglect.

(2) Exceptions. A court must not extend the time to act under Rules 50(b) and (d), 52(b), 59(b), (d), and (e), and
60(b).

(c) Motions, Notices of Hearing, and Affidavits.

(1) In General. A written motion and notice of the hearing must be served at least 14 days before the time specified
for the hearing, with the following exceptions:

(A) when the motion may be heard ex parte;

(B) when these rules set a different time; or

(C) when a court order--which a party may, for good cause, apply for ex parte--sets a different time.
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(2) Supporting Affidavit. Any affidavit supporting a motion must be served with the motion. Except as Rule 59(c)
provides otherwise, any opposing affidavit must be served at least 7 days before the hearing, unless the court permits
service at another time.

(d) Additional Time After Certain Kinds of Service. When a party may or must act within a specified time after
service and service is made under Rule 5(b)(2)(C), (D), (E), or (F), 3 days are added after the period would otherwise
expire under Rule 6(a).
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6 COMMENTARY

Rule 6 covers various matters concerning the timing of certain actions taken under the Rules. The Rule is not intended
to change any existing statute of limitations, but has served as a guideline for calculating whether the appropriate statute
of limitations has been tolled. Other rules concerning time, such as Rule 26 of the Federal Rules of Appellate
Procedure, should be consulted when appropriate.

Subdivison (a) was revised extensively in 2009 as part of a comprehensive time-computation project intended to bring
all the Federal Rules within a simple, uniform framework. The organizing principle was a straightforward "days are
days" approach to computing all time periods in each set of rules, counting intermediate weekend days and holidays.
Under pre-2009 practice, intermediate weekends and holidays were sometimes counted and sometimes not. To further
simplify time counting, most periods shorter than 30 days were changed to multiples of 7 days (7, 14, 21, or 28 days) so
that deadlines will usually fall on weekdays. The amended rule also addresses "forward" and "backward" counting
periods and addressed how concepts such as the "inaccessibility" of the clerk's office and when a day "ends" apply to
electronic filing. These provisions are described in greater detail below.

Computation of Time Periods Measured in Days or Longer

Subdivision (a) specifies how time periods should be counted under the Rules. Deadlines are critical in litigation, and in
addition to over 100 deadlines contained within the Federal Rules of Civil Procedure, local rules probably account for at
least that many more in most jurisdictions. Accordingly, the time computation provisions in Rule 6 apply to all
deadlines measured in periods of time, whether those deadlines arise under a statute (unless a contrary method is set out
within the statute), Federal Rule, a local order, or court order. However, Rule 6 does not apply when a deadline is
measured by a fixed date or time, such as a filing requirement that must be met on the "first of each month."

Under subdivision (a)(1), all time periods measured in days or any longer period (e.g., weeks, months, or years) are
measured in the same way. Under the former version of the Rule, intermediate Saturdays, Sundays, and legal holidays
were excluded if the deadline was less than 10 days, but included if the deadline was 11 days or longer. Under the
amended version, "days are days," and all days all included in all deadlines, with a single exception noted below. The
day of the event triggering the deadline is not counted, but the deadline will begin to run on the following day, even if it
happens to be a Saturday, Sunday, or legal holiday (now defined in subdivision (a)(6)).
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The lone exception to the "days are days" principle is the concept of "final day relief," which is carried over from the
prior version of the Rule. Accordingly, this relief remains available under subdivision (a)(1)(c)--if the period ends on a
Saturday, Sunday, or legal holiday, then the deadline falls on the next day that is not a Saturday, Sunday, or legal
holiday.

A related carryover from the prior version of the rule is clerk office inaccessibility. Any day on which the clerk's office
is not accessible because of the weather or another reason is treated like a Saturday, Sunday, or legal holiday.
Accordingly, a deadline ending on that day would be extended to the next day the office is accessible.

Illustration 6-1

On Friday, December 12, a federal district court orders Snow Experts, Inc. to provide its shareholders
with a copy of its tax returns for the past five years. The court directs Snow Experts, Inc. to complete this
disclosure within 28 days. This 28-day period begins on December 13 and ends on January 10. However,
if a monsoon occurred on January 10, Snow Experts, Inc. would not be required to provide the disclosure
until the next day that the clerk's office was accessible.

The effect of these changes is that short time periods (i.e., less than 11 days) will be shortened because intermediate
Saturdays, Sundays, and legal holidays will be counted in the time period computation. Accordingly, many short time
periods have been lengthened, typically from 5 to 7 days, or from 10 to 14 days. Almost all time periods under 30 days
were changed to a multiple of 7 to allow those deadlines to end on the same day as the day in which the triggering act or
event or occurred. For example, if a party is given 14 days to file objections to a motion, and the motion is filed on a
Thursday, the objections must be filed by the Thursday exactly two weeks later. Thirty day and longer periods,
however, were generally retained without change.

Computation of Time Periods Measured in Hours

Subdivision (a)(2) was added in 2009 to address the computation of time periods that are stated in hours. Although
deadlines measured in hours are uncommon, they appear in some statutes and court orders during expedited
proceedings. Under subdivision (a)(2), a deadline stated in hours starts to run immediately on the occurrence of the
event that triggers the deadline. The deadline generally ends when the time expires. If, however, the time period
expires at a specific time on a Saturday, Sunday, or legal holiday, then the deadline is extended to the same time on the
next day that is not a Saturday, Sunday, or legal holiday. Periods stated in hours are not to be "rounded up" to the next
whole hour.

"Last Day"

Under subdivision (a)(4), the "last day" of a period ends when the clerk's office is scheduled to close, unless the
deadline is for an electronic filing, in which case the last day ends at midnight. Different provisions for when the "last
day" ends may be established by statute, local rule, or court order.

"Next Day"

Because time periods under the Rules contain both forward-looking deadlines (i.e., requiring something to be done
within a period of time after an event) and backward-looking deadlines (i.e., requiring something to be done within a
period of time before an event), the method of determining the "last day" under subdivisions (a)(1)(C) and (a)(2)(C) is
not obvious. Accordingly, subdivision (a)(5) provides that one should continue counting in the same direction as the
time period--that is, forward when computing a forward-looking period and backward when computing a
backward-looking period. For forward-looking deadlines, the computation is intuitive: if a deadline falls on a Saturday,
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the "next day" is the first day that is not a Saturday, Sunday, or legal holiday. For backward-looking deadlines, the
practical effect is to make some deadlines slightly longer than they would appear, as the "next day" corresponding to a
Saturday, Sunday, or legal holiday would be the day before the beginning of the time period.

Illustration 6-2

Assume on the facts of Illustration 6-1 that the court instead ordered Snow Experts, Inc. to provide its
shareholders with a copy of its tax returns at least 14 days before the next pretrial conference scheduled
for January 15. Because January 1 is a legal holiday, Snow Experts would be required to make the
disclosures by December 31.

Enlargement of Time Periods

Subdivision (b) governs the procedure according to which the court may extend the applicable time period. The section
distinguishes between the case where the request for extension occurs before the time period has expired and the case
where the request occurs after the expiration of the time period. In the former case, under subdivision (b)(1)(A), the
court may extend the time period for "good cause," whether or not the request was made by motion or the opposing
party was notified. If the request occurs after the time period has expired, the court may, upon motion only under
subdivision (b)(1)(B), extend the time period if the failure to act was "because of excusable neglect," a considerably
more stringent standard.

Illustration 6-3

Assume on the facts of Illustration 6-1 that Snow Experts, Inc. desires additional time, because of
business reasons, within which to comply with the court order. If Snow Experts, Inc. makes such a
request before the deadline of January 12, the court should ordinarily grant the request. If, however,
Snow Experts, Inc. makes the request after the deadline had passed, the court should deny the request. In
the latter situation, if Snow Experts, Inc. was unable to comply with the court order because of the
negligent misplacement of the returns by Unreliable Accounting Company, the court may extend the
time period upon motion by Snow Experts, Inc. and notice to its shareholders.

The Rule excepts the time periods for taking actions under the indicated Rules from enlargement by the court. These
Rules govern motions made by a party made after a judgment has been entered, such as a motion for a new trial under
Rule 59(b) and a motion for post-judgment relief under Rule 60(b). Other Rules may also contain provisions relating to
the enlargement or reduction of particular time periods. These specific provisions should take precedence over the more
general provisions in this subdivision.

Illustration 6-4

Assume on the facts of Illustration 6-2 that Susan and Devyn fail to file a motion for a new trial within
the requisite 28-day period of the court's entry of judgment. Rule 6 does not allow the court to grant the
parties an extension of time to file a motion for new trial.

Notice of Hearing on a Motion; Reply Affidavits

Subdivision (c) requires that the notice of a hearing on a motion other than an ex parte motion be served on the parties
no later than 14 days before the hearing date. The subdivision also requires that, when the motion is supported by an
affidavit, the affidavits must also be filed with the motions. The opposing party may then serve opposing affidavits no
later than 7 days before the hearing date, unless Rule 59(c) provides or the court permits otherwise.

Illustration 6-5
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On April 1, Wanda files a complaint against Tim for personal injuries suffered in an automobile accident.
After being served with a summons and copy of the complaint on April 5, Tim files a motion for
summary judgment, accompanied by supporting affidavits, with the court on April 10. The court, in turn,
orders a hearing on the motion for April 30. Wanda must be notified of the hearing no later than April
12, and any affidavits submitted by Tim in support of his motion must also be provided to Wanda by this
date. Wanda must serve any affidavits in opposition to the motion on Tim by April 19, unless Rule 59(c)
provides or the court permits otherwise.

Automatic 3-Day Extension if Service by Mail

Subdivision (d) should be read in conjunction with Rule 5(b)(2)(C)-(F), which permits the service of pleadings and
other specific kinds of court documents by mail, deposit with the clerk of court, electronic means, or other means
consented to by the party served. When service is made in this manner, and that service triggers a deadline within which
the party being served is required or permitted to act in any way, Rule 6(d) provides that three days will be added to the
time period. In effect, subdivision (d) originally embodied the assumption that documents placed in the mail will be
received 3 days later--the assumption has since been applied to other methods of service as well. However, the
automatic three-day extension does not apply to documents hand delivered under Rule 5(b)(2)(A) or delivered to a
home or office under Rule 5(b)(2)(B).

Illustration 6-6

Assume on the facts on Illustration 6-5 that the court denies Tim's motion for summary judgment and
that Tim thereafter mails an answer containing a counterclaim to Wanda on May 5. Under Rule
12(a)(1)(c), Wanda ordinarily has 21 days within which to file a reply to Tim's answer-May 26. Because
Tim mailed the answer, however, Wanda's time period for serving a reply--is extended until May 29.

It is important to note that subdivision (d) applies only to time periods triggered by the "service" of a notice or other
paper on another party. Time periods triggered in other ways, such as by court order, will not trigger the automatic
3-day extension.

Hlustration 6-7

Assume on the facts of Illustration 6-6 that a local rule requires that all parties file a preliminary witness
list with the court no later than 30 days after the initial scheduling conference under Rule 16(b). If the
scheduling conference occurs on June 1, the parties would be required to file their preliminary witness
lists by July 1, and the 3-day automatic extension would not apply.

Subdivision (d) has been amended several times to clarify its relationship to other time computational measurement
changes made at the same time. The current version states clearly that the three-day extension of subdivision (d) is
applied "after the period would otherwise expire under Rule 6(a)." In other words, the time period within which a party
is required to permitted to act after the service of a pleading or other litigation document by mail, deposit with the court
clerk, electronically, or other means consented to by the parties, should first be calculated under subdivision (a) and any
other applicable time-counting rule. After this calculation is made, three days are then added to the deadline under
subdivision (d).

Hlustration 6-8

Assume on the facts of Illustration 6-6 that May 25 falls on a Saturday. Even though the "weekend day"
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relief would be available to Wanda if her deadline ended on that day, the three-day extension makes the
actual deadline Tuesday, May 28. Wanda's reply will be due on that day, and the "weekend day" relief
does not apply.

E-Mail and Other Electronic Service
The three-day extension provided in subdivision (d) was extended to service through e-mail and other electronic means

under Rule 5(b)(2)(E) and (F). The extension is similarly provided for service on a person with no known address by
leaving a copy with the clerk of the court.
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6.1 ADDITIONAL AUTHORITY

1 Moore's Federal Practice §§ 6.01 -6.25
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6.2 LEADING CASES

Applicability to Right-to-Sue Letters
Wilkes v. United States, 192 F.2d 128 (5th Cir. 1951) (Rule 6 held applicable to right-to-sue letter in Title VII action).
Christmas Eve Counted as Holiday

Mashpee Wampanoag Tribal Council, Inc. v. Norton, 336 F.3d 1094 (D.C. Cir. 2003) (when President had directed
that all executive branch departments and agencies of federal government would be closed on Christmas Eve Day, the
day shall been regarded as a "any other day appointed as a holiday" under Rule 6 even though the word "holiday" was
not used in Presidential Order).

Class Action Petition

Beck v. Boeing Co., 320 F.3d 1021 (9th Cir. 2003) (ten-day time limit for petition to appeal class certification order
was subject to time computation rule of Rule 6, which excluded Saturdays, Sundays, and holidays, rather than time
computation rule of Federal Rules of Appellate Procedure, which did not).

Class Certification Appeal; Holidays Excluded

In re Veneman, 309 F.3d 789 (D.C. Cir. 2002) (ten-day time limit for appealing denial of class certification was
subject to Rule 6, which excludes Saturdays, Sundays, and holidays, rather than time-computation rule of Federal Rules
of Appellate Procedure, which does not).

Clerk's Failure to File Motion

Green v. Administrators of the Tulane Educ. Fund, 284 F.3d 642 (5th Cir. 2002) (motion for judgment as a matter of

law hand-delivered by defendant to clerk of court within ten days after entry of judgment was timely, so that
commencement of period for filing notice of appeal was delayed until motion was disposed of, even though motion was
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not stamped "filed" by clerk until after expiration of ten-day period).
Court Closed by Order

Latham v. Dominick's Finer Foods, 149 F.3d 673 (7th Cir. 1998) (when the 10-day time period for filing a motion
for a new trial falls on a day that was not declared a holiday by executive order, Congress, or a State, but closed by
order of the Chief Judge of the district court with no arrangements made for filings, the time period is extended to the
next day).

Excusable Neglect Low Standard

Raymond v. IBM, 148 F.3d 63 (2d Cir. 1998) (although the court should not permit a party to demand a jury trial
under Rule 39(b) absent an explanation beyond mere inadvertence for the original failure to serve jury demand in a
timely fashion, mere inadvertence, without more, can, in some circumstances, be enough to constitute "excusable
neglect" under Rule 6(b) for enlarging the time period under Rule 38 for demanding a jury trial).

Extension of Time Limit to Amend Complaint; Pro Se Plaintiff

Eldridge v. Block, 832 F.2d 1132 (9th Cir. 1987) (an extension of time to amend a complaint should be freely granted
to a pro se plaintiff to avoid dismissal).

Federal Holidays

Parkus v. Delo, 985 F.2d 425 (8th Cir. 1993) (Rule 59(e) motion that was required to be filed within 10 days of the
entry of judgment was timely even though it was received 16 days after the judgment because of two intervening
weekends, a federal holiday, and a state holiday).

Filing of Affidavit on Day of Hearing Disallowed

Wood v. Santa Barbara Chamber of Commerce, Inc., 705 F.2d 1515 (9th Cir. 1983) (where plaintiff submitted an
affidavit on the day of a hearing on a motion to dismiss the action, court properly disallowed the affidavit).

Reyes-Cardonav. J. C. Penney Co., 690 F.2d I (1st Cir. 1982) (legal holiday in Puerto Rico not counted in
calculating whether an appeal was timely even though it was not a federal holiday and clerk's office was open).

Final Day Relief

Cooper v. City of Ashland, 871 F .2d 104 (9th Cir. 1989) (return receipt indicated that a complaint was delivered to the
clerk's office two days after the statute of limitations had apparently run; however, because final day of tolling period
was a Saturday, filing was proper).

Guardian's Obligation to File Substitution Motion

Kaubisch v. Weber, 408 F.3d 540 (8th Cir. 2005) (district court did not abuse its discretion in failing to extend time
for a guardian to file a motion to substitute parties after his ward died because guardian's misapplication or misreading
of the plain language of Rule 25(a) did not establish excusable neglect under Rule 6 for failing to file a motion in a
timely fashion).

Legal Holiday
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Hart v. Sheahan, 396 F.3d 887 (7th Cir. 2005) (December 26,2003, was excluded from the 10 days permitted for a
motion under Rule 59 because the President had declared it a celebratory holiday for federal workers, thus making it a
legal holiday under Rule 6).

Strategic Decision Not to File Not "Excusable Neglect"

Slaughter v. Southern Talc Co., 919 F.2d 304 (5th Cir. 1990) (affidavits that were not filed by deadline properly
rejected because they were the result of strategic decision by the party, not excusable neglect).

Statute of Limitations

Ross v. Artuz, 150 F.3d 97 (2d Cir. 1998) (when a statute of limitations is measured in years, the last day for
commencing the action is the anniversary date of the start of the limitations period).

Three-Day Extension by Delivery by Mail

CNPg-Conselho Nacional de Desenvolvimento Cientifico e Technologico v. Inter-Trade, Inc., 50 F.3d 56 (D.C. Cir.
1995) (3-day period to be automatically added to applicable time period if service was effected by mail are calendar
days, not business days).

Time Extension Applicable Only for Court Filings

McCarty v. Astrue, 528 F.3d 541 (7th Cir. 2008) (attorney's unaccountable lapse in basic legal knowledge is not
excusable neglect for purposes of granting extension of time for filing notice of appeal under Fed. R. App. P.
4(a)(5)(A)(ii); attorney's error in applying former Rule 6(e) to documents served on opposing counsel and not to notices
of appeal and other documents that must be filed in court was not a plausible misinterpretation of an ambiguous rule).

"Unique Circumstances" Doctrine; Late Motion for New Trial Accepted

Schneider v. Fried, 320 F.3d 396 (3d Cir. 2003) (doctrine of "unique circumstances" gives court of appeals
jurisdiction to hear appeal where plaintiff reasonably relied on magistrate judge's order conferring him "the right" to file
a second motion for new trial more than 10 days after case was dismissed in violation of Rule 59(b)).

Untimely Affidavit Subject to "Excusable Neglect" Standard

Schafer Bakeries, Inc. v. International Bhd. of Teamsters, Local 332, 650 F. Supp. 753 (E.D. Mich. 1986) (affidavit
in opposition to a motion for summary judgment filed after deadline may be accepted only upon a showing of excusable
neglect).

Weekends Not Included in 3-Day Extension
Treanor v. MCI Telecomms. Corp., 150 F.3d 916 (8th Cir. 1998) (when Rule 6(e) (now Rule 6(d)) operates to add

three days to a time period if service is by mail, neither the day of mailing nor weekends and holidays should be
included in the computation).
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Rule 7. Pleadings Allowed; Form of Motions and Other Papers

Rule 7 reads as follows:

Rule 7. Pleadings Allowed; Form of Motions and Other Papers
(a) Pleadings. Only these pleadings are allowed:
(1) a complaint;
(2) an answer to a complaint;
(3) an answer to a counterclaim designated as a counterclaim;
(4) an answer to a crossclaim;
(5) a third-party complaint;

(6) an answer to a third-party complaint; and
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(7) if the court orders one, a reply to an answer.

(b) Motions and Other Papers.

(1) In General. A request for a court order must be made by motion. The motion must:

(A) be in writing unless made during a hearing or trial;

(B) state with particularity the grounds for seeking the order; and

(C) state the relief sought.

(2) Form. The rules governing captions and other matters of form in pleadings apply to motions and other papers.

sk sk sk sk sk
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7.1 COMMENTARY

Rule 7 governs the proper denomination of pleadings and sets forth the basic mechanics for motion practice in federal
court. Additional provisions concerning motion practice, including specific rules governing the filing of motions, are
located in Rule 5 and in local rules.

Pleadings Permitted

Subdivision (a) specifies the seven pleadings that may be filed in any action and, by implication, specifies those
pleadings that must be filed. If claims are made by only a single party, namely the plaintiff, with no additional
counterclaims, crossclaims, or third-party claims, the pleadings are limited to a complaint and an answer. The Rule also
lists those pleadings that are required if such additional claims are made in the action. In this regard, it should be noted
that the proper denomination of the responsive pleading to a pleading containing a counterclaim is a reply, though the
proper denomination of the responsive pleading to a pleading containing a crossclaim is an answer. It is therefore
possible for multiple answers or multiple replies to be filed in an action.

Significantly, the Rule does not permit a party to file additional pleadings other than those specified in the Rule without
the permission of the court. Thus, a plaintiff is not even allowed to file a reply to the defendant's answer unless the
defendant specifically includes a counterclaim in the answer, or unless the court orders a reply to the answer. All other
pleadings, such as demurrers and pleas, which were common forms of pleadings before the Rules were promulgated in
1938, are not permitted.

Illustration 7-1

Alex sues Bob for personal injuries suffered in a boating accident. Upon receipt of Alex's complaint, Bob
files an answer, alleging that Alex was actually the negligent party. Under Rule 7, Alex cannot file a
pleading in response to the allegations made in Bob's answer unless the court orders a reply. If, however,
Bob supplements his answer with a counterclaim, Alex must file a reply to respond to Bob's
counterclaim.
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Motions Generally

Any paper filed with the court other than the pleadings specified in subdivision (a) which can be viewed as a request for
the court to act in some way is deemed a "motion" under subdivision (b). Under subdivision (b)(1), any such request
must be made in writing other than a motion made at a hearing or trial, which may be made orally. The motion must
state the relief or order desired by the party and must also state with particularity the grounds for the request--the two
fundamental requirements of all motions set forth in subdivision (b)(1)(B)-(C).

Subdivision (b)(2) requires that all motions must comply with whatever caption, form, and Rule 11 signature
requirements may be applicable to pleadings.
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7.2 ADDITIONAL AUTHORITY

2 Moore's Federal Practice §§ 7.01 -7.05
James & Hazard, Civil Procedure §§ 3.1-3.2,3.12-3.13

Friedenthal, Civil Procedure §§ 5.1-5.3,5.21-5.25
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7.3 LEADING CASES

Actual Notice Exception to Specification Requirement
Steinert v. Winn Group, Inc., 440 F.3d 1214 (10th Cir. 2006) (on a motion for attorneys' fee, attorney did not violate

Rule 7(b)(1) (now Rule 7(b)(1)(B)) by not specifying judgment and basis for ultimate award because plaintiff's attorney
had actual notice).

Amended Complaint to Be Attached to Motion to Amend

Wolgin v. Simon, 722 F.2d 389 (8th Cir. 1983) (denial of plaintiff's motion to amend a complaint was upheld where
the motion did not indicate what the amended complaint would contain).

Court-Ordered Reply to Survive Dismissal

Crawford-El v. Britton, 523 U.S. 574, 118 S. Ct. 1584, 140 L. Ed. 2d 759 (1998) (under Rule 7(a), the court may
order a reply to an answer or may grant a party's motion for a more definite statement under Rule 12(e) insisting that the
plaintiff put forward specific, nonconclusory factual allegations that establish improper motive causing a cognizable
injury for the purpose of surviving defendant's prediscovery motion for dismissal or summary judgment).

Directed Verdict Motion Sufficient for Particularity Requirement

Hinz v. Neuroscience, Inc., 538 F.3d 979 (8th Cir. 2008) (in breach of contract case, Rule 50(b) motion for judgment
as matter of law reversing damages award against product distributors satisfied particularity requirement under Rule
7(b), as district court was permitted to consider distributors' pre-verdict Rule 50(a) motion to determine whether Rule
50(b) motion was adequate).

Grounds for Relief Stated in Brief

Lac du Flambeau Band of Lake Superior Chippewa Indians v. Wisconsin, 957 F.2d 515 (7th Cir. 1992)
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(requirement that grounds for relief be stated with particularity satisfied where the grounds were specified in a brief
filed with the motion).

Habeas Corpus Motion to Dismiss Not Responsive Pleading

Morrison v. Mahoney, 399 F.3d 1042 (9th Cir. 2005) (an initial motion to dismiss on statute of limitations grounds in
a habeas corpus proceeding is not a responsive pleading; an answer following remand was first responsive pleading
requiring pleader to raise or waive all defenses).

Motion Defined

Campos v. Le Fevre, 825 F.2d 671 (2d Cir. 1987) (a motion is any request by a party for the judge to act, signed and
filed with the court).

Relief Not Required to Be Stated With Particularity

St. Mary's Hosp. Med. Ctr. v. Heckler, 753 F.2d 1362 (7th Cir. 1985) (Rule 7(b)(1) does not require that the relief
requested be stated with particularity, only the grounds for relief).
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7.1.2 ADDITIONAL AUTHORITY
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Rule 7.1. Disclosure Statement

Rule 7.1 reads as follows:

Rule 7.1. Disclosure Statement
(a) Who Must File; Contents. A nongovernmental corporate party must file 2 copies of a disclosure statement that:
(1) identifies any parent corporation and any publicly held corporation owning 10% or more of its stock; or
(2) states that there is no such corporation.
(b) Time to File; Supplemental Filing. A party must:

(1) file the disclosure statement with its first appearance, pleading, petition, motion, response, or other request
addressed to the court; and

(2) promptly file a supplemental statement if any required information changes.

K sk sk sk sk
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7.1.1 COMMENTARY

Rule 7.1 was added in 2002 to inform judges and parties of those situations in which automatic disqualification of a
judge in a case is required because of a financial interest in the matter. It requires all nongovernmental corporate parties
to either: (1) disclose any parent corporation and any publicly held corporation that owns 10 percent of its stock under
subdivision (a)(1); or (2) state that no such corporation exists under subdivision (a)(2).

Automatic Disqualification for Judges

Under the Code of Conduct for United States Judges, automatic disqualification of a judge is required when the judge,
or a member of the judge's immediate family, has a financial interest in an individual or fiduciary capacity in the subject
matter in controversy, is a party to the proceeding, or any other interest that could be affected substantially by the
outcome of the proceeding. Rule 7.1 is designed to ensure that judges and parties are notified of the circumstances in
which this occurs, and parties are required to file with the court a statement indicating whether or not these
circumstances are present in a particular case.

The Rule does not cover all of the circumstances that may call for disqualification under the Code of Conduct "financial
interest" standard, and does not deal at all with other non-financial circumstances that may call for disqualification.
However, the Rule was designed to reach a majority of the circumstances that are likely to call for disqualification on
the basis of financial information that a judge may not know or recollect. Parties who are aware of additional
information that may impact a judge's decision concerning disqualification should also include this information in the
disclosure statement, but this additional information is not required.

Filing Disclosure Statements

Under subdivision (b), all nongovernmental corporate parties must file the statement in conjunction with the first
appearance, pleading, petition, motion, response, or other request made by that party to the court. Corporate parties who
have previously filed disclosure statements must also supplement those statements when changes in the information
occur. Non-corporate parties are not subject to the requirements of the Rule, but all parties should be diligent in
notifying the judge in a particular case of circumstances that may affect the judge's disqualification decision.
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7.1.2 ADDITIONAL AUTHORITY

2 Moore's Federal Practice §§ 7.1.01 -7.1.03
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Rule 8. General Rules of Pleading

Rule 8 reads as follows:

Rule 8. General Rules of Pleading
(a) Claim for Relief. A pleading that states a claim for relief must contain:

(1) a short and plain statement of the grounds for the court's jurisdiction, unless the court already has jurisdiction and
the claim needs no new jurisdictional support;

(2) a short and plain statement of the claim showing that the pleader is entitled to relief; and
(3) a demand for the relief sought, which may include relief in the alternative or different types of relief.
(b) Defenses; Admissions and Denials.

(1) In General. In responding to a pleading, a party must:
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(A) state in short and plain terms its defenses to each claim asserted against it; and

(B) admit or deny the allegations asserted against it by an opposing party.

(2) Denials--Responding to the Substance. A denial must fairly respond to the substance of the allegation.

(3) General and Specific Denials. A party that intends in good faith to deny all the allegations of a
pleading--including the jurisdictional grounds--may do so by a general denial. A party that does not intend to deny all
the allegations must either specifically deny designated allegations or generally deny all except those specifically
admitted.

(4) Denying Part of an Allegation. A party that intends in good faith to deny only part of an allegation must admit
the part that is true and deny the rest.

(5) Lacking Knowledge or Information. A party that lacks knowledge or information sufficient to form a belief
about the truth of an allegation must so state, and the statement has the effect of a denial.

(6) Effect of Failing to Deny. An allegation--other than one relating to the amount of damages--is admitted if a
responsive pleading is required and the allegation is not denied. If a responsive pleading is not required, an allegation is
considered denied or avoided.

(¢) Affirmative Defenses.

(1) In General. In responding to a pleading, a party must affirmatively state any avoidance or affirmative defense,
including:

# accord and satisfaction;
# arbitration and award;

# assumption of risk;

® contributory negligence;

# discharge in bankruptcy;
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® duress;

#* estoppel;

# failure of consideration;

# fraud;

® illegality;

# injury by fellow servant;
#® Jaches;

# license;

#® payment;

# release;

# res judicata;

# statute of frauds;

# statute of limitations; and

# waiver.

(2) Mistaken Designation. If a party mistakenly designates a defense as a counterclaim, or a counterclaim as a
defense, the court must, if justice requires, treat the pleading as though it were correctly designated, and may impose
terms for doing so.

(d) Pleading to Be Concise and Direct; Alternative Statements; Inconsistency.

(1) In General. Each allegation must be simple, concise, and direct. No technical form is required.

(2) Alternative Statements of a Claim or Defense. A party may set out 2 or more statements of a claim or defense
alternatively or hypothetically, either in a single count or defense or in separate ones. If a party makes alternative
statements, the pleading is sufficient if any one of them is sufficient.
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(3) Inconsistent Claims or Defenses. A party may state as many separate claims or defenses as it has, regardless of
consistency.

(e) Construing Pleadings. Pleadings must be construed so as to do justice.

k sk sk sk sk
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8.1 COMMENTARY

Rule 8 sets forth the rules and principles generally applicable to the contents of pleadings. Special pleading rules are
also found in Rule 9 and Rule 71.1. Rule 8(e), in conjunction with the liberal amendment procedures of Rule 15 and the
construction to be supplied to the Rules contained in the second sentence of Rule 1, indicates that the merits of a case,
rather than the technical rules governing code pleading, should dictate the tenor of a civil action.

Accordingly, Rule 8 provides that the pleadings should be concerned primarily with a general formulation of the issues
in a case. The theory of the Rules is that specific factual information will be obtained through the liberal discovery
provisions; such information thus need not be set forth in detail in the pleadings.

Jurisdictional Grounds Alleged

Rule 8(a)(1) requires a statement in the complaint setting forth the basis for the court's jurisdiction over the action. If
jurisdiction is predicated upon diversity grounds, the citizenship of all the parties must be stated in the pleading.
Whether a court properly has jurisdiction on diversity grounds, however, is a matter of statutory construction under 28
U.S.C. § 1332. The Rules simply mandate that diversity be sufficiently alleged in the pleadings.

If jurisdiction is predicated upon the fact that the action involves a question of federal law, a more detailed statement
setting forth the specific federal provision under which the issues involved in the action arise is necessary.

Contents of Pleadings

In addition to alleging the court's jurisdictional predicate in the action, subdivision (a)(2) also requires a general
statement of the claim and subdivision (a)(3) requires a demand for the kind of relief sought. Subdivision (b)(1)
complements this provision by requiring a general statement of the party's defenses set forth in a responsive pleading to
a complaint. General denials are permitted if made in good faith, and persons making such denials are subject to
sanctions under Rule 11.

Claims and defenses must be supported by some kind of factual basis; mere legal conclusions are not sufficient. The
particularity required will vary with the specific claim or defense. The official forms accompanying the Rules, however,
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are indicative of the simplicity anticipated by Rule 8. Rule 8(d)(2) clearly contemplates pleading in the alternative, so
that any number of hypothetical claims or defenses may be asserted in the pleadings.

As noted, subdivision (a)(2) implements the more relaxed standard of notice pleading under the Federal Rules of Civil
Procedure compared to that which existed under code pleading. For over 50 years, this approach has been exemplified
by the holding in Conley v. Gibson, 355 U.S.41,78 S.Ct. 99,2 L. Ed. 2d 80 (1957), in which the Supreme Court held
that a complaint satisfies Rule 8's pleading requirements--and thus survives a motion to dismiss under Rule
12(b)(6)--unless it appears beyond doubt that the plaintiff can prove "no set of facts" in support of the claim that would
entitle him or hre to relief. This "no set of facts" language--occasionally referred to as the "conceivability" standard--has
been instrumental to the operation of Rule 8 and the pleading requirements under modern litigation practice.

However, cracks in the Conley foundation appeared in the 2007 case  Bell Atlantic Corp.v. Twombly, 550 U.S. 544,
127 S.Ct. 1955, 167 L. Ed. 2d 929 (2007). In Twombly, the Supreme Court held that a complaint alleging an antitrust
conspiracy under § 1 of the Sherman Act was required to allege sufficient facts to support a plausible, and not merely
conceivable, claim for relief. Complaints must contain enough factual matter to raise a reasonable expectation that
discovery will reveal evidence of an illegal agreement to suggest that such an agreement was made. In other words, the
Twombly Court substituted "plausibility" for Conley's standard of "conceivability" with respect to the allegation of facts
on the face of the complaint. By "plausibility," the Twombly majority explained, it was requiring less than a probability
yet more than mere possibility. Needless to say, the practical effect of Twombley would be a reduction in the discovery
burden on antitrust defendants.

The principle of Twombly has since been jet-fueled with the Supreme Court's 2009 decision Ashcroft v. Igbal, -- U.S.
--, 129 §.Ct. 1937, 173 L. Ed. 2d 868 (2009). In Igbal, the Court continued its trend towards stricter pleading standards
in civil cases, rejecting the idea that Twombly is simply a one-off antitrust case. The enhanced pleading requirements
apply in all civil cases, as the holding was a function of Rule 8, rather than the vagaries of antitrust cases. Accordingly,
when deciding a motion to dismiss a complaint, a court need not accept as true assertions that are no more than recitals
of the elements of a cause of action, supported by mere conclusory statements. Instead, only well-pleaded factual
allegations are entitled to an assumption of veracity, and a court should then determine whether such allegations are
"plausible" and entitle the plaintiff to relief. Although the full effects of the twin decisions are not known (there are
currently bills in Congress to restore the old, Conley standard), the decisions clearly point in the direction of increased
pre-discovery dismissal of case through motions to dismiss.

Effect of Failure to Deny

Rule 8(b)(6) provides that any issues alleged in a pleading--other than an allegation relating to the amount of
damages--are deemed to have been admitted by the opposing party if they are not denied in a mandatory responsive
pleading. This treatment entails especially harsh consequences when the issues to which a denial has not been made are
demonstrably false but nonetheless regarded as true for purposes of litigation. It is thus imperative that all issues in a
pleading be addressed specifically by the opposing party. Careful separation of the allegations into different counts
pursuant to Rule 10(b) diminishes possible confusion engendered by the provisions of Rule 8(d).

Illustration 8-1

Diane commences a breach of contract action against Annette. In her complaint, Diane alleges that
Annette failed to complete the repairs to her garage prior to the deadline specified in the contract. In
addition, Diane alleges that Annette failed to comply with local building ordinances. Although Annette's
answer specifically denies that the repair failed to satisfy the requirements of the local building
ordinances, Annette does not address whether the work was completed prior to the designated deadline.
Because Annette did not deny the allegation regarding the contract deadline, the issue will be deemed to
have been admitted by Annette, regardless of whether the allegation is actually true.
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Affirmative Defenses

Rule 8(c) lists the affirmative defenses that must be alleged in the pleadings. Failure to allege one of these specified
defenses constitutes a waiver of that defense, and a court should not thereafter dismiss a claim on the basis of that
defense. Likewise, an allegation of an affirmative defense that contains no factual basis will not support a dismissal
supported by that defense.

Illustration 8-2

Jeanette commences a tort action against Curt in connection with an accident that occurred at Curt's place
of business. In his answer, Curt alleges that Jeanette assumed the risk of injury, but fails to allege that
Jeanette was contributorily negligent. Under Rule 8, Curt's failure to allege contributory negligence in his
answer constitutes a waiver of the defense. Therefore, the court cannot dismiss Jeanette's action on the
basis that she was contributorily negligent.

Improper Denomination of a Counterclaim or Defense

Subdivision (c)(2) makes clear that a party's mistaken denomination of a defense or counterclaim as the other will not
render a pleading insufficient on those grounds. The court must, "if justice requires, treat the pleading as though it were
correctly designated," i.e., as if a "counterclaim" specified by a defending party was actually denominated as an
"affirmative defense" or vice versa. The court may also "impose terms" for treating a pleading or affirmative defense
incorrectly denominated in its correct form, a reference to the consequences of filing a pleading or alleging an
affirmative defense under the Rules. For example, he effect of treating an affirmative defense as a counterclaim will be
to require the opposing to file a reply under Rule 7.
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8.2 ADDITIONAL AUTHORITY

2 Moore's Federal Practice §§ 8.01 -8.10
James & Hazard, Civil Procedure §§ 2.8,3.10,3.11,3.16,4.4,4.5,4.6
Friedenthal, Civil Procedure §§ 5.7-5.8

Teply & Whitten, Civil Procedure 498-504, 514-518
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8.3 LEADING CASES

Affirmative Defense; Estoppel

Great Southwest Life Ins. Co. v. Frazier, 860 F .2d 896 (9th Cir. 1988) (affirmative defense of estoppel cannot be
raised for the first time on appeal).

Affirmative Defense; Factual Basis

DiMella v. Gray Lines of Boston, 836 F.2d 718 (1st Cir. 1988) (affirmative defense must be based upon a factual
basis in the pleadings).

Affirmative Defense; Mitigation of Damages

Modern Leasing, Inc. v. Falcon Mfg. of California, Inc., 888 F.2d 59 (8th Cir. 1989) (mitigation of damages,
although not listed in Rule 8 as an affirmative defense, is treated as such under circuit precedent and therefore must be
alleged in a pleading).

Affirmative Defense; Privilege Against Self-Incrimination

North River Ins. Co. v. Stefanou, 831 F.2d 484 (4th Cir. 1987) (refusal to file an answer based upon a blanket
assertion of Fifth Amendment privilege against self-incrimination not sufficient to prevent judgment on the pleadings;
privilege must be invoked with particularity on the issues giving rise to the privilege).

Affirmative Defense Raised in Summary Judgment Motion

Kleinknecht v. Gettysburg College, 989 F.2d 1360 (3d Cir. 1993) (affirmative defense not waived where first raised in
a summary judgment motion and opposing party has timely notice of the defense).

Affirmative Defense; Res Judicata
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Marcus v. Sullivan, 926 F.2d 604 (7th Cir. 1991) (res judicata is an affirmative defense that must be raised in the
pleadings; therefore, it cannot serve as the basis for a judgment on the pleadings).

Affirmative Defenses in Diversity Actions

Carroll v. Acme-Cleveland Corp., 955 F.2d 1107 (7th Cir. 1992) (in diversity action, state law determines which
defenses must be pleaded affirmatively in an answer; breach of contract defense is affirmative, and general denial
insufficient to raise the defense).

Alternate Theories of Recovery

United Roasters, Inc. v. Colgate-Palmolive Co., 649 F.2d 985 (4th Cir. 1981) (plaintiff is not required to choose
between alternate theories of recovery).

Antitrust Actions--Heightened Pleading

Bell Atl. Corp. v. Twombly, 550 U.S. 544, 127 S. Ct. 1955, 167 L. Ed. 2d 929 (2007) (under § 1 of the Sherman Act,
only restraints of trade caused by an agreement of some kind is prohibited--in many cases, the crucial question is
whether the challenged anticompetitive conduct stems from independent decision or from an agreement; accordingly, a
complaint alleging a Sherman Act violation must contain enough factual matter to raise a reasonable expectation that
discovery will reveal evidence of illegal agreement to suggest that an agreement was made--an allegation of parallel
conduct and a bare assertion of conspiracy will not be sufficient).

Conclusory Allegations Insufficient

Perkins v. Silverstein, 939 F.2d 463 (7th Cir. 1991) (Title VII complaint insufficient where it recited only the
language of the statute and conclusory allegations of harassment without identifying specific facts that would give rise
to a claim).

Condition Precedent to Suit; Statute of Limitations

Youren v. Tintic Sch. Dist., 343 F.3d 1296 (10th Cir. 2003) (where state law provides that a party's derivative right
not to suffer adverse action for reporting a legal violation is not predicated on the commencement of an action within
the applicable statute of limitations period, the statute of limitations defense is a classic affirmative defense which is
waivable and not a "condition precedent" to suit).

Contributory Negligence Not Pleaded

Marino v. Otis Eng'g Corp., 839 F.2d 1404 (10th Cir. 1988) (contributory negligence may be raised to rebut a prima
facie case of negligence at trial, even though it is not pleaded as an affirmative defense).

Counterclaim Denominated as Affirmative Defense

Reiter v. Cooper, 507 U.S. 258, 113 S. Ct. 1213, 122 L. Ed. 2d 604 (1993) (counterclaim improperly denominated as
an affirmative defense nevertheless treated as a counterclaim under Rule 8(c)).

Defamation Under State Law--No Special Pleading Required

Mugzikowski v. Paramount Pictures Corp., 322 F.3d 918 (7th Cir. 2003) (because state law governing defamation
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claims based on publications that do not literally name plaintiff do not apply in federal court, individual's claim for
defamation per se did not fall under special pleading standards of Rule 9).

Determination of Citizenship for Diversity Jurisdiction

Kerney v. Fort Griffin Fandangle Ass'n, 624 F.2d 717 (5th Cir. 1980) (allegation of the residences of the parties
insufficient to determine citizenship of parties for purposes of ascertaining diversity jurisdiction).

Employment Discrimination--No Heightened Pleading

Swierkiewicz v. Sorema N.A., 534 U.S. 506, 122 §. Ct. 992, 152 L. Ed. 2d 1 (2002) (complaints in employment
discrimination actions are not subject to a heightened pleading standard).

Exhaustion of Administrative Remedies Affirmative Defense

Jones v. Bock, 549 U.S. 199, 127 §. Ct. 910, 166 L. Ed. 2d 798 (2007) (a failure to exhaust administrative remedies is
an affirmative defense under the Prison Litigation Reform Act of 1995 (PLRA), and, as such, is not subject to pleading
requirements beyond those required of other affirmative defenses; in other words, parties are not required to specially
plead or demonstrate exhaustion of remedies in their complaints, and the dismissal of a complaint for failure to do so is
inappropriate).

Failure to Plead Affirmative Defense Not Fatal

Williams v. Ashland Eng'g Co., 45 F.3d 588 (1st Cir. 1995) (affirmative defense not pleaded is not waived where the
party learns of the defense outside the pleadings and the opposing party has timely notice of the defense).

Federal Question Jurisdiction

Oneida Indian Nation of N.Y. State v. County of Oneida, N.Y., 414 U.S. 661,94 §.Ct. 772,39 L. Ed. 2d 73 (1974)
(allegation of federal question jurisdiction must be supported by well-pleaded claim).

General Denials

Stringfellow v. Perry, 869 F.2d 1140 (8th Cir. 1989) (general denial in an answer is sufficient to refute all the claims
made by the plaintiff).

Habeas Corpus--Forfeiture Rule for Defenses Not Necessarily Applicable

Day v. McDonough, 547 U.S. 198, 126 S. Ct. 1675, 164 L. Ed. 2d 376 (2006) (the rule that a defendant forfeits a
statute of limitations defense not asserted in its answer or in an amendment does not necessarily apply in habeas corpus
cases; instead, the trial court has discretion to decide whether the administration of justice is better served by dismissing
the case on statute of limitations grounds or by reaching the merits of the petition).

Improper Form of Complaint Not Fatal

Dussouy v. Gulf Coast Inv. Corp., 660 F.2d 594 (5th Cir. 1981) (if a complaint states the facts upon which a claim
can be founded, the form of the complaint should not preclude a plaintiff from having his claim heard at trial).

Insufficient Complaint
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Northern States Power Co. v. Federal Transit Admin., 358 F.3d 1050 (8th Cir. 2004) (even the liberal pleading
standard of Rule 8(a) was not met where there was nothing alleged in a complaint notifying defendants of the plaintiff's
claim that state regulations were unreasonable under statutory law).

Likelihood of Recovery Not Considered for Pleading Sufficiency

Swierkiewicz v. Sorema N.A., 534 U.S. 506, 122 S. Ct. 992, 152 L. Ed. 2d 1 (2002) (Rule 8 establishes a pleading
standard without regard to whether a claim will succeed on the merits, whether a recovery is very remote and unlikely is
not the test in determining whether a complaint is sufficient).

Non-Fraudulent Conduct; Ordinary Notice Pleading

Vess v. Ciba-Geigy Corp., 317 F.3d 1097 (9th Cir. 2003) (allegations of non-fraudulent conduct need satisfy only the
ordinary notice pleading standards of Rule 8(a) in cases where fraud is not an essential element of a claim).

Notice Pleading Framework

Stokes v. Cross, 327 F.3d 1210 (D.C. Cir. 2003) (Federal Rules of Civil Procedure do not require a party to set out in
detail the facts upon which the claims in complaint are based; rather, the simplified notice pleading framework created
by the Rules relies on liberal discovery rules and summary judgment motions to define disputed facts and issues and to
dispose of unmeritorious claims).

Notice Requirement

Dura Pharms., Inc. v. Broudo, 544 U.S. 336, 125 S. Ct. 1627, 161 L. Ed. 2d 577 (2005) (because an "artificially
inflated purchase price" is not itself a relevant economic loss, and the complaint provides the defendants with no notice
of what the relevant economic loss might be, other than an "artificially inflated purchase price," the pleading fails even
the basic rules of notice under Rule 8).

"Plausibility" Standard for Fact Pleading

Ashcroft v. Igbal, -- U.S. --, 129 §S. Ct. 1937, 173 L. Ed. 2d 868 (2009) (announcing a "plausibility" standard for facts
pled in a complaint; a court need not accept as true assertions that are no more than recitals of the elements of a cause of
action, supported by mere conclusory statements).

Pleading Requirements Not Governed by Common Law

Hill v. McDonough, 547 U.S. 573 126 S. Ct. 2096, 165 L. Ed. 2d 44 (2006) (the holding in Nelson v. Campbell,
541 US.637,124 S.Ct.2117, 158 L. Ed. 2d 924 (2004), did not change the traditional pleading requirements for §
1983 actions; pleading requirements in specific cases are governed by the Federal Rules of Civil Procedure and not
through common law).

Prior Allegations in Pleadings Admissible in Subsequent Suit
W.V. Realty Inc. v. Northern Ins. Co., 334 F.3d 306 (3d Cir.2003) (allegations in an earlier action may be introduced
by opposing party adversary as evidence in a subsequent action notwithstanding the rule that permits pleadings

containing inconsistent factual and legal allegations).

Pro Se Pleadings Construed Liberally
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Lewis v. Attorney General of the United States, 878 F.2d 714 (3d Cir. 1989) (pro se prisoner stated a claim involving
good-time credits in his supporting brief, not in the complaint itself; Rule 8(f) and liberal construction of pro se
pleadings requires that the issue not be waived).

Res Judicata and Waiver

Weaver v. Florida Power & Light Co., 172 F.3d 771 (11th Cir. 1999) (res judicata and waiver are properly raised in a
proceeding brought by a party as affirmative defenses, not as independent grounds for relief).

Res Judicata Distinct From Estoppel

Davignon v. Clemmey, 322 F.3d 1 (1st Cir. 2003) (an asserted defense of estoppel in an answer is insufficient to
encompass the defenses of res judicata or release based on written settlement of prior action, as the defenses are
separate and distinct as indicated by individualized enumeration of defenses in Rule 8(c)).

Res Judicata Must Be Raised as Affirmative Defense

Arizona v. California, 530 U.S. 392, 120 S. Ct. 2304, 147 L. Ed. 2d 374 (2000) (res judicata is an affirmative defense
that is ordinarily lost if not raised in a timely manner in the answer).

Right-to-Sue Not Complaint

Baldwin County Welcome Ctr. v. Brown, 466 U.S. 147, 104 S. Ct. 1723, 80 L. Ed. 2d 196 (1984) (filing of
right-to-sue letter in Title VII action does not constitute a complaint as it did not contain a short and plain statement of
the claim as required by Rule 8(a)(2)).

Short and Plain Statement-Claim

United Steelworkers of Am. v. Oregon Steel Mills, Inc., 322 F.3d 1222 (10th Cir. 2003) (a properly stated civil claim
under Federal Rules of Civil Procedure consists of a short and plain statement of a claim that provides the defendant
with fair notice of what the claim is and the grounds upon which the claim rests).

Specificity Not Required Except Under Rule 9

Kolupa v. Roselle Park Dist., 438 F.3d 713 (7th Cir. 2006) (complaints do need to recite facts and narrate events that
correspond to each aspect of the applicable legal rule; only Rule 9 provides grounds for a finding that a complaint is
deficient because it lacks specificity).

Specific Content Instructions for Complaint Not Permitted

Sealed Plaintiff v. Sealed Defendant, 537 F.3d 185 (2d Cir. 2008) (it was error for district court to issue specific
instructions mandating content and format of pro se plaintiff's putative amended complaint because Rule 8(a)(2)
required only short and plain statement of claim showing that pleader was entitled to relief and did not require detailed
factual allegations).

Standing Alleged Generally

Alliant Energy Corp. v. Bie, 277 F.3d 916 (7th Cir. 2002) (an allegation of injury, and thus standing, may be alleged
generally and is no different from any other matter that may be alleged generally).
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Statutory Action Not Required to Be Named Specifically

Alvarez v. Hill, 518 F.3d 1152 (9th Cir. 2008) (because complaint contained factual allegations establishing plausible
entitlement to relief under Religious Land Use and Institutionalized Persons Act of 2000 (RLUIPA), inmate satisfied
minimal notice pleading requirements of Rule 8 even though the Act was not specifically mentioned in the complaint).

Supplemental Jurisdiction

Lykins v. Pointer, Inc., 725 F.2d 645 (11th Cir. 1984) (where a district court already has jurisdiction over an action,
plaintiff's failure to state reliance on supplemental jurisdiction in its complaint not fatal to exercise of such jurisdiction).

Theory of Case Not Necessary

Williams v. Seniff, 342 F.3d 774 (7th Cir. 2003) (a complaint does not need to identify legal theory, and specification
of an incorrect theory is not fatal to the sufficiency of a complaint).

Time Bars Raised in Answer or Pleading
Kontrick v. Ryan, 540 U.S. 443, 124 S. Ct. 906, 157 L. Ed. 2d 867 (2004) (Rules 12(h)(2) and (3) prolong the life of

certain defenses, but time bars are not among those provisions; accordingly, those defenses must be raised in an answer
or responsive pleading).
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Scope Rule 9. Pleading Special Matters
9.1 COMMENTARY
9.2 ADDITIONAL AUTHORITY

9.3 LEADING CASES
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Rule 9. Pleading Special Matters

Rule 9 reads as follows:

Rule 9. Pleading Special Matters
(a) Capacity or Authority to Sue; Legal Existence.
(1) In General. Except when required to show that the court has jurisdiction, a pleading need not allege:
(A) a party's capacity to sue or be sued;
(B) a party's authority to sue or be sued in a representative capacity; or
(C) the legal existence of an organized association of persons that is made a party.

(2) Raising Those Issues. To raise any of those issues, a party must do so by a specific denial, which must state any
supporting facts that are peculiarly within the party's knowledge.
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(b) Fraud or Mistake; Conditions of Mind. In alleging fraud or mistake, a party must state with particularity the
circumstances constituting fraud or mistake. Malice, intent, knowledge, and other conditions of a person's mind may be

alleged generally.

(c) Conditions Precedent. In pleading conditions precedent, it suffices to allege generally that all conditions
precedent have occurred or been performed. But when denying that a condition precedent has occurred or been

performed, a party must do so with particularity.

(d) Official Document or Act. In pleading an official document or official act, it suffices to allege that the document
was legally issued or the act legally done.

(e) Judgment. In pleading a judgment or decision of a domestic or foreign court, a judicial or quasi-judicial tribunal,
or a board or officer, it suffices to plead the judgment or decision without showing jurisdiction to render it.

(f) Time and Place. An allegation of time or place is material when testing the sufficiency of a pleading.

(g) Special Damages. If an item of special damage is claimed, it must be specifically stated.

(h) Admiralty or Maritime Claim.

(1) How Designated. If a claim for relief is within the admiralty or maritime jurisdiction and also within the court's
subject-matter jurisdiction on some other ground, the pleading may designate the claim as an admiralty or maritime
claim for purposes of Rules 14(c), 38(e), and 82 and the Supplemental Rules for Admiralty or Maritime Claims and
Asset Forfeiture Actions. A claim cognizable only in the admiralty or maritime jurisdiction is an admiralty or maritime
claim for those purposes, whether or not so designated.

(2) Designation for Appeal. A case that includes an admiralty or maritime claim within this subdivision (h) is an
admiralty case within 28 U.S.C. § 1292(a)(3).

k sk sk sk ook
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9.1 COMMENTARY

Rule 9 contains rules relating to pleading in special circumstances. The circumstances indicated by subdivisions (a)
through (g) are self-explanatory, and an exhaustive discussion of the applications of these provisions is beyond the
scope of this manual. Practitioners desiring additional guidance on these specific issues or doctrines are advised to
consult the relevant bodies of case law or the authorities cited below. In general, the circumstances listed in the Rule
will be regarded as exclusive, carrying an implication that any other matter or circumstances not listed in the Rule is not
subject to a heightened pleading requirement. For example, complaints brought under the Prison Litigation Reform Act
of 1995 (PLRA) need not plead that all administrative remedies have been exhausted, even though the PLRA clearly
requires exhaustion. Instead, exhaustion will be regarded as an affirmative defense and must be pleaded in an answer
under Rule like all other affirmative defenses. Jones v. Bock, 549 U.S. 199, 127 S. Ct. 910, 166 L. Ed. 2d 798 (2007 ) .

However, it should be noted that subdivision (g) contemplates damages such as emotional distress and attorneys' fees;
these must be requested specifically in the pleadings. In addition, admiralty actions have certain distinctive features that
were intended to be preserved by the unification of civil actions and suits in admiralty in 1966. Subdivision (h)
addresses some of these peculiar problems.

Interlocutory Appeals in Admiralty Cases

Subdivision (h)(2) was added in 1997 to resolve an ambiguity surrounding the proper interpretation of the phrase
"admiralty case" with respect to interlocutory appeals in those cases under 28 U.S.C. § 1292(a)(3). Circuit courts had
been split on the issue of whether an interlocutory appeal could be taken on all claims in an action comprising both
admiralty claims and non-admiralty claims.

Under the amended version of the Rule, the disposition of any claim may be appealed as an interlocutory order so long
as a single admiralty claim is presented in the case and the statutory requirements of Section 1292(a)(3) are satisfied.
Such a position was selected by the framers of the amendment because the admiralty and non-admiralty claims will
frequently be interdependent or dispositive of the other. If appeal was allowed as to only the admiralty claim,
inconsistent obligations among the parties or within the action may result.

By making applicable the provisions of Section 1292(a)(3) to any action in which an admiralty claim is presented, no
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inquiry need be made as to whether the admiralty claim independently "determin[es] the rights and liabilities of the
parties to admiralty cases," the standard for interlocutory appeals under § 1292(a)(3). If any claim presented in the
action, admiralty or not, satisfies this standard, an interlocutory appeal on that claim is permitted.
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9.2 ADDITIONAL AUTHORITY

2 Moore's Federal Practice §§ 9.01 -9.11
James & Hazard, Civil Procedure §§ 3.14-3.20
Friedenthal, Civil Procedure §§ 5.9, 5.10, 5.16

Teply & Whitten, Civil Procedure 504-509
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9.3 LEADING CASES

Attorneys' Fees

Atlantic Purchasers, Inc. v. Aircraft Sales, Inc., 705 F.2d 712 (4th Cir. 1983) (attorneys' fees cannot be recovered
when they are not specifically requested in a pleading).

Capacity

Howerton v. Designer Homes by Georges, Inc., 950 F.2d 281 (5th Cir. 1992) (if defense of capacity to issue is not
raised in the pleadings, it is waived).

Civil Conspiracy Pleaded With Particularity if Object Was Fraud

Wasco Prods. v. Southwall Techs., 435 F.3d 989 (9th Cir. 2006) (a plaintiff must plead, at a minimum, the basic
elements of civil conspiracy if the object of conspiracy is fraudulent; heightened pleading requirements apply even if
raised only in opposition to a motion for summary judgment).

Conditions Precedent

EEOC v. Klingler Elec. Corp., 636 F.2d 104 (5th Cir. 1981) (conditions precedent may be averred generally in a
complaint).

Constitutional Tort Cases--No Heightened Pleading Standard

Miranda v. Clark Co., Nev., 319 F.3d 465 (9th Cir. 2003) (there is no heightened pleading standard in constitutional
tort cases, as such a standard is not required under Rule 9).

Corporate Officer Not Adequately Identified
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Barrie v. Intervoice-Brite, Inc., 397 F.3d 249 (5th Cir. 2005) , vacated, remanded, 2008 U.S.App. LEXIS 286 (5th
Cir. 2008) (claim of revenue recognition was properly dismissed because complaint did not adequately identify the
corporate officer who improperly recognized revenue from specific transaction).

Court Requirement of Specificity

Boston & Maine Corp. v. Town of Hampton, 987 F.2d 855 (1st Cir. 1993) (court may require more specificity in
pleading than does Rule 9).

Defamation Under State Law--No Special Pleading Required

Muzikowski v. Paramount Pictures Corp., 322 F.3d 918 (7th Cir. 2003) (because state law governing defamation
claims based on publications that do not literally name plaintiff do not apply in federal court, individual's claim for
defamation per se did not fall under special pleading standards of Rule 9).

Emotional Distress

Smith v. De Bartoli, 769 F.2d 451 (7th Cir. 1985) (damages for emotional distress cannot be recovered where they are
not included in a pleading).

Evidence Beyond Pleadings

McKee-Berger-Mansueto, Inc. v. Board of Educ., 626 F.2d 559 (7th Cir. 1980) (evidence excluded because it went
beyond the contents of the defendant's pleadings).

Exhaustion of Administrative Remedies Affirmative Defense

Jones v. Bock, 549 U.S. 199, 127 §. Ct. 910, 166 L. Ed. 2d 798 (2007) (a failure to exhaust administrative remedies is
an affirmative defense under the Prison Litigation Reform Act of 1995 (PLRA), and, as such, is not subject to pleading
requirements beyond those required of other affirmative defenses; in other words, parties are not required to specially
plead or demonstrate exhaustion of remedies in their complaints, and the dismissal of a complaint for failure to do so is
inappropriate).

Failure to Allege Fraud With Particularity

Midwest Grinding Co. v. Spitz, 976 F.2d 1016 (7th Cir. 1992) (motion by defendant for summary judgment and
dismissal granted because plaintiff failed to state where and when the allegedly fraudulent acts occurred).

False Claims Act Allegation Pled With Particularity

United States ex rel. Willard v. Humana Health Plan of Texas Inc., 336 F.3d 375 (5th Cir. 2003) (qui tam relator's
claim of fraudulent inducement in violation of False Claims Act (FCA) failed to comply with pleading requirements
under Rule 9, as it contained only a one-sentence allegation, devoid of any factual information).

Fraud Stated With Particularity
Stevelman v. Alias Research Inc., 174 F.3d 79 (2d Cir. 1999) (to state a fraud claim with the required particularity

under Rule 9, a complaint must: (1) specify the statements that the plaintiff contends were fraudulent; (2) identify the
speaker; (3) state where and when the statements were made; and (4) explain why the statements were fraudulent).
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Negligence-Based Claims Not Subject to Specificity Requirement

In re Suprema Specialties, Inc. Secs. Litig., 438 F.3d 256 (3d Cir. 2006) (claims that were expressly
negligence-based and pled in the complaint distinctly from fraud-based claims, it was error for district court to hold that
they sounded in fraud and subject to the heightened pleading requirements of fraud claims).

Non-Fraudulent Conduct; Ordinary Notice Pleading

Vess v. Ciba-Geigy Corp., 317 F.3d 1097 (9th Cir. 2003) (allegations of non-fraudulent conduct need satisfy only the
ordinary notice pleading standards of Rule 8(a) in cases where fraud is not an essential element of a claim).

Particularity Requirement; Generally

In re Glenfed, Inc., 42 F .3d 1541 (9th Cir. 1994) (en banc) (intent need not be stated with particularity if it may be
inferred from the specific facts set forth in the complaint).

Pleading and Proof Requirements Not Synonymous

Ackerman v. Northwestern Mutual Life Ins. Co., 172 F.3d 467 (7th Cir. 1999) (the purpose of the requirement that
fraud be pleaded with particularity is simply to force the plaintiff to do more than the usual investigation before filing
the complaint, not to give the defendant enough information to prepare his defense; heightened pleading and heightened
proof requirements do not move in lockstep with each other, as the heightened pleading of fraud claims is required in all
civil cases brought in the federal courts, whereas the applicable state or federal law determines the standard of proving
fraud in a particular action).

Pleading Requirements Not Governed by Common Law

Hill v. McDonough, 547 U.S. 573, 126 S. Ct. 2096, 165 L. Ed. 2d 44 (2006) (the holding in  Nelson v. Campbell,
541 US.637,124 S.Ct.2117, 158 L. Ed. 2d 924 (2004) did not change the traditional pleading requirements for § 1983
actions; pleading requirements in specific cases are governed by the Federal Rules of Civil Procedure and not through
common law).

PSLRA Particularity Requirement

Tellabs v. Makor Issues & Rights, Ltd., 551 U.S. 308, 127 S. Ct. 2499, 168 L. Ed. 2d 179 (2007) (a "strong" inference
that the defendant acted with the required fraudulent state of mind--required by PSLRA must be more than merely a
plausible or reasonable inference--it must be cogent and at least as compelling as any opposing inference of
nonfraudulent intent).

Rosenzweig v. Azurix Corp., 332 F.3d 854 (5th Cir. 2003) (Private Securities Litigation Reform Act's (PSLRA)
particularity requirement incorporates, at a minimum, pleading standard for fraud actions under Federal Rules of Civil
Procedure; accordingly, plaintiff must: (1) specify each statement alleged to have been misleading, i.e., contended to be
fraudulent; (2) identify speaker; (3) state when and where statement was made; (4) plead with particularity contents of
false representations; (5) plead with particularity what person making the misrepresentation obtained thereby; and (6)
explain reason or reasons why statement is misleading, i.e., why statement is fraudulent).

Relationship With Rule 8

Old Time Enters. v. International Coffee Corp., 862 F.2d 1213 (5th Cir. 1989) (Rule 9(b), which provides for
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pleading with specificity in certain situations, governs over the general rules of liberal pleading in Rule 8(a)).
Request Made in Pretrial Conference

Crosby v. Old Republic Ins. Co., 978 F.2d 210 (5th Cir. 1992) (failure to specifically request attorneys' fees in a
pleading not fatal to award of fees where the request was made during a pretrial conference).

Specificity Not Required Except Under Rule 9

Kolupa v. Roselle Park Dist., 438 F.3d 713 (7th Cir. 2006) (complaints do need to recite facts and narrate events that
correspond to each aspect of the applicable legal rule; only Rule 9 provides grounds for a finding that a complaint is
deficient because it lacks specificity).

Retaliation Claims Under False Claims Act Not Subject to Fraud Pleading Requirement

Mendiondo v. Centinela Hosp. Med. Ctr., 521 F.3d 1097 (9th Cir. 2008) (unlike Federal False Claims Act (FCA)
violation claim, FCA retaliation claim brought pursuant to 3/ U.S.C. § 3730(h) does not require showing of fraud and
therefore need not meet heightened pleading requirements of Rule 9(b)).

State-Based Fraud Actions Pled With Particularity

Vess v. Ciba-Geigy Corp., 317 F.3d 1097 (9th Cir. 2003) (the particularity requirement in fraud cases applies to causes
of action arising under state law; although the elements of the cause of action will be determined by state law, those
elements must be pled with particularity under Rule 9).

Unfair Surprise

Bowles v. Osmose Utils. Servs., 443 F.3d 671 (8th Cir. 2006) (Rule 9(g)'s objective is to guard against unfair surprise).
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Rule 10. Form of Pleadings

Rule 10 reads as follows:

Rule 10. Form of Pleadings

(a) Caption; Names of Parties. Every pleading must have a caption with the court's name, a title, a file number, and a
Rule 7(a) designation. The title of the complaint must name all the parties; the title of other pleadings, after naming the
first party on each side, may refer generally to other parties.

(b) Paragraphs; Separate Statements. A party must state its claims or defenses in numbered paragraphs, each
limited as far as practicable to a single set of circumstances. A later pleading may refer by number to a paragraph in an
earlier pleading. If doing so would promote clarity, each claim founded on a separate transaction or occurrence--and
each defense other than a denial--must be stated in a separate count or defense.

(c) Adoption by Reference; Exhibits. A statement in a pleading may be adopted by reference elsewhere in the same
pleading or in any other pleading or motion. A copy of a written instrument that is an exhibit to a pleading is a part of
the pleading for all purposes.

* sk sk ok ok
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10.1 COMMENTARY

Rule 10 is largely a technical provision that governs the form, as opposed to the content, of the pleadings. Rules 7-9
address various principles applicable to the contents of pleading; these Rules should also be consulted whenever
pleadings are being drafted.

Parties Named in Captions

Subdivision (a) mandates that all the parties to an action be named in the complaint, but subsequent pleadings and
motions can be titled by reference to the first party on each side. All persons and entities named in the caption are
parties to the action, even though additional references to the parties in the pleading may omit one or more of the names
included in the caption. However, several courts have held that the failure to name a specific individual in the caption of
a pleading does not necessarily render that individual a non-party, as long as the party is sufficiently described in the
pleading.

Rule 10(a) does not provide for anonymous plaintiffs or defendants; however, specific exceptions have been allowed
where, for example, the plaintiffs' need for privacy outweighs the concerns of disclosure in Rule 10.

Separate Counts

Rule 10(b) anticipates separate counts in the pleadings in two circumstances. First, the Rule requires that claims arising
from a single set of circumstances be separated into different counts. Second, the Rule mandates separate counts
whenever overlapping claims may arise from distinct transactions or occurrences, if the separation will facilitate the
presentation of the claims.

Hlustration 10-1

Linda files an action against Williams Construction, the general contractor who supervised the
construction of Linda's home. Linda alleges that her gas furnace was installed improperly, and claims
that Williams Construction is liable for the cost of repair, either on a breach of warranty theory or a
negligence theory. In her complaint, Linda should set forth the breach of warranty and negligence
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theories in separate counts.

Hlustration 10-2

Assume on the facts of Illustration 10-1 that two of Linda's neighbors join in her action against Williams
Construction, each claiming that their furnace was installed improperly. The complaint should list each
allegation of improper installation separately, as well as setting forth distinct theories of liability. Thus,
the complaint should contain a minimum of six counts (three transactions times two theories of liability).

Exhibits
Finally, subdivision (c) allows for the adoption and incorporation of statements made in any pleading into any part of

the same pleading, any other pleading, or any motion. Exhibits to a pleading are considered part of that pleading for all
purposes and may also be incorporated by reference into other pleadings and motions.
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10.2 ADDITIONAL AUTHORITY

2 Moore's Federal Practice §§ 10.01 -10.05
Friedenthal, Civil Procedure § 5.13

Teply & Whitten, Civil Procedure 499-500
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10.3 LEADING CASES

Anonymous Plaintiffs

James v. Jacobson, 6 F.3d 233 (4th Cir. 1993) (plaintiffs were allowed to proceed under anonymous names where the
need for privacy outweighed the interests of Rule 10(a)).

Anonymous Prosecution

Doe v. United Servs. Life Ins. Co., 123 F.R.D.437 (S.D.N.Y. 1988) (plaintiff alleging homosexual discrimination was
allowed to prosecute the action under a fictitious name).

Broad Description of Numerous Defendants Insufficient

National Commodity & Barter Ass'n, Nat'l Commodity Exch. v. Gibbs, 886 F.2d 1240 (10th Cir. 1989) (complaint
naming as plaintiffs "all members and subscribers" of the organization insufficient to confer party status on those
individuals because they were not named individually in the caption; narrow exception to Rule 10 not applicable).

Defendants Named Individually

Ferdik v. Bonzelet, 963 F.2d 1258 (9th Cir. 1992) (pro se prisoner's failure to name each defendant individually, per
court order, resulted in dismissal of case).

Description of Defendant Sufficient

Dean v. Barber, 951 F.2d 1210 (11th Cir. 1992) (where pro se prisoner provided sufficient description of defendant
chief deputy but failed to state his name, it was reversible error to deny a motion to join that defendant).

Exhibits
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Venture Assoc. Corp. v. Zenith Data Sys. Corp., 987 F.2d 429 (7th Cir. 1993) (an exhibit to a pleading is considered
part of the pleading for all purposes under Rule 10(c)).

Exhibits Not Accepted as Truth

Jones v. City of Cincinnati, 521 F.3d 555 (6th Cir. 2008) (where exhibits were attached to complaint under § 1983
alleging excessive force by police officers, and exhibits contained unilateral statements made by officers that conflicted
with allegations in complaint, Rule 10(c) did not require plaintiff to adopt every word within exhibits as true for
purposes of pleading; instead, court could treat exhibits as allegation that officers made statements in transcripts).

Fictitious Names Disfavored

Stratton v. City of Boston, 731 F. Supp. 42 (D. Mass. 1989) (the use of fictitious names in a caption is disfavored,
though expressly prohibited by Rule 10, because service of process may be difficult to effect).

Opinions of Expert in Attached Affidavit Not Part of Pleading

Financial Acquisition Partners v. Blackwell, 440 F.3d 278 (5th Cir. 2006) (only those of an expert's affidavit
attached to a pleading that do not constitute opinions of the expert will be considered part of the pleading under Rule
10).

Legislative Record Incorporated Into Pleading

Sensations, Inc. v. City of Grand Rapids, 526 F.3d 291 (6th Cir. 2008) (district court did not convert Rule 12(c)
motion into Rule 56 motion by accepting as evidence of secondary effects listed in legislative record of sexually
oriented business ordinance, which defendants attached to their motion for judgment on pleadings because Rule 10(c)
provided that as exhibit to pleading, legislative record was part of pleading for all purposes; furthermore, legislative
record did not constitute external document because city had incorporated legislative record into its ordinance).

Party Identified in Body of Pleading

Yeseta v. Baima, 837 F.2d 380 (9th Cir. 1988) (party's failure to name a defendant in the caption of the pleading not
fatal if the defendant is adequately identified in the body of the pleading).

Party Omitted in Body of Pleading

Jones v. Louisiana, 764 F.2d 1183 (5th Cir. 1985) (if a defendant is named in the caption of the complaint but omitted
from a list of all the other defendants in the pleading, the defendant is still a party to the action).

Pseudonyms

Sealed Plaintiff v. Sealed Defendant, 537 F.3d 185 (2d Cir. 2008) (interests of both public and opposing party should
be considered when determining whether to grant application to proceed under pseudonym; accordingly, when
determining whether plaintiff should be allowed to maintain action under pseudonym, plaintiff's interest in anonymity
must be balanced against both public interest in disclosure and any prejudice to defendant).

Qualified Immunity Determination; Exhibits Part of Complaint

Bradford v. Huckabee, 394 F.3d 1012 (8th Cir. 2005) (exhibits are attached to complaint are part of complaint for the
purpose of determining qualified immunity on face of complaint).
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Separation of Claims

Stone Mountain Game Ranch, Inc. v. Hunt, 746 F.2d 761 (11th Cir. 1984) (dismissal of action upheld where the
plaintiff did not separate the legal claims into different counts and confused its allegations of damages in the complaint).
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Rule 11. Signing Pleadings, Motions, and Other Papers; Representations to the Court; Sanctions

Rule 11 reads as follows:

Rule 11. Signing Pleadings, Motions, and Other Papers; Representations to the Court; Sanctions

(a) Signature. Every pleading, written motion, and other paper must be signed by at least one attorney of record in the
attorney's name--or by a party personally if the party is unrepresented. The paper must state the signer's address, e-mail
address, and telephone number. Unless a rule or statute specifically states otherwise, a pleading need not be verified or
accompanied by an affidavit. The court must strike an unsigned paper unless the omission is promptly corrected after
being called to the attorney's or party's attention.

(b) Representations to the Court. By presenting to the court a pleading, written motion, or other paper--whether by
signing, filing, submitting, or later advocating it--an attorney or unrepresented party certifies that to the best of the
person's knowledge, information, and belief, formed after an inquiry reasonable under the circumstances:

(1) it is not being presented for any improper purpose, such as to harass, cause unnecessary delay, or needlessly
increase the cost of litigation;

(2) the claims, defenses, and other legal contentions are warranted by existing law or by a nonfrivolous argument for
extending, modifying, or reversing existing law or for establishing new law;



Page 148
1-11 Federal Civil Procedure Litigation Manual Rule 11. Signing Pleadings, Motions, and Other Papers;
Representations to the Court; Sanctions

(3) the factual contentions have evidentiary support or, if specifically so identified, will likely have evidentiary
support after a reasonable opportunity for further investigation or discovery; and

(4) the denials of factual contentions are warranted on the evidence or, if specifically so identified, are reasonably
based on belief or a lack of information.

(¢) Sanctions.

(1) In General. If, after notice and a reasonable opportunity to respond, the court determines that Rule 11(b) has
been violated, the court may impose an appropriate sanction on any attorney, law firm, or party that violated the rule or
is responsible for the violation. Absent exceptional circumstances, a law firm must be held jointly responsible for a
violation committed by its partner, associate, or employee.

(2) Motion for Sanctions. A motion for sanctions must be made separately from any other motion and must
describe the specific conduct that allegedly violates Rule 11(b). The motion must be served under Rule 5, but it must
not be filed or be presented to the court if the challenged paper, claim, defense, contention, or denial is withdrawn or
appropriately corrected within 21 days after service or within another time the court sets. If warranted, the court may
award to the prevailing party the reasonable expenses, including attorney's fees, incurred for the motion.

(3) On the Court's Initiative. On its own, the court may order an attorney, law firm, or party to show cause why
conduct specifically described in the order has not violated Rule 11(b).

(4) Nature of a Sanction. A sanction imposed under this rule must be limited to what suffices to deter repetition of
the conduct or comparable conduct by others similarly situated. The sanction may include nonmonetary directives; an
order to pay a penalty into court; or, if imposed on motion and warranted for effective deterrence, an order directing
payment to the movant of part or all of the reasonable attorney's fees and other expenses directly resulting from the
violation.

(5) Limitations on Monetary Sanctions. The court must not impose a monetary sanction:

(A) against a represented party for violating Rule 11(b)(2); or

(B) on its own, unless it issued the show-cause order under Rule 11(c)(3) before voluntary dismissal or settlement of
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the claims made by or against the party that is, or whose attorneys are, to be sanctioned.

(6) Requirements for an Order. An order imposing a sanction must describe the sanctioned conduct and explain
the basis for the sanction.

(d) Inapplicability to Discovery. This rule does not apply to disclosures and discovery requests, responses,
objections, and motions under Rules 26 through 37.

k sk sk sk sk
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11.1 COMMENTARY

Rule 11 is one of the more controversial Rules of Civil Procedure. It establishes the signature requirements for all
pleadings and motions filed in an action and describes the conditions under which the court may impose sanctions on an
attorney or a party for certain kinds of abuses of the litigation process, as well as the kinds of sanctions that may be
imposed. The Rule has had substantive amendments twice: once in 1983, and 10 years later in 1993. Before 1983,
sanctions could be imposed under Rule 11 only upon a showing of bad faith on the part of an attorney or party. The
1983 amendments greatly expanded the Rule and made it much easier and more desirable for attorneys and parties to
make motions for Rule 11 sanctions. Due to the overwhelming amount of litigation that flowed from the 1983
amendments, the Rule was modified again in 1993. The 1993 amendments clarify some parts of the Rule and make it
less advantageous, at least monetarily, for attorneys to seek Rule 11 sanctions against an opposing party.

Signatures Required

Rule 11 is broken into six parts. Subdivision (a) requires that all documents in a litigation, not just the pleadings, must
be signed by an attorney or the parties themselves, if acting pro se. Unsigned papers will not be accepted by the clerk,
unless the attorney or party corrects the omission promptly. All litigation documents must contain the signing party's
address, e-mail address, and telephone number.

When Sanctions May Be Imposed

Subdivision (b) lists the consequences of "presenting" any litigation document to the court. The word "presenting" is
intended to include signing, filing, submitting, or later advocating a document before a court. This last application of the
term "presenting" was necessary to allow for the imposition of sanctions on parties and attorneys in actions removed to
federal court, as the initial pleadings and motions in those actions were originally signed and filed in state court.

Hllustration 11-1

Julie, a resident of Ohio, commences a breach of contract action in an Ohio state court against Frances, a
resident of North Dakota, for $90,000 in conjunction with Frances's failure to deliver goods as required
by a written contract. After Julie files the complaint, Frances removes the action to federal court. If Julie
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continues to advance the claims made in her complaint to the federal court, she is subject to Rule 11
sanctions with regard to those claims.

Effect of Signing

In presenting a pleading or motion before the court, Rule 11(b) provides that the attorney or party implicitly makes four
certifications with regard to the pleading or motion. First, the presentation of the pleading or motion certifies that the
document is not intended to harass, to cause unnecessary delay or expense, or for any other improper purpose. Second,
the attorney or party certifies that the claims, defenses, and other legal issues presented in the paper are supported by
existing law, by a "nonfrivolous" extension or reversal of existing law, or by the establishment of new law. This second
certification includes any discrete legal issue presented in a litigation paper, so the entire paper need not be frivolous for
sanctions to be imposed.

Hllustration 11-2

Assume on the facts of Illustration 11-1 that Frances argues that, contrary to case law, a recorded oral
agreement should supersede any written contract language in conflict with the oral agreement. Although
Frances's argument rests on principles contrary to existing law, Frances should probably not be subject to
a Rule 11 sanction because her defense will almost certainly constitute a plea for a "nonfrivolous"
reversal of existing law.

Third, the attorney or party certifies that the factual allegations in a paper presented to the court be supported by factual
evidence or that further discovery and investigation is likely to uncover such evidence. It is thus imperative that an
attorney or party without evidentiary support of all factual allegations or contentions specifically state so in all litigation
papers. Finally, an attorney or party who denies factual allegations must have some kind of supporting evidence for the
denial or aver that the denial is based upon lack of information concerning the matter. Again, it is imperative that
denials without evidentiary support be specifically so stated in all papers presented to the court.

However, it should be noted that subdivisions (b)(3) and (b)(4), which comprise the third and fourth certifications
implied in the presentation of a pleading or motion, are not entirely parallel. There is no duty incumbent upon an
attorney or party who denies a factual allegation to undertake discovery or investigative steps toward supporting that
denial as there is upon an attorney or party who makes factual allegations without existing supporting evidence.

Illustration 11-3

Aaron sues Betsy for damages caused to his crops when Betsy treated her apple orchard with pesticides
and other chemicals, thereby permanently damaging Aaron's adjoining crop fields. In her answer, Betsy
claims that she secured Aaron's permission before she treated her orchard with the chemicals. Under
Rule 11(b)(3), Betsy must have some factual basis supporting her claim or state that additional
investigation will uncover supporting evidence. If, however, Aaron denies Betsy's claim in an admission,
claiming that he lacks information on the matter, Aaron is not subject to a duty to investigate additional
facts to support his denial.

Sanctions Generally

Subdivision (c) identifies the processes through which the imposition of sanctions may be initiated, and it also contains
important limitations on those processes. Rule 11(c)(1) makes clear that sanctions are discretionary with the court, even
if the underlying conduct is indisputed. Additionally, the Rule expressly provides that sanctions may be imposed upon
the law firm employing a sanctionable attorney. Also, an attorney or party accused of violating Rule 11 must be given
notice of the allegation and an opportunity to be heard concerning the alleged infraction. A hearing is not required under
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the Rule, and a written explanation by the alleged violator is sufficient.

Hlustration 11-4

Attorney Kate represents Michael in a toxic tort action initiated by Sam. An interrogatory served by Sam
inquires as to whether Michael has ever been aware of any chemical disposal on Sam's land. Although
both Kate and Michael were aware of a pattern of chemical disposal, Kate advises Michael to deny that
he had such knowledge. Two months later, Sam discovers documents proving both Kate's and Michael's
knowledge of the chemical disposal. After 21 days have elapsed from Sam's service of a motion on
Michael and Kate, Rule 11 authorizes the court to impose sanctions. The court may also sanction Kate's
law firm if it finds that the conduct was particularly egregious and that sanctions are appropriate.
However, the court is not obligated to impose sanctions on anyone.

"Safe Harbor" Provision

Subdivision (c)(2), Rule 11's "safe harbor" provision, is possibly the most controversial product of the 1993
amendments. It provides that the attorney or party has 21 days from the receipt of a Rule 11 motion within which to
withdraw the statement or correct the action giving rise to the motion for sanctions. This "waiting period" must elapse
before the court is authorized to impose sanctions. The subdivision also provides that a motion for sanctions must be
made separately from other motions and must specifically describe the conduct giving rise to the allegation.

Subdivision (c)(3) allows the court to initiate sanctions against an attorney or party sua sponte, but the court must allow
the alleged violator an opportunity to respond to the allegations, the so-called "show-cause" order. This subdivision
contains no analogous "safe harbor" provision, so even a prompt withdrawal of the statement giving rise to the
allegation will not prevent the court from imposing sanctions.

Illustration 11-5

Assume on the facts of Illustration 11-4 that the court becomes aware of Kate's misconduct and imposes
sanctions upon Kate despite the fact that no motion was made. Under Rule 11, the court must provide
Kate with an opportunity to explain her conduct but need not wait for 21 days before imposing sanctions.

Kinds of Sanctions Allowed

Subdivision (c)(4) lists the kinds of sanctions that may be imposed by the court, with the careful limitation that the
sanction should be sufficient to deter the violator from future improper conduct and should not be imposed as a penalty.
One of the major changes of the 1993 amendments was that monetary sanctions are now to be ordinarily paid to the
court, rather than to the party making the motion for sanctions. The moving party may, however, be awarded attorneys'
fees and other associated expenses incurred in making the motion. This provision is thus in accord with the deterrence
philosophy advocated by the 1993 amendments. Two limitations on the court's monetary sanction power are detailed in
subdivision (c)(5).

Finally, if the court decides to impose sanctions on an attorney or party, subdivision (c)(6) requires the court to issue an
order that both details the sanctioned conduct and explains the reasons for the particular sanction chosen. The absence
of a similar provision requiring the court to issue an order when it refuses to impose sanctions on an attorney or party
was a deliberate policy choice by the advisory committee.

Hlustration 11-6

Assume on the facts of Illustration 11-4 that the court imposes a monetary sanction upon attorney Kate in
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the amount of $5,000. In its order imposing sanctions, the court must explain its reasons for imposing the
sanction as well as specifying the conduct that serves as the predicate for the sanction. However, if the
court decides not to impose sanctions for any reason, the order need not contain information other than
the denial of the original motion for sanctions. No explanation is necessary.

Discovery Excepted from Rule

Subdivision (d) excepts discovery materials from the operation of Rule 11. The discovery rules contain their own
provision for sanctions, Rule 37.

Appeal of Sanctions

Sanctions imposed under Rule 11 are considered interlocutory orders not subject to appeal except through the unusual
applicability of 28 U.S.C. § 1292(b) to such orders. Even where the sanction has the effect of disqualifying an attorney
from the action, the order will not be considered a "final decision" and will be unreviewable until a judgment is entered
in the case.
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2 Moore's Federal Practice §§ 11.01 -11.42
James & Hazard, Civil Procedure § 3.11
Friedenthal, Civil Procedure § 5.11

Teply & Whitten, Civil Procedure 538-558
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11.3 LEADING CASES

Attorney's Ability to Pay Not Required to Be Considered Under Rule

Christian v. Mattel, Inc., 286 F.3d 1118 (9th Cir. 2002) (Rule 11 does not mandate that an attorney's ability to pay a
monetary sanction be considered in awarding sanctions under that rule).

Delay and Increase Costs; Sanction Awarded

FDIC v. MAXXAM, Inc., 523 F.3d 566 (5th Cir. 2008) (Rule 11(b)(1) sanctions for costs of case were appropriate on
grounds that plaintiff Federal Deposit Insurance Corporation (FDIC) improperly pursued case to delay case and increase
costs of litigation; there was evidence that FDIC saw litigation and related administrative forum both as discharge of
statutory duty and as opportunity to pressure settlement by increasing costs and harassing defendant CEO).

Discovery Violations Not Sanctionable Under Rule 11

Christian v. Mattel, Inc., 286 F.3d 1118 (9th Cir. 2002) (conduct in depositions, discovery meetings of counsel, oral
representations at hearings, and behavior in prior proceedings do not fall within the ambit of Rule 11; the Rule is limited
to papers signed in violation of the rule).

Education in Civil Procedure Proper Sanction

U.S. Bank Nat'l Ass'n, N.D. v. Sullivan-Moore, 406 F.3d 465 (7th Cir. 2005) (where attorney misconduct resulted in
the eviction of an elderly woman without proper service of process, there was nothing excessive or overly burdensome
in a court order that the attorneys in the firm attend a 16-hour course in civil procedure).

Excessive Damages Request

Hudson v. Moore Bus. Forms, Inc., 836 F.2d 1156 (9th Cir. 1987) (excessive request for damages is sanctionable
under Rule 11).
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Failure to Investigate

Childs v. State Farm Mut. Auto. Ins. Co., 29 F.3d 1018 (5th Cir. 1994) (attorney could be sanctioned for failing to
investigate the legal basis of the suit when the attorney simply asked the party if he had committed fraud).

Frivolous Arguments Not Sanctionable

Hadges v. Yonkers Racing Corp., 48 F.3d 1320 (2d Cir. 1995) (party cannot be sanctioned monetarily for frivolous
legal arguments).

Jurisdictional Ruling to Be Made After Sanction Ruling

Gary v. Braddock Cemetery, 517 F.3d 195 (3d Cir. 2008) (district court erred in failing to rule on defense motion for
sanctions under Rule 11 prior to dismissing suit for lack of subject-matter jurisdiction; district court should have
determined before dismissal whether action was frivolous and whether sanctions were warranted so that single appeal
could have been brought).

Lack of Subject-Matter Jurisdiction No Bar to Sanctions

Tropf v. Fidelity Nat'l Title Ins. Co., 289 F.3d 929 (6th Cir. 2002) (a district court may impose Rule 11 sanctions in
cases where it is later determined that court lacked subject-matter jurisdiction without impermissibly expanding its
Article IIT judicial authority).

Negligence Alone Not Sanctionable

Maynard v. Nygren, 332 F.3d 462 (7th Cir. 2003) (there is no authority under the Federal Rules of Civil Procedure or
under the inherent powers of the district court to sanction attorneys for mere negligence).

Non-Party Motions for Sanctions

Nyer v. Winterthur Int'l, 290 F.3d 456 (1st Cir. 2002) (in general, non-parties may not bring a motion for sanctions
pursuant to Rule 11; in limited circumstances, however, a non-party may have standing to move for sanctions).

Notification of Opposing Party of Intent to Seek Sanctions

Hunter v. Earthgrains Co. Bakery, 281 F.3d 144 (4th Cir. 2002) (a party has an obligation to notify its opponent and
the court at the earliest possible date of its intention to pursue sanctions against an attorney for failing to conduct an
adequate pre-filing inquiry).

Objective "Reasonableness" Standard

Community Elec. Serv., Inc. v. National Elec. Contractors, 869 F.2d 1235 (9th Cir. 1989) (Rule 11's objective
standard of reasonableness means that if reasonable practitioners could have disagreed on the legal basis of the
argument, sanctions are not appropriate).

Objective Standard for Sanctions

Business Guides, Inc. v. Chromatic Communications Enters., Inc., 498 U.S. 533,111 S.Ct. 922,112 L. Ed. 2d
1140 (1991) (Rule 11 sanctions are to be determined under an objective standard of reasonableness against corporate
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counsel; Rule 11 did not violate Rules Enabling Act because it acted to preserve the integrity of the judicial system and
it did not abridge, enlarge, or modify any substantive right).

Opportunity to Be Heard

Didie v. Howes, 988 F.2d 1097 (11th Cir. 1993) (court may not impose Rule 11 sanctions without providing the party
or attorney with an opportunity to be heard).

Post-Trial Motion Not Required for Sanctions Motion

De La Fuente v. DCI Telecomms., Inc., 259 F. Supp. 2d 250 (S.D.N.Y. 2003) , aff'd in part and remanded in part, 82
Fed. Appx. 723 (2d Cir. 2003) (party not required to make Motion under Rule 59 or any other procedural rule to request
sanctions under Rule 11 at conclusion of litigation).

Prerequisites of Sanction Order

Nuwesra v. Merrill Lynch, Fenner & Smith, Inc., 174 F.3d 87 (2d Cir. 1999) (an attorney sanctioned under Rule 11
must first receive: (1) specific notice of the conduct alleged to be sanctionable; (2) the standard by which that conduct
will be assessed; (3) and an opportunity to be heard on the matter).

Pre-Sanction Attorneys' Fees Not Includable in Sanction Award

Divane v. Krull Elec. Co., 319 F.3d 307 (7th Cir. 2003) (it was erroneous for district court to include as a sanction
attorneys' fees generated before the filing of the sanctionable answer and counterclaim).

PSLRA Costs Issue Distinct From Rules' Costs Issue

Morris v. Wachovia Secs., 448 F.3d 268 (4th Cir. 2006) (even though a Rule 11 violation was present, a factually
unsupported allegation in a complaint did not trigger presumption for imposition of fees and costs under Private
Securities Litigation Reform Act of 1995 (PSLRA), 15 USC § 78u-4(c)(3)(A)(ii), as the determination under that statute
is different from that under Rule 11).

Reasonable Inquiry Into the Facts

Lichtenstein v. Consolidated Servs. Group, Inc., 173 F.3d 17 (1st Cir. 1999) (factors to be considered in determining
whether a party breached the duty to conduct reasonable inquiry into the facts and law of the case include: (1) the
complexity of the subject matter; (2) the party's familiarity with the subject matter; (3) the time available for the inquiry;
and (4) the ease or difficulty of access to the requisite information; when the motion for sanctions is based on the
impropriety of the case itself, the court should defer consideration of the motion until the end of the trial to gain a full
sense of the case and to avoid unnecessary delay of disposition of the case on the merits).

Relationship to Malicious Prosecution

Cohen v. Lupo, 927 F.2d 363 (8th Cir. 1991) imposition of Rule 11 sanctions does not operate as res judicata on an
action for malicious prosecution on the same action).

Review of Sanctions

Cooter & Gell v. Hartmarx Corp., 496 U.S.384, 110 S. Ct. 2447, 110 L. Ed. 2d 359 (1990) (imposition of sanctions
under Rule 11 to be reviewed under an abuse of discretion standard).
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Sanctions by Other Courts

Woodard v. STP Corp., 170 F.3d 1043 (11th Cir. 1999) (the use of sanctions as a punishment for bringing a
subsequent lawsuit in another court is not appropriate, as the propriety of sanctions is the job of the court hearing the
lawsuit).

Sanctions Discretionary

Knipe v. Skinner, 19 F.3d 72 (2d Cir. 1994) (district court is not required to impose Rule 11 sanctions, but has the
discretion to do so).

Sanctions on Pro Se Litigants

Segarra v. Messina, 158 F.R.D.230 (N.D.N.Y. 1994) (pro se plaintiff may be sanctioned for frivolous legal
arguments).

Separate Motion Required

Hadges v. Yonkers Racing Corp., 48 F.3d 1320 (2d Cir. 1995) (Rule 11 motion must be separate from any other
motion filed).

Signature; Lack of, Cure
De Aza-Paez v. United States, 343 F.3d 552 (1st Cir. 2003) (although a habeas petition was not signed by an inmate or

his attorney, there was no question concerning who was filing or what judgment was attacked; accordingly, later copy
of same petition cured signature defect of initial petition and should have been considered as having been timely made).

Signature Requirement

Kale v. Obuchowski, 985 F.2d 360 (7th Cir. 1993) (attorney whose name was typewritten on papers filed with the
court could not be sanctioned because the papers had not been signed).

Signature Requirement Nonjurisdictional

Wash v. Johnson, 343 F.3d 685 (5th Cir. 2003) (signature requirement under Rule 11 is nonjurisdictional, and
violation was cured when non-signing parties submitted signed copies of notice of appeal following notification by
court clerk).

Subjective Standard When No Safe Harbor Provided

In re Pennie & Edmonds LLP, 323 F.3d 86 (2d Cir. 2003) (where a court makes a Rule 11 sanction motion sua
sponte and denies the lawyer an opportunity to withdraw the challenged document under the "safe harbor" provision,
the appropriate mens rea standard is subjective bad faith rather than objective unreasonableness).

Substituted Counsel
Bakker v. Grutman, 942 F.2d 236 (4th Cir. 1991) (after plaintiff's counsel withdrew from the case following removal

to federal court, substituted counsel could not be sanctioned under Rule 11 because they had not signed any of the
sanctionable papers).
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Typed Names Not Sufficient as Signature

Becker v. Montgomery, 532 U.S. 757, 121 S. Ct. 1801, 149 L. Ed. 2d 983 (2001) (the "signature" requirement in Rule
11 does not permit typed names, but instead indicates a handwritten name or a mark handplaced).
Unopposed Motions

Geller v. Randi, 40 F.3d 1300 (D.C. Cir. 1994) (local rule that provided that any unopposed motion would be deemed
to have been conceded applicable to Rule 11 motions).

Withdrawal of Filing Within 21-Day Safe Harbor

Truesdell v. Southern California Permanente Medical Group, 293 F.3d 1146 (9th Cir. 2002) (if a party has not
withdrawn the allegedly offending filing after 21 days, the moving party may file a Rule 11 motion with the court).
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Rule 12. Defenses and Objections: When and How Presented; Motion for Judgment on the Pleadings;
Consolidating Motions; Waiving Defenses; Pretrial Hearing

Rule 12 reads as follows:

Rule 12. Defenses and Objections: When and How Presented; Motion for Judgment on the Pleadings;
Consolidating Motions; Waiving Defenses; Pretrial Hearing

(a) Time to Serve a Responsive Pleading.

(1) In General. Unless another time is specified by this rule or a federal statute, the time for serving a responsive
pleading is as follows:

(A) A defendant must serve an answer:
(i) within 21 days after being served with the summons and complaint; or

(ii) if it has timely waived service under Rule 4(d), within 60 days after the request for a waiver was sent, or
within 90 days after it was sent to the defendant outside any judicial district of the United States.
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(B) A party must serve an answer to a counterclaim or crossclaim within 21 days after being served with the
pleading that states the counterclaim or crossclaim.

(C) A party must serve a reply to an answer within 21 days after being served with an order to reply, unless the
order specifies a different time.

(2) United States and Its Agencies, Officers, or Employees Sued in an Official Capacity. The United States, a
United States agency, or a United States officer or employee sued only in an official capacity must serve an answer to a
complaint, counterclaim, or crossclaim within 60 days after service on the United States attorney.

(3) United States Officers or Employees Sued in an Individual Capacity. A United States officer or employee
sued in an individual capacity for an act or omission occurring in connection with duties performed on the United
States' behalf must serve an answer to a complaint, counterclaim, or crossclaim within 60 days after service on the
officer or employee or service on the United States attorney, whichever is later.

(4) Effect of a Motion. Unless the court sets a different time, serving a motion under this rule alters these periods as
follows:

(A) if the court denies the motion or postpones its disposition until trial, the responsive pleading must be served
within 14 days after notice of the court's action; or

(B) if the court grants a motion for a more definite statement, the responsive pleading must be served within 14 days
after the more definite statement is served.

(b) How to Present Defenses. Every defense to a claim for relief in any pleading must be asserted in the responsive
pleading if one is required. But a party may assert the following defenses by motion:

(1) lack of subject-matter jurisdiction;
(2) lack of personal jurisdiction;

(3) improper venue;

(4) insufficient process;

(5) insufficient service of process;
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(6) failure to state a claim upon which relief can be granted; and

(7) failure to join a party under Rule 19.

A motion asserting any of these defenses must be made before pleading if a responsive pleading is allowed. If a
pleading sets out a claim for relief that does not require a responsive pleading, an opposing party may assert at trial any
defense to that claim. No defense or objection is waived by joining it with one or more other defenses or objections in a
responsive pleading or in a motion.

(c) Motion for Judgment on the Pleadings. After the pleadings are closed--but early enough not to delay trial--a
party may move for judgment on the pleadings.

(d) Result of Presenting Matters Outside the Pleadings. If, on a motion under Rule 12(b)(6) or 12(c), matters
outside the pleadings are presented to and not excluded by the court, the motion must be treated as one for summary
judgment under Rule 56. All parties must be given a reasonable opportunity to present all the material that is pertinent
to the motion.

(e) Motion for a More Definite Statement. A party may move for a more definite statement of a pleading to which a
responsive pleading is allowed but which is so vague or ambiguous that the party cannot reasonably prepare a response.
The motion must be made before filing a responsive pleading and must point out the defects complained of and the
details desired. If the court orders a more definite statement and the order is not obeyed within 14 days after notice of
the order or within the time the court sets, the court may strike the pleading or issue any other appropriate order.

(f) Motion to Strike. The court may strike from a pleading an insufficient defense or any redundant, immaterial,
impertinent, or scandalous matter. The court may act:

(1) on its own; or

(2) on motion made by a party either before responding to the pleading or, if a response is not allowed, within 21 days
after being served with the pleading.

(2) Joining Motions.

(1) Right to Join. A motion under this rule may be joined with any other motion allowed by this rule.
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(2) Limitation on Further Motions. Except as provided in Rule 12(h)(2) or (3), a party that makes a motion under
this rule must not make another motion under this rule raising a defense or objection that was available to the party but
omitted from its earlier motion.

(h) Waiving and Preserving Certain Defenses.

(1) When Some Are Waived. A party waives any defense listed in Rule 12(b)(2)-(5) by:

(A) omitting it from a motion in the circumstances described in Rule 12(g)(2); or

(B) failing to either:

(i) make it by motion under this rule; or

(ii) include it in a responsive pleading or in an amendment allowed by Rule 15(a)(1) as a matter of course.

(2) When to Raise Others. Failure to state a claim upon which relief can be granted, to join a person required by
Rule 19(b), or to state a legal defense to a claim may be raised:

(A) in any pleading allowed or ordered under Rule 7(a);

(B) by a motion under Rule 12(c); or

(C) at trial.

(3) Lack of Subject-Matter Jurisdiction. If the court determines at any time that it lacks subject-matter
jurisdiction, the court must dismiss the action.
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(i) Hearing Before Trial. If a party so moves, any defense listed in Rule 12(b)(1)-(7)--whether made in a pleading or
by motion--and a motion under Rule 12(c) must be heard and decided before trial unless the court orders a deferral until
trial.

K sk sk sk ook
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12.1 COMMENTARY

Rule 12 is one of the most important Rules and also one of the most complicated. Much of the confusion and
interpretive difficulty surrounding the Rule stems from the fact that the framers of Rule 12 condensed the procedures of
several different functions into a single Rule. Unlike Rule 4, which, although perhaps more detailed and unwieldy than
Rule 12, nevertheless addresses the singular issue of service of the summons, Rule 12 is best conceptualized as
performing no fewer than five distinct functions. The compression of these discrete functions into one Rule accounts for
many of the issues discussed in this Chapter.

Overview of Functions of Rule 12

Subdivision (a) is primarily a timing provision; it specifies the time periods and their exceptions within which a party
must respond to a pleading.

Subdivision (b), the most familiar part of Rule 12, should be read in conjunction with subdivisions (g) and (h), which
together govern how various defenses to an action may be presented, and how they may also be waived.

Subdivision (c) provides for a judgment on the pleadings--a mechanism for resolving an action before trial. Subdivision
(d) specifies that a motion ordinarily brought under subdivision (b)(6) or a motion for judgment on the pleadings will be
converted to a motion for summary judgment under Rule 56.

Finally, subdivisions (e) and (f) govern the motions that may be brought by a party to correct perceived defects in a
pleading. These separate aspects of Rule 12, each delineating a discrete function, are explained in more detail below.

Time Periods Within Which Responsive Pleadings Must Be Made

Rule 12(a) specifies the time periods within which an answer or other mandatory responsive pleading must be served.
Subdivision (a)(1)(A)(i) establishes a default time period of 21 days from the receipt of a summons within which a party
must answer the original complaint. If a party waives service of the summons under Rule 4(d) within the time periods
set forth in that Rule, the period to respond to the complaint with an answer is extended to 60 days from the date that the
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request for waiver was sent by the party initiating the suit. If the request for waiver is delivered by first-class mail, as
will be the case in most situations, this period will also be extended by 3 days under the provisions of Rule 6(d).

Illustration 12-1

Paula commences a tort action against Dan for personal injuries resulting from an automobile accident.
On March 10, Paula mails a copy of the complaint to Dan along with a request for waiver of service of
process. If Dan chooses to waive service of process, Dan has until May 12 to answer the original
complaint. If, however, Dan refuses to waive service of process and Paula subsequently serves Dan with
the summons on March 20, Dan must answer the original complaint no later than April 10.

Similarly, a party has 21 days after being served with a pleading stating a crossclaim within which to respond. In
addition, a party has 21 days after being served with an answer stating a counterclaim within which to respond. This
period may be extended if the court orders a reply to the counterclaim. An extension of time for a crossclaim or
counterclaim pursuant to a timely waiver under Rule 4(d) is inapplicable.

Illustration 12-2

Assume on the facts of Illustration 12-1 that Dan files an answer to Paula's original complaint on April 1.
In addition to denying the allegations contained in Paula's complaint, Dan's answer includes a
counterclaim for the injuries he suffered in the automobile accident. Paula has until April 22 to file a
responsive pleading to Dan's counterclaim. Because no additional process is required in this situation,
this period is not subject to the time extension provisions governing responsive pleadings to original
complaints.

Response Periods for Officers or Employees of the United States

Rule 12(a) was amended in 2000, and the changes in the Rule should be interpreted in conjunction with
contemporaneous amendments to Rule 4(i). Rule 12(a) now differentiates between actions filed against officers or
employees of the United States in their official capacities, actions filed against those individuals in an individual
capacity for acts or omissions occurring in connection with the performance of duties on behalf of the United States,
and actions filed against those individuals not having such a connection.

# Individuals Sued in an Official Capacity

Under subdivision (a)(2), as under former practice, individuals sued in an official capacity have 60 days within which to
respond to a complaint. Note that the time period begins to run from the date that the United States attorney is served
with the pleading, and not from the date on which the officer received notice of the action by registered or certified mail
as required under Rule 4(i)(1)(B).

# Individuals Sued in an Individual Capacity for Acts in Connection with the Performance of Duties

The current version of Rule 12(a) extends the time period to 60 days for responding to a complaint by an individual
sued in an individual capacity for acts or omissions occurring in connection with the performance of duties on behalf of
the United States. The advisory committee note indicates that the additional time is needed for the United States to
determine whether to provide representation to the defendant officer or employee. Note that the 60 day time period runs
from the date the officer or employee is served with the summons and copy of the complaint or the date on which the
United States attorney is so served, whichever is later.

Although the advisory committee note is silent on the issue, a determination by the United States that the action does
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not meet the "in connection with duties performed on the United States' behalf" and thus refuses to provide
representation to the defendant officer or employee, should not shorten the time period within which the individual must
respond to the complaint to 21 days under subdivision (a). Because the additional 39 days are provided for the benefit of
the United States, the individual officer or employee should not bear the adverse consequences of a delay by the United
States in making such a determination.

# Individuals Sued in an Individual Capacity for Acts Not in Connection with the Performance of Duties

Defendant officers or employees of the United States in actions not meeting the "in connection with duties performed on
the United States' behalf" standard are subject to the ordinary response time periods of subdivision (a). Accordingly,
those defendants have 21 days within which to respond to a complaint, or 60 days if service has been waived.

Alteration of Time Periods

The service of a Rule 12 motion alters, and in most cases extends, the time periods explained above in three
circumstances, as set forth in subdivision (a)(4): 1) if the court denies or postpones the Rule 12 motion, the pleading
shall be served within 14 days of notice of the court's denial or postponement; and 2) if the court grants a Rule 12(e)
motion for a more definite statement, the pleading shall be served within 14 days after the service of the statement
ordered by the court. These alterations are inapplicable for motions made outside the ambit of Rule 12; e.g., to respond
to a pleading.

Illustration 12-3

Assume on the facts of Illustration 12-1 that Dan, in fact, refuses to waive process and is served with a
summons on March 20. On March 24, prior to filing an answer to Paula's original complaint, Dan files a
12(b)(6) motion to dismiss for failure to state a claim upon which relief can be granted. If the court
schedules a hearing for Monday, June 2 and then denies Dan's motion at the hearing, Dan is required to
file an answer to Paula's complaint no later than Monday, June 16. Similarly, if the court notifies the
parties at the hearing that Dan's motion will not be ruled upon until trial, Dan must still file an answer to
Paula's complaint by June 16. If Dan's motion had been for a more definite statement under Rule 12(e)
and the motion had been granted, Dan must await the service of the more definite statement from Paula
and file an answer within 14 days after the date of service. Thus, if Paula re-serves her complaint on
Monday, July 7, Dan must file an answer by Monday, July 21.

In most cases, alteration of the time period under subdivision (a)(4) will extend the period within which to respond to a
pleading, as the party making a Rule 12 motion will not willingly decrease the time within which she is to respond, i.e.,
she will want to serve the Rule 12 motion as close as possible to the expiration of the time period within which she was
originally required to respond. However, in the unusual event that a court denies a Rule 12 motion more than 14 days
before the expiration of the original time period, it is uncertain whether the party should be allowed the additional time
to respond between the end of the 14-day period under subdivision (a)(4)(A) and the end of the original time period
under subdivision (a)(1)-(3). In any event, the court is given discretion in the first clause of subdivision (a)(4) to order a
different time period in that rare circumstance.

Hlustration 12-4

Assume on the facts of Illustration 12-3 that, instead of scheduling a hearing on the motion, the court
immediately denies Dan's Rule 12(b)(6) motion and so notifies the parties on the same day, Monday,
March 24. Under Rule 12(a), Dan would have 14 days after notice of the denial of his motion within
which to file an answer--April 7. However, Dan's original deadline for filing an answer was 21 days after
the date of the service of the summons--April 10. In this instance, the court should grant to Dan the
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additional time within which to file an answer.
Defenses in an Action Generally

The second function of Rule 12 is to set forth the manner in which all defenses to an action may be presented. Of
course, the familiar litany of defenses in Rule 12(b) is the most salient part of the Rule. This list includes: 1) lack of
subject-matter jurisdiction; 2) lack of personal jurisdiction; 3) improper venue; 4) insufficient process; 5) insufficient
service of process; 6) failure to state a claim upon which relief can be granted; and 7) failure to join an indispensable
party under Rule 19.

Often overlooked, however, is the crucial first part of the sentence listing these defenses. It states, simply, that "Every
defense to a claim for relief in any pleading must be asserted in the responsive pleading if one is required." (emphases
added). The severe consequences of the failure to heed this directive are softened in some instances by the liberal
amendment provisions in Rule 15, but the importance of explicitly setting forth all defenses should be evident. In
addition, as discussed below, the failure to bring a defense listed in Rule 12(b) within the appropriate time period will
sometimes also effect a waiver of those defenses. When a party fails to bring an enumerated defense under Rule 12, this
may, at times, be unamendable by Rule 15.

Defenses; How Raised

Subdivision (b) contains several other important provisions. First, the Rule makes clear that the listed defenses are not
required to be made by motion; they may, at the option of a party, be raised in a responsive pleading. Second, the Rule
states that, if a party chooses to raise any of the defenses by motion, the motion must be made before the next pleading
is to be served. If a party fails to raise an enumerated defense by motion or in the responsive pleading to a claim, the
defect can be cured only by amending the pleading as a matter of course pursuant to Rule 15(a). However, if the
pleading is not amended as a matter of course pursuant to Rule 15(a), i.e., if the court's permission is required to amend
the pleading, the pleading may not be amended to include one of the enumerated defenses in Rule 12(b). It is thus
crucial to raise the defenses listed in Rule 12(b) either by a motion before responding to the pleading or by raising the
defense in the pleading itself.

Illustration 12-5

Eve sues Tim on a claim arising under a Florida statute and serves a summons and copy of the complaint
on Tim on July 22. Tim promptly serves an answer, which contains a general denial of all charges, on
July 30. Although Eve's service of process upon Tim is insufficient because the summons was left with
one of Tim's housekeepers, Tim fails to raise the defense by motion or in his answer to Eve's complaint.
To raise the defense, Tim must amend his complaint before August 20. As the court's permission is
required to amend Tim's answer after that date, the defense of insufficiency of service of process under
Rule 12(b) will no longer be available to Tim in defending the action.

It should be noted that if a party is not required to make a responsive pleading and that party chooses not to make a
motion under subdivision (b), the party may still raise any defense at trial, including the ones listed in subdivision (b).
This provision ensures that a party cannot waive a defense simply by doing nothing before trial, if that party is, in fact,
not required by the Rules to do anything. In essence, subdivisions (b), (g), and (h), read together, require a "triggering"
mechanism, either a required pleading or permissive Rule 12 motion, in order for the waiver provisions of those
subdivisions to take effect.

Illustration 12-6

If defendant Mark crossclaims against co-defendant Roger, and Roger's answer to Mark's crossclaim
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contains a counterclaim, Mark is not technically required to file a responsive pleading. In this situation,
Mark should be free to assert any of the defenses listed in Rule 12 at trial.

Joinder of Defenses

Subdivision (b) also specifies that a defense is not waived by being joined with another defense in the same motion or
pleading. This point is repeated in subdivision (g)(1) and made apparent by the severe consequences of failing to join
together the specified defenses. Although perceived by some scholars as redundant of subdivision (b), the consolidation
provision of subdivision (g) actually includes within its scope all the various motions described in Rule 12, whereas the
consolidation provision of subdivision (b) includes within its scope only those motions that can be brought under that
subdivision. Thus, subdivision (g) indicates that, for example, a motion to strike under Rule 12(f) can, and as the waiver
provision of subdivision (g) makes clear, must be joined with any other motion brought under Rule 12.

Motions "Then Available to the Party"

Under subdivision (g)(2), a party that makes a Rule 12 motion is not allowed to make another Rule 12 motion "that was
available to the party" but omitted from the first motion. In other words, if a party makes a Rule 12(e) motion for a more
definite statement and the motion is granted, that party should still be allowed to bring another Rule 12 motion if the
failure to bring the second motion was caused by the indefiniteness and lack of clarity in the pleading challenged in the
first Rule 12(e) motion. The defense or objection that is the subject of the second motion would not have been
"available to the party" at the time that the first motion was made. Notice that a Rule 12(e) motion does not
automatically confer permission on the moving party to file another Rule 12 motion; whether a defense or objection is
"available to a party" must be determined on a case-by-case basis.

Hlustration 12-7

Rebecca commences an action against Andrea, but Andrea is unable to determine the nature of the
lawsuit from Rebecca's complaint. Therefore, Andrea makes a Rule 12(e) motion for a more definite
statement. The court grants Andrea's motion and orders Rebecca to issue a more definite statement
within 14 days of the court's order. After Rebecca provides Andrea with a more definite statement of the
nature of the lawsuit, Andrea may believe that Rebecca has now failed to state a claim upon which relief
can be granted. Andrea should be allowed to make a second motion under 12(b), as Rebecca's lack of
clarity in her original complaint prevented Andrea from consolidating both Rule 12(b) motions.

Consolidation and Waiver of Defenses Generally

The consolidation provisions of subdivision (g) should be read in conjunction with subdivision (h), which makes the
waiver implications of failing to consolidate a motion under subdivision (g) explicit. Subdivision (h)(1) specifies that
the defenses enumerated in subdivisions (b)(2)-(5) are waived if they are neither included in a Rule 12 motion nor raised
in a responsive pleading or an amendment to that pleading under Rule 15(a)(1) as a matter of course. As these defenses
involve primarily the personal convenience of the party raising the motion, it is appropriate to require parties to raise
those defenses at an early stage of the trial process.

Illustration 12-8

Cindy sues Roger for trespassing on her property, but fails to effect sufficient service of process upon
Roger in accordance with Rule 4. Roger makes a Rule 12(b)(3) motion for improper venue, but fails to
join with it a Rule 12(b)(5) motion for insufficiency of service of process. Because Roger has not joined
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all his Rule 12 defenses available to him at that time in a single motion, he may not thereafter raise the
Rule 12(b)(5) defense. If, alternatively, Roger serves an answer to Cindy's complaint and does not
include the Rule 12(b)(5) defense in his answer, the defense is lost unless Roger amends his answer
within 21 days of its service on Cindy.

Because of the severe repercussions of omitting a defense or objection listed in Rule 12 from another Rule 12 motion or
responsive pleading, the list of objections and defenses upon which the waiver and consolidation provisions of Rule 12
will operate should be strictly limited to those enumerated in the Rule. For example, the defense of improper venue
must be brought in the same motion as any other Rule 12 defense or objection, but a motion to transfer venue for the
convenience of the parties under 28 U.S.C. § 1404 may be the subject of an independent motion. Similarly, a motion for
summary judgment under Rule 56 triggers neither the time period alterations of Rule 12(a) nor the waiver and
consolidation provisions of subdivisions (g) and (h), though scholars have suggested a contrary result.

Exceptions to Waiver of Defenses

Subdivision (h)(2) specifies that the defenses enumerated in subdivisions (b)(6)-(7), as well as the objection of failure to
state a legal defense to a claim (the opposing party's counterpart to a Rule 12(b)(6) motion), are not waived under the
circumstances set forth above. Although these defenses may not be raised by an additional motion before responding to
the pleading, they may be raised in the responsive pleading itself, in a motion for judgment on the pleadings, or at trial.
Because subdivision (h)(2) does not expressly authorize a party to raise one of these defenses in a Rule 56 motion for
summary judgment, the careful litigant wishing to raise such a motion should move for judgment on the pleadings under
Rule 12(c) and have that motion converted to a summary judgment motion under the provisions of that subdivision.
These defenses are waived after the conclusion of the trial, and consequently, a party failing to raise these defenses
during the trial stage of an action may not raise them for the first time on appeal. Because these defenses involve
interests other than the personal convenience of the parties (e.g., a motion for failure to join a party under Rule 19
involves the interest of the non-joined party) it is appropriate to allow these defenses to be raised at later stages of an
action.

Illustration 12-9

Robert commences an action against Hilary, a subcontractor employed to install the electrical system at
the warehouse, for damages resulting from a fire at Robert's warehouse. During the course of discovery,
Hilary arrives at the conclusion that Sally, an unrelated subcontractor employed to install the heating
system at the warehouse, is actually the party responsible for the fire. Although Hilary had not raised a
Rule 12(b) motion for failure to join a party under Rule 19 by motion or in a responsive pleading, Hilary
may still raise the defense at trial. If, however, Hilary fails to raise the defense prior to the conclusion of
the trial, Hilary has effectively waived the defense and cannot raise it for the first time on appeal.

Defense of Lack of Subject-Matter Jurisdiction

Subdivision (h)(3) distinguishes the defense of lack of subject-matter jurisdiction under Rule 12(b)(1) from the other
enumerated defenses. First, the issue may be raised at any time, including for the first time on appeal. Second, it is
well-established that the issue need not be raised by a motion; the court may raise the issue sua sponte. Fourth, if the
court finds that it does in fact lack subject-matter jurisdiction, the court is divested of its usual discretion to fashion an
appropriate remedy when granting a party's motion. Instead, the Rule states simply that "the court must dismiss the
action" (emphasis added). As this defense involves interests that are fundamental to the integrity of our federal judicial
institutions, a concern echoed in Federal Rule of Appellate Procedure 1(b) ("[t]hese rules shall not be construed to
extend or limit the jurisdiction of the courts of appeals as established by law"), it is appropriate that the defense is
always available to the court, even if the parties' desires are to the contrary.
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The Relationship Between Rule 12 and Rule 56 Generally

The third function of Rule 12 is derived from an analysis of the interplay among subdivision (c) and Rule 56, which
governs summary judgment. In order to properly understand this relationship, however, it is first necessary to examine
the nature of the motions made pursuant to those Rules.

Nature of a Rule 12(b)(6) Motion

A motion to dismiss for failure to state a claim upon which relief can be granted under Rule 12(b)(6) is the Rule's
analog to the general demurrer under code pleading. A party making a Rule 12(b)(6) motion denies that the allegations
in the nonmoving party's pleading are legally sufficient to sustain an actionable claim. In making the determination of
legal sufficiency under such a motion, a court will treat the factual allegations, in addition to all reasonable inferences
therefrom, of the nonmoving party's pleading as having been admitted.

Hlustration 12-10

Nathan commences an action against Kelly, alleging facts A, B, and C in his complaint. Kelly files a
12(b)(6) motion for failure to state a claim upon which relief may be granted, claiming that facts A, B,
and C do not support a legally cognizable claim. The court will accept facts A, B, and C as true for
purposes of ruling on Kelly's motion. If the court finds that fact D is a necessary element of the cause of
action, it should grant Kelly's motion and dismiss the action. Alternatively, the court may grant Nathan
leave to amend his pleading to correct the omission.

Nature of a Rule 12(c) Motion

A motion for judgment on the pleadings under Rule 12(c) is similar to one under Rule 12(b)(6), except that a Rule 12(c)
motion may be made only after the pleadings have been closed "but early enough not to delay trial." A Rule 12(c)
motion also allows a party to deny that the allegations of a party's defensive pleading are legally sufficient to defeat the
moving party's claim, the logical converse of a Rule 12(b)(6) motion. In making a determination of legal sufficiency
under a Rule 12(c) motion, a court will treat all the nonmoving party's factual allegations as true except for those facts
which the nonmoving party has admitted in a pleading. A court may grant a judgment on the pleadings under Rule 12(c)
to the nonmoving party when it appears that the nonmoving party is entitled to judgment as a matter of law.

Illustration 12-11

Pedro commences an action against Greg, alleging facts A, B, and C. In his answer, Greg admits facts A,
B, and C, but raises an affirmative defense by claiming facts D and E. Pedro files a Rule 12(c) motion for
judgment on the pleadings, claiming that facts D and E do not support a legally cognizable affirmative
defense. The court will accept facts D and E as true for purposes of ruling on Pedro's motion. As Greg
has admitted facts A, B, and C in his answer, the court should grant Pedro's motion for judgment on the
pleadings if additional fact F is a necessary element of Greg's affirmative defense. Alternatively, the
court may grant Greg leave to amend his pleading to correct the omission.

Although there is little authority that the court can grant a judgment on the pleadings under Rule 12(c) sua sponte, it has
been fairly well-settled that a court can grant summary judgment for a party sua sponte on the appropriate notice.

In addition, a motion for judgment on the pleadings "searches the record." This means that a court will examine the
pleadings for their legal sufficiency in the order in which they were made and rule against the first pleading lacking the
requisite elemental sufficiency, regardless of who brought the original motion.
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Illustration 12-12

Assume on the facts of [llustration 12-11 that fact G is necessary to support Pedro's cause of action, but
this fact is omitted in Pedro's original complaint. If Pedro now makes a Rule 12(c) motion for judgment
on the pleadings, the court should nonetheless grant judgment for Greg because Pedro's original
complaint is legally deficient.

Conversion of Motions Under Rule 12 Into Motions Under Rule 56

As subdivision (d) makes clear, motions made pursuant to Rule 12(c) and Rule 12(b)(6) are automatically converted
into motions for summary judgment under Rule 56 if materials outside of the pleadings are used by the court to
determine the motion. Under Rule 56, both parties are allowed to present additional materials, such as affidavits or
depositions, to support their claims, a prerogative not permitted with Rule 12 motions. In situations where summary
judgment is a more appropriate method of disposing of an action than are judgments on the pleadings and Rule 12(b)(6)
dismissals, Rule 12(b) and (c) provide for an easy transformation from those motions to one for summary judgment.

Illustration 12-13

Allan commences a breach of contract action against Deborah. After receiving the summons and copy of
the complaint from Allan, Deborah makes a Rule 12(b)(6) motion for failure to state a claim upon which
relief may be granted and submits a transcript of prior testimony from Allan to support her position. The
court should convert Deborah's motion into a motion for summary judgment and allow Allan to present
additional materials that he feels would assist the court in ruling on the motion. The court should also
make explicit whether the time within which Deborah is required to file a responsive pleading has been
tolled by the conversion of the Rule 12 motion into a Rule 56 motion.

Ordinarily, Rule 12(e) motions for a more definite statement and Rule 12(f) motions to strike are ruled upon by the
court without a preliminary hearing on the issue. By omitting these motions from those specifically mentioned in
subdivision (d), the Rule appears to require this result. Although Rule 12(d) does not specifically authorize a summary
judgment on a motion for failure to state a legal defense to a claim (the converse of Rule 12(b)(6) described above), its
preservation from waiver in subdivision (h)(2) and categorical inclusion with the 12(b) defenses in that subdivision lend
support to the argument that a preliminary hearing on such an issue would be defensible under a liberal construction of
the Rules. Additionally, a court may derive the inherent discretion to hold a preliminary hearing on such an issue from
the construction of the Rules provided in the final sentence of Rule 1, the authority to order oral argument under Rule
43(c), and the express authorization to regulate practice consistent with the Rules located in Rule 83(b).

Motions for a More Definite Statement and Motions to Strike

Rules 12(e) and (f) specify motions to correct alleged defects in a party's pleading. A Rule 12(e) motion for a more
definite statement rarely has application today. As originally drafted, the Rule also permitted bills of particulars.
Because of the vast amount of criticism and unnecessary litigation surrounding this provision, it was eliminated in 1948.
A pleading that survives a Rule 12(b)(6) objection for failure to state a claim upon which relief can be granted will
rarely be so vague or ambiguous such that a Rule 12(e) motion should be granted. Still, a Rule 12(e) motion is
appropriate for vague or ambiguous answers, as those pleadings are not subject to Rule 12(b)(6) motions.

Rule 12(f) is the Rules' analog to the motion to expunge in code pleading. It should be used when there is redundant,
immaterial, impertinent, or scandalous matter in a pleading. Although a party waives a Rule 12(f) motion in the same
manner as the party waives other Rule 12 defenses or objections, the court may strike the material on its own initiative.
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12.3 LEADING CASES

Amendment of Pleading Preferable to Dismissal

Trentacosta v. Frontier Pac. Aircraft Indus., Inc., 813 F.2d 1553 (9th Cir. 1987) (if subject-matter jurisdiction can be
plausibly demonstrated under a well-pleaded complaint, the party should be granted leave to amend the complaint rather
than an outright dismissal).

Consideration of Documents Not Incorporated Within Pleadings

Watterson v. Page, 987 F.2d 1 (Ist Cir. 1993) (although documents that are not incorporated into the pleadings cannot
usually be considered in Rule 12 motion without converting the motion to one under Rule 56, if the parties do not
dispute the authenticity of the documents, the court may treat them as part of the pleadings and dispose of the matter
under Rule 12).

Converted Summary Judgment Motion Made Explicit by Court

Swedberg v. Marotzke, 339 F.3d 1139 (9th Cir. 2003) (a Rule 12(b)(6) motion to dismiss supported by extrancous
materials cannot be regarded as one for summary judgment until the district court acts to convert it by indicating,
preferably by explicit ruling, that it will not exclude those materials from its consideration; accordingly, until the district
court converts the motion to dismiss into a summary judgment motion, a plaintiff is free to file proper notice of
dismissal under Rule 41(a)(1)).

Defense Not Advanced in Timely Fashion
Continental Bank, N.A. v. Meyer, 10 F.3d 1293 (7th Cir. 1993) (defense of lack of personal jurisdiction was deemed

to be waived where the defendant, though raising the defense in the answer, took no steps toward advocating the
defense until after a trial on the merits).
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Diversity Jurisdiction Determined at Commencement of Action

Grupo Dataflux v. Atlas Global Group, L.P., 541 U.S. 567, 124 S. Ct. 1920, 158 L. Ed. 2d 866 (2004) (where there
has been no change in a party in an action, subject-matter jurisdiction based on diversity of citizenship is governed by
the citizenship of the parties at the commencement of the action, regardless of when the jurisdictional challenge is
brought).

Habeas Corpus--Forfeiture Rule for Defenses Not Necessarily Applicable

Day v. McDonough, 547 U.S. 198, 126 S. Ct. 1675, 164 L. Ed. 2d 376 (2006) (the rule that a defendant forfeits a
statute of limitations defense not asserted in its answer or in an amendment does not necessarily apply in habeas corpus
cases; instead, the trial court has discretion to decide whether the administration of justice is better served by dismissing
the case on statute of limitations grounds or by reaching the merits of the petition)

In Forma Pauperis Dismissal Reviewed De Novo

Farese v. Scherer, 42 F.3d 1223 (11th Cir. 2003) appeal after remand, remanded, 2008 U.S. App. LEXIS 23622
(11th Cir.2008) (the Court of Appeals reviews a district court's sua sponte dismissal of a prisoner's in forma pauperis
action suit for failure to state a claim under a de novo standard and must apply the Rule 12 standard).

Matters Outside Pleading

Salehpoor v. Shahinpoor, 358 F.3d 782 (10th Cir. 2004) (the district court properly treated defendants' separate
motions to dismiss on basis of qualified immunity as motions for summary judgment and granted summary judgment
based on materials outside pleadings, as neither party argued on appeal that they were not given opportunity to respond
to materials).

Carter v. Stanton, 405 U.S. 669, 92 S. Ct. 1232, 31 L. Ed. 2d 569 (1972) (if matters outside the pleadings are
presented in support of a Rule 12 motion and they are not excluded by the court, the motion shall be treated as one
brought under Rule 56).

More Definite Statement to Avoid Dismissal

Crawford-El v. Britton, 523 U.S. 574, 118 S. Ct. 1584, 140 L. Ed. 2d 759 (1998) (under Rule 7(a), the court may
order a reply to an answer or may grant a party's motion for a more definite statement under Rule 12(e) insisting that the
plaintiff put forward specific, nonconclusory factual allegations that establish improper motive causing a cognizable
injury for the purpose of surviving defendant's prediscovery motion for dismissal or summary judgment).

Motion Determined With Hearing; Standard

Marine Midland Bank, N.A. v. Miller, 664 F.2d 899 (2d Cir. 1981) (if court holds hearing on Rule 12(b)(2) motion to
dismiss for lack of personal jurisdiction, plaintiff must establish personal jurisdiction by a preponderance of the
evidence).

Motion Determined Without Hearing; Standard

Michigan Nat'l Bank v. Quality Dinette, Inc., 888 F.2d 462 (6th Cir. 1989) (if no hearing on Rule 12(b)(2) motion is
held, plaintiff need only make a prima facie showing of personal jurisdiction).

Motion Forum Non Conveniens Not a Rule 12 Motion
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Catalano v. BRI, Inc., 724 F. Supp. 1580 (E.D. Mich. 1989) (a motion to transfer venue for the convenience of the
parties is not one listed in Rule 12(b), and thus it is not waived if not brought at the same time other Rule 12 motions are
made).

Motion Not to Be Raised Sua Sponte

Neitzke v. Williams, 490 U.S. 319, 109 S. Ct. 1827, 104 L. Ed. 2d 338 (1989) (Rule 12(b)(6) motion should not be
raised sua sponte).

Motion to Dismiss Raised Before End of Trial

Weatherhead v. Globe Int'l, Inc., 832 F.2d 1226 (10th Cir. 1987) (under certain circumstances, a Rule 12 motion to
dismiss may be asserted at any time before the end of a trial).

Motion to Strike

Williams v. Jader Fuel Co., 944 F.2d 1388 (7th Cir. 1991) (Rule 12(f) allows the court to consider a motion to strike
made after it has been deemed to have been waived; court can consider a motion to strike on its own initiative).

Objection; Improper Venue

Whittington v. Milby, 928 F.2d 188 (6th Cir. 1991) (if defense of improper venue is not raised in a responsive
pleading or by motion, it is deemed to have been waived).

Objections to Service of Process

Resolution Trust Corp. v. Starkey, 41 F.3d 1018 (5th Cir. 1995) (Rule 4(m)'s requirement that process be served
within 120 days is a defect in service of process, raised by a motion under Rule 12; hence, it is waived if not raised by
motion or in a responsive pleading).

Res Judicata Effect

Exchange Nat'l Bank v. Touche Ross & Co., 544 F.2d 1126 (2d Cir. 1976) (a dismissal under Rule 12(b)(6) is a
judgment on the merits of the case and has res judicata effect).

Rule 12 Motions Waived by Summary Judgment Motion

Misch v. Zee Enters., Inc., 879 F.2d 628 (9th Cir. 1989) (party waives a right to contest the venue of the action by
filing a motion for summary judgment).

Special Appearance Not Necessary

County Sec. Agency v. Ohio Dep't of Commerce, 296 F.3d 477 (6th Cir. 2002) (a special appearance is no longer
necessary under Rule 12 to object to a court's exercise of personal jurisdiction; a motion for invalid service of process is
the correct form for such a defense).

Time Bars Raised in Answer

Kontrick v. Ryan, 540 U.S. 443, 124 S. Ct. 906, 157 L. Ed. 2d 867 (2004) (Rule 12(h)(2) and (3) prolong the life of
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certain defenses, but time bars are not among those provisions; accordingly, those defenses must be raised in an answer
or responsive pleading).
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Rule 13. Counterclaim and Crossclaim

Rule 13 reads as follows:

Rule 13. Counterclaim and Crossclaim

(a) Compulsory Counterclaim.

(1) In General. A pleading must state as a counterclaim any claim that--at the time of its service--the pleader has
against an opposing party if the claim:

(A) arises out of the transaction or occurrence that is the subject matter of the opposing party's claim; and
(B) does not require adding another party over whom the court cannot acquire jurisdiction.
(2) Exceptions. The pleader need not state the claim if:

(A) when the action was commenced, the claim was the subject of another pending action; or
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(B) the opposing party sued on its claim by attachment or other process that did not establish personal jurisdiction
over the pleader on that claim, and the pleader does not assert any counterclaim under this rule.

(b) Permissive Counterclaim. A pleading may state as a counterclaim against an opposing party any claim that is not
compulsory.

(c) Relief Sought in a Counterclaim. A counterclaim need not diminish or defeat the recovery sought by the
opposing party. It may request relief that exceeds in amount or differs in kind from the relief sought by the opposing

party.

(d) Counterclaim Against the United States. These rules do not expand the right to assert a counterclaim--or to
claim a credit--against the United States or a United States officer or agency.

(e) Counterclaim Maturing or Acquired After Pleading. The court may permit a party to file a supplemental
pleading asserting a counterclaim that matured or was acquired by the party after serving an earlier pleading.

(f) [Abrogated.]

(g) Crossclaim Against a Coparty. A pleading may state as a crossclaim any claim by one party against a coparty if
the claim arises out of the transaction or occurrence that is the subject matter of the original action or of a counterclaim,
or if the claim relates to any property that is the subject matter of the original action. The crossclaim may include a
claim that the coparty is or may be liable to the crossclaimant for all or part of a claim asserted in the action against the
crossclaimant.

(h) Joining Additional Parties. Rules 19 and 20 govern the addition of a person as a party to a counterclaim or
crossclaim.

(i) Separate Trials; Separate Judgments. If the court orders separate trials under Rule 42(b), it may enter judgment
on a counterclaim or crossclaim under Rule 54(b) when it has jurisdiction to do so, even if the opposing party's claims
have been dismissed or otherwise resolved.

K sk sk sk sk
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13.1 COMMENTARY

The labyrinth encompassing the joinder of claims and the joinder of parties begins with Rule 13. Rules 13 and 18,
relating to the joinder of claims, Rules 19 and 20, relating to the joinder of parties, and Rule 14, governing the joinder of
parties and claims through third-party practice, are all interrelated, and a discussion of the complexities of any of these
Rules necessarily entails reference to the others.

Briefly, the issue of whether the parties have been properly joined must be analyzed before deciding whether
claim-joinder has been proper. In other words, parties must be properly joined under Rule 19 or Rule 20 before
counterclaims and crossclaims under Rule 13, third-party claims under Rule 14, and "conditional" claims under Rule 18
may be considered. Subdivision (h) thus links Rule 13 with Rules 19 and 20. Additionally, issues of claim-joinder and
party-joinder should not be confused with supplemental jurisdiction, a statutory subject beyond the scope of this
manual.

Definition of Counterclaims and crossclaims

Rule 13 governs counterclaims and crossclaims. Briefly, a counterclaim is a claim asserted by a party against an
opposing party. Parties may be said to be "opposing" when they are situated in an adversarial posture in an action. A
crossclaim, on the other hand, is a claim asserted by a party against a coparty. A coparty is a party with whom the
relationship in an action cannot be said to be "opposing." Although it is possible for two parties to be both coparties
with respect to one claim in an action and opposing parties with respect to another, it makes sense to refer to the parties
only as opposing parties for purposes of determining their rights and options under the Rules, as the rules governing
counterclaims are more liberal than those governing crossclaims.

Compulsory Counterclaims Generally

Subdivision (a)(1) states that, if a party files a pleading in an action, all "compulsory" counterclaims a party may have
against an opposing party must be asserted against that party. The Rule embodies the principle that all claims that are
closely related should be resolved in a single action, avoiding the ineconomies of multiple litigation on the same issues.
The Rule goes on to state two exceptions to this rule.
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Illustration 13-1

Scott commences a tort action against David for personal injuries suffered in a rollerblading accident.
Scott serves upon David a summons and copy of a complaint. David serves a timely answer on Scott. In
his answer, David must assert all "compulsory" counterclaims that he may have against Scott at this time
or the claims will be lost.

To properly understand the operation of Rule 13, it is helpful to analogize the structure of the Rule with the structure of
the hearsay rules under the Federal Rules of Evidence. As with the hearsay rules, Rule 13 presents a definition of the
pertinent term, an exception (or, in the case of the hearsay rules, exceptions) to the definition of the term, a mandatory
rule employing the term, and exceptions to the rule. Rule 13 also sets forth a precondition for the operation of the rule.

First, a counterclaim does need not to be asserted by a party unless the party files a pleading in the action. Thus, a party
who files a Rule 12 motion or motion for summary judgment and files no other paper should not lose the ability to bring
an otherwise "compulsory" counterclaim subject to the rule of mandatory assertion as an independent action. In the
same way, a party that is the subject of a default judgment is not subject to the rule of mandatory assertion of
counterclaims.

Illustration 13-2

Assume on the facts of Illustration 13-1 that, instead of serving an answer, David makes a Rule 12
motion to dismiss for lack of personal jurisdiction. If the court grants David's motion, David is then free
to assert any claim he may have Scott in a different forum.

Second, a "compulsory" counterclaim is defined by the Rule as a claim that "arises out of the transaction or occurrence
that is the subject matter of the opposing party's claim." This language appears in numerous procedural contexts and has
been the subject of many cases. No one test has prevailed as the dominant standard. Some courts hold that a claim and
counterclaim arise out of the same transaction or occurrence when they raise the same essential issues of fact and law,
while other courts have stated that the appropriate test is whether res judicata would bar an independent action if the
"compulsory" counterclaim rule did not exist. Still other courts have held that, if the same evidence would be used to
either prove or refute the claim or counterclaim, the claim can be said to be "compulsory." Finally, many courts have
stated that a counterclaim is "compulsory" if it is logically related to the original claim.

Illustration 13-3

Assume on the facts of [llustration 13-1 that David was also injured in the accident. Any claim for
damages because of these injuries must be asserted in David's answer, as they clearly have arisen out of
the occurrence that is the subject matter of Scott's claim.

Compulsory and Permissive Counterclaims Distinguished

The term "compulsory" has been placed in quotes because it is crucial to understand that the terms "compulsory" and
"permissive," as they are used in the Rule, are legal terms of art that are not defined under the Rule according to their
ordinary meanings. A "compulsory" counterclaim, despite the ordinary meaning of the word "compulsory," is not
defined as a counterclaim that must be asserted by a party. Rather, counterclaims that are deemed as "compulsory"
under one of the tests enumerated above are subject to the rule of mandatory assertion in Rule 13.

In the same way, "permissive" counterclaims are those counterclaims that are not "compulsory." "Permissive"
counterclaims are, of course, permissive in the sense that a party is not required to assert them, but this fact arises from
the word "may" in subdivision (b) and not the ordinary meaning of the word "permissive". This distinction becomes
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consequential in the context of crossclaims. Only crossclaims that are "compulsory" may be asserted. Paradoxically,
however, crossclaims are always permissive in the sense that they are not required to be asserted.

Illustration 13-4

Under the facts of Illustration 13-3, a counterclaim by David is deemed "compulsory" because of its
relationship to the subject matter of the action. Under Rule 13(a), this claim must be asserted. If David
has a breach of contract claim against Scott which is unrelated to the accident, the lack of a logical
relationship between the claims will cause the breach of contract claim to be regarded as "permissive."
Under Rule 13(b), such claims may, but need not be, asserted in the same action.

Counterclaims That Require Indispensable Parties

Rule 13(a)(1)(B) also requires that "compulsory" counterclaims do not "require adding another party over whom the
court cannot acquire jurisdiction." The effect of this provision is that counterclaims that require indispensable parties
under Rule 19 are not "compulsory" when jurisdiction over these parties cannot be obtained. Notice that Rule
13(a)(1)(B) does not say that "compulsory" counterclaims need not be asserted when jurisdiction over indispensable
parties cannot be obtained; it simply says that such counterclaims are not "compulsory."

Hlustration 13-5

Under the residuary clause of a will, Frank's Foundation, a struggling charity serving the needs of the
poor, stands to receive $750,000. The Foundation sues Mary, the executrix of the will, to compel her to
carry out the terms of the will with all due speed. Mary would like to counterclaim against the
Foundation seeking to have the residuary clause declared invalid. James, a beneficiary under the will
over whom the court does not have personal jurisdiction and who will not consent to such jurisdiction,
stands to gain $50,000 if the residuary clause is declared invalid. Under these circumstances, Mary's
counterclaim against Frank's Foundation is not "compulsory" under Rule 13 and is thus not subject to the
rule of mandatory assertion of such claims.

Rule of Mandatory Assertion for Compulsory Counterclaims

Subdivision (a)(1) also sets forth the rule of mandatory assertion. It expressly provides that all "compulsory"
counterclaims at the time the claim is served must be asserted by a party, providing that the pleading requir