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§ 60.syn Synopsis to Chapter 60: ESTATE PLANNING

§ 60.01 California Statutes

8 60.02 Federal Sources
[1] Statutes

[2] Regulations
88 60.03-60.04 [Reserved]
§ 60.05 Law Reviews and Periodicals

8§ 60.06 Text References
[1] Matthew Bender Sources

[2] Additional Text References
88 60.07-60.09 [Reserved]

§ 60.10 Estate Planning
[1] Definition
[2] Goals

§ 60.11 Estate Planners
[1] In General

[2] Attorneys
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[a] Specialists and Nonspecialists
[b] Attorney's Duty to Act Competently
[c] Inducing or Accepting Gifts from Clients

[d] Liability to Third Parties

§ 60.12 The Client's Estate
[1] In General
[2] Probate Estate
[3] Taxable Estate
[4] Community and Quasi-Community Property
[a] Interests of Deceased and Surviving Spouses
[b] When Subject to Probate Administration
[c] "Stepped-Up" Basis for Community Property
[5] Joint Tenancy Property
[a] In General
[b] Severance of Joint Tenancy
[c] Property Characterization Issues in Estate Planning Context
[d] Joint Tenancy Property Held After Dissolution of Marriage
[e] Advantages and Disadvantages of Joint Tenancy in Estate Planning Context
[6] Tenancy in Common
[7] Partnership Interests
[a] In General
[b] No Interest in Specific Partnership Property
[c] Dissolution or Dissociation
[d] Importance of Partnership Agreement

[8] Community Property With Right of Survivorship
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[a] Effect of Manner of Holding Property
[b] Documentation Requirements
[c] Termination of Right of Survivorship
[9] Property Subject to Nonprobate Transfers

[10] Out-of-State Property
8 60.12A Prospective Repeal of Federal Estate Tax

§ 60.13 Estate Tax Considerations
[1] The Gross Estate
[a] In General
[b] Transfers With Retained Life Estate
[c] Transfers Taking Effect at Death
[d] Revocable Transfers
[e] Annuities
[f] Joint Interests
[g] Property Subject to Powers of Appointment
[h] Proceeds of Life Insurance
[i] Transfers for Insufficient Consideration
[i] Gifts Made Within Three Years of Death
[2] Exclusion for Qualified Conservation Easement
[3] Deductions
[a] In General
[b] Deduction for State Death Taxes
[4] Credits
[a] In General

[b] Unified Credit
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[c] Credit for State Death Taxes

[5] Rate of Tax

§ 60.14 Gift Tax Considerations
[1] Tax
[2] Annual Exclusion
[3] Exclusion for Tuition and Medical Expenses
[4] Deductions
[5] Unified Credit

[6] Rate of Tax

8§ 60.15 Income Tax Considerations

[1] Income Tax Liability for Property and Income
[2] Gain on Sale of Property
[3] Income Taxation of Trusts and Estates

[a] General Principles

[b] Grantor Trusts

[c] Estates and Nongrantor Trusts

[d] Importance of Distinction in Trust Planning

[e] Tax Rates

§ 60.16 Generation-Skipping Transfer Tax Considerations
[1] Tax
[2] Transfers Subject to the Tax
[a] Taxable Distributions
[b] Taxable Terminations
[c] Direct Skips

[d] Exception for Transfers to Persons with Deceased Parents
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[3] GST Exemption

[a] In General

[b] Allocation of GST Exemption
[4] Applicable Fraction, Inclusion Ratio, and Applicable Tax Rate
[5] Reverse QTIP Election

[a] QTIP and Bypass Trusts

[b] Allocation of GST Exemptions to Trusts

[c] Use of Reverse Election

8§ 60.17 Estate Planning Tools
[2] will
[a] In General
[b] Will With Living Trust
[c] Pour-Over Will
[d] Will with Testamentary Trust
[2] Revocable Inter Vivos ("Living") Trust
[a] In General
[b] Advantages
[c] Disadvantages
[d] Tax Consequences
[3] Irrevocable Inter Vivos Trust
[a] In General
[b] As Gift Substitute
[c] Tax Savings
[d] Need for Will or Revocable Trust When Client Creates Irrevocable Trust

[4] Co-ownership of Property
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[a] In General
[b] Joint Tenancy
[c] Multiple-Party Accounts
[d] Community Property With Right of Survivorship
[5] Life Insurance
[a] In General
[b] Business Uses
[c] Irrevocable Life Insurance Trust
[6] Lifetime Gifts
[a] In General
[b] Basis of Gift Property
[c] Potential for Appreciation
[7] Durable Powers of Attorney
[a] In General
[b] Types
[c] As Creatures of Statute
[d] Uses
[8] Contracts
[a] In General
[b] Contract To Make or Not to Revoke a Will or Other Instrument
[c] Transmutation Agreement
[d] Buy-Sell Agreement
[9] Uniform TOD Security Registration Act
[a] Transfer of Securities Without Probate

[b] Registration in Beneficiary Form
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[c] Death of Owner
[10] Nonprobate Transfers to a Former Spouse
[a] In General
[b] Nonprobate Transfers by Instrument
[c] Joint Tenancy

[d] Purchaser or Encumbrancer's Rights

§ 60.18 Deposit of Estate Planning Documents With Attorney
[1] In General

[2] Termination of Deposits

8§ 60.19 Intestate Succession
[1] Governing Law
[2] Definition of Terms
[a] Heirs, Child, Parent, and Issue
[b] Predeceased Spouse
[c] Surviving Spouse

[d] Domestic Partner

[3] Inheritance by Relatives of the Halfblood, Afterborn Relatives, and Aliens

[4] Establishing Parent-Child Relationship for Purpose of Intestate Succession

[a] Natural Parent

[b] Adoptive Parent

[c] Foster or Stepparent

[d] Equitable Adoption

[e] Posthumously Conceived Children
[5] Failure to Survive Decedent

[6] Advancements by Decedent
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[7] Debts Owed to Decedent
[8] Distribution to Surviving Spouse
[9] Distribution to Surviving Domestic Partner
[10] Distribution to Other Heirs
[11] Distribution of Estate Attributable to Decedent's Predeceased Spouse
[a] Portion of Estate Attributable to Predeceased Spouse
[b] Distribution of Real Property
[c] Distribution of Personal Property
[d] Inheritance by Afterborn Relatives or Person Related Through Two Lines of Relationship

[12] Use of Decedent's Tax Returns to Locate Decedent's Assets
88 60.20-60.99 [Reserved]
§ 60.100 Facts
Scope
§ 60.101 Documents
Scope
88 60.102-60.109 [Reserved]
§ 60.110 Conflicts of Interest
Scope
§ 60.111 Estimated Estate Tax Liability
Scope
§ 60.112 Estimated Probate Costs
Scope
§60.113 Will
Scope

§ 60.114 Revocable Inter Vivos ("Living") Trust

Scope
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§ 60.115 Irrevocable Inter Vivos Trust
Scope

§ 60.116 Co-ownership of Property
Scope

§ 60.117 Life Insurance
Scope

8§ 60.118 Lifetime Gifts
Scope

§ 60.119 Durable Powers of Attorney
Scope

§ 60.120 Contracts

Scope
88 60.121-60.129 [Reserved]

8§ 60.130 Selecting Estate Planning Forms

Scope
88 60.131-60.199 [Reserved]

§ 60.200 Client Interview Checklist
[1] Comment

[a] Use of Form

[b] Advantages and Disadvantages of Questionnaires

[c] Need for Further Information
[2] FORM

Client Interview Checklist

§ 60.201 Conflict of Interest Disclosure for Dual Representation

[1] Comment

[a] Use of Form
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[b] Married Clients and Conflicts of Interest
[2] FORM

Conflict of Interest Disclosure for Dual Representation

§ 60.202 Cover Letter Accompanying Estate Planning Documents
[1] Comment--Use of Form
[2] FORM

Cover Letter Accompanying Estate Planning Documents

§ 60.203 Follow-Up Letter: Estate Plan Not Sensitive to Changes in Tax Laws
[1] Comment--Use of Form
[2] FORM

Follow-Up Letter; Estate Plan Not Sensitive to Changes in Tax Laws

§ 60.204 Follow-Up Letter: Estate Plan Sensitive to Changes in Tax Laws
[1] Comment--Use of Form
[2] FORM

Follow-Up Letter: Estate Plan Sensitive to Changes in Tax Laws

§ 60.205 Estimate of Estate Tax

[1] Comment

[a] Use of Form

[b] Gross Estate

[c] Valuation of Assets

[d] Exclusions

[e] Deductions

[f] Adjusted Taxable Gifts

[g] Tentative Tax

[h] Gift Tax Payable During Lifetime

[i] Credits
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[2] FORM
Estimate of Estate Tax

8§ 60.206 Federal Transfer Tax Tables
[1] Comment
[a] Use of Form
[b] Maximum Tax Rate
[c] Former Phaseout of Graduated Rates and Unified Credit
[2] FORM

Federal Transfer Tax Tables

§ 60.207 Estimate of Probate Fees
[1] Comment
[a] Use of Form
[b] Statutory Fees for Ordinary Services
[c] Additional Fees for Extraordinary Services
[d] Will Provisions Governing Compensation
[e] Contracts Void
[f] Probate Filing Fees
[2] FORM
Estimate of Probate Fees

§ 60.208 Notice and Acknowledgment of Acceptance of Estate Planning Document for Safekeeping
[1] Comment--Use of Form
[2] FORM

Notice and Acknowledgment of Acceptance of Estate Planning Document for Safekeeping
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23-60 California Legal Forms--Transaction Guide Scope
Scope
Scope

This chapter covers estate planning. It is designed as an introduction to the subject of estate planning and as a guide to
other chapters in this publication that cover particular aspects of estate planning, such as wills, trusts, lifetime gifts,
durable powers of attorneys, and contracts that affect wills and trusts.

The Legal Background begins by defining the term "estate planning" and describing the goals that can be met by an
estate plan. It includes a description of the roles and duties of estate planners, including estate planning attorneys. It also
includes an extended discussion of important tax rules that must be considered whenever an estate is planned. These
include estate tax, gift tax, income tax, and generation-skipping transfer tax rules. The Legal Background also

containing an extended discussion of the principal tools that are available to the estate planner, including wills,

revocable inter vivos ("living") trusts, irrevocable inter vivos trusts, co-ownership of property, life insurance, lifetime

gifts, durable powers of attorney, and contracts. Finally, the Legal Background discusses the law of intestate succession
in California.

The forms include worksheets and documents designed to facilitate the preparation of an estate plan, including a client
interview checklist, a conflict of interest disclosure for dual representation, a cover letter designed to be sent to the
client with the completed estate planning documents, follow-up letters designed to be sent to the client after the estate
plan has been completed, and worksheets designed to assist the attorney in estimating the estate taxes that will be due
on the client's death and the probate fees that will be payable if the client elects not to plan his or her estate so as to
avoid probate administration.

Because the chapter is designed to guide the attorney to the use of other estate planning chapters in this publication, it
includes frequent cross-references to those others chapters.
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8 60.01 California Statutes

Joint, common, or community ownership of prope@jv. Code § 682
Community Property With Right of Survivorshi@iv. Code § 682.1
Joint interest defineCiv. Code § 683

Severance of joint interestSiv. Code § 683.2

Partnership interest define@iv. Code § 684

Common interest define€iv. Code § 685

Common interest created by mode of acquisitiGiv. Code § 686
Rights and obligations during marriageam. Code §§ 700-1620
Relation of husband and wifeam. Code 8§ 720721

Property rightsFam. Code 88 750-755

Characterization of marital propertyam. Code §8§ 760-853

Division of property on dissolution of marriage or legal separaticam. Code §8§ 2500-2660

Presumption that property acquired during marriage in joint form is community propamy. Code 88 2582581
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Disposition of community property on deafProb. Code § 100

Disposition of quasi-community property on ded@nob. Code § 101

Surviving spouse's waiver of right8rob. Code §§ 140-147

Distribution and administration of property in cases of simultaneous deeth. Code 8§ 220-226
Distribution of property among heirs or beneficiariBsob. Code §§ 240-247

Distribution to posthumously conceived chifirob. Code §8§ 249.5-249.8

Disclaimers of interests under wills and trug?sob. Code §8 260-295

Deposit of estate planning documents with attorney for safekeeipiod. Code 8§ 700-735
Power of Attorney LawProb. Code § 4000 et seq.

General provisionsProb. Code §§ 4100-4465

Health Care Decisions Law (governing durable powers of attorney for health Bapk).Code §8 4600-4805
(effective July 1, 2000).

Nonprobate transfer®rob. Code §8§ 5000-5032

Nonprobate transfers of community propefyob. Code 88 5010-5032

Multiple-party accountsProb. Code §8 5100-5152

Nonprobate transfers to former spouBeob. Code §§ 5600-5604

Wills. Prob. Code §§ 6100-6390

General provisionsProb. Code §8 6100-6105

Execution of wills.Prob. Code 88 6110-6113

Intestate successioRrob. Code 8§ 6400-6455

Disposition of estates without administratidrob. Code § 13000 et seq.

Collection or transfer of small estate without administratidrob. Code 8§ 13000-13210
Passage of property to surviving spouse without administraficsh. Code §8 13500-13660
Creation and validity of trust®rob. Code 88§ 15200-15212

Modification and termination of trust®rob. Code §8 15400-15414

Presumption of revocability?rob. Code § 15400
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Rules for interpretation of instrumentrob. Code 8§ 21101-21140

PerpetuitiesProb. Code 88 21200-21356

Limitations on transfers to drafters and othé?sob. Code §8§ 21350-21355

Compliance with Internal Revenue CodRrob. Code 8§88 21500-21541

Contracts regarding testamentary or intestate succe$iob. Code § 21700

California "pick-up" estate tavRev. & Tax. Code § 13302

Legal Topics:

For related research and practice materials, see the following legal topics:

Estate, Gift & Trust LawEstates Created by Trusts & WillsEstates in FeeFamily LawMarital Duties & RightsProperty
RightsCharacterizationGeneral OverviewFamily LawMarital Duties & RightsProperty

RightsCharacterizationCommunity PropertyReal Property LawEstatesConcurrent OwnershipGeneral OverviewReal
Property LawEstatesPresent EstatesMarital EstatesCommunity Property
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8 60.02 Federal Sources

[1] Statutes

Income taxation of estates, trusts, and beneficiatiBsC. 88 641-692
General rules for taxation of estates and trusi&sC. §8 641-645
Grantors and other treated as substantial owh&t<C. 88 671-679
Gain or loss on disposition of propertyR.C. §§ 1001-1092

Basis of property acquired from a decedémiR.C. 88 10141022
Basis of property acquired by gifts and transfers in truB.C. § 1015
Estate taxI.R.C. § 2001 et seq.

Imposition and rate of tax.R.C. § 2001

Unified credit against estate taxR.C. § 2010

Credit for state death taxesR.C. § 2011(repealed for estates of decedents dying after 2004).

Definition of gross estatd.R.C. § 2031
Alternate valuationl.R.C. § 2032

Special use valuation of certain real property used in farmiRyC. § 2032A
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Property in which the decedent had an intereB.C. § 2033

Transfers with retained life estateR.C. § 2036

Transfers taking effect at deathR.C. § 2037

Revocable transferéR.C. § 2038

Annuities.|.R.C. 8 2039

Joint interests..R.C. § 2040

Powers of appointmentR.C. § 2041

Proceeds of life insuranceR.C. § 2042

Transfers for insufficient considerationR.C. § 2043

Certain property for which marital deduction was previously allowdlC. § 2044
Definition of taxable estaté.R.C. § 2051

Charitable deduction.R.C. § 2055

Marital deductionl.R.C. §8 20562056A

Family-owned business deductidrR.C. § 2057 repealed for estates of decedents dying after 2003).
Deduction for state death taxes, effective for estates of decedents dying aftel.R004§ 2058
Repeal of estate tax, effective for estates of decedents dying afterl2R@. § 2210
Gift tax. |.R.C. § 2501 et seq.

Imposition of tax..R.C. § 2501

Rate of taxl.R.C. § 2502

Taxable giftsl.R.C. § 2503

Unified credit against gift taX.R.C. § 2505

Transfers in general.R.C. § 2511

Gifts by husband or wife to third party.R.C. § 2513

Charitable and similar giftd.R.C. § 2522

Gifts to spousel.R.C. § 2523
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Generation-skipping transfer taxR.C. § 2601 et seq.

Tax imposedl.R.C. § 2601

Amount of tax.l.R.C. § 2602

Generation-skipping transfer definddR.C. § 2611

Taxable terminations, taxable distributions, and direct skipsC. § 2612
Definitions of skip person and non-skip persaR.C. § 2613
Taxable amountd.R.C. 8§ 2621-2624

GST exemptionl.R.C. § 2631

Special rules for allocation of GST exemptidrR.C. § 2632
Applicable ratel.R.C. § 2641

Inclusion ratiol.R.C. § 2642

Other definitions and special ruldsR.C. 88 2651-2654

Page 18

Repeal of generation-skipping transfer tax, effective for generation-skipping transfers after 2009.

I.R.C. § 2664

[2] Regulations

Definition of gross estate; valuation of properfyeas. Reg. § 20.2031-1
Transfers with retained life estafBreas. Reg. § 20.2036-1

Transfers taking effect at deaffreas. Reg. § 20.2037-1

Revocable transfer3reas. Reg. § 20.2038-1

Annuities.Treas. Reg. § 20.2039-1

Joint interestsTreas. Reg. § 20.2040-1

Powers of appointment in generd@teas. Reg. § 20.2041-1

Powers of appointment created after October 21, 1942as. Reg. § 20.2041-3
Proceeds of life insurancé&reas. Reg. § 20.2042-1

Marital deduction in generalreas. Reg. § 20.2056(a)-1
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Marital deduction; limitation in case of life estate or other "terminable interéseds. Reg. § 20.2056(b)-1
Marital deduction; interest of spouse conditioned on survival for limited pefioghs. Reg. § 20.2056(b)-3
General definitions of "taxable gifts" and of "total amount of giftEtéas. Reg. § 25.2503-1

Exclusions from giftsTreas. Reg. § 25.2503-2

Future interests in propertyreas. Reg. § 25.2503-3

Exclusion for certain qualified transfers for tuition or medical expenbe=as. Reg. § 25.2503-6
Transfers in generalreas. Reg. § 25.2511-1

Valuation of property for gift tax purposes; in genefdeas. Reg. § 25.2512-1

Gifts by husband or wife to third party considered as made one-half by €eedis. Reg. § 25.2513-1
Charitable and similar gifts; citizens or residerfeeas. Reg. § 25.2522(a)-1

Marital deduction for gift tax purposes; in generbiteas. Reg. § 25.2523(a)-1

Life or other terminable interestreas. Reg. § 25.2523(b)-1

Generation-skipping transferbreas. Reg. 88 26.2600-1-26.2663-2

Legal Topics:

For related research and practice materials, see the following legal topics:

Tax LawFederal Estate & Gift TaxesGeneral OverviewTax LawFederal Estate & Gift TaxesDeductionsMarital
Deduction (IRC secs. 2056, 2523)General OverviewTax LawFederal Estate & Gift TaxesPowers of Appointment (IRC
secs. 2041, 2514)General OverviewTax LawFederal Income Tax ComputationSales & ExchangesBasis (IRC secs.
1011-1017, 1019, 1021, 1023)Property From DecedentsTax LawFederal Taxpayer Groupsincome Taxation of Estates,

Trusts & BeneficiariesGeneral Overview
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[Reserved]

88 60.03[Reserved]
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8 60.05 Law Reviews and Periodicals

GoodmanMarketing Estate Planning Services to the Small Business Client, 42(1) Prac. L{1096).
Louis, Estate Planning for Retirement Benefits (With Forms), 42(6) Prac. LaW13936).
Vezie,Some Estate Planning Fundamentals (With Forms), 42(5) Prac. La{l.9%6).

Grobe,Residences: Tax Problems and Planning Opportunities Before and After 2gaev. Hills B. Ass'n J. 154
(Fall 1993).

David, Guiding Your Client Through the Estate Planning Process, 38 Prac. Lal2)8Dec. 1992).

Culp & Griffing, Owning Assets in Trust Results in Tax and Nontax Benefits, 19 Estate Planni(t0223.
Schlesinger & ScheineEstate Planning Using Powers of Attornég1 Trusts & Est. 38(7) (1992).
FreemanPlanning with Life Insurance, 4Maj. Tax Plan. 1500 (1992).

Curtis,Pros and Cons of Living Trusts, 14 L. A. Law. 40 (Sept. 1991)

Streer Estate Planning to Benefit the Medium-Sized Estate, 18 Estate Plannind248).
Beyerle,Bypass Trusts Can Maximize Unified Credit, 18 Estate Planning(2921).

Rasmussen & EricksoMarital Agreements May Result in Unanticipated Tax Consequences, 18 Estate Planning 160
(1991).
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Parks,Special Estate Planning Strategies to Fit the Needs of the Mobile Client, 18 Estate Planni(ip22)
GardnerDesigning Wills and Trust Instruments to Provide Maximum Flexibility, 18 Estate Plannin¢1938).

Wile, Federal Estate Taxation of the Nonemployee Spouse's California Community Property Interest in the Surviving
Spouse's Qualified Retirement Plan Benefits, 22 Pac. L.J. 825 (1991)

Berger,How Title to Assets is Held Can Determine Whether Probate is AvoideHstate Planning 98 (1991).

Tyson,Advantages of Decedent's Estate Compared to an Administrative Trust (Will vs. Trust), 22 Tax Adviser 18 (Jan.
1991)

Gassman & Zill,Using Two-Trust Estate Plans, 36 Prac. Law. 25 (1990)

ChristensenRevocable Living Trusts Offer Many Advantages, But The Saving of Federal Estate Taxes is Not One of
Them128 Trusts & Est. 54 (Dec. 1989).

Miller, Update on Whether to Consider Using a Funded Living Trust to Avoid Probate, 16 Estate Planning 140
(1989).

Tate,Handling Conflicts of Interest That May Occur in an Estate Planning Practice, 16 Estate Plannii®382).
Finch, Ten Common Estate Planning Errors, 35(3) Prac. Law(B489).

McCoy, Planning Strategies to Maximize Tax Benefits From Charitable Contributions After TRIS8&x. for
Lawyers 314 (1988).

Weill, Applying the Time Value of Money Rules to the Income Taxation of Estates, 67 J. T&k981p

Wood, Estate Planning for the Professional Corporation Shareholder, 67 J. Tax(Z287).

Obegi,Handling Conflict of Interest Problems in Estate Plannicg(4) Community Prop. J. 46 (1987).

Legal Topics:

For related research and practice materials, see the following legal topics:

Estate, Gift & Trust LawEstates Created by Trusts & WillsGeneral OverviewEstate, Gift & Trust LawNonprobate

TransfersGeneral OverviewEstate, Gift & Trust LawTrustsGeneral OverviewEstate, Gift & Trust LawWillsGeneral
OverviewTax LawFederal Taxpayer Groupsincome Taxation of Estates, Trusts & BeneficiariesGeneral Overview
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8 60.06 Text References

[1] Matthew Bender Sources

California Wills and Trusts (Matthew Bender).

Ch. 3,Selecting the Proper Estate Planning Devices

Ch. 91,Planning the Trust

Ch. 113,Generation-Skipping Transfers and Trust Strategies
Modern Estate Planning (Matthew Bender).

Ch. 3,Estate Planning Goals

Ch. 6,Income Taxation of Estates and Trusts

Ch. 6A, Grantor Trusts

Ch. 7,Generation-Skipping Transfer Tax

Ch. 8,Revocable Trusts

[2] Additional Text References

Weinstock, Planning an Estate (Shepard's/McGraw-Hill, Inc. 1988).
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Legal Topics:

For related research and practice materials, see the following legal topics:
Estate, Gift & Trust LawTrustsGeneral OverviewEstate, Gift & Trust LawWillsGeneral OverviewTax LawFederal
Taxpayer Groupsincome Taxation of Estates, Trusts & BeneficiariesGeneral Overview
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[Reserved]

8§ 60.07[Reserved]
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§ 60.10 Estate Planning

[1] Definition

Estate planning is the process by which a client's estate is conserved, invested, managed, and ultimately passed on to
others. A good estate plan will preserve as much of the property as the client needs (or wishes to retain) during the
client's lifetime, and seek to minimize delay, taxes, and administrative costs when the property is ultimately passed on
to the client's relatives, friends, or other designated beneficiaries.

Wills are one of the primary tools of the estate planner. However, a competent estate planner will not attempt to achieve
all of a client's estate planning goals with a will, but in appropriate circumstances will employ trusts, co-owned

property, life insurance policies, multiple-party accounts, gifts, and durable powers of attorney to accomplish those
goals.

[2] Goals

The goals of an estate plan should be determined by the client's needs and the legal tools available to meet them.
Transferring the client's estate after death to the persons designated by the client is, of course, one of the primary goals
of every estate plan. However, many clients will also wish to transfer some property while they are still living. And
nearly every client will be interested in arranging his or her affairs in such a way that if the client should ever be
incapacitated, his or her property will be properly managed and conserved, both for the client's benefit and for the
benefit of the persons to whom the client ultimately wishes to transfer the property.

Saving estate, gift, and other transfer taxes plays an important part in most estate plans. Many clients are aware of the
substantial burden that estageé § 60.1Band gift [see § 60.1}taxes impose on estates of sufficient value. Some may
also be aware of the existence of the generation-skipping transfesaa§[60.16 Nearly all clients whose estates are

large enough to be subject to one or more of these taxes will wish to arrange their affairs in such a way as to minimize
the overall tax burden on their estates and heirs. While tax-saving goals are legitimate, however, it is important to keep
them in perspective. Taxes should be saved only when it is possible to do so without sacrificing other more important
estate planning goals. Providing adequately for the client's own needs while the client is still alive is always more
important than attempting to save taxes, either during the client's lifetime or after the client's death. Similarly, a plan
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that transfers the client's property to persons designated by the client with a minimum of delay and expense is almost
always preferable to a plan that saves taxes but deprives the designated persons of some or all of the property that they
would otherwise receive, or delays their receipt of the property. Reasonable tax-saving goals are usually compatible
with a client's dispositive plans. It is the duty of the estate planner to implement the client's plans in such a way as to
achieve both when both are achievable. In every case, of course, all of the options available to the client should be
explored and explained, and the ultimate decisions should be the client's to make.

Legal Topics:

For related research and practice materials, see the following legal topics:

Estate, Gift & Trust LawGeneral OverviewEstate, Gift & Trust LawProbateGeneral OverviewEstate, Gift & Trust
LawTrustsGeneral OverviewEstate, Gift & Trust LawWillsGeneral OverviewTax LawFederal Taxpayer Groupsincome
Taxation of Estates, Trusts & BeneficiariesGeneral Overview
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§ 60.11 Estate Planners

[1] In General

Estate planning is often thought to be the exclusive province of estate planning attorneys. While an attorney is key to
the implementation of an estate plan, other professionals may also play an important part is devising and carrying out an
estate plan.

Investment advisers, for example, may help the client invest his or her savings while still living so that the client's
retirement needs can be met and the value of the assets that will be passed on to others after the client's death will be
maximized. Accountants and tax advisers will often help to alert clients to tax problems and suggest ways of meeting or
minimizing tax obligations. Insurance agents may be indispensable in helping the client to achieve estate planning goals
that cannot be financed without insurance proceeds.

[2] Attorneys

[a] Specialists and Nonspecialists

In appropriate cases, attorneys will work closely with other estate planning professionals to meet the client's overall
estate planning needs. In every case, however, the preparation of estate planning documents is the proper function of a
duly licensed attorney.

Some estate planning attorneys are certified as specialists under authority of the State Bar's California Board of Legal
Specialists. Others qualify as experts on the basis of special knowledge or experience. Attorneys with no particular
experience or expertise in the area of estate planning may also prepare wills or draft trusts for clients. However, every
attorney who undertakes to render estate planning services should understand the professional responsibilities to which
he or she is subject. Modern estate planning is a complex and exacting field of practice, and it is filled with traps for the
unwary.

[b] Attorney's Duty to Act Competently
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An attorney has a duty to use such skill, prudence, and diligence as members of his or her profession commonly possess
and exercise [ Coscia v. McKenna & Cuneo (2001) 25 Cal. 4th 1194, 1199, 108 Cal. Rptr. 2d 471, 25 P.3d 670

Redante v. Yockelson (2003) 112 Cal. App. 4th 1351, 1356, 6 Cal. Rptr.;3&e&@al. Rules Prof. Conduct, Rule

3-114.

All attorneys are expected to possess knowledge of legal principles that are commonly known by well-informed
attorneys. They also have a duty to discover additional rules of law that, although not commonly known, may readily be
found by standard research techniquesSmith v. Lewis (1975) 13 Cal. 3d 349, 355 n. 3, 358, 118 Cal. Rptr. 621, 530
P.2d 589 , overruled in part, Inre Marriage of Brown, 15 Cal. 3d 838, 126 Cal. Rptr. 633, 544 P.2d 561, 1976 Cal.
LEXIS 192). Whether a legal principle is commonly known, or can readily be discovered by standard research
techniques, is often a difficult question. The California courts generally have held attorneys who prepare wills and trusts
to a high standard of competence, even requiring them to be familiar with difficult details of federal tax law. In one
case, for example, the Court of Appeal found an attorney who had drafted a bypass trust that gave a general power of
appointment to the settlor's wife, and thus caused the trust corpus to be included in the wife's estate for estate tax
purposes, to be guilty of negligenceBucquet v. Livingston (1976) 57 Cal. App. 3d 914, 922-923, 129 Cal. Rptj. 514

The court admitted that the provisions of the Internal Revenue Code and Treasury regulations relating to powers of
appointment were a "technicality-ridden legal nightmare," but nevertheless found that the tax problems caused by
powers of appointment were within the ambit of reasonably competent practitioners and should be known by them [
Bucquet v. Livingston (1976) 57 Cal. App. 3d 914, 922, 129 Cal. Rptr].3fh4nother case, the Court of Appeal held

an attorney liable for drafting a "Clifford" trust and related license agreement that failed to achieve the client's objective
of avoiding income taxation on the trust income. The court held that the attorney was chargeable with knowledge of the
"Clifford" trust rules, despite their admitted complexitytorne v. Peckham (1979) 97 Cal. App. 3d 404, 409-414, 158
Cal. Rptr. 714; see Helvering v. Clifford (1940) 309 U.S. 331, 60 S. Ct. 554, 84 L. Ed; 88 alsdPub. L. No.

99-514 (Tax Reform Act of 1986), § 1402(a), abolishing former "Clifford" trust ruldsRuftC. § 673(a)

An attorney who does not have sufficient skill and knowledge to competently perform the services that a client requests
must acquire the necessary skill and knowledge before the services are performed, or associate or consult another
attorney who is reasonably believed to be compet€at.[Rules Prof. Conduct, Rule 3-110[BAn attorney must refer

a client to a specialist, or recommend the assistance of a specialist, if a reasonably skillful and careful practitioner would
do so under similar circumstancesHorne v. Peckham (1979) 97 Cal. App. 3d 404, 414-415, 158 Cal. Rptf. 714

[c] Inducing or Accepting Gifts from Clients

Estate planning attorneys have a general duty not to induce their clients to bestow benefits on them unless the applicable
standards of fairness and disclosure are satisfied Cal. Rules Prof. Conduct, Rules 3-3@0ty to avoid adverse

interests), 4-400 (duty not to induce client to make gift to attorney)]. Although accepting testamentary or inter vivos

gifts from a client is not absolutely prohibited, these gifts raise both ethical and legal issues and may subject an attorney
to civil liability or professional discipline. In addition, such gifts can be easier to challenge than other gifts, especially
when the attorney is not a relative of the client and prepared the will or other instrument containing theegift |
discussiorbelow].

Rule 4-400 of the California Rules of Professional Conguohibits every member of the State Bar from inducing a

client to make a substantial gift, including a testamentary gift, to the member or to the member's parent, child, sibling,

or spouse, except when the client is "related to the member." The rule does not define the phrase "related to the
member." It is likely, however, that the phrase extends to persons who are related to the attorney by marriage as well as
by blood [compare Prob. Code 88 21350(12)1351(a) notedbelow; which specifically apply to relatives by marriage].

If, for example, the client is a sister or brother of the attorney, the express wording of Rule 4-400 would permit the
attorney to induce the sister or brother to make a gift to one of the attorney's children. If the client is married to a sister
or brother of the attorney, it is probable that in this case the attorney also could properly induce the client to make a gift
to the sister or brother. Rule 4-400 is subject to general standards of fairness and the absence of undue @dluence [
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Rules Prof. Conduct, Rule 4-40Discussion]. The official discussion of the rule makes it clear that an attorney who
participates in the preparation of an instrument memorializing a gift that is otherwise permissible should not be subject
to professional discipline. If impermissible influence has occurred, however, discipline is appropeabRu]es Prof.
Conduct, Rule 4-4QMiscussion].

Rule 3-300 of the California Rules of Professional Congurohibits every member of the State Bar from knowingly
acquiring a pecuniary interest adverse to the client, unless (1) the acquisition and its terms are fair and reasonable to the
client and are fully disclosed and transmitted to the client in a manner that should reasonably have been understood by
the client, (2) the client is advised in writing that he or she may seek the advice of an independent lawyer of his or her
choice and is given a reasonable opportunity to seek that advice, and (3) the client thereafter consents in writing to the
terms of the acquisition.

When an attorney participates in the preparation of a will, trust, or other instrument that makes a transfer to the attorney
or to certain of the attorney's relatives, employees, or business partners, the transfer may be challenged on several
grounds. The transfer may be presumed to be the product of the attorney's undue influence and, in such an event, may
be set aside on the ground that it was obtained in violation of the attorney's fiduciary detestate of Auen (1994)

30 Cal. App. 4th 300, 310-311, 35 Cal. Rptr. 2d §5When an attorney is acting as an attorney, anything of value that

the attorney obtains from the client other than compensation for legal services performed is "undue" and triggers the
presumption of undue influence Estate of Auen (1994) 30 Cal. App. 4th 300, 310, 312-315, 35 Cal. Rptr. 2H 557

An "undue" benefit received by an attorney may consist of a devise under a will, a gift made from a trust, or an inter
vivos gift. It may also consist of devises or gifts made to the attorney's relatiEestfte of Auen (1994) 30 Cal. App.

4th 300, 310, 35 Cal. Rptr. 2d 557 Estate of Lind (1989) 209 Cal. App. 3d 1424, 1430, 257 Cal. Rptr]853

In addition, if a transfer is to a person who is a "disqualified person" uRdas. Code § 2135¢he transfer is invalid

unless it falls within one of the statutory exceptions specifiedrob. Code § 2135]Prob. Code § 21350(3)

"Disqualified persons"” include such persons as the attorney who drafted the instrument, the attorney's relatives and law
partners, other fiduciaries such as conservators or trustees, care custodians, and relatives of those irsteifrals [

Code § 21350(aljdetailed definitions)]. For a detailed discussion of "disqualified persons," the exceptions, and the
operation of these statutes in general, Bae60A, Gifts, § 60A.16/iolation of Probate Code provisions relating to

donative transferdqrob. Code 8§ 21350 et séds grounds for professional discipline if the attorney knew or should

have known of the facts leading to the violatidul. & Prof. Code § 6103]6

[d] Liability to Third Parties

An attorney who renders estate planning services negligently may be liable for resulting damages, not only to the client
who requested and paid for the services but also to third parties whom the attorney has never met. In the landmark case
of Lucas v. Hammthe California Supreme Court held that privity of contract is not required to bring an action against

an attorney for malpractice in the preparation of a will. Since it is clearly foreseeable that the beneficiaries of a will will
be harmed if the attorney fails to prepare the will correctly, the court held that those beneficiaries have standing to
recover damages against the attorney in appropriate cadaschs v. Hamm (1961) 56 Cal. 2d 583, 590-591, 15 Cal.

Rptr. 821, 364 P.2d 685 Garcia v. Borelli (1982) 129 Cal. App. 3d 24, 32, 180 Cal. Rptr. {ié8nded beneficiaries

of will who lose their testamentary rights because of failure of attorney who drafted will to properly fulfill his or her
obligations under contract with testator may recover damages as third party beneficiaries and also on tort liability for
breach of duty owed directly to beneficiaries)]. By logical extension, the same rule applies to the beneficiaries of a trust
instrument.

Attorneys who prepare wills and trust instruments are not always liable to the intended beneficiaries of those
instruments, however. Whether in a specific case an attorney can be held liable to a third party not the attorney's client
depends on various factors, including the extent to which the attorney's services were intended to affect the third party,
the foreseeability of harm to the third party, the degree of certainty that the third party in fact suffered injury, the
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closeness of the connection between the attorney's negligence and the third party's injury, the moral blame attached to
the attorney's conduct, the policy of the law in preventing future harm, the likelihood that imposing liability might
interfere with the attorney's ethical duties to the client, and whether imposing liability would impose an undue burden
on the legal profession [Lucas v. Hamm (1961) 56 Cal. 2d 583, 588, 15 Cal. Rptr. 821, 364 P.2d @@bore v.

Anderson Zeigler Disharoon Gallagher & Gray (2003) 109 Cal. App. 4th 1287, 1295, 135 Cal. Rptr. 2d B88quet

v. Livingston (1976) 57 Cal. App. 3d 914, 921, 129 Cal. Rptr.b14

An attorney preparing a will for a testator does not owe a duty to the beneficiary of the will or to the beneficiary under a
prior will to ascertain and document the client's testamentary capacity. When the testator's testamentary capacity is the
basis for a will challenge, the testator's true intent is the central question, and that intent cannot be ascertained from the
will or other challenged estate plan document. The attorney who is persuaded of the client's testamentary capacity by
the attorney's own observations and experience, and who drafts the will accordingly, fulfills the attorney's duty of
loyalty to the testator. In doing so, the attorney should not be required to consider the effect of the new will on
beneficiaries under a former will or beneficiaries of the new will. These beneficiaries do not have a cause of action
against the attorney for malpractice. Their remedy is to contest the probate and challenge the will on the ground that the
testator lacked testamentary capacity at the time of executing the Wilbpre v. Anderson Zeigler Disharoon

Gallagher & Gray (2003) 109 Cal. App. 4th 1287, 1298-1307, 135 Cal. Rptr. 2d@&8&ney's duty of loyalty to client

might be compromised by imposing duty to beneficiaries in these circumstances)].

In one case, the court was asked to decide whether an attorney who prepared a will for a client but did not take steps to
make sure that the client executed the will before the client's death could be held liable to a beneficiary named in the
unsigned will for failing to see to it that it was executedjadovich v. Locke-Paddon (1995) 35 Cal. App. 4th 946, 41
Cal. Rptr. 2d 573. The attorney had prepared a "first draft" of the will and delivered it to the client. The attorney and
the client had no contact thereafter, and the client died without executing the will. The Court of Appeal held that the
mere fact that the client asked the attorney to prepare a will with specific provisions did not raise a duty on the part of
the attorney to see to it that the will was signedadovich v. Locke-Paddon (1995) 35 Cal. App. 4th 946, 965, 41 Cal.
Rptr. 2d 573. The court stated that it would improperly compromise the attorney's primary duty of undivided loyalty to
the client if the attorney were required to exert pressure on the client to execute estate planning documents without
delay [ Radovich v. Locke-Paddon (1995) 35 Cal. App. 4th 946, 965, 41 Cal. Rptr. 2Jd B8 fact that the will was

not signed distinguished the case frhocas v. Hamni  Radovich v. Locke-Paddon (1995) 35 Cal. App. 4th 946,
957-959, 41 Cal. Rptr. 2d 573However, the court suggested that an attorméghtbe held liable if the evidence

showed that the client was strongly committed to executing a will that would benefit a particular beneficiary. Under
those circumstances, the attorney would have a duty to effectuate the client's commitRadbyich v. Locke-Paddon
(1995) 35 Cal. App. 4th 946, 964, 41 Cal. Rptr. 2d %73

In another case, the court held that when the attorney drafting a will is aware that a beneficiary may be a presumptively
disqualified donee undétrob. Code 8§ 21350he attorney has a duty of care to advise the client-testator that, absent

steps taken undétrob. Code § 21351(lip obtain a certificate of independent review from another attorney, the devise

to the proposed beneficiary, if challenged, will have a significant likelihood of failing because of the presumptive
disqualification. The attorney also has a duty to recommend that the client-testator seek independent counsel in an effort
to obtain this certificate [ Osornio v. Weingarten (2004) 124 Cal. App. 4th 304, 334, 21 Cal. Rptr. 3d. 246s duty

of care is owed to both the testator and the prospective benefici@gdrnio v. Weingarten (2004) 124 Cal. App. 4th

304, 334, 21 Cal. Rptr. 3d 246

For liability to attach, there must be a proximate causal connection between the attorney's breach of duty and the
resulting injury, and actual loss or damage resulting from the attorney's negligef@asgia v. McKenna & Cuneo

(2001) 25 Cal. 4th 1194, 1199, 108 Cal. Rptr. 2d 471, 25 P.3d;6 Redante v. Yockelson (2003) 112 Cal. App. 4th
1351, 1356, 6 Cal. Rptr. 3d LGsee Sisco v. Cosgrove, Michelizzi, Schwabacher, Ward & Bianchi (1996) 51 Cal. App.
4th 1302, 1307, 59 Cal. Rptr. 2d 64&ttorneys not liable to minor's mother for failing to arrange settlement of minor's
claim so that in event of minor's death, settlement proceeds would be paid solely to mother rather than to both of
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minor's parents; minor had no power of testamentary disposition and could not have agreed to such a settlement or
denied estranged father's rights under intestate succession statutes, so it was not possible for attorneys to have arranged
settlement in desired manner)].

A careful estate planning attorney will not test the limits of the rules imposing liability on attorneys for negligently
preparing wills, or failing to take steps to ensure that wills are executed promptly. Attorneys who render estate planning
services should be well acquainted with the principles and techniques of modern estate planning and render all estate
planning services in a competent, knowledgeable, and careful manner. For a more detailed discussion of the
professional responsibilities of estate planning attorneys, see California Wills & Trusts, Ethiegl Considerations

and Professional ResponsibilitfMatthew Bender).

Legal Topics:

For related research and practice materials, see the following legal topics:

Estate, Gift & Trust LawGeneral OverviewEstate, Gift & Trust LawTrustsGeneral OverviewEstate, Gift & Trust
LawWillsGeneral OverviewTax LawFederal Estate & Gift TaxesGeneral OverviewTax LawFederal Taxpayer
Groupsincome Taxation of Estates, Trusts & BeneficiariesGeneral Overview



Page 33

LexisNexis

11 of 195 DOCUMENTS
California Legal Forms--Transaction Guide
Copyright 2010, Matthew Bender & Company, Inc., a member of the LexisNexis Group.

DIVISION IV: WILLS AND TRUSTS
CHAPTER 60 ESTATE PLANNING
PART Il. LEGAL BACKGROUND

23-60 California Legal Forms--Transaction Guide § 60.12

§ 60.12 The Client's Estate

[1] In General

Estate planning should always begin with a careful consideration of the client's estate. For estate planning purposes, a
client's "estate" may be regarded as all of the property that the client owns or in which the client has an interest. This
definition is broad enough to include all kinds of property, tangible and intangible, real and personal, community,
guasi-community, and separate. It includes assets to which the client holds legal title as well as assets in which the client
holds only an equitable interest. It includes such obvious items as real estate, automobiles, stocks and bonds, cash on
deposit at banks, furniture and furnishings, jewelry, and works of art, as well as less obvious items, such as interests in
life insurance policies and the right to receive payments from retirement or pension plans. The client's estate will

include items that the client owns outright, as well as items held by trusts in which the client is either an income or a
remainder beneficiary.

It is important for a client to understand the all-encompassing nature of the client's "estate.” It is equally important,
however, for the client to understand the differences between a "probate esta#{@],[below] and a "taxable estate"
[se€[3], below]. These latter two terms are the subject of much confusion among clients, and even among some
attorneys.

[2] Probate Estate

The client's "probate estate" consists of all property that the client owns, or in which the client has an interest, that is
subject to probate administration after the client dies. Probate administration is a judicial process under which all of the
assets of a decedent that are subject to the jurisdiction of the probate court are collected, valued, conserved, and
distributed, either under the terms of the decedent's will or, if the decedent left no valid will, in accordance with the laws
of intestate succession.

The probate estate should not be confused with the "taxable esta&3], below]. Many people die with substantial
probate estates that are not subject to any death taxes. Conversely, many people die without probate estates, but with
property that is nonetheless subject to substantial estate taxation.
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From a practical viewpoint, the probate estate can best be understood as all of a decedent's assets that cannot legally be
transferred to the persons entitled to receive them without an order of distribution issued by a probate court. Stated
otherwise, if the only way to transfer the assets to the persons entitled to the assets is to subject them to formal probate
administration, those assets comprise the "probate estate." If there is some other way of transferring those assets, they
are not included in the "probate estate." Assets that can be transferred in other ways include such items as property held
in trusts pee 8 60.17[2][3]], joint tenancy assets¢e 8§88 60.12[5]60.13[1][f], 60.17[4][b]], accounts in banks or

other savings institutions with "pay-on-death" payees, multiple-party accaeg$[60.17[4][c], the proceeds of life

insurance policies that are not payable to the estate or the personal representative of theeestgté(.13[1][h]

60.17[5]], and the proceeds of retirement and pension funds with designated "pay-on-death" beneficiaries.

[3] Taxable Estate

The client's "taxable estate" consists of all of the items of property that the client owns, or in which the client has an
interest, that are subject to estate taxation upon the client's death. For estate tax purposes, the taxable estate is properly
determined by first determining the value of the client's "gross estate" and then deducting the items entitled under the
estate tax law to be deducteskf I.R.C. § 205(definition of "taxable estate")Davis v. Comm'r (9th Cir. 2005) 394

F.3d 1294, 1297.

The Internal Revenue Code adopts a very broad definition of "gross estate." For estate tax purposes, the value of a
decedent's gross estate includes the value at the time of the decedent's death of all property, real or personal, tangible or
intangible, to the extent provided for in the Cod&R[C. § 2031see § 60.13[1] Some items of property are

specifically required to be included in the gross esta¢e[ e.g., |.R.C. 88 203property transferred within three years

of death),2036(transfers with retained life estat@037 (transfers taking effect at deatl2)38(revocable transfers),
2039(annuities)2040(joint interests) 2041 (powers of appointmentp042(proceeds of life insurance2043

(transfers for insufficient consideratior2044(property for which marital deduction was previously allowed)].

However, an item of property is required to be included in a decedent's gross estate whether or not it is specifically
required to be included if the decedent has at the time of death "an interest theRi@" B 2033 Whether a decedent

had a sufficient interest in an item of property to require its inclusion in the decedent's gross estate is usually a question
of local property law $ee, e.g., Helvering v. Rhodes' Estate (8th Cir. [B.T.A.] 1941) 117 F.2d 509, 510]

The fact that an item is not subject to probate administration and thus does not comprise part of a decedent's "probate
estate" has no bearing on whether the item is includible in the decedent's "gross estate."” Many items of property that are
not subject to probate administration are includible in the "gross estate." Items of this kind include the proceeds of life
insurance policies in which the decedent held "incidents of ownersbgg'I[.R.C. § 2042(proceeds of life

insurance)], property held by the decedent and another person as joint tesegntRR[C. § 204(oint interests)], and

property held by a decedent in an irrevocable inter vivos teest |.R.C. § 203@evocable transfers)].

For a more detailed discussion of estate taxation8%& 13
[4] Community and Quasi-Community Property

[a] Interests of Deceased and Surviving Spouses

When a married person dies in California, one half of the community property or the quasi-community property belongs
to the deceased spouse and the other half belongs to the surviving sBoseJode § 100(a)L01(a). Each spouse

has the right of testamentary disposition over that spouse's half of the community progestate of

Miramontes-Najera (2004) 118 Cal. App. 4th 750, 756, 13 Cal. Rptr. 3d.240

The half that belongs to the deceased spouse is subject to disposition in the same manner as other property. Thus it may
be transferred by willProb. Code § 6101 (bpr through the mechanism of an inter vivos trust. If a person who owns an
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interest in community or quasi-community property dies without a will, his or her half of the property will pass to the
surviving spouse under the laws of intestate succes8imb|] Code § 64011

For estate tax purposes, the value of a decedent's estate includes the decedent's half of the community or
guasi-community property. It does not include the surviving spouse's half of that progpesti?{ob. Code § 100(g)

The equal division of community or quasi-community property does not apply if the spouses have agreed to a non pro
rata division of that property (either as to the aggregate value or as to an individual sssé®ygb. Code 88 100(b)
101(b].

Although the phrase "one-half of the community property," as us&dab. Code § 100(als capable, on its face, of

meaning either one-half of the total value of all community property or one-half of each item of community property,

the courts have concluded that the statute means a decedent has a right to dispose of only one-half of each community
property asset to someone other than a spoukstate of Wilson (1986) 183 Cal. App. 3d 67, 70, 227 Cal. Rptr.]794

This rule is based on the nature of community property. Each spouse has a vested, undivided one-half interest in the
community property. A spouse's death only dissolves the community. It does not affect the character of the property
acquired or rights vested before the spouse's death. Because each asset is only half of his or hers to give, a spouse
cannot make a testamentary disposition to a third party of any specific item of community property except by a "forced
election" requiring the surviving spouse to elect to take under the testamentary scheme or to take his or her community
property share [ Estate of Wilson (1986) 183 Cal. App. 3d 67, 72, 227 Cal. Rptr.]7Bdr example, a spouse cannot

devise the family residence to a third party, even if there are sufficient other community assets to counterbalance the
value of the gift, because each spouse only owns an undivided one-half interest in the residestate[of Wilson

(1986) 183 Cal. App. 3d 67, 73, 227 Cal. Rptr. 194

Although this rule makes less practical sense with respect to fungible assets like money, it applies nevertisiates [

of Wilson (1986) 183 Cal. App. 3d 67, 73, 227 Cal. Rptr. . 9hus, for example, when a spouse has transferred
community property into pay-on-death accounts for third persons without the surviving spouse's consent, the surviving
spouse may enforce his or her community property interest in each account on an asset-by-asset basis, even if the
surviving spouse is already receiving more than one-half of the total community prop&sydte of

Miramontes-Najera (2004) 118 Cal. App. 4th 750, 753, 756-760, 13 Cal. Rptr. 3dss#)Prob. Code 8§ 5020

(provision for nonprobate transfer of community property on death executed by married person without spouse's written
consent is not effective as to nonconsenting spouse's interest in propéagja)(court must set aside nonprobate

transfer of community property as to nonconsenting spouse's interest in that property)]. Only one-half of the community
property funds in the account belong to the third person. The other one-half, which is the surviving spouse's share of the
community property, belongs to that spousdftate of Wilson (1986) 183 Cal. App. 3d 67, 68-69, 227 Cal. Rptr. 794

1

[b] When Subject to Probate Administration

A decedent's interest in community property may or may not be subject to probate administration after the decedent's
death. Any property that passes from the deceased spouse to the surviving spouse, regardless of whether the property is
separate or community, and regardless of whether it passes by will or under the laws of intestate succession, may be
transferred or "set aside" to the surviving spouse without probate administiatn [Code § 13500However, the
surviving spouse may elect to subject all or part of the property to administr&iob.[Code § 13502A surviving

spouse will often elect to subject community property to probate administration if the deceased spouse left debts that
must be paid out of the community assets and the spouse wishes to obtain a prompt and efficient termination of those
debts. A surviving spouse who receives property from a deceased spouse without administration will be personally
liable for the debts of the deceased spolelp. Code § 13550However, this liability is limited to the total amount of
property received from the deceased spouse that is not exempt from the enforcement of a money judgment, less the
amount of any liens or encumbrances against the properob] Code § 13551
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[c] "Stepped-Up" Basis for Community Property

Community property has one estate planning attribute that sharply differentiates it from separate property. Property that
is received by inheritance from a decedent receives a new (sometimes called "stepped-up") basis for income tax
purposes. For decedents dying before 2010, this basis is the fair market value of the property at the time of the
decedent's deathR.C. § 1014(a)(1)(f); a modified carryover basis rule applies generally for decedents dying after

2009 (.R.C. § 1023]. Property that is acquired by purchase, in contrast, has a basis equal to its original cost (as
adjusted for subsequent improvements or depreciatldR)(. 8 1012 cost basis)see I.R.C. 8§ 101@djustments to

basis)].

If a married person dies leaving his or her share of the community property to his or her surviving spouse, the surviving
spouse will have acquired one half of the community property by virtue of the original purchase and one half by
inheritance from the deceased spouse. In the absence of some special provision, this would result in the acquisition of a
new date-of-death basis for one half of the property and the retention of the original cost basis for the other half. Under
these circumstances, however, a special provision of the Internal Revenue Code gives a new, date-of-death basis to both
halves of the community property, for decedents dying before 20R0J. § 1014(b)(6)(f)]. If the property has

appreciated substantially since it was originally purchased, and if the surviving spouse sells the property after the
deceased spouse's death, this new date-of-death value basis will typically produce significant income tax savings. The
result is otherwise, however, if the property received from the deceased spouse was separate property, as there is no
comparable provision giving both halves of separate property a new, date-of-death value basis when it is acquired by a
surviving spouse. For this reason, it may be more desirable for a surviving spouse to receive community rather than
separate property from the deceased spouse, particularly if the property has appreciated substantially in value. If one
spouse owns substantial separate property, it may thus be desirable to transmute the property to community property
before either spouse dies [for estate planning uses of transmutation agresee§t§0.17[8][c].

For decedents dying after 2009, a modified carryover basis rule generally applies, under which recipients of property
transferred at the decedent's death receive a basis equal to the lesser of the adjusted basis of the decedent in the property
or the fair market value of the property on the date of the decedent's déath.[§8 1022(d) Each decedent's estate,

however, generally is permitted to increase (i.e., step up) the basis of assets transferred by up to a total of $1.3 million
[ILR.C. 8 1022(b)(2)(2)(B)). The $1.3 million is increased by the amount of unused capital losses, net operating losses,

and certain "built-in" losses of the deceddnR[C. § 1022(b)(2)(Q)

In addition, for decedents dying after 2009, the basis of property transferred to a surviving spouse can be increased by
an additional $3 million. Thus, the basis of property transferred to surviving spouses can be increased by a total of $4.3
million [1.R.C. § 1022(c)(1)(2)(B)]. Nonresidents who are not U.S. citizens will be allowed to increase the basis of
property by up to $60,000, but may not increase that amount by any |d0$33.[8 1022(b)(3) The decedent is treated

as having owned the surviving spouse's one-half share of community property (which will be eligible for a basis
increase) if at least one-half of the property was owned by, and acquired from, the de¢&lént§ 1022(d)(1)(B)(i\)

Thus, similar to the rule under pre-2010 laseg I.R.C. § 1014(b)(B)both the decedent's and the surviving spouse's

share of community property could be eligible for a basis increlaRed. § 1022(d)(1)(B)(iV)

For a discussion of special considerations in estate planning for community property, see California Wills & Trusts,
Ch. 3,Selecting the Proper Estate Planning Devig@datthew Bender). For general coverage of agreements between
spouses respecting the character of their property, see ChPadShuptial Agreements

[5] Joint Tenancy Property

[a] In General

Joint tenancy is a form of co-ownership of property in which two or more persons hold title to property in equal shares
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and as a result of a transfer in which they are named as joint ters@<jv. Code § 683(MWhen one joint tenant
dies, his or her interest in the joint tenancy passes by operation of law to the surviving joint tenant or teBatase[ of
Dow (1947) 82 Cal. App. 2d 675, 680, 186 P.2d 977

A joint tenancy interest does not become part of a deceased joint tenant's probate estate, and it cannot be transferred by
the deceased tenant's will Estate of Bibb (2001) 87 Cal. App. 4th 461, 469, 104 Cal. Rptr. 2d 4Estate of

Petersen (1994) 28 Cal. App. 4th 1742, 1746-1747, 34 Cal. Rptr. 2¢ 488ldberg v. Goldberg (1963) 217 Cal. App.

2d 623, 628, 32 Cal. Rptr. 93see Prob. Code §8 6600(b)(1)3050(a)(1)joint tenancy property excluded from estate

for purposes of small estate set-aside and transfer of small estate without administration)]. However, a joint tenancy

may be severed by all of the joint tenants acting together, or by one of the joint tenants acting alone, provided that the
required formalities are observesktfe Civ. Code § 683.2(g)); see alsdb], below]. Once a joint tenancy has been

effectively severed, the interest of the severing joint tenant may be transferred in the same manner as any other property,
including by will.

[b] Severance of Joint Tenancy

All of the joint tenants may sever a joint tenancy in real property by executing a written instrument that severs the joint
tenancy, or by executing an agreement that the tenancy is or will be segeee@ilv. Code § 683.2(dOne joint tenant

acting alone may sever a joint tenancy in real property by executing and conveying a deed conveying his or her interest
in the property to a third partydiv. Code § 683.2(a)(],)or simply by executing a written declaration or other

instrument that evidences his or her intent to sever the joint ten&ieyCode § 683.2(a)(2)However, a deed,

declaration, or other written instrument will not terminate the survivorship rights of the other joint tenants unless it is
recorded before the death of the severing joint ten@ivt. [Code § 683.2(c)(],)or acknowledged by the severing joint

tenant at least three days before the severing joint tenant's death and recorded not more than seven days after the death
[Civ. Code § 683.2(c)(3)

When three persons hold title to real property as joint tenants, a deed from two of the tenants to themselves as joint
tenants is effective to sever the joint tenancy, even when the deed is not recorded until after the death of one of the
severing joint tenants, since the rule requiring that the deed be recorded or acknowledged before the severing joint
tenant's deatrspe Civ. Code § 683.2{aJoes not apply to a deed from one joint tenant to another joint tend®e v.

Re (1995) 39 Cal. App. 4th 91, 98-99, 46 Cal. Rptr. 24.62

[c] Property Characterization Issues in Estate Planning Context

Joint tenancies are widely used by married persons in California. However, it is not commonly understood that joint
tenancy and community property are inconsistent concepts and cannot properly exist in the same property at the same
time [see Tomaier v. Tomaier (1944) 23 Cal. 2d 754, 758, 146 P.2d 98%berell v. Siberell (1932) 214 Cal. 767,
770-772,7 P.2d 1003see also Fam. Code § 7pbMoreover, the fact that married persons take title to property as joint
tenants does not conclusively prove that they hold the property as joint tenants at the time of death.

If a husband and wife acquire property by a written instrument in which they are described as husband and wife, it is
presumed that they take the property as community propeiBg{ate of Petersen (1994) 28 Cal. App. 4th 1742, 1747,

34 Cal. Rptr. 2d 449. UnderFam. Code § 803(¢chowever, if the property was acquired before January 1, 1975, the
community property presumption may be overcome merely by showing that a "different intention" was expressed in the
instrument. A statement in the instrument that the spouses take the property as joint tenants is sufficient to express such
a "different intention" and to establish that the property is joint tenancy property for this purpBstafe of Petersen

(1994) 28 Cal. App. 4th 1742, 1747, 34 Cal. Rptr. 2d 448 other words, in determining the character of real property

on the death of a spouse, there was a rebuttable presumption that the property is as described in tiestaedf

England (1991) 233 Cal. App. 3d 1, 5, 284 Cal. Rptr. 38Rarol evidence was admissible, however, to show that the
parties intended the property to be community property, regardless of the form of title in the demddier v.
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Tomaier (1944) 23 Cal. 2d 754, 757, 146 P.2d 90&dwards v. Deitrich (1953) 118 Cal. App. 2d 254, 260, 257 P.2d
750; Schindler v. Schindler (1954) 126 Cal. App. 2d 597, 602, 272 P.2d.598%& presumption created by the deed

could not be overcome by testimony of the hidden intentions of the parties, but only by evidence tending to prove a
common understanding or an agreement that the character of the property was to be other than joint tenancy [
Machado v. Machado (1962) 58 Cal. 2d 501, 506, 25 Cal. Rptr. 87, 375 P.2dé#5 Hansford v. Lassar (1975) 53

Cal. App. 3d 364, 372-374, 125 Cal. Rptr. 8@4scussing what evidence can be used to show the existence of a
common understanding or agreement)]. Because this presumption caused problems in connection with marital
dissolutions, it was replaced with a contrary presumption, currently codifiednim Code § 258%hat for purposes of
division of property on dissolution of marriage, property acquired by the parties in joint form during marriage, including
joint tenancy property, is presumed to be community property. However, since the Family Code presumption applies
only to property divisions in connection with marital dissolutions, it has no effect on the characterization of property, or
the application of the presumption in favor of the form of title, in other situatieas [ Hansford v. Lassar (1975) 53

Cal. App. 3d 364, 371, 125 Cal. Rptr. 8D4

The statutory transmutation requirements that became effective on January 1, 1985, can substantially affect the
characterization of property that is held in joint tenancy form but that was acquired with community property assets.
The state of the law with respect to the character of such assets is probably best described as unsettled, although it is
possible to draw some conclusions from the statutes and cases relying on the statutory transmutation provisions.

Any transmutation made on or after January 1, 1985, is invalid unless made in writing by an express declaration that is
made, joined in, consented to, or accepted by the spouse whose interest in the property is adverselyraiec@ade

§ 852(a). Gifts between spouses of clothing, jewelry, and other tangible items of a personal nature and a value that is
not substantial under the circumstances of the marriage are not covered by this requiFemmer@gde § 852(¢)In

Estate of MacDonaldthe California Supreme Court held that, to satisfy the requirement of an "express declaration," a
writing mustexpressly statéhat the characterization or ownership of the property is being changedtate of

MacDonald (1990) 51 Cal. 3d 262, 272, 272 Cal. Rptr. 153, 794 P.2d 91rire Marriage of Starkman (2005) 129

Cal. App. 4th 659, 663-665, 28 Cal. Rptr. 3d §8fause in trust agreement providing that property transferred to trust

is community property unless transferor spouse identifies it as separate property was insufficient to transmute husband's
separate property, which he failed to identify as separate property, to community property)]. Use of extrinsic evidence
to prove that the writing effected a transmutation is preclude&$tate of MacDonald (1990) 51 Cal. 3d 262, 264, 272

Cal. Rptr. 153, 794 P.2d 9111

There is no exception from the "express declaration" requirement for partial performance of an agreement to transmute
property [ Inre Marriage of Benson (2005) 36 Cal. 4th 1096, 1100, 32 Cal. Rptr. 3d 471, 116 P.3d.18&2. Code

§ 852(a)is stated in the negative--that is, an agreement to change the character of marital propenglisl unlesst

is in writing, contains an express declaration by which the transmutation is made, and is accepted in some fashion by the
adversely affected spouse--as though all intendments weigh against finding compliance with the requirements for
transmutation in the usual case. Furthermore, no exception to the requirement of an "express" written declaration
appears irFam. Code § 852(a)lhe California Supreme Court has concluded that these features suggest the legislature
envisioned a standard for transmutations from which married couples could not freely depare[Marriage of

Benson (2005)36 Cal. 4th 1096, 1104, 32 Cal. Rptr. 3d 471, 116 P.3d]1T&2 writing requirement oFam. Code §
852(a)cannot be satisfied when there is no writing at all about the subject property, and when a transmutation would
have to be inferred from acts surrounding the parties' purported agreementd Marriage of Benson (2005)36 Cal.

4th 1096, 1107, 32 Cal. Rptr. 3d 471, 116 P.3d 1132owever, these requirements for a valid transmutation do not

apply when separate property and community property have been commingled or otherwise coRr@imeddde §

852(d) see Inre Marriage of Weaver (2005) 127 Cal. App. 4th 858, 870-871, 26 Cal. Rptr. 3dra@d¢mutation of

real property parties purchased before marriage to community property occurred as consequence of commingling
parties' separate property interest with community property used to pay for mortgage and home improvements during
marriage)].
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Two consequences of the transmutation statutes are especially important in the context discussed here. First, oral
transmutations of property may no longer be made (oral transmutations predating January 1, 1985, however, remain
valid if they met the pre-1985 requiremenseg Fam. Code § 852(g)Second, a deed reciting that married persons

hold title to real property in joint tenancy does not meet the requirements for a transmutation agreement because it is not
"made, joined in, consented to, or accepted by the spouse whose interest in the property is adversely affected" within the
requirements oMacDonald[see Fam. Code § 852(a)

A distinction has been made between an inteitansmuteproperty (which is subject to the statutory avidcDonald
requirements) and an intent merelyttansfer property without probate@hen one of the spouses dies (which the court

held was not subject to those requirementskEs$tate of Peterserthe husband and wife acquired annuity contracts with
community funds. The contracts contained no language stating that the character of the property was transmuted from
community to separate, but they did provide that on the death of one of the spouses, the annuities would be paid to the
surviving spouse. The Court of Appeal stated that it was possible for spouses to agree that, on the death of one of them,
the property would be transferred to the other spouse without probate, without also transmuting the property from
community to separate property Estate of Petersen (1994) 28 Cal. App. 4th 1742, 1750, 34 Cal. Rptr. 20649

Prob. Code § 5022(a)consent of spouse to nonprobate transfer not a transmutation of spouse's interest in the

property)]. When the husband and wife merely provide that the community property will be transferred to the survivor
outside of probate, the property may be described as "community property with a right of survivordbgate of

Petersen (1994) 28 Cal. App. 4th 1742, 1750, 34 Cal. Rptr. 2d 44% community property for all purposes except

transfer to the surviving spouse without probate on the death of the first spouse. The result would be different, however,
if the joint tenancy was created with some person other than the surviving spouse. In that case, a transmutation would be
necessary, and the requirement&esfate of MacDonalavould have to be satisfied [ Estate of MacDonald (1990) 51

Cal. 3d 262, 272, 272 Cal. Rptr. 153, 794 P.2d 911

[d] Joint Tenancy Property Held After Dissolution of Marriage

When a husband and wife hold title to real property as joint tenants and their marriage is terminated by a judgment of
dissolution, the court ordinarily will decide whether the joint tenancy property is community property and thus subject

to division by the court, or separate property and not subject to division. In some cases, however, the court may render a
"status-only" judgment, which is a judgment that terminates the marriage but does not adjudicate property issues. When
the court does this, questions as to the proper characterization of the property may arise at some later time, even after
the death of one of the parties.

A status-only judgment of dissolution does not automatically sever a joint tenamistdte of Layton (1996) 44 Cal.

App. 4th 1337, 1342, 1344, 52 Cal. Rptr. 2d 35However, if the court reserves jurisdiction to decide property issues,

the court may later sever the joint tenancy and divide the property between the parties, even after one of the parties has
died. In that case, the property is deemed to be divided "upon the dissolution of the marriage," and the rules applicable
to division of property upon dissolution of marriage applylp re Marriage of Hilke (1992) 4 Cal. 4th 215, 220, 14

Cal. Rptr. 2d 371, 841 P.2d 89%kee Fam. Code § 2581

For purposes of division of property on dissolution of marriage, property acquired by the parties during marriage in
joint form, including property held in tenancy in common, joint tenancy, or in tenancy by the entirety, or as community
property, is presumed to be community propeRgi. Code 8§ 2581 This presumption is a presumption affecting the
burden of proof and may be rebutted (1) by a clear statement in the deed or other documentary evidence of title by
which the property is acquired that the property is separate property and not community property; or (2) proof that the
parties have made a written agreement that the property is separate prépentyJode § 2581 In re Marriage of

Weaver (2005) 127 Cal. App. 4th 858, 865-866, 26 Cal. Rptr. 3dd2derFam. Code § 2581spouses cannot hold

property in joint title while preserving its separate property characterization through oral or implied agreements)]. When
the court in a dissolution of marriage proceeding has issued a status-only judgment but reserved jurisdiction to
determine property issues, it must apply this rebuttable presumption in any subsequent proceeding to determine the
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character of property held in joint tenancy [n re Marriage of Hilke (1992) 4 Cal.4th 215, 221-222, 14 Cal. Rptr. 2d
371,841 P.2d 891 In re Marriage of Allen (1992) 8 Cal. App. 4th 1225, 1231-1235, 10 Cal. Rptr. 2d 91 éhe

court finds that the presumption applies and is not adequately rebutted, the court must sever the joint tenancy and divide
the property as community property, even when one of the parties is already deade[Marriage of Hilke (1992) 4

Cal. 4th 215, 221-222, 14 Cal. Rptr. 2d 371, 841 P.2d 89th re Marriage of Allen (1992) 8 Cal. App. 4th 1225,

1231-1235, 10 Cal. Rptr. 2d 916

Married persons may also terminate a joint tenancy by taking action in the course of a dissolution proceeding that
evidences their intention to terminate the joint tenancy. They may, for example, agree to treat the property as
community property either by agreeing that the court may divide the propehtyrg Marriage of Allen (1992) 8 Cal.

App. 4th 1225, 1227, 1231, 10 Cal. Rptr. 2d 918 that the property may be sold and the proceeds divided by the court
[ Estate of Seibert (1990) 226 Cal. App. 3d 338, 341, 276 Cal. Rptr].50& agreement to terminate a joint tenancy
may be evidenced by an oral stipulation reduced to court order in the dissolution proceedings. When this is done, the
joint tenancy is terminated and the property is treated as community property for purposes of division on dissolution [
In re Marriage of Allen (1992) 8 Cal. App. 4th 1225, 1227, 1231, 10 Cal. Rptr. 2d 9EG&tate of Seibert (1990) 226

Cal. App. 3d 338, 341, 276 Cal. Rptr. 5p8

The mere fact that the court renders a status-only judgment and reserves jurisdiction to adjudicate property issues will
not overcome the effect of a joint tenancy deed if the parties never seek to litigate the property issues. If both parties die
before the court adjudicates the property issues, the rebuttable community property preswseptieemji. Code §

2587 does not apply. In that case, the property will be treated as joint tenancy property and, on the death of the first
spouse, the surviving spouse will acquire all of the property by right of survivorship. Upon the subsequent death of the
surviving spouse, the property will be subject to disposition in the estate of the surviving spdstatge of Layton

(1996) 44 Cal. App. 4th 1337, 1339-1344, 52 Cal. Rptr. 2d251

For discussion of the severance of joint tenancies uRdeln. Code § 560lwhich provides generally that a joint

tenancy created between a decedent and the decedent's former spouse is severed as to the decedent's interest if it was
created before or during marriage and, at the time of death, the former spouse is not the decedent's surviving spouse,
due to annulment or dissolution of marriage, §¢0.17[10][c].

[e] Advantages and Disadvantages of Joint Tenancy in Estate Planning Context

The popularity of joint tenancy is due in large part to the right of survivorship. When one joint tenant dies, his or her
interest in the joint tenancy property passes to the survivor and no probate administration is necé&sstatg pf Dow

(1947) 82 Cal. App. 2d 675, 680, 186 P.2d 9&ke Goldberg v. Goldberg (1963) 217 Cal. App. 2d 623, 628, 32 Cal.
Rptr. 93(probate court has no jurisdiction over joint tenancy property)]. Notwithstanding this advantage, joint tenancies
suffer from distinct estate planning disadvantages. Although the surviving joint tenant will receive all of the property
when the first tenant dies, some other device will be necessary to transfer the property on the death of the surviving
tenant. That device will almost always be a will or a trust. While both joint tenants are living, joint tenancy property
cannot be conveyed to a trust, so that joint tenancy property cannot be used to fund a marital deduction trust or a bypass
trust [seeCh. 71,Marital Deduction Trust Provisionkon the death of the deceased spouse. Further, when married
persons hold property in a joint tenancy, the property will not receive the double "stepped-up" basis that community
property receives when the first spouse dies. Only one-half of the joint tenancy property will receive a stepped-up basis
when the first spouse dies, while both halves of community property will receive that basis on the death of the first
spousegee |.R.C. § 1014(b)(6][c] , above see also I.R.C. § 102post-2009 rule)].

[6] Tenancy in Common

Tenancy in common is a form of co-ownership of real property by two or more persons that is neither a joint interest not
a partnership interesCjv. Code 88 685686]. A tenancy in common differs from a joint tenancy in that there is no right
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of survivorship when one of the tenants dies, and the interests of the tenants do not have to be equal (although they
often are). When a tenant in common dies, his or her interest in the property is subject to disposition by will or trust in
the same manner as other property.

[7] Partnership Interests

[a] In General

A partnership is an association formed by two or more persons to carry on a business as co-owners fee@IOfitf.
Code 8§ 16101(9)Civ. Code § 681 California law recognizes three basic types of partnerships: general partnerships
[see Corp. Code § 16100 et ségniform Partnership Act of 1994, effective Jan. 1, 19%8ealso Ch. 15, Part A,
Formation of General Partnershipdimited partnershipsdee Corp. Code § 15900 et s¢gniform Limited

Partnership Act of 2008%see Corp. Code 88 15912,Q45912.06operative date and limited application of former
limited partnership acts prior to January 1, 20K&e alsaChs. 16- 16B], and limited liability partnershipsge Corp.
Code 88 16951-16962ee alsdCh. 16C Limited Liability Partnershipg.

In general partnerships, the partners have equal rights to control and manage the partnership besiGesp.[Code §

16301, and are jointly and severally liable for the partnerships dedgte Corp. Code § 16308n limited partnerships,

the general partners have all of the rights of management and control of the partnership business and are personally
liable for the partnership debtsde Corp. Code §§ 15904.,045904.06ULPA '08)], whereas the limited partners do

not participate in the management and control of the business and generally are not liable for partnership debts beyond
the amounts of their capital contributior@drp. Code § 15903.03(4)JLPA '08); see Corp. Code 8§ 1564B5632(a)
(CRLPA); see also Corp. Code 88 15912,046912.06/operative date and limited application of former limited

partnership acts prior to January 1, 2010)].

A limited liability partnership is a type of general partnership which has complied with certain registration formalities
and limited the extent of its liability to creditors¢e Corp. Code 88§ 16951-169@iform Partnership Act of 1994)].
California limited liability partnerships may be formed only for the practice of architecture, law, or accountarpy [
Code 8§ 16101(8jUPA '94)].

In California, every general partnership is governed by the Uniform Partnership Act of 1994 (UPE&Y) Code §

16100 et sed. The UPA '94, which governed newly formed partnerships effective January 1, 1997, and all partnerships
as of January 1, 1998¢e Corp. Code § 161],dnade a number of important and fundamental changes in California
partnership law. As discussed in [below some of these changes can have a significant impact on estate planning for
partnerships. For a detailed analysis of the UPA '94 and its impact on California partnership law, see Ch. 15, Part A,
Formation of General Partnerships

[b] No Interest in Specific Partnership Property

A deceased partner has no interest in specific partnership property, but merely owns an interest in the partnership
business, with a right to participate in its profits, losses, and distributidogp] Code 8§88 162036401, 16503.

[c] Dissolution or Dissociation

Under the former version of the UPA [form&orp. Code § 15001 et sefepealed Jan. 1, 1999)], the death of a partner
dissolved a general partnership unless there was a written agreement of the partners providing otherwise, or unless the
probate court ordered the personal representative to continue as a partner fommeCode § 15031(4)epealed Jan.

1, 1999;see Prob. Code 8§ 9762The probate court could make such an order only upon a showing that it would be to

the advantage of the estate and in the best interest of the interested pBratm<lode § 9762(ayee Ch. 63, Will

Provisions, § 63.461[1][b][ii]].
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Under the UPA '94, the death of a partner does not cause the dissolution of the partnership, but rather merely
"dissociates" the deceased partner fronCibfp. Code § 16601(7)(A)The surviving partners have the right to continue

the partnership business, but the partnership has an obligation to buy out the deceased partner€anfer€side 8§

16701(a). The buyout price is the amount that would have been distributable to the deceased partner if, on the date of
the deceased partner's death, the assets of the partnership were sold at the greater of their liquidation value or the value
of the entire business as a going concern without the deceased partner and the partnership was wound up as of that date
[Corp. Code § 16701 ()

The UPA '94 contemplates that the surviving partners and the deceased partner's personal representative will seek to
reach an agreement as to a definite price for the deceased partner's iseEd30fp. Code § 16701{elf they do not

do so within 120 days after a written demand for payment, however, the partnership must make a cash payment of the
amount it estimates to be the buyout price, plus accrued interest and reduced by any@ffiget€pde § 16701(g)

The payment or tender must be accompanied by a statement of partnership assets and liabilities as of the date of the
deceased partner's death, the latest available partnership balance sheet and income statement, an explanation of how the
estimated amount of the payment was calculated, and a written notice that the payment is in full satisfaction of the
obligation to purchase unless, within 120 days, the deceased partner's personal representative commences an action to
determine the buyout pric€prp. Code 8§ 16701(#)Any such action must be commenced within the 120 days, or

within one year after written demand for payment if no payment or offer to pay is tendeogg. [Code § 16701() In

the action, the court may determine the buyout price, any offsets that the partnership is entitled to, and accrued interest
that the deceased partner's personal representative is entitled to, and enter judgment for any additional payment or
refund [Corp. Code 8§ 16701()

However, the UPA '94 makes it clear that the partnership has no obligation to buy out the deceased partner's interest in
the partnership if the partnership is dissolved and its business is wound up within 90 days after the deceased partner's
death Corp. Code § 16701]5In such an event, the partnership's assets and liabilities will be distributed as in the case

of any other windup and dissolution of a partnership business Corp. Code § 16801

[d] Importance of Partnership Agreement

Partnerships are often governed by written partnership agreements. If there is a partnership agreement, and if it makes
provisions for the death of a partner, those provisions generally will govern the rights and obligations of the surviving
partners and the deceased partner's personal representatipe Code § 16103(4)If the attorney encounters in the

estate planning process a partnership thabtsnemorialized by a written partnership agreement, the attorney

ordinarily should strongly recommend to the client that a formal partnership agreement be prepa@¥d 15, Part A,
Formation of General Partnerships

A well-drafted partnership agreement will provide for the disposition of a partnership interest on the death of one of the
partners, either by winding up the business and liquidating its assets or by giving the surviving partner or partners the
right to purchase the deceased partner's interest. In many cases, the surviving partner(s) will have the obligation to
purchase the deceased partner's interest on terms set forth in the agreement. Buy-sell agreements are often funded with
life insurance on the life of the partners [for discussieeeCh. 8D,Buy-Sell Agreemenis

Before any effort is made to dispose of a partnership interest by will or trust, the governing partnership agreement
should be examined to determine the rights and obligations of the partners in the event of a partner's death. If the
agreement does not adequately provide for the dissolution of the business or the purchase of the deceased partner's
interest by the surviving partner(s), the attorney should propose that the agreement be amended to deal with those
important questions. For general discussion of buy-sell agreements, and complete buy-sell forms, seBGhS&D,
Agreements For more detailed discussion of the dissolution of general partnerships, see Ch. 15,sspRition of
General Partnershipg-or detailed discussion of estate planning considerations relating to partnerships and other
business interestsee California Wills and Trusts, Ch. 2@evises of Businesses and Business Inter@detthew
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Bender).
[8] Community Property With Right of Survivorship

[a] Effect of Manner of Holding Property

Spouses may hold title to property as "community property with right of survivorsip” [Code § 682.1effective

July 1, 2001)]. This form of title has all the tax benefits of community property, specifically a step-up in basis on both
halves of the property, and a right of survivorship that allows the property to avoid probate administration and its
attendant costsge[4][c], and [5][e], abové. This manner of holding title was previously available for securities and
securities accounts under the Uniform TOD Security Registrationsset Prob. Code § 5500 et spdeffective July 1,
2001, spouses may take title to real and personal property as community property with a right of survi@ship [
Code § 682.1but see Civ. Code § 682.1(b)

When real or personal property is held as community property with a right of survivorship, and one of the spouses dies,
the property passes to the surviving spouse without estate administration, pursuant to the terms of the instrument and
subject to the same procedures as property held in joint ten&icyQode § 682.1(asee[5], above; see also §

60.17[4][b]]. In addition, the community property character ensures that both spouse’s interests receive an automatic
step-up in basis when the first spouse diéw| Code § 682.1(axee[4][c], abovg. Because the property remains

community property for purposes of liability for debts, and therefore generally liable for debts of either spouse, "true"
joint tenancy may provide better asset protection against the debts of the deceased spouse: the interest of a joint tenant
terminates on death and the survivor takes the property free from any claims of the deceased tenant's creditbis |

v. Cortlandt Corp. (1992) 11 Cal. App. 4th 1313, 1318, 15 Cal. Rptr. 2dsg® Anderson v. Southern Pac. Co. (1968)

264 Cal. App. 2d 230, 232, 70 Cal. Rptr. 389

The statutory authorization for this manner of holding title does not apply to a joint account in a financial institution
governed byProb. Code § 5100 et seffCiv. Code § 682.1(B) Specifically, this manner of holding property is not
authorized for joint, P.O.D., and Totten trust accounts including checking accounts, savings accounts, certificates of
deposit, share accounts, and similar arrangemsatsCiv. Code 88 682.1(l983(b) see also Prob. Code 8§ 5122(a)
5133. For further discussion, see60.17[4][c].

PRACTICE TIP:
When a surviving spouse is the surviving joint tenant, estate administration ordinarily is not an issue.
Joint tenancy property held by spouses passes to the surviving spouse without administration;
community property may pass to the surviving spouse without administration, provided that the deceased
had a will [ see Prob. Code § 13650 et sedittorneys' fees for services in connection with a petition to
determine or confirm property passing to a surviving spouse is determined by private agreement and
ordinarily is not subject to court approvatjob. Code § 13660

[b] Documentation Requirements

Civ. Code § 682.1(appplicable to transfer instruments created on or after July 1, 2001, provides that the community
property of a husband and wife may pass to the surviving spouse on the death of the other spouse without estate
administration when the property is expressly declared to be community property with right of survivorship in the
transfer document. When accepted in writing on the face of the transfer document by a statement signed or initialed by
the grantee spouses, the property passes to the survivor without administration and with a stepped up basis on both
halves of the community propertZ[v. Code § 682.1(apee I.R.C. § 1014(a)(1{b)(6); see alsd4][c], abové.

Although the statutory language "may be accepted in writisge[Civ. Code § 682.1(aounds permissive, the

Assembly Committee of the Judiciary has clarified that the parties' signatures or initials are required to demonstrate the
requisite clear intent to take the property as community property with a right of survivorship.
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Civ. Code § 682.1(a3pplies to instruments created on or after July 1, 2@l¢.[Code § 682.1(¢) For property held in

joint tenancy before this operative date, spouses do not necessarily need to execute and record new deeds. However, the
failure to establish the property as community property ordinarily will cause the surviving spouse's half interest not to
receive a stepped-up basis. Nevertheless, the issue does not arise if, depending on the value of the couple's property,
estate tax credits cover both spouse's estates. Further, with regard to the spouses' primary residence, the $250,000 per
spouse exemption on capital gains may obviate the need for change. As a caveat, the spouses may otherwise establish
their clear intent to hold their joint tenancy property as community property before the death of either speudRdyv.

Rul. 87-98, 1987-2 C.B. 206see also Fam. Code 88 850-85Bor example, the spouses might execute a transmutation
agreement to establish a clear intent to hold the subject property as community property. In general, transmutation
agreements must be made in writing, in the form of an express declaration, consented to or accepted by the spouse
whose interest in the property is adversely affected, but need not be receeddddm. Code 8§ 852(eee alsd5][c],

above Inre Marriage of Campbell (1999) 74 Cal. App. 4th 1058, 1062-1065, 88 Cal. Rptr. 2¢l 380e Marriage

of Barneson (1999) 69 Cal. App. 4th 583, 588, 81 Cal. Rptr. 2d]726

[c] Termination of Right of Survivorship

The right of survivorship inherent in assets held as community property with right of survivorship may be terminated
before the death of either spouse using the same procedures by which a joint tenancy may beGievé&edd §
682.1(a). For further discussion, see [5][ldbove

[9] Property Subject to Nonprobate Transfers

Various types of property interests may be subject to transfer after death without probate administration. If there is a
written instrument that provides that money or other benefits due to, controlled by, or owned by one person will be paid
after that person's death to another person or persons designated either in the instrument or in a separate writing, the
provision is not invalid merely because the instrument does not comply with the requirements for execution of a will
[Prob. Code § 5000(a)b)(1)]. Various types of instruments may provide for nonprobate transfers on death, including
insurance policies, contracts of employment, bonds, mortgages, promissory notes, certificated or uncertificated
securities, account agreements, custodial agreements, deposit agreements, compensation plans, pensions plans,
individual retirement plans, employee benefit plans, trusts, conveyances, deeds of gift, marital property agreements, and
other written instruments of a similar natuferpb. Code § 5000(3)

Although a will, in rare cases, may designate the person or persons to whom the transfer is to berotadedde §
5000(b)(1), it is more typical for that designation to be made in the governing instrument. Thus property subject to
nonprobate transfer does not usually form a part of the probate estat@ p0.12[Z]and is not usually subject to
transfer by will.

Notwithstanding this, nonprobate transfers may (and usually do) play an important part in an estate plan. For example,
the proceeds of a life insurance policy may by terms of the policy be payable directly to members of the insured's
family. If they are, the proceeds will not form part of the probate estate and will not be subject to disposition by will.
However, the proceeds will form a part of the insured's taxable este¢eg§ 60.12[J]if, at the time of death, the

insured holds any "incidents of ownership" in the politR[C. § 2042(F) Similarly, money deposited in a

multiple-party account (such as a joint account, a "P.O.D. account," or a Totten trust account) will be paid to the person
or persons designated to receive the funds after the death of one of the parties unless there is clear and convincing
evidence of a different intenPfob. Code § 5302ee Prob. Code 88 80Totten trust account” defined3130("joint

account" defined)5132("multiple-party account" definedp139("P.O.D." defined)5140("P.O.D. account" defined)].

The funds will not form part of the probate estate of the deceased party and will not be subject to disposition under the
deceased party's will.

Nonprobate transfers, like joint tenancies¢[5], abovd, have the virtue of avoiding probate. However, they are not
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usually subject to disposition under a will or trust, and for this reason special care must be taken to coordinate them with
an estate plan. Many estate planners seek to coordinate property subject to nonprobate transfers with other property by
transferring it to a revocable living trust, or by making the proceeds payable to the trustee of a revocable living trust.

For example, the trustee of a trust (revocable or irrevocable) can be designated as the death payee under a life insurance
policy. When that is done, the proceeds of the policy will be paid to the trustee after the insured dies and combined with
other assets of the insured's trust estate. Similarly, money that is deposited in financial institutions can be held in the
name of the trustee rather than deposited in a multiple-party account. If the trust is revocable, the settlor will have the

free use of the trust funds so long as he or she is living. When the settlor dies, however, the funds will be available to

the trustee for the purposes set forth in the trust instrument.

[10] Out-of-State Property

Many clients own property that is located outside California. Although the disposition of personal property is generally
governed by the laws of the decedent's domigke[Restatement (Second) of Conflict of Laws 88§ 26]))-2&6

disposition of real property is generally governed by the law of the state in which the real property is located
[Restatement (Second) of Conflict of Laws 88 236:24Ben a person dies owning real property located in more than
one state, some sort of probate proceedings may be necessary in every state in which the real property is located.

A revocable living trust may help to avoid the necessary of probating property in more than one state. If the trustee
holds title to the property, it will not be necessary to subject the property to probate administration. Rather, it may be
held or transferred with other property of the trust estate and paid or distributed to the persons designated in the trust
instrument.

Legal Topics:

For related research and practice materials, see the following legal topics:

Estate, Gift & Trust LawGeneral OverviewEstate, Gift & Trust LawProbateGeneral OverviewEstate, Gift & Trust
LawTrustsGeneral OverviewEstate, Gift & Trust LawWillsGeneral OverviewTax LawFederal Estate & Gift
TaxesGeneral Overview
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§ 60.12A Prospective Repeal of Federal Estate Tax

NOTE

REGARDING ESTATE TAX REPEAL: The federal estate tax has been repealed, effective for
decedents dying after 2009.R.C. § 2210(d) Similarly, the generation-skipping tax has been repealed,
effective for generation-skipping transfers after 2008.[C. § 2664 Until then, both taxes remain in
effect, subject to various phased-in changes discussed throughout this chapter.

However, under a sunset provision of the 2001 legislation that enacted the repeals, none of the
provisions of that legislation--including the repeal of the estate tax and generation-skipping tax--apply to
estates of decedents dying, gifts made, or generation-skipping transfers, after December 31, 2010 [Pub.
Law 107-16, § 901]. Thus, unless Congress affirmatively acts before the end of 2010 to extend the
provisions repealing the estate tax and generation-skipping tax, the estate tax law that was in effect
before enactment of the 2001 legislation (including the 55 percent maximum estate tax rate) will apply
again after 2010deePub. Law 107-16, § 901;R.C. § 2001before amendment by Pub. Law 107-16].

Most commentators believe that significant changes will be made to the estate tax law before its current
repeal date of January 1, 2010.

For now, estate tax planning after 2001 involves to some degree guessing how long a client will live.
Between now and 2011, estate planning may require year-to-year refinements tailored to each client, as
transitional increases in the estate and gift tax unified credit, estate tax rate decreases, and other changes
take effect [see I.R.C. 88 2001(c2010(c) 2505and discussion throughout this chapter]. For clients

who die in 2010, under the law as currently on the books no estate tax will bé.Bu@.[§ 2210(d) For

clients who are likely to live past 2010, estate tax planning for larger estates, under the law as currently
constituted, would involve many of the same considerations and planning techniques as under the law
that was in effect before the 2001 legislation, because post-2010 law will revert to that law in the absence
of further Congressional actiohR.C. § 2210(d) Again, however, it is important to recognize that there

is no guarantee that the much-touted repeal of the estate tax law will ever actually take effect in its
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current form, or be re-enacted before the 2010 sunset provision takes effect. Changes in the political
climate, the national economy and federal budget, and the political composition of Congress and the
executive branch may and probably will result in modifications to the 2001 repeal legislation. The nature
of such modifications is speculative at this point. Estate planners need to remain constantly aware of
developments in the legislative arena and will need to continually re-evaluate the probable effect of any
such developments on individual client estate plans.

Legal Topics:

For related research and practice materials, see the following legal topics:

Tax LawFederal Estate & Gift TaxesGeneral OverviewTax LawFederal Estate & Gift TaxesDefinition of Gross
EstateTax LawFederal Estate & Gift TaxesDefinition of Taxable EstateTax LawFederal Estate & Gift TaxesEstate Tax
ReturnsGeneral Overview
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8 60.13 Estate Tax Considerations

[1] The Gross Estate

[a] In General

Before the "taxable estate" can be determined, it is necessary to determine the client's "gross estate." As defined in the
Internal Revenue Code, the gross estate includes "the value of all property to the extent therein of the interest of the
decedent at the time of his deatth'H.C. § 203 This rule is broad enough to include all property that, under familiar

rules of property law, a decedent "owns" at the time of death. However, the Internal Revenue Code contains special
rules under which property that ordinarily is not considered to be "owned" is also included in the grossesthfe.C.

8§88 2035(gifts made within three years of deatB)36(transfers with retained life estat@037(transfers taking effect

at death)2038(revocable transfers?039(annuities)2040(joint interests) 2041 (powers of appointmentp042

(proceeds of life insurancelP43(transfers for insufficient consideratior?2044(certain property for which marital

deduction was previously allowed)]. The most important of these special rules are discussed in [b] thrdedwj],

Because the gross estate consists of all property held by the decedent to the extent of his or her interest in the property at
death, it includes a decedent's one-half interest in all community propgtZ[ 8§ 2031(a)2033.

[b] Transfers With Retained Life Estate

Underl.R.C. § 2036the gross estate includes the value of all property as to which the decedent has made a transfer, by
trust or otherwise, under which the decedent has retained the possession or enjoyment of the property, or the right to
receive the income from the property, for any period not ascertainable without reference to the decedent's death, or that
does not in fact end before the decedent's ddda@@. § 2036(d) This rule applies in the case of all transfers, except

bona fide sales for adequate and full consideration in money or money's WBB.[§ 2036(g)see Magnin v. C.I.R.

(9th Cir. 1999) 184 F.3d 1074, 1077-107r purposes of determining whether remainder interest is transferred for
adequate and full consideration, amount received must equal value of remainder interest only)]. A transferor retains
"possession or enjoyment” of property within the meaningRIC. § 2036(ajf the transferor retains a substantial

present economic benefit from the property rather than a speculative contingent benefit that may or may not be realized
[ Strangiv. C.I.R. (5th Cir. 2005) 417 F.3d 468, 4b#nefits transferor retained, including periodic payments made
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before his death, continued use of transferred property, and post-death payment of various debts and expenses, were
clearly substantial and present benefits, not speculative or contingent besedit®state of Bigelow (2007) 503 F.3d

955. 963-965 (full value of real property transferred to family limited partnership, where decedent and her children had
implied agreement that decedent would retain income and economic enjoyment of the transferred asset and that the inter
vivos transfer was not a bona fide sale for adequate and full consideration and should have been included in decedent's
gross estate).]. In addition, there must be an express or implied agreement at the time of the transfer that the transferor
will retain possession or enjoyment of the propefiiygas. Reg. § 20.2036-1{a)

This provision intended to bring in the gross estate property in which the decedent has retained a life estate, or a lifetime
income interest, as illustrated by the following cases:

# The assets a decedent transferred to a family limited partnership were not includable in the
decedent's gross estate because the transfer qualified as a bona fide sale for full and adequate
consideration; the decedent received a partnership interest that was proportionate to the assets
contributed, the decedent's capital account was credited with the assets contributed, and the decedent was
entitled to a distribution commensurate with her capital account balance on termination or dissolution of
the partnership. The decedent also retained sufficient assets outside of the partnership for her own
support and did not commingle partnership and personal assets, partnership formalities were observed,
and there were credible business reasons for the partnership formagiarbgll v. United States (5th
Cir. 2004) 371 F.3d 25T.

#® Stock in an operating company that the decedent transferred to a holdingcompany organized as a
limited liability company was not includable in the decedent's gross estate because the transfer was a
bona fide sale for full and adequate consideration. However, membership units in the limited liability
company that the decedent transferred to a family limited partnership were includable in his estate when
there was an implied agreement under which the decedent retained an interest in the transferred units [
Estate of Bongard v. Comm'r (2005) 124 T.C. N¢. 8

# The fair market value of stock a decedent contributed through a revocable trust to a Delaware
business trust was not includable in the decedent's gross estate because the stock transfers were bona fide
for adequate and full consideration. The decedent was not financially dependent on distributions from the
business trust because the decedent retained sufficient assets outside of the trust to amply support his
needs [ Estate of Schutt v. Commissioner, T.C. Memo. 2005}126

#® The value of property transferred to family limited partnership by deceased husband and wife was
included in their respective gross estates when there was an implied agreement between the spouses and
their children that they would retain the right to the income from the transferred property as long as they
needed it, and they retained insignificant income-producing assets in their names to meet their needs [
Estate of Korby v. Comm'r, T.C. Memo 2005-102, 103

# Rental real estate transferred from a decedent's revocable trust to a family limited partnership was
includable in the decedent's gross estate when there was an implied agreement that the decedent would
retain, for her life, the right to the property's rental income and its economic bertegitdte of Virginia
A. Bigelow, T.C. Memo. 2005-65 , aff207 U.S. App. LEXIS 22030 .

#® The value of real property a decedent transferred to a l]imited partnership was includable in the
decedent's gross estate because the decedent retained the enjoyment of this property for life, as shown by
the absence of any change in the decedent's relationship to the property following creation of the
partnership, her use of partnership assets for her support, and a lack of formality surrounding the limited
partnership and repeated disregard of the partnership agreerstdte of Hillgren v. Commissioner,
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T.C. Memo 2004-4%

# The full date of death value of three family limited partnerships was includable in a decedent's gross
estate because the decedent retained the right to all income generated by the partné&rstaifesdf Ida
Abraham v. Commissioner (1st Cir. 2005) 408 F.3d@écedent need not have retained legally
enforceable interest in transferred property; inclusion can be triggered LURder § 2036f enjoyment
of transferred property is retained under an arrangement or understanding)].

# The full value of property a decedent transferred to a limited partnership was includable in the
decedent's gross estate because documents governing the partnership did not prevent the decedent from
being designated as a recipient of income from the partnership, and an implied agreement among the
parties provided that the decedent would retain the economic benefit of the transferred property.
Substantial distributions from the partnership to pay the decedent's funeral expenses, estate
administration expenses, specific bequests, and personal debts the decedent had incurred was strong
circumstantial evidence of an understanding between the decedent and his children who controlled the
partnership that "partnership” assets would be used to meet the decedent's expenses. The decedent's
continued occupancy of "partnership" property was also evidence of an implied agreement that the
decedent would continue to use his assets as needed. Finally, the decedent's lack of liquid assets after the
transfer was evidence that some arrangement to meet his expenses must have beeStraade\.

C.L.R. (5th Cir. 2005) 417 F.3d 468, 477-4Y8

#® The date of death value of property a decedent transferred to family limited partnerships for the
benefit of the decedent's children and their families was included in the decedent's gross estate when the
decedent retained virtually complete control of the assets in both partnerships which he used to pay for
his living expenses [Estate of T.R. Thompson, T.C. Memo 200246

& A gift of 24 percent of real property containing two residences and other buildings was not a transfer
with a retained interest, even though the transferor continued to reside on the property, when the
transferor did not have exclusive use of the property and her continued use was consistent with her
retained interest [Estate of Rebecca A. Wineman, T.C. Memo 2000}193

A decedent's retention of direct or indirect voting rights in stock of a controlled corporation is also treated as the

retention of the enjoyment of the property that causes the value of the stock to be included in the decedent's gross estate
[I.LR.C. 8 2036(b)(1) A corporation iscontrolledif the decedent owned or had the right to vote stock possessing at least

20 percent of the total combined voting power of all classes of stock of the corporation within three years of the
decedent's deathR.C. § 2036(b)(4) The relinquishment or cessation of these voting rights is deemed a transfer of the
property, which begins the three-year time period to determine whether the transfer of property was made within three
years of the decedent's deakliR[C. § 2036(b)(3) The value of the stock will not be included in the decedent's estate if

the decedent dies more than three years after the transfer of the voting kigts g 2035(a)(3)

[c] Transfers Taking Effect at Death

Underl.R.C. § 2037the gross estate includes the value of all property as to which the decedent has made a transfer, by
trust or otherwise, if possession or enjoyment of the property can be obtained only by surviving the decedent and if the
deceased retained a reversionary interest in the property that, immediately before the decedent's death, was worth more
than 5 percent of the total value of the property. This rule is designed to bring into the gross estate property that the
decedent transferred to others only for a term of years. When a transfer of this type has been made, the probability that
the property will return to the decedent must be determined under actuarial principles; and if the value of the reversion
as determined under those principles exceeds 5 percent of the total value of the property, it will be included in the
decedent's gross estate.
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Under the survivorship condition, inclusion in the gross estate may be avoided by making possession or enjoyment
dependent on either survivorship or expiration of a term of yesas reas. Reg. § 20.2037-1(@he term

reversionary interestinder the second condition is not used in a technical sense, but refers to any reserved right that
requires that the transferred property must or may be returned to the grargas[Reg. § 20.2037-1(c){2The

5-percent limitation under the third condition is determined by comparing the value of the reversionary interest to the
value of the transferred property, including interests that are not dependent on surviveestipdas. Reg. §
20.2037-1(c)(4) The value of a reversionary interest is determined by multiplying the value of the property by figures
contained in Treasury Regulation Tables¢ Treas. Reg. § 20.2031-7 (@), 20.2031-7T(d)(5), and 20.2031-7A(f)(4)].

[d] Revocable Transfers

Underl.R.C. § 2038the value of the gross estate includes the value of all property as to which the decedent has made a
transfer, by trust or otherwise, under which he or she has retained the power to alter, amend, revoke, or terminate the
transfer [.R.C. § 2038(a)() This rule requires that all of the assets of a revocable inter vivos trust be included in the
gross estate of the settlor.

The value of the transferred property is not includible if the transfer was for adequate and full consideration, if the
decedent's power could only be exercised with the consent of all parties having a vested or contingent interest in the
transferred property, if the power is held solely by a person other than the decedent, or if the decedent relinquished the
power more than three years before dedifefs. Reg. § 20.2038-1(a)(1)- (3ee I.R.C. § 2035(h)

For purposes of the revocable transfer provision, the power is considered to exist on the date of the decedent's death,
even though notice must be given before the power is exercised or a period of time must expire before the change takes
effect, and whether or not notice has actually been given or the time period has elapsed on or before the decedent's death
[I.LR.C. 8 2038(H) In valuing the retained interest in such a case, however, the amount of the interest added to the gross
estate must be discounted to take into consideration the period between the decedent's death and the date when the
power could have taken effecEfeas. Reg. § 20.2038-1(l5ee Treas. Reg. § 20.203%valuation provisions)].

Only the value of a property interest that is subject to the retained power is to be included in the decedent's gross estate
[Treas. Reg. § 20.2038-1{a)

[e] Annuities

Underl.R.C. 8 2039the value of the gross estate includes the value of any annuity or other payment receivable by any
beneficiary pursuant to a contract or agreement under which the decedent was entitled to receive an annuity or other
payment for any period not ascertainable without reference to the decedent's death, or that does not in fact end before
the decedent's deathR.C. § 2039(d) If the decedent contributed only part of the purchase price for the annuity, then

only part of the annuity will be includible in the decedent's gross estate. The part that is includible will be proportional

to the part of the purchase price paid by the decedent. However, any part contributed by the decedent's employer will be
included to the same extent as if it were contributed by the decelder®| § 2039(H)

[f] Joint Interests

Underl.R.C. § 2040Qthe value of the gross estate includes the value of all property held by the decedent and any other
person as joint tenants, or deposited in a financial institution in their joint names and payable to either or the survivor,
except the portion that may be shown to have originally belonged to the other person and never to have been received or
acquired by the other person from the decedent for less than an adequate and full consideration in money or money's
worth [I.R.C. § 2040(d) The effect of this rule is to include the value of the whole property in the gross estate of the

first joint tenant to die unless the surviving tenant can prove that the property originally belonged to the survivor and
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was never received from the deceased tenant by gift, inheritance, or other gratuitous transfer.

The above rule does not apply to property held in joint tenancy by married persons when the married persons are the
only joint tenants, or to property held by married persons in a tenancy by the entirety. When married persons hold
property in this way, only one half of the value of the property is included in the gross estate of the deceased spouse
[I.R.C. § 2040(0)

If joint tenancy property (or property deposited in a financial institution in joint names) was acquired by a deceased
spouse and a surviving spouse by gift, bequest, devise, or inheritance, one half of the value of the property is includible
in the deceased spouse's estafe.C. § 2040(d) If property of that kind was acquired by a decedent and someone

other than a spouse, and their interests are not otherwise specified by law, the portion includible in the gross estate of
the decedent will be determined by dividing the value of the whole property by the number of joint térRu@s§

2040(a}.

[g] Property Subject to Powers of Appointment

Underl.R.C. 8 2041the value of the gross estate generally includes the value of all property over which the decedent
held a general power of appointment at the time of delah €. § 2041(a)(9) For this purpose, a power of

appointment is a general power if it can be exercised in favor of the decedent, the decedent's estate or creditors, or
creditors of the decedent's estat®[C. § 2041(b)(T)

In determining whether a power of appointment is general, it is necessary to examine the substance of the power and not
merely its form. For estate tax purposes, all powers that are general powers of appointment in substance and effect will

be treated as general powers, regardless of the nomenclature used in creating them and regardless of whether they would
qualify as powers of appointment under local lalwdas. Reg. § 20.2041-1(b){1Yhus a power to consume or

appropriate the principal of a trust will be treated as a general power of appointment, regardless of whether it is
denominated as such in the governing instrumeéreds. Reg. 8§ 20.2041-1(b){1pimilarly, a beneficiary who has the

power to alter, amend, or terminate a trust, or to invade the trust for his or her own benefit, the benefit of his or her

estate or creditors, or the benefit of the creditors of his or her estate, will be deemed to have a general power of
appointment over the trust assetsdas. Reg. § 20.2041-1(b){1)

Many seemingly innocent powers held by trustees and beneficiaries will have potentially unfavorable tax consequences
if, in substance and effect, they give the trustees or beneficiaries broad powers to decide who will receive or have the
benefit of the trust assets. For example, if a beneficiary has the power to remove or discharge a trustee and either
assume the office of trustee himself or herself or designate another person to serve as trustee, and if the trustee has the
power to alter, amend, or terminate the trust for the trustee's own benefit, or the benefit of the trustee's estate or
creditors, or creditors of the trustee's estate, the beneficiary may be deemed to hold a general power of appointment over
all of the trust assets; and, when the beneficiary dies, all of the assets may be includible in the beneficiary's gross estate
[Treas. Reg. § 20.2041-1(b){1)

The Internal Revenue Code provides an important exception to the general rule of includability of property that is

subject to a general power of appointment. Under this exception, if a person has the power to consume, invade, or
appropriate property for himself or herself (or for another person), and if the power is limited by an "ascertainable
standard" relating to the health, education, support, or maintenance of the person for whom the power may be exercised,
the power is not a general power of appointment for estate or gift tax purddRes.[88 2041(b)(1)(AR514(c)(1).
Ascertainable standards are important and potentially valuable estate-planning tools, and they are often included in trust
instruments. However, an ascertainable standard will not achieve its purpose unless it is precisely drafted. The Treasury
Regulations state that a power is limited by an "ascertainable standard" if the extent of the holder's duty to exercise the
power is reasonably measurable in terms of the beneficiary's needs for health, education, or support (or any combination
of those things). Under those regulations, it is acceptable to define the "ascertainable standard" in terms of the
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beneficiary's "support,” "support in reasonable comfort,” "maintenance in health and reasonable comfort," "support in
his [or her] accustomed manner of living,"” "education, including college and professional education,” "health," and
"medical, dental, hospital and nursing expenses and expenses of invalidism." However, it is not acceptable to define the
duty in terms of the beneficiary's "comfort," "welfare," or "happiness," as those words are too indefinite to constitute an
"ascertainable standardl'jeas. Reg. § 20.2041-1(c){2)

Another important rule that affects the taxable consequences of holding a general power of appointment is the so-called
"five or five rule" or "five or five power" gee I.R.C. 88 2041(b)(22514(e). However, this rule affects the gift and not

the estate tax consequences of a general power of appointment. For a discussion of the "five or five rule" and "five or
five powers," se€h. 64, Testamentary Trusts: Payment and Distribution Provisions, § 64.302[1]

[h] Proceeds of Life Insurance

Underl.R.C. § 2042the value of the gross estate includes the proceeds of any life insurance policy on the life of the
decedent that are receivable by the decedent's exe¢IRaC[ § 2042(1]) Insurance proceeds are receivable by the

executor if they are payable to the executor, administrator, or the decedent's estate. The estate does not have to be
specifically named as the beneficiary under the terms of the policy to have the proceeds includable in the gross estate.
Thus, proceeds are deemed "receivable by the executor" if they are receivable by another beneficiary but are subject to a
legally binding obligation to pay taxes, debts, or other charges enforceable against the estate. In such a case, the amount
includable in the gross estate is the amount required to pay the taxes, debts, or other charges in full. Proceeds will also
be includable if the policy is purchased in favor of another person or corporation as collateral for a loan. The proceeds
are considered to be receivable for the benefit of the estate, and the amount of the loan outstanding at the date of the
decedent's death with accrued interest will be deductible in determining the taxable Bstate Reg. §

20.2042-1(b)(1)

The value of the gross estate also includes the proceeds of any life insurance policy on the life of the decedent that are
not receivable by the executor if, at the time of death, the decedent possessed any of the "incidents of ownership" in the
policy, exercisable either alone or in conjunction with any pers&hC. § 2042(2) For estate tax purposes, an

"incident of ownership" is a power or right to change the beneficiary of the policy, surrender or cancel the policy, assign
the policy, revoke an assignment of the policy, pledge the policy for a loan, or obtain a loan from the insurer against the
surrender value of the policyfeas. Reg. § 20.2042-1(c)(Zee Priv. Ltr. Rul. 20051800&axpayer did not possess
incidents of ownership over life insurance policies insuring her life that were purchased by trust, when she renounced
her rights as co-trustee in connection with these policies, subsequently resigned as co-trustee, and did not contribute
assets to trust or commingle life insurance policies held as trust assets with her personal assets)].

An irrevocable life insurance trust may be created for the purpose of acquiring and holding one or more policies of life
insurance. If the trust is properly planned, it may acquire a life insurance policy on the life of the settlor, and the settlor
will not have any "incidents of ownership" in the policy. When the settlor dies, assuming that the proceeds of the policy
are not paid to the settlor's executor, the proceeds will not be includible in the settlor's gross estate for estate tax
purposes. For further discussion of the estate tax treatment of life insurance proceeds and the use of irrevocable trusts to
remove insurance proceeds from a settlor's gross estate, see Grevt;able Trusts

When insurance proceeds are includable in the decedent's gross estate, the amount to be included is generally the full
amount receivable under the policy. If the proceeds are payable to a beneficiary as an annuity for life or for a term of
years, however, the amount to be included is either an optional lump sum payment if one is provided by the policy or
the amount used by the insurer in determining the amount of the annuity if there is no lump sum option in the policy
[Treas. Reg. § 20.2042-1(a){3)f the proceeds of a policy made payable to the decedent's estate are community
property, only one half of the proceeds is includable since only one half is considered receivable by or for the benefit of
the decedent's estafErgas. Reg. § 20.2042-1(b)(2)Rev. Rul. 2003-40, 2003-17 |.R.B. 8lf3surviving spouse is
beneficiary, marital deduction would be available for decedent's half that is included in decedent's estate)].
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[i] Transfers for Insufficient Consideration

Underl.R.C. § 2043certain property must be included in the gross estate when the decedent has transferred the
property to others for value, but not in a bona fide sale for an adequate and full consideration. If the property was
transferred in a way that would require the inclusion of the property in the decedent's gross estat®ubdeg 2035
through 2038 or unddrR.C. 8 2041and if the transfer is made for a consideration in money or money's worth but is
not a bona fide sale for an adequate and full consideration in money or money's worth, the excess of the fair market
value of the property at the time of the transferor's death over the consideration received by the decedent will be
included in the decedent's gross estafe.C. § 2043(d) For this purpose, a relinquishment or promised relinquishment
by a decedent's spouse of marital rights in the decedent's property or estate is not considered to any extent a
consideration "in money or money's worth:H.C. § 2043(b)(1)

[i] Gifts Made Within Three Years of Death

The value of certain gifts made within three years of a decedent's death must be included in the decedent's gross estate.
These gifts include transfers of an interest in property or the relinquishment of a power that would have been included
in the decedent's gross estate if retained at death, includiR[ § 2035(a)(3)

# Transfers with a retained life intere$iR.C. § 203&
# Transfers taking effect at deathR.C. § 203Y.
# Revocable transfer$.R.C. § 2038

# Proceeds of life insurancé&lR.C. 8§ 2035(a)see I.R.C. 8 204%ee also Priv. Ltr. Rul. 200432015
(entire amount payable on insurance policy on decedent's life was includable in decedent's gross estate
and estate was not entitled to estate tax marital deduction when proceeds of policy were payable to
limited liability company)].

This inclusion rule, however, does not apply if the decedent made a bona fide sale for full and adequate consideration
[I.LR.C. 8 2035(d) The value of any gift tax on gifts made within three years of death must also be included in the
decedent's estateR.C. § 2035(H)

In addition to the inclusion rules concerning retained interests, the value of gifts made within three years of death must
be included in the transferor's gross estate for other special purposes. The value of these gifts must be included for
application of the rules with respect to redemption of stock to pay death taRe8.[§ 2035(c)(1)(A)see I.R.C. § 303

the special valuation provisions for certain types of farm and real propgeRyd. § 2035(c)(1)(B)see I.R.C. § 2032A

the provisions determining property subject to estate tax lieRs(. § 2035(c)(1)(A)seel.R.C. Ch. 64, Subchapter C],

and the provisions allowing an extension of time to pay estate taxes when the estate consists largely of an interest in a
closely held busines$.R.C. § 2035(c)(q) The rules requiring inclusion for purposes of stock redemption, special
valuation, and tax liens do not apply to gifts (except as to transfers of life insurance policies) if no gift tax return was
filed because the value of the gift was less than the annual gift tax exclu$o@[8§ 2035(c)(3)see I.R.C. § 6019(1)

[2] Exclusion for Qualified Conservation Easement

For decedents dying on or after January 1, 1998, an exclusion is available for a "qualified conservation easement" as
defined inl.R.C. § 2031(c)(8)(B)Basically, this exclusion allows a decedent, family member, executor, or trustee to
grant to a qualified charitable organizatigeg I.R.C. 170(h)(Ban easement in qualifying real propersek I.R.C.
170(h)(2] restricting the use of that property to conservation purposes [.R.C. 170(h)(4)(A)and exclude a portion

of the value of that property from the decedent's gross estate for federal estate tax purgase§ p031(c)(1) while
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retaining ownership and use of the property to the extent not incompatible with the easement.

The portion that may be excluded is 40 percent, reduced, if applicable, by two percent for each percentage point or
fraction thereof by which the value of the conservation easement is less than 30 percent of the value of the property
without the easement.R.C. § 2031(d) The total value of the property that may be excluded may not exceed $300,000

for estates of decedents dying in 2000, $400,000 for decedents dying in 2001, and $500,000 for decedents dying in 2002
or later [.R.C. § 2031(d) The date for determining values is the date the contribution is mMa/«[ § 2031(c)(9)

The exclusion is complex and subject to numerous qualifications and conditions. Among the more important of these is
that the easement include a prohibition on more than a de minimis use for a commercial recreational laRti@itg [
2031(c)(8)(B). The land must be located within the United States or its possessiead.R.C. § 2031(c)(8)(A)

effective for decedents dying after 2000; for prior years, the land had to be located within 25 miles of a metropolitan
area (as defined by the Office of Management and Budget) or a national park or wilderness area, or within 10 miles of
an Urban National Forest (as designated by the Forest Service of the U.S. Department of Agrit&tGre§(

2031(c)(8)(A)(1) before amendment by Pub Law 107-16)] and must have been owned by the decedent or a member of
the decedent's familysge I.R.C. § 2031(c)(8)(O¥efinition)] at all times during the three-year period ending on the

date of the decedent's deaie¢ I.R.C. § 2031(c)(8)(ID)The executor must elect the exclusion on the estate tax return,
and the exclusion, once made, is irrevocablR.C. § 2031(c)(1)(6)].

Postmortem creation of easements and postmortem amendments to easements that require amendment in order to
qualify are permittedI[R.C. § 2031(d)

For more detailed discussion of the exclusion for qualified conservation easements, seeClarfble Dispositions
; see also California Wills & Trusts, Ch. 2, Overview of Tax Laws Affecting the Disposition of Estates, § 2.06[6]
(Matthew Bender).

[3] Deductions

[a] In General

The federal estate law allows certain deductions from the gross estate. It is important to consider all of the available
deductions when an estate is planned, as the value of the taxable estate can be determined only after the deductions are
subtracted from the value of the gross estafe.C. § 2051

The following deductions are available:

#® Funeral expenses, estate administration expenses, claims against the estate, and mortgages or other
encumbrances on property included in the gross edt&e]. § 2053(g)see Estate of Howard Gilman,
T.C. Memo. 2004-28@nterest and costs associated with loan used to pay estate taxes may be deductible
as administration expenses when loan is necessary to pay estate taxes due to estate's ilbquisis);
Tech. Adv. Mem. 2005130Z%iaterest on loan that wawt necessary to administration of estate is not
deductible as administration expense; decedent's estate consisted primarily of 99 percent interest in
limited partnership which had substantial liquid assets available to pay estateg@x)so Priv. Ltr.
Rul. 20053204%attorney's fees and litigation expenses incurred by personal representative of estate in
malpractice suit connected with estate are deductible as administration expenses)].

# Certain state and foreign death taxeR[C. § 2053(d)seeLetter Rul. 200444021 (estate tax
deduction is not allowed for income taxes estate paid on amounts it was forced to withdraw from
decedent's IRAs to pay estate tax)].



Page 56
23-60 California Legal Forms--Transaction Guide § 60.13

# Casualty losses incurred during the settlement of the edtRt€[ § 2054

# Transfers to charitable beneficiarid].C. § 2055for general coverage of charitable transfees
Ch. 69,Charitable Disposition$.

#® Transfers to the decedent's spoudR.C. § 2056for general coverage of marital deductieeeCh.
71, Marital Deduction Trust Provisionk

# A deduction for state death taxes, effective for the estates of decedents dying after R0DA
2058 seg[b], below].

For estates of decedents dying before 200R.C. § 2057(j), an extremely complex "family-owned business

deduction" permitted the value of qualifying family-owned business interests to be deducted from the gross estate. The
deduction was designed to give an estate tax break to small family-owned and operated businesses. The maximum
available deduction was $675,000K.C. § 2057(a)(4) and when the maximum deduction applied, the "applicable
exclusion amount" (unified credit) undeR.C. § 2010wvas fixed at $625,000, regardless of the year of the decedent's
death [.R.C. § 2057(a)(3)(A) The deduction was eliminated for decedents dying after 20B3QF. § 2057(j).

However, the repeal of the deduction and the eventual repeal of the estageadXq.C. § 2210(h)lo not eliminate the
compliance requirements imposed as a condition for claiming the deduction for estates of decedents dying before 2004.
Thus, in order to avoid recapture of the estate tax, taxpayers claiming the deduction must continue to materially
participate in the business interest for which the deduction unget. § 2057s claimed for at least 10 years following

the decedent's deatbde |.R.C. § 2097For detailed discussion of the family-owned business deductionCsdiéornia

Wills & Trusts, Ch. 2, Overview of Tax Laws Affecting Disposition of Estates, § 2.(V@thew Bender).

[b] Deduction for State Death Taxes

For estates of individuals dying after 2004, the value of the taxable estate is determined by deducting from the gross
estate any estate, inheritance, legacy, or succession taxes actually paid to any state or the District of Columbia for any
property included in the gross estate, but not including any taxes paid for the estate of a person other than the decedent
[I.LR.C. 8 2058 No dollar limits are imposed on the amount of this deduction.

A deduction for state death taxes is allowed only for taxes actually paid and claimed as a deduction during the time
period that ends before the later @H.C. 8§ 2058(H)

® Four years after the estate tax return is filed;

# 60 days after a decision of the Tax Court becomes final if a timely petition for redetermination of a
deficiency has been filed;

® The expiration date of any extension of time that has been granted for payment of the tax; or
# |f a timely claim for a refund or credit of an overpayment of tax has been filed, the latest of 60 days
after a notice of disallowance is mailed, 60 days after the decision of the court becomes final as to a
timely suit started on the claim, or two years after a notice of the waiver of disallowance is filed.
The certificate of the proper taxing authority should be submitted with the estate tax return to support the claimed
deduction. This certificate should show the total amount of the tax imposed, the amount of discount allowed, the

amount of penalties and interest imposed or charged, the total amount actually paid in cash, and the date of payment.

For estates of individuals dying before 2005radit (as opposed to a deduction) for state death taxes is alloseed |
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[4][c], below.
[4] Credits

[a] In General

The Internal Revenue Code allows various credits in determining the amount of the estate tax. These credits include the
"unified credit” [l.R.C. 8§ 201{ credits for certain state and foreign death taxeR.C. 88 20112014, credits for
certain gift taxeslI[R.C. § 2012, and credits for taxes on certain prior transfdrR[C. § 2013

[b] Unified Credit

The most important credit is the unified credieg I.R.C. § 20J0For decedents dying between 1987 and December 31,
1997, the amount of the credit was $192,800, enough to effectively exclude $600,000 of property from estate taxation
[I.LR.C. 8 2010(d) Beginning January 1, 1998, the amount of the credit is equal to the "applicable credit amount"
available in the year of the decedent's death. The "applicable credit amount" is the amount of credit that will exclude the
"applicable exclusion amount" according to the following talble [C. § 2010(d)

In the case of decedents dying during: The applicable exclusion amount is:
2002 or 2003 $1 million
2004 or 2005 $1.5 million
2006-2008 $2 million
2009 $3.5 million
After 2010 Not Applicable (estate tax repealed)

After December 31, 2010, the applicable exclusion amount is currently slated to return to $1,000,000, the amount that
was in effect in 2001, unless Congress affirmatively acts to change that arsearitRR.C. § 2010(cprior to

amendment by Pub. Law 107-16, § 521(a); Pub. Law 107-16 § 901 (repeal date); for more detailed disaes&on,
60.12A].

The unified credit against estate taxes works in conjunction with the unified credit against gift taxes. The amount of the
gift tax credit was the same as the estate tax credit through 2003, but after 2003, the amount of the gift tax credit
remained $1 million, while the estate tax unified credit continues to increase as noted lalRdve§8 2010(c)

2505(a]. To the extent that the gift tax credit is depleted by lifetime gifts, however, the amount of the estate tax credit
is reduced or even eliminated. If none of the gift tax credit is used during the decedent's lifetime, an estate tax credit
equal to the full "applicable exclusion amount" will be available on the decedent's death. If part of the gift tax credit is
used during the decedent's lifetime, only part of the estate tax credit will be available on the decedent's death.

Each decedent is entitled to a unified credit. When an attorney plans the estates of a married couple, it is important to
remember that both the husband and wife are each entitled to a separate unified credit. The amount each spouse can
shelter depends on the year of death, as shown in the table dif®v@. [§8 2010(d)

For estates of decedents dying before 2002, the benefit of the unified credit was progressively "phased out" for estates
in excess of $10,000,000. This was accomplished by increasing the tax that would otherwise be due by an amount equal
to 5 percent of the portion of the estate tax exceeding $10,000L60C[ § 2001(c)(2)before amendment by Pub Law
107-16]. The phaseout of the unified credit has been repealed for estates of decedents dying aftd®. ZDEL [

2010(c)(2).

[c] Credit for State Death Taxes
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For the estates of decedents dybefore2005 fee I.R.C. § 2011(f)the Internal Revenue Code permits a credit to be

taken against the gross estate tax for any estate, inheritance, legacy, or succession taxes actually paid to a state or the
District of Columbia [.R.C. § 2011(H) The credit is limited to specific amounts set forthiR.C. § 2011(h)The

credit has been replaced with a deduction for state death taxes, effective for decedents dying aftdR ZD®I 2058
seediscussion of this deduction in [3][bhbové.

Like many other states, California has enacted a special estate tax designed to take advantage of the fed&al credit |
& Tax. Code § 1330R This tax is generally known as the California "pick-up" tax.

The California tax is equal to the maximum allowable amount of the federal credit for state death taxes attributable to
property located in CalifornieHev. & Tax. Code § 13302t specifically provides that the total amount of the federal

and California taxes cannot exceed the amount that would be paid in the absence of the CalifoRea t&Tax.

Code § 1330p The effect of the tax is thus to divert to the State of California tax revenues that would otherwise be
payable to the federal government. The California tax does not increase the total amount of the estate taxes and is not a
critical factor in planning for the disposition of an estate.

[5] Rate of Tax

NOTE

REGARDING ESTATE TAX REPEAL: The estate tax has been repealed, effective for decedents
dying after 2009 |.R.C. § 2210(d) For a more detailed explanation of the effect of the repeal§see
60.12A

The federal estate and gift taxes share a unified rate schedule. These rates begin at 18 percent. The maximum tax rate is
55 percent for decedents dying before 2002, 50 percent for decedents dying in 2002, 49 percent for decedents dying in
2003, 48 percent for decedents dying in 2004, 47 percent for decedents dying in 2005, 46 percent for decedents dying in
2006, and 45 percent for decedents dying in 2007 through 2R § 2001(c)(1)(2)]. For decedents dying before

2002, the maximum rate applies to estates exceeding $3 millRrd. § 2001(c)(1)before amendment by Pub. Law

107-16]. For decedents dying after 2001, the maximum rate applies to estates exceeding $2.9 Rilio§ |

2001(c)(1).

Due to the operation of the unified creditf.C. 88 20102505 see[3][b], abové, only amounts in excess of the
"applicable exclusion amounts¢e |.R.C. § 2010(d}jable of graduated amounts) and discussion in [4Hbhvé are

actually subject to estate tax. For example, if a decedent died in 2004 (when the applicable exclusion amount is $1.5
million), the first $500,000 actually subject to tax will be taxed at the rate of 45 percent, the rate applicable to transfers
in excess of $1,500,000 but not over $2,000,08¢[I.R.C. § 2001(E)Thus, the very first dollar actually exposed to

tax will be taxed at a 45 percent rate. The federal estate and gift tax tables are reproduced in § 60.206.

Legal Topics:

For related research and practice materials, see the following legal topics:

Tax LawFederal Estate & Gift TaxesDefinition of Gross EstateTax LawFederal Estate & Gift TaxesPowers of
Appointment (IRC secs. 2041, 2514)General OverviewTax LawFederal Estate & Gift TaxesTaxable PropertyGeneral
Overview
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§ 60.14 Gift Tax Considerations

[1] Tax

The federal gift tax is imposed on taxable gifts made by a donor during a calendat.lRe@r g 250]. The amount of

the tax is determined by first computing the value of each gift made during thelyRaZ.[§ 2512and then

determining the total amount of the taxable gifts made during the y&a]. 8§ 2508 The value of a gift is generally

equal to the price, on the date the gift is made, at which the property would change hands between a willing buyer and a
willing seller, both having reasonable knowledge of the relevant facesag. Reg. § 25.2513-1

[2] Annual Exclusion

In determining the total amount of the taxable gifts for a calendar year, an exclusion (called the "annual exclusion”) is
available for gifts made to each donee by each donor during a calendat.fRe@r g 2503(1) The amount of the

annual gift tax exclusion which is subject to annual adjustment for inflation is $13,000 for calendar years 2009-2010 [
Rev. Proc. 2009-50, 2009-45 IRB 624 (2010Amount), Rev. Proc. 2008-66, 2008-45 IRB 1107 (2009 Amount)]. For
gifts made between 2006-2008, the annual gift tax exclusion was $12,000 for calendar years 2006 througR2008 [
Proc. 2006-53, 2006-48 IRB 998007 amount); Rev. Proc. 2005-70, 2005-47 IRB 979 (2@Q06ount)]. For gifts

made between 2002 through 2005, the annual gift tax exclusion was $11,000 for calendar years 2002 through 2005
[lLR.C. 8 2503(h) Rev. Proc. 2004-71, 2004-50 I.R.B. 92W05 exclusion amount)Rev. Proc. 2003-852004

exclusion amount)Rev. Proc. 2002-7(R003 exclusion amount)Rev. Proc. 2001-5@002 exclusion amount)]. For

gifts made before 2002, the annual gift tax exclusion was $10,0R6\. Proc. 2001-18

The annual exclusion is a valuable estate planning tool and plays an important part in gift planning because a regular
program of annual gifts to multiple donees can avoid a substantial amount of transfer tax. The excluded amounts avoid
not only the gift tax; they are also excluded in the computation of adjusted taxable gifts under the estate tax and thus do
not push the taxable estate into higher brackets. As with all gifts, income and appreciation of the gift property are
removed from the donor's estate.

The annual exclusion is available only for gifts of "present interests" in propeety|[R.C. 8§ 2503(b)(L)A present
interest is an unrestricted right to the immediate use, possession, or enjoyment of property or the income from property [
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Treas. Reg. § 25.2503-3{b)f the right to the use or possession of property is postponed (as in the case of a future
interest), or if the right to the use or possession of property depends on the satisfaction of some condition or the
occurrence of some event (as in the case of a contingent interest), the annual exclusion is not saedlaldkeck| v.

Comm'r (7th Cir. 2003) 335 F.3d 6G4ifts of membership interests in LLC were held to be gifts of future interests due

to restrictions against transfer in LLC agreement and expectation that business would not generate income for years to
come)].

When gifts are made by a husband and wife, an annual exclusion is available for each donor. If the gift is of community
property, for example, only one half of the property will be deemed to have been given by each spouse. Thus, a husband
and wife can give each donee up to $26,000 worth of community property a year in calendar years 2009-2010 [ Rev.
Proc. 2009-50, 2009-45 IRB 624 (2010Amount), Rev. Proc. 2008-66, 2008-45 IRB (2009 Amount)] for exclusion
amounts in prior yearsee[ Rev. Proc. 2007-462008 Amount), Rev. Proc. 2006-53 ( 2007 Amount), Rev. Proc.

2005-70 (2006 Amount)Rev. Proc. 2004-71 (200&xclusion amount);Rev. Proc. 2003-82004 exclusion amount);

Rev. Proc. 2002-7(2003 exclusion amount)Rev. Proc. 2001-582002 exclusion amount)] without incurring gift tax

liability, or more in subsequent years if the annual exclusion amount is adjusted upward for inflation as discussed above
[I.R.C. 8 2503(1) Split-gift treatment is also available for gifts of separate property made by a husband and wife

[I.LR.C. 8 2513 However, split-gift treatment is available only if both spouses are citizens of the United States and only

if both spouses have consented to the gifR.C. § 2513(a)(2)(b)].

[3] Exclusion for Tuition and Medical Expenses

A gift tax exclusion is also available for transfers made to pay for tuition and medical expéRs€s § 2503(¢) This
exclusion is unlimited in amount, but it requires that the transfer be made in behalf of an individual to a qualified
educational organization for the education or training of the individual, or to any person who provides medical care for
the individual |.R.C. § 2503(e)(2)see I.R.C. § 170(b)(1)(A)(i{(gualified educational organizatiorgee also I.R.C. §
213(d)(1)(definition of medical care)]. The exclusion is allowed without regard to the relationship between the donor
and the done€Tfreas. Reg. § 25.2503-6{amounts the donor pays for medical care are not subject to the exclusion to
the extent the donee receives reimbursement from an insurance company. If a donor previously paid qualifying medical
care costs for a donee, a taxable gift occurs on the date the donee receives the insurance reimblirsesedReg. §
25.2503-6(b)(3)

To qualify for the exclusion, the donor must make the payments directly to the educational institution or the medical
care provider. Indirect payments, such as payment to the benefited individual, do not qualiy.[Reg. §
25.2503-6(c)Example 4)]. A transfer to a trust established to pay tuition or medical costs also does not qualify for the
exclusion reas. Reg. § 25.2503-6((Fxample 2)].

The exclusion for medical care and tuition generally covers transfers that most donors are unlikely to perceive as "gifts."
In many cases, the statutory exclusion will not be strictly necessary because the payment will be in satisfaction of the
donor's legal obligation of support, and therefore not a gift within the meaning of the gift tax. However, the exclusion
can serve valuable estate planning ends. For example, a grandparent might pay a grandchild's tuition, even though the
grandchild's parents are still alive and can afford the tuition themselves. The transfer amounts to a gift from the
grandparent to the parents, but avoids transfer tax without consuming any portion of the annual gift tax exsgesion [
I.R.C. § 2503(b)

[4] Deductions

The Internal Revenue Code offers various deductions in determining the amount of the gift tax. The most important of
these deductions are the charitable deductiégh €. § 2522and the marital deduction.R.C. § 2523(d)

The charitable deduction will shelter transfers to a qualified charitable organization, providing the transfers meet certain
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qualifications fee |.R.C. § 2532For a general discussion of the charitable deduction and its requirements, see Ch. 69,
Charitable Dispositions

The marital deduction generally will shelter any transfer from one spouse to anokhér.[8 2528 However, the

marital deduction is not available for the transfer of "terminable interes®!Q. § 2523(ly) Treas. Reg. §

25.2523(b)-1 Further, the marital deduction generally is not available for transfers to spouses who are not citizens of
the United Stated R.C. § 2523(i)(1) There is, however, a larger annual exclusion for gifts to non-citizen spouses. The
amount of the annual exclusion for non-citizen spouses is adjusted annually for inflafdD. [§ 2503(K) For gifts

made in 2010, the amount of the exclusion is $134,000 [Rev. Proc. 2009-50, 2009-45 IRB 624 (2010 Amount)]. For
gifts made in 2009, the amount of the exclusion is $133,000 [Rev. Proc. 2008-66, 2008-45 IRB 1107 ]. For gifts made
in 2008, the amount of the exclusion is $128,00REev. Proc. 2007-4& 2007-45 IRB 976. For gifts made in 2007,

the amount of the exclusion is $125,000Rev. Proc. 2006-53, 2006-48 IRB 9p&-or gifts made in 2006, the amount

of the exclusion is $120,000 Rev. Proc. 2005-70, 2005-47 IRB 9%or gifts made in 2005, the amount of the
exclusion is $117,000.R.C. 88 2503(h)2523(iy Rev. Proc. 2004-71, 2004-50 I.R.B. 97Gor gifts made in 2004,

the amount of the exclusion is $114,00Rev. Proc. 2003-8% For gifts made in 2003, the amount of the exclusion is
$112,000 [Rev. Proc. 2002-7Q For gifts made in 2002, the amount of the exclusion is $110,0B8@Y. Proc. 2001-59

]. For general discussion of the annual exclusion,$66.14[2] For discussion of the marital deduction, see Ch. 71,
Marital Deduction Trust Provisions

[5] Unified Credit

The unified credit against estate taxeedg § 60.13[4][b] also applies to the gift tad.R.C. § 2505 The amount of the
unified gift tax credit is the amount that will exclude the "applicable exclusion amouRt'J. 88§ 2010(c)2505(a).

The gift tax unified credit was the same as the estate tax unified credit through 2003, but after 2003, the amount of the
gift tax credit remains $1 million, while the estate tax unified credit increases as dicuss€0.ib3[4][b] [I.R.C. 8§

2010(c) 2505(a). In addition, the gift tax unified credit continues after 2009, because the gift tax continues to be
imposed after that time. In contrast, subject to a sunset provision, the estate tax is repealed for decedents dying after
2009, so there is no longer an estate tax unified credit after that LiR&[ §8§ 2505(a)(1)2210(a) seePub. Law

107-16, § 901but see§ 60.112A regarding uncertainty over whether and in what form the estate tax repeal will actually
take effect].

If, in any calendar year, a donor makes a taxable gift to a donee that exceeds the annual exclusiorsambtn€] §
2503(b)(base annual exclusion amount of $10,000, with upward adjustments for inflation for gifts made in calendar
years after 1998) and discussion in [2hové, a gift tax return must be filed, and a part of the unified credit applied
against the gift tax. Frequent gifts in excess of the annual exclusion amount will thus significantly reduce the amount of
the unified credit that is available on the donor's death.

[6] Rate of Tax

The gift and estate taxes share the same tax rate schedule througls@80R[C. 88 2001(c2502(a) see also §

60.13[5]). The parallel rate schedules and unified credte][5], above see also § 60.13[4][H]effectively constitute a

single rate schedule applied to the cumulative taxable transfers (both inter vivos and testamentary) of a donor. Although
the federal estate tax is repealed for decedents dying after 2009 (subject to a sunset prorstr§§ 2505(a)(1)

2210(a) seePub. Law 107-16, § 90hut see§ 60.112A regarding uncertainty over whether and in what form the estate
tax repeal will actually take effect], the gift tax continues to be imposed for gifts made after 2009, at rates ranging from
18 percent (for taxable gifts in excess of the annual exclusion of up to $10,000) to 35 percent (for taxable gifts over
$500,000) [.R.C. § 2502(a)(3)

The federal estate and gift tax tables are reproduc&dbi0.206
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Legal Topics:

For related research and practice materials, see the following legal topics:

Tax LawFederal Estate & Gift TaxesGifts (IRC secs. 2035, 2501-2524)General OverviewTax LawFederal Estate & Gift
TaxesGifts (IRC secs. 2035, 2501-2524)Annual ExclusionsTax LawFederal Estate & Gift TaxesGifts (IRC secs. 2035,
2501-2524)ElementsGeneral OverviewTax LawFederal Estate & Gift TaxesGifts (IRC secs. 2035,
2501-2524)Imposition of TaxesTax LawFederal Estate & Gift TaxesGifts (IRC secs. 2035, 2501-2524)Scope
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8 60.15 Income Tax Considerations

[1] Income Tax Liability for Property and Income

Gross income does not include the value of property acquired by gift, bequest, devise, or inhdriRaBc&[102(a))

Thus a donee, beneficiary, or devisee need not report the property received in an inter vivos gift, or by devise or transfer
from a trust on the death of the settlor, as income when received. However, if a gift is made specifically of the income
from property, the income is taxable to the recipient when receivBdd. § 102(b)(2) This could occur, for example,

if a settlor creates a trust and provides that the income from the trust will be received by the settlor's son or daughter for
a period of 10 years. During such time as the son or daughter actually receives the income, the income is taxable to the
son or daughter.

Any income from property transferred by gift, bequest, devise, or inheritance will be taxable to the recipient after the
transfer has been completed. Assume, for example, that Mr. Smith gives his son 50 acres of agricultural property worth
$100,000. Assume further that the property is leased for a net rental of $8,000 per year. The value of the gift property
($100,000) is not taxable to the son, but the annual rent of $8,000 is tax&ble.[§ 102

Gifts may be a useful way of transferring income from the donor to the donee. If the donor wishes to avoid income tax
liability on the income produced by the gift property, a gift will accomplish that purpose. If, however, the donee would
prefer not to have the income, a gift of income-producing property might be unsuitable.

[2] Gain on Sale of Property

The potential gain to be realized by the sale of property may be an important factor in determining whether it should be
transferred by inter vivos gift or upon death.

The income tax basis of property received by inter vivos gift is generally the same in the hands of the donee as in the
hands of the donoi R.C. § 1015(d) However, if the fair market value of the property at the time of the gift is less

than its basis, the donee must use the fair market value for purposes of determining loss (but not gain) on a subsequent
sale |.R.C. § 1015(d) In the case of gifts made after 1976, the donee's basis in gift property is increased by any gift tax
paid by the donor on the appreciated element of the propeRyd. § 1015(d)(Q)
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For decedents dying before 2010, income tax basis of property acquired from a decedent is generally its fair market
value at the date of the decedent's death (or six months after the date of death, if the alternate valuation date is elected)
[l.LR.C. § 1014(a)(f); see I.R.C. § 203@alternate valuation)]. This can result in valuable income tax savings if the

property has appreciated substantially since it was acquired by the decedent.

Retaining property for inclusion in an estate may also be beneficial for decedents dying after 2009. The estate tax is
repealed for decedents dying after 2009, but a sunset provision of the repealing legislation re-imposes the estate tax at
its pre-2001 rates after 2010 unless the repeal is re-endd®@[§ 2210(g)Pub. Law 107-16, § 901]. In this regard,
however, many commentators believe legislative changes will be made regarding the repeal befcseeg)d0.L12A
regarding uncertainty over whether and in what form repeal will actually take effect]. Therefore, planning to hold onto
property to avoid the estate tax is risky. If the estate tax is re-imposed after 2010, it is likely a basis step-up provision
similar to current.R.C. § 1014would be included, so the same considerations as under current law would apply. For
post-2009 periods for which the estate tax is repealed, a modified carryover basis regime generally applies for property
received from those decedents, under which recipients of property transferred at the decedent's death receive a basis
equal to the lesser of the adjusted basis of the decedent in the property or the fair market value of the property on the
date of the decedent's deattR[.C. § 1022(d) Nevertheless, a step up in basis of up to $1.3 million ($4.3 million for
certain property transferred to a surviving spouse) is allowed for each decedent's| #818te§[1022(b)(1)(2)(B),

(c)(2)(B)). This limited step up in basis may also favor holding onto assets, because gain on the sale of the property can
be sheltered to that exterstde I.R.C. § 1032

When planning an estate, it is advisable to consider the basis of the transfer property as well as its fair market value. All
other things being equal, it may be preferable to transfer property that has appreciated substantially on the transferor's
death rather than by inter vivos gift, so as to obtain the benefits of a new date-of-death valusdmkR.LC. §

1014(a). This is especially true with the scheduled repeal of the estateséxI[R.C. § 2210(4)

[3] Income Taxation of Trusts and Estates

[a] General Principles

The income taxation of trusts and estates is governed by Subchapter J of the Internal Revenu& &S|

641-693. The taxable income of an estate or trust is basically computed in the same manner as that of an individual.
The tax is paid by the personal representative or trustBed. § 641(b) Subchapter J divides trusts into two broad
categories--grantor trusts and nongrantor trusts. These categories are subject to entirely different tax treatment.

[b] Grantor Trusts
Trusts in which the settlor has retained certain powers or intersstsI [R.C. 88 672-6Tare treated for federal income
tax purposes as though no trust had been created at all. These trusts are known as "grantor trusts." The income of
grantor trusts is taxed directly to the settlor, the trust is disregarded as a taxable entity, and no separate return is usually
required [.R.C. 8§ 671
The grantor trust rules treat the settlor as owner of the trust property if he or she does any of the following:
# Retains more than an insignificant reversionary intedeRtC. 8 673,

#® Retains certain powers to control the beneficial enjoyment of the trust progesy.R.C. 8 674

#® Retains certain administrative poweseg¢ |I.R.C. § 675
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# Holds a power to revokd.R.C. 8§ 67§; or
# Retains a power to appoint income to himself or herself, or to his or her spoRsg.[§ 678.

Under these rules, the typical revocable inter vivos trust is categorized as a grantor trust during the lifetime of the settlor
(or, in the case of a two-settlor trust, at least while both settlors are alive), and its income is taxable to the settlor during
that time.

In some cases, a person other than the settlor is treated as the direct owner of the property for tax purposes and is taxed
directly on the trust incomesge I.R.C. § 678

[c] Estates and Nongrantor Trusts

Trusts that do not come within the grantor trust rules are known as nongrantor trusts. These trusts, as well as estates, are
treated as independent taxable entities in the first instaseeel[R.C. § 64{imposition of tax)]. However, they are

allowed a deduction for certain amounts distributed to beneficiasiss [[R.C. 88 65561], who in turn are taxable on

these distributionssee I.R.C. §8 65567.

Only irrevocable trusts qualify for non-grantor trust statsedg |.R.C. 8§ 67l6However, under the criteria discussed in
[b], above irrevocability does not mean that a trust will automatically avoid classification as a grantor trust.

[d] Importance of Distinction in Trust Planning

The distinction between grantor and nongrantor trusts is critical in trust planning. If a trust is a grantor trust, the income
must be paid by the settlor (or other party treated like the settlor) out of his or her own funds. Treatment as a grantor
trust for federal tax purposes does not affect property rights under state law, and therefore the grantor often may have no
access to the trust property to pay the taxes. In contrast, the beneficiaries of a grantor trust receive any trust property
free of income tax.

Grantor trust status will sometimes be unavoidable, but the estate planner must always be aware of who will bear the
income tax burden.

[e] Tax Rates

The tax rates applicable to trusts and estates differ significantly from those that apply to individuals. Like the individual
tax rates, the rates applicable to estates and trusts are determined by reference to a series of income brackets, each of
which is taxed at a progressively higher rate. The maximum tax rate for trusts and estates, as for individuals, is 35
percent after 200%e |.R.C. § 1(a)- (dindividual rates), (e)(rates applicable to trusts and estates), (i)(2)(reduction in
rates)]. However, the tax brackets for trusts and estates are substantially compressed, so that the rates take effect at
much lower dollar amounts for trusts and estates than for individuals. For example, the maximum tax rate for
individuals applies to taxable income in excess of $250,000 (or $125,000 in the case of married individuals filing
separate returnsi¢e 1.R.C. § 1(a)- (di) In contrast, the maximum tax rate for trust and estates applies to taxable

income in excess of only $9,556de I.R.C. § 1(¢)Thus, trusts and estates pay significantly more tax than individuals

on comparable amounts of income.

For this reason, it is usually more advantageous from a tax perspective for a trust to distribute income to a beneficiary,
take a deduction for the distributiosde I.R.C. 88 65%561], and have the beneficiary pay the income tax on the

distributed income (unless the beneficiary is already in or near the maximum income tax bracket). In other words, the
compressed income tax rates operate to discourage estate planning arrangements that require accumulations of income.
Even under plans that provide for discretionary payments of income, the trustee may have to chose between distributing
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income to a beneficiary (such as a minor) or accumulating it and having it incur a significant amount of additional
income tax.

Legal Topics:

For related research and practice materials, see the following legal topics:

Tax LawFederal Income Tax ComputationSales & ExchangesBasis (IRC secs. 1011-1017, 1019, 1021, 1023)General
OverviewTax LawFederal Income Tax ComputationSales & ExchangesBasis (IRC secs. 1011-1017, 1019, 1021,
1023)Gifts & Transfers in TrustTax LawFederal Income Tax ComputationSales & ExchangesBasis (IRC secs.
1011-1017, 1019, 1021, 1023)Property From DecedentsTax LawFederal Taxpayer Groupsincome Taxation of Estates,
Trusts & BeneficiariesGeneral OverviewTax LawFederal Taxpayer GroupsindividualsExclusions From Gross Income
(IRC secs. 101-112, 115, 117-123, 125-139)Gifts & Inheritances
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§ 60.16 Generation-Skipping Transfer Tax Considerations

[1] Tax
NOTE

REGARDING GENERATION-SKIPPING TRANSFER TAX REPEAL: The generation-skipping
transfer tax (GSTT) has been repealed, effective for generation-skipping transfers aftet. K009 §
2664. Similarly, the estate tax has been repealed, effective for decedents dying aftet.R0G9§
2210(a). Until then, both taxes remain in effect.

However, under a sunset provision of the 2001 legislation that enacted the repeals, all provisions of the
legislation--including the repeal of the GSTT and the estate tax--do not apply to generation-skipping
transfers, or to estates of decedents dying, after December 31, 2010 [Pub. Law 107-16, § 901]. Thus,
unless the provisions repealing the GSTT and estate tax are re-enacted before the end of 2010, the GSTT
law in effect before enactment of the 2001 legislation will apply once again after 2e&P(ib. Law
107-16, § 901see I.R.C. 88 2601-266Before amendment by Pub. Law 107-16].

Many commentators believe that significant changes will be made to the estate tax law, and probably the
GSTT, before 2010. For now, planning around the GSTT after 2001 involves to some degree guessing
how long a client will live. For transfers made in 2010, under the law as currently constituted, no GSTT
will be due [ I.R.C. § 2264]. For clients who are likely to live past 2010 and make taxable transfers after
that time, the same GSTT considerations apply as under the law that was in effect before the 2001
legislation because, in the absence of further Congressional action, the law will be the same [Pub. Law
107-16, § 901].

For additional discussion of the estate tax repeal, see § 60.112A.
The generation-skipping transfer tax (GSTT) is the third component of the federal government's tripartite transfer tax

system. Before 1976, transfers of wealth were subject only to gift and estate taxes. In that year, Congress enacted the
first GSTT. However, the 1976 version of the tax proved to be unworkable, and so an entirely new GSTT was enacted
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in 1986. The 1976 tax was repealed retroactively, and the 1986 tax became effective on October 26, 1986 [Pub. L. No.
99-514, § 1433(a)].

The GSTT is based on the premise that transfers of wealth should be subject to taxation at every generation, regardless
of whether or not the transfers are subject to taxation under familiar principles of gift and estate tax law. Accordingly,

the GSTT is designed to subject property to taxation when it is transferred to a person who is two or more generations
younger than the transferor. When a transfer of this kind is made, the transferee is described as a "skip peSo®" [
2613(a). Whether a person is deemed a skip person for GSTT purposes depends on the person's generation assignment
as specified in the GSTT statutesef 1.R.C. § 2691Skip persons are typically grandchildren, although persons who

are not related to the transferor may also qualify as skip persons if they are more than 371/2 years younger than the
transferor [.R.C. § 2651(d)(2)seeTreas. Reg. § 26.2618-1].

The GSTT is imposed at a flat rate, which is the maximum estate or gift tax rate in effect at the time of the transfer
[I.LR.C. § 2641(a)(%)see Treas. Reg. § 26.264]1-Thus, generation skipping transfers are subject to a 55 percent tax

rate for transfers before 2002, 50 percent for transfers 2002, 49 percent for transfers in 2003, 48 percent for transfers in
2004, 47 percent for transfers in 2005, 46 percent for transfers in 2006, and 45 percent for transfers in 2007 through
2009 [.R.C. 88 2001(c)(1X2), 26417. This rate, by itself, would provide a substantial disincentive to all
generation-skipping transfers. However, the statute also provides a an exemption (called the "GST exesg®ion") [

I.R.C. § 2631(a)(c) and discussion in [3helow. The actual rate of the tax on a particular transfer varies depending on
the "inclusion ratio" applicable to the transféH.C. § 2641(a)(q) The inclusion ratio is determined by dividing the

value of the property subject to the transfer into the amount of the GST exemption allocated to the tr&h€feg [

2642(a) see Treas. Reg. 8 26.264R-for discussion, see [4], below.

[2] Transfers Subject to the Tax

[a] Taxable Distributions

Three types of transfers are subject to the GSTT. These are defined in the Internal Revenue Code as "taxable
distributions," "taxable terminations," and "direct skips."

A "taxable distribution" is a distribution from a trust to a skip person that does not qualify as a "taxable termination" or
a "direct skip" [.R.C. § 2612(1j) A taxable distribution may be of principal or income. Taxable distributions typically
occur when money or property is distributed from a trust to the settlor's grandchildren. When a transfer is subject to
GSTT as a taxable distribution, the tax must be paid by the transfelRe€[ 8§ 2603(a)(1])

[b] Taxable Terminations

Generally, a "taxable termination" is the termination of a beneficiary's interest in trust property as a result of death, lapse
of time, or some other reason. However, there is no taxable termination if a non-skip person has an interest in the trust
immediately after the termination, or if distributions cannot be made to non-skip persons after the termif@rg[

2612(a). Taxable terminations typically occur when the trust interest of a non-skip person terminates and the trust

either comes to an end or all of the interests in the trust are held by skip persons. If, for example, a settlor creates a trust
for the benefit of his or her children for their lives, with remainder to such of the settlor's grandchildren as are living
when the last child dies, a taxable termination will occur when the last child dies. When GSTT is payable on a taxable
termination, the tax must be paid by the trusteR.[C. § 2603(a)(9)

[c] Direct Skips

A "direct skip" is a transfer to any skip person that is also subject to gift or estateRa& [88 2612(c)(1)2613(a).
Assume, for example, that a grandparent gives his or her grandchild $50,000. Assume further that in the year the gift is
made the annual gift tax exclusion amount is $11,6@@[.R.C. 8 2503(l9nd discussion i 60.14[2]. Since
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$11,000 passes free of gift tax under the annual exclusion, only $39,000 is subject to tax. Since the grandchild is a skip
person, the transfer of $39,000 is a direct skip and thus subject to the GSTT.

Since a trust may also qualify as a skip person if all of the beneficiaries are skip pessen.C. § 2613(a)(2)(Ar

direct skip may also occur when money is transferred to a trust. Assume, in the example above, that a grandparent gives
$50,000 to a trust created for the benefit of his or her grandchildren. The trust provides that the trust property will be

held for the benefit of the grandchildren until the youngest grandchildren reaches the age of 21, at which time all of the
trust principal and accumulated trust income will be distributed to the grandchildren. The transfer of $39,000 qualifies

as a direct skip.

[d] Exception for Transfers to Persons with Deceased Parents

Transfers to any individual who meets both of the following requirements are exempted from the IGETT§
2651(e)(applicable to terminations, distributions, and transfers occurring after December 31, 1997)]:

#® The individual is a descendant of a parent of the transferor (or the transferors spouse or former
spouse; and

# The individual's parent who is a lineal descendant of the parent of the transferor (or the transferor's
spouse or former spouse) is dead when the transfer is made.

If the transferee meets both of these requirements, the transferee is treated as if he or she were a member of a generation
only one generation lower than that of the transfetd.[C. § 2651 (efapplicable to terminations, distributions, and

transfers occurring after December 31, 1997)], with the result that the transfer is not subject to the GSTT. However, a
transfer to any person who is not a lineal descendant of the transferor (or the transferors spouse or former spouse) will
still be treated as a generation-skipping transfer if, at the time of the transfer, the transferor has any living lineal
descendant[R.C. § 2651(e)(3)

This exception will remove a transfer to grandchildren from the operation of the GSTT when the grandchildren's parents
are deceased.

EXAMPLE:

Mindy Green transfers property to a charitable lead unitrust for a 10-year term, with the remainder going
to her granddaughter, Jessica White. Jessica's father (Mindy's son) is deceased at the time the trust was
created and the transfer to the trust was subject to the gift tax. The termination of the 10-year term is not
a taxable termination subject to the GST3efe I.R.C. § 2651(k)

This exception will also remove transfers to qualifying collateral heirs of the transferor (such as nieces, nephews,
grandnieces, and grandnephews) from the operation of the GSTT when their parents are deeedse] § 2651(k)

EXAMPLE:

Jack Gray, who has no living lineal descendants, transfers property to his grandniece Betty Black.
Betty's father (Jack's nephew) is deceased at the time of the transfer. The transfer is not subject to the
GSTT [see .R.C. 8 2651(k)

For terminations, distributions, and transfers occurring on or after July 18, 2005, the following rulesTapply. Reg.
§ 26.2651-3Ffor transfers occurring after December 31, 1997 and before July 18, 2005, taxpayers may rely on any
reasonable interpretation bR.C. § 2651(&):
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# |f an individual's parent, who is a lineal descendant of the parent of the transferor (or the transferor's
spouse or former spouse), is deceased at the time of the transfer from which the individual's interest is
established or derived, the individual is treated as if he or she were a member of the generation that is
one generation below the lower of the transferor's generation or the generation assignment of the
individual's youngest living lineal ancestor who is also a descendant of the parent of the transferor (or the
transferor's spouse or former spousesps. Reg. § 26.2651-1(a)(1)

# |f an individual's generation assignment is so adjusted with respect to a transfer, a corresponding
adjustment with respect to that transfer is also made to the generation assignment of each spouse or
former spouse of that individual, each descendant of that individual, and each spouse or former spouse of
each descendantieas. Reg. § 26.2651-1(a)(2](i)

# An individual's interest is established or derived when the transferor is subject to estate or gift tax. If
the transferor is subject to transfer tax on the property on more than one occasion, then the individual's
interest is considered established or derived on the earliest of those occaseas Reg. §
26.2651-1(a)(3)

# The interest of a remainder beneficiary of a trust for which a QTIP election has been made will be
deemed to have been established or derived, to the extent of the QTIP election, on the date as of which
the value of the trust corpus is first subject to tax underC. 8 251%r |.R.C. § 2044 This rule does not
apply to a trust to the extent that a reverse QTIP election has been made for the trust because, to the
extent of the reverse QTIP election, the spouse who established the trust remains the transferor of the
trust for GST tax purposedfeas. Reg. § 26.2651-1(a)(3)

#® The above rules do not apply in the case of a transfer to any individual who is not a lineal descendant
of the transferor (or the transferor's spouse or former spouse) if the transferor has any living lineal
descendant at the time of the transférdas. Reg. § 26.2651-1(b)

#® |n general, an individual who would be assigned to more than one generation is assigned to the
youngest of the generations to which he or she would be assignedd. Reg. § 26.2651-2(a)

#® An adopted individual is treated as a member of the generation that is one generation below the
adoptive parent. The adopted individual must be legally adopted by the adoptive parent, be a descendant
of a parent of the adoptive parent (or the spouse or former spouse of the adoptive parent, be under 18
years of age at the time of the adoption, and not be adopted primarily for the purpose of avoiding the
GST tax [Treas. Reg. § 26.2651-2(b)].

# |f an adopted individual's generation assignment is so adjusted with respect to a transfer, a
corresponding adjustment with respect to that transfer is also made to the generation assignment of each
spouse or former spouse of that individual, each descendant of that individual, and each spouse or former
spouse of each descendahtdas. Reg. § 26.2651-2(c){1)

[3] GST Exemption

[a] In General

Each transferor is entitled to an exemption (referred to as the "GST exemption™) for purposes of determining the GSTT
inclusion ratio. The basic exemption amount depends on the year of the transfer. The basic exemption amount through
2003 was $1,000,000.R.C. § 2631(a)before amendment by Pub. Law 107-16], adjusted annually for inflasiea [
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I.R.C. § 2631(c)(1jcomputation of adjustment)]. For 2002, the adjusted amount was $1,100R60.[Proc. 2001-59

§ 3.20, 2001-52 I.R.B. 623 The exemption amount for 2003 was $1,120,00&gv. Proc. 2002-70, 2002-46 |.R.B.
845]. For generation-skipping transfers after 2003, the exemption amount is determined by the estate tax exclusion
amount for the calendar yeat.R.C. § 2631(d) For 2004 and 2005, the amount is $1.5 million; for 2006 through 2008,
the amount is $2 million; for 2009, the amount is $3.5 millib/R[C. §§ 2010(c)2631(a) (c)).

The purpose of the GST exemption is to limit the impact of the GSTT to large transfers of wealth. When a husband and
wife make generation-skipping transfers, each is entitled to a separate exemption. Thus married persons may transfer up
to twice the amount of the GST exemption without subjecting any of the transfer to the GEBFT.R.C. § 2631(h)

[b] Allocation of GST Exemption
Special rules apply in allocating the GST exemptibR[C. § 2632

An individual (or that individual's executor) may allocate GST exemption to any property transferred by that individual
[l.LR.C. 8 2631(d) Once made, an allocation is irrevocabld&i[C. § 2631(H) All later appreciation attributable to

property to which the GST exemption has been allocated is exempt from the GSEehkR. Rep. No. 99-426, 99th

Cong, 2nd Sess. 826 (1985)]. If an individual makes a direct skip while living, any unused GST exemption is
automatically allocated to a direct skip to the extent necessary to make the inclusion ratio for that property equal to zero
[I.LR.C. § 2632(b)(T) An individual can elect out of the automatic allocation for lifetime direct skig®.C. 8§

2632(b)(3).

If any individual makes an indirect skip while living, then any unused portion of that individual's GST exemption is
allocated to the property transferred to the extent necessary to produce the lowest possible inclusldR.€t® [

2632(c)(1) effective for transfers subject to estate or gift tax made after December 31, 2000, and to estate tax inclusion
periods ending after December 31, 2000]. An indirect skip is any transfer of property (that is not a direct skip) subject to
the gift tax that is made to a generation-skipping transfer trust. A generation-skipping transfer trust is a trust that could
have a generation-skipping transfer with respect to the transferor (e.g., a taxable termination or taxable distribution),
unless [.R.C. § 2632(c)(3)(8)

#® The trust instrument provides that more than 25 percent of the trust corpus must be distributed to or
may be withdrawn by one or more individuals who are non-skip persons (1) before the date that the
individual attains age 46; (2) on or before one or more dates specified in the trust instrument that will
occur before the date that the individual attains age 46; or (3) upon the occurrence of an event that, in
accordance with regulations prescribed by the Treasury Secretary, may reasonably be expected to occur
before the date that the individual attains age 46;

#® The trust instrument provides that more than 25 percent of the trust corpus must be distributed to or
may be withdrawn by one or more individuals who are non-skip persons and who are living on the date
of death of another person identified in the instrument (by name or by class) who is more than 10 years
older than those individuals;

#® The trust instrument provides that if one or more individuals who are non-skip persons die on or
before a date or event described in one of the above two paragraphs, more than 25 percent of the trust
corpus either must be distributed to the estate or estates of one or more of those individuals or is subject
to a general power of appointment exercisable by one or more of those individuals;

® The trust is a trust any portion of which would be included in the gross estate of a non-skip person
(other than the transferor) if that person died immediately after the transfer;
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# The trust is a charitable lead annuity trust or a charitable remainder annuity trust or a charitable
unitrust; or

#® The trust is a trust with respect to which a deduction was allowed UriR€2. § 252For the amount
of an interest in the form of the right to receive annual payments of a fixed percentage of the net fair
market value of the trust property (determined yearly) and which is required to pay principal to a
non-skip person if that person is alive when the yearly payments for which the deduction was allowed
terminate.

An individual can elect not to have the automatic allocation rules apply to an indirect skip, and any such election will be
deemed timely if filed on a timely filed gift tax return for the calendar year in which the transfer was made or deemed to
have been made or on such later date or dates as may be prescribed by the Treasury Secretary. An individual can elect
not to have the automatic allocation rules apply to any or all transfers made to a particular trust and can elect to treat any
trust as a generation-skipping transfer trust with respect to any or all transfers made to the trust. The election can be
made on a timely filed gift tax return for the calendar year for which the election is to become effé®ie B

2632(c)(5) Treas. Reg. § 26.2632-1(b)(2)(iii)(BET), (4)(iv) (manner and time for making election out, and example of
language that may be used in statement required to elect out)].

An election not to have the automatic allocation rules apply may be made with respect to the followeiag; Reg. 8§
26.2632-1(b)(2)(iii)(A):

& One or more prior year transfers made to a specified trust or trusts.

# One or more (or all) current year transfers made to a specified trust or trusts.

# One or more (or all) future transfers made to a specified trust or trusts.

# All future transfers made to all trusts whether or not in existence at the time the election out is made.
# Any combination of the above.

An election out does not affect the automatic allocation of the GST exemption to any transfer that is not covered by the
election out statement. An election out with respect to future transfers remains in effect unless and until terminated, and
once made, a transferor need not file a Form 709 in future years solely to prevent the automatic allocation of the GST
exemption to any future transfer covered by the election trgds. Reg. § 26.2632-1(b)(2)(iii)(P)

Requests for an extension of time to allocate a GST exemption are goveriiedasy Reg. § 301.9100fBR.C. §
2642(g)(1)(B) see Letter Rul. 2004390@®&0-day extension to allocate exemption was granted to donor who intended
that sufficient GSTT exemption be allocated to gifts to create an inclusion ratio of zero, but accounting firm donor
relied on to prepare and file federal gift tax returns failed to make requisite allocatietter Rul. 20043903@0-day
extension of time was granted to estate to sever marital trust into exempt and nonexempt trusts, and to make reverse
QTIP election for exempt marital trust, when estate had retained attorney to prepare federal estate tax return and to take
these actions; estate acted reasonably and in good faith in relying on qualified tax professietiat) Rul. 200322014
(60-day extension to allocate exemption granted to grantor who reasonably relied on qualified tax professional who
failed to make allocation)f_etter Rul. 20032404(60-day extension to allocate exemption to lifetime transfers made to
irrevocable trust granted to grantor and his wife, when accounting firm they retained to prepare tax returns related to
trust failed to advise them to allocate their GST exemption to these transfers)]. A simplified alternate method for
allocating the GST exemption is provided biev. Proc. 2004-46, 2004-31 |.R.B. 142

The GST exemption can be allocated retroactively when there is an unnatural order of death. If a lineal descendant of
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the transferor predeceases the transferor, then the transferor can allocate any unused GST exemption to any previous
transfer or transfers to the trust on a chronological basis. A transferor may retroactively allocate the GST exemption to a
trust if a beneficiary[[R.C. § 2632(d)(1 )effective for deaths of non-skip persons occurring after December 31, 2000]:

#* |s a non-skip person;

#® |s a lineal descendant of the transferor's grandparent or a grandparent of the transferor's spouse;
® |s a generation younger than the generation of the transferor; and

# Dies before the transferor.

The exemption is allocated under this rule retroactively, and the applicable fraction and inclusion ratio would be
determined based on the value of the property on the date that the property was transferred to tHe @uSt [
2632(d)(2).

Any portion of a GST exemption allocation that is not made before the time for filing an individual's estate tax return
(determined with regard to extensionsgé I.R.C. § 2632(a)(lLls deemed allocated first to property that is the subject

of a direct skip at the individual's death, and second to trusts with respect to which the individual is the transferor and
from which a taxable distribution or taxable termination occurs at or after the individual's d&ath. [§ 2632(e)(1)

Substantial compliance with the statutory and regulatory requirements for allocating the GST exemption will suffice to
establish that the exemption was allocated to a particular transfer or a particular trust. If a taxpayer demonstrates
substantial compliance, then so much of the transferor's unused GST exemption will be allocated to the extent it
produces the lowest possible inclusion ratio. In determining whether there has been substantial compliance, all relevant
circumstances will be considered, including evidence of intent contained in the trust instrument or instrument of transfer
and such other factors as the Treasury Secretary deems appropRaie § 2642(g)(2)effective for transfers subject

to estate or gift tax made after December 31, 2000].

The GST exemption is the principal tool available to estate planners in planning for the GSTT. Proper allocation of the
exemption to generation- skipping transfers will minimize the impact of the tax. Improper allocation may result in the
loss of all or a portion of the exemption.

[4] Applicable Fraction, Inclusion Ratio, and Applicable Tax Rate

The "inclusion ratio" of a GSTT is determined by subtracting the "applicable fraction" from the numbédria: g
2642(a)(1). The "applicable fraction" is determined by dividing (1) the amount of the GST exemstianl [R.C. §

2631(a) (c) and discussion in [3gbové that is being allocated to the trust or transfer property by (2) the value of the
property transferred (less the sum of any federal or state estate or death taxes actually collected from the trust
attributable to the transferred property and any federal gift or estate tax charitable deduction allowed with respect to the
transferred property) R.C. § 2642(a)(9) If the transfer is a direct skip, the inclusion ratio is determined for that direct
skip [I.R.C. § 2642(a)(1)(B) If the transfer is a taxable termination or taxable distribution, the inclusion ratio is
determined for the trust from which the transfer is made.C. § 2642(a)(1)(A) Thus, the inclusion ratio is generally a
number more than zero but less than one.

A trustee can establish inclusion ratios of zero and one by severing a trust that is subject to the GSTT in a "qualified
severance." If a qualified severance is made, the trusts resulting from the severance are treated as separate trusts for
purposes of the GSTT.R.C. § 2642(a)(3)(A)effective for severances occurring after December 31, 2000]. The
severance may be made at any timR[C. § 2642(a)(3)(Q) A qualified severance is a division of a single trust and the
creation of two or more trusts if the following requirements are mBtC. § 2642(a)(3)(B)(1)
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#® The single trust was divided on a fractional basis; and

# The terms of the new trusts, in the aggregate, provide for the same succession of interests of
beneficiaries as are provided in the original trust.

If a trust has an inclusion ratio of greater than zero and less than one, a severance is a qualified severance only if the
single trust is divided into two trusts, one of which receives a fractional share of the total value of all trust assets equal
to the applicable fraction of the single trust immediately before the severance. In that case, the trust receiving the
fractional share will have an inclusion ratio of zero and the other trust will have an inclusion ratio dfR12 B
2642(a)(3)(B)(ii).

The applicable tax rate is then determined by multiplying the inclusion ratio by the maximum estate tax rate in effect at
the time of the transfel R.C. § 2641(d)

EXAMPLE:

To illustrate how the inclusion ratio and the applicable fraction are computed, assume that a
grandmother gives her grandson $510,000 in cash in 1998. Assume further that the GST exemption
applicable to the gift is $1 million §ee I.R.C. § 2631(afc) and discussion in [3abové and that the

annual gift tax exclusion amount in the year of the gift is $10,G@@[.R.C. § 2503(l9nd discussion in

§ 60.14[2]. (Note that the amounts used here do not reflect the increase in the GST exemption in
post-2003 years or inflation adjustments that have increased the actual amount of the annual gift tax
exclusion; the round numbers are retained here as they make the calculations in this illustration easier to
follow.) Finally, assume that the grandmother allocates $200,000 of her GST exemption to the gift. Since
the first $10,000 of the gift is excluded from taxation under the annual excluskR:C] § 2503(1) the

inclusion ratio for the $10,000 is zerbR.C. 8 2642(c)(1) As to the remaining $500,000, the applicable
fraction is two-fifths (the $200,000 of exemption allocated to the property divided by the $500,000 value
of the property), and the inclusion ratio is three-fifths (one less the applicable fraction, which is
two-fifths). Assume the maximum estate tax rate in the year of the gift is 55 percent. Since
generation-skipping transfers are taxed at the maximum estate tageateRR.C. 88 2001(c2641(rate
schedule)], the applicable tax rate for GSTT purposes would be 33 percent.

Property with an inclusion ration of zero will effectively be completely exempt from generation-skipping transfer tax
[see I.R.C. 88 2642603. Property with an inclusion ration of one will be fully subject to the tax. Transfers involving
inclusion ratios of other than zero or one are rather cumbersome to deal with, and estate planners try to avoid them if
possible. This is particularly true in the case of trusts, when it is possible that future transfers will necessitate
recalculation of the inclusion ratio. The trust severance provisions, discussed above, make the severance of trusts
relatively straightforwarddee I.R.C. § 2642(a)(B)Before their enactment, estate planners commonly drafted
sometimes complex trust provisions that provided fiduciaries with discretion to split trusts in a manner that will assure
the creation of trusts with inclusion ratios of zero or one.

Proposed treasury regulations explain the proper procedure, timing, and required reporting of a qualified severance, and
the permitted methods of funding the resulting trusts. Each new trust must receive assets with a value equal to a fraction
or percentage of the total value of the trusts assets. For example, the severance of a single trust into one trust funded
with 40 percent of the trust assets and another trust funded with the remaining 60 percent of the trust assets satisfies this
requirement. Similarly, a severance stated in terms of a fraction of the trust assets in such a manner that one trust is to
receive, for example, that fraction of the trust assets the numerator of which is $1,500,000 and the denominator of

which is the fair market value of the trust assets on a specified date, and the second trust is to receive the remaining
fraction, satisfies this requirement. However, the severance of a trust based on a pecuniary amount (for example, one
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trust is to be funded with $1,500,000, and the other trust is to be funded with the balance of the trust corpus), does not
satisfy this requiremenspeProp.Treas. Reg. § 26.2642-6(b){3Each separate trust need not be funded with a pro rata
portion of each asset held by the original trust; they may be funded on a non pro rata basis if funding is based on the
total fair market value of the assets on the funding date [Progas. Reg. § 26.2642-6(b){3)

The beneficiaries of each separate trust resulting from the severance need not be identical to those of the original trust.
For trusts that grant the trustee the discretionary power to make non pro rata distributions to beneficiaries, the separate
trusts are considered to have the same succession of interests of beneficiaries if:

® The terms of the separate trusts are the same as the terms of the original trust;

# The severance does not shift a beneficial interest in the trust to any beneficiary in a lower generation
than the person or persons who held the beneficial interest in the original trust; and

# The severance does not extend the time for vesting of any beneficial interest in the trust beyond the
period provided for in the original trust [Propreas. Reg. § 26.2642-6(b){4)

A gqualified severance must be reported by doing the following:

# Filing a Form 706-GS(T)(Generation-Skipping Transfer Tax Return for Terminations) and writing
"Qualified Severance" in red at the top;

#® Attaching a "Notice of Qualified Severance" that clearly identifies the trust that is being severed and
the new trusts created, and that provides the inclusion ratio of the trust that is being severed and the
inclusion ratios of the new trusts; and

# Filing the return and attached notice even if the severance does not result in a taxable termination
[Prop.Treas. Reg. § 26.2642-6{c)

For detailed discussion of the generation-skipping transfer tax and estate planning for generation-skipping transfers, see
California Wills & Trusts, Ch. 113Generation-Skipping Transfers and Trust Strategi@datthew Bender).

[5] Reverse QTIP Election

[a] QTIP and Bypass Trusts

Estate plans for married couples often provide for the division of a trust estate on the death of the first spouse (the
"deceased spouse") into two trusts, one denominated a "bypass"(or "credit shelter") trust and the other a qualified
terminable interest property (QTIP) trust. QTIP trusts are popular estate planning tools because they permit full use of
the marital deduction for federal estate tax purposee |.R.C. § 2056(b)(Jyvhile at the same time allowing the

deceased spouse to exercise control over the disposition of the trust property on the death of the surviving spouse. By
combining a bypass trust with a QTIP trust, it is possible for a husband and wife to leave the combined values of the
"applicable exclusion amounts" available in both of their estates [.R.C. § 2010(¢}able of graduated amounts) and
discussion irg 60.13[4][b]] free of federal estate tax. For more detailed discussion, see Chlafital Deduction

Trust Provisions

[b] Allocation of GST Exemptions to Trusts

When the surviving spouse dies, the assets of the QTIP trust will be included in the surviving spouse's gross estate for
estate tax purposekR.C. § 2044(b)(1)(A)and the surviving spouse will be deemed the transferor for GSTT purposes [
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I.R.C. § 2652(a)(1)(A) Both the husband and the wife are entitled to GST exemptiees [.R.C. § 2631(ajc); see

also I.R.C. § 2010(¢) Proper coordination of these exemptions through use of the reverse QTIP election, as discussed
in [c], below can avoid or reduce GSTT liability in some cases. The following example illustrates the nature of the
problem:

EXAMPLE:

Assume that a husband and wife have combined estates of $5 million, all of which is community
property. They wish to create typical QTIP and bypass trusts on the death of the first spouse, and to
provide that the surviving spouse will have lifetime interest in the two trusts, with remainders equally to
one child and one grandchild. On the death of the first spouse, the value of the first spouse's estate will be
$2.5 million. If the first spouse dies in 2005, for example, the applicable exclusion amount will be $1.5
million. In that case, under a typical marital deduction formula clause, $1.5 million of the deceased
spouse's $2.5 million estate would be allocated to the bypass trust, and $1 million to the QTIP trust [for
applicable exclusion amountge |.R.C. § 2010(&nd discussion i8 60.13[4][b]]. The deceased

spouse will be treated for GSTT purposes as the transferor of the one-half of the bypass trust that will
pass to the grandchild. The deceased spouse's GST exemption of $1.5 redkdrH.C. § 2631(€GST
exemption for any calendar year after December 31, 2003 is equal to the applicable exclusion amount
underl.R.C. § 2010(cjJor that year)] will completely shield the $750,000 in the bypass trust passing to
the grandchild from GSTT taxation, leaving the remaining $750,000 of the GST exemption unused.

Assuming no change in the value of the trust assets, the surviving spouse will have a $3.5 million estate
consisting of his or her own $2.5 million, plus the $1 million in the QTIP trust. If, on the death of the
surviving spouse, one half of that amount passes directly to the grandchild under the terms of the trusts
(see above), then the surviving spouse will be the deemed transferor of $1.75 million for GSTT purposes.
Assuming that the surviving spouse dies prior to 2006, under current law the surviving spouse's GST
exemption ($1.5 million in 2004 and 2005¢e |.R.C. 88 2010(c2631(c]) would be inadequate to fully
shield this $1.75 million from GSTT. Absent some other arrangement, a substantial GSTT could be due
on the unprotected $250,000, while the unused portion--$750,000--of the first spouse's GST exemption
would have been wasted.

Similar results can occur when underfunding of the bypass trust results in an amount in the QTIP trust that will exceed
the surviving spouse's available GST exemption.

[c] Use of Reverse Election

The unfavorable result in the preceding example can be avoided in this case by using the so-called "reverse QTIP
election." This election is available to treat certain transfers involving qualified terminable interest property as if, for
GSTT purposes, a QTIP election had not been ma&e(. § 2652(a)(3) In other words, the surviving spouse,
although still treated as the owner of the QTIP property for estate tax purposes, will not be treated as the owner for
GSTT purposessee |.R.C. § 2652(a)(B)Instead, the deceased spouse would be treated as the transferor for GSTT
purposes, thereby allowing the deceased spouse's GST exemption to be applied to that pespeRy(. §

2652(a)(3).

EXAMPLE:

Under the facts in the example in [l@dbove when the first spouse dies, the personal representative can
elect to have the deceased spouse treated as the transferor of $250,000 worth of the QTIP trust for GSTT
purposes. Since $750,000 of the deceased spouse's $1.5 million GST exemption is still agaiéable [

I.R.C. 88 2010(c)2631(c)and discussion in example in [ldbov4, it can be applied to the $250,000 in
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the QTIP trust to completely eliminate any GSTT liability.

However, a special rule provides that the reverse QTIP election must be made as to "all of the property in [the] trust”
[l.LR.C. 8§ 2652(a)(J) If the value of the QTIP trust is greater than the amount of the available GSTT exemption, the
QTIP trust should be divided into two portions, with one of the portions fully qualified for the exemption and the other
part unqualified. This will result in full utilization of the available GST exemption. Failure to require a division will
result in an "inclusion ratio" between one and zero and a loss of part of the GST exernspdrH.C. § 264and[4],

abové.

Requests for an extension of time to make a reverse QTIP election are goverfiethbyReg. § 301.9100-2
simplified, alternate method for obtaining permission to file a later reverse QTIP election is providBgbyProc.
2004-47, 2004-32 I.R.B. 169

A complete discussion of the reverse QTIP election is beyond the scope of this chapter. For a detailed discussion, see
California Wills & Trusts, Ch. 113Generation-Skipping Transfers and Trust Strategigtatthew Bender).

Legal Topics:

For related research and practice materials, see the following legal topics:
Tax LawFederal Estate & Gift TaxesGeneration-Skipping Transfer Taxes (IRC secs. 2601-2663)Tax LawState & Local
TaxesEstate & Gift TaxGeneration-Skipping Transfer Taxes
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§ 60.17 Estate Planning Tools

[1] will
[a] In General

The will is the most widely used of all the estate planning tools. A will is commonly understood to be a written

instrument by terms of which a person (called a "testator") undertakes to dispose of his or her property after his or her
death. Although disposition of property is one of the primary functions of a will, a will may also be used for other
purposes. For example, a will may be used to leave instructions respecting the disposition of one's remains, to exercise a
testamentary power of appointment, to nominate an executor, or to nominate a guardian for the testator's minor children.
If a will is effective for some other valid testamentary purpose, it is valid and enforceable even if it does not dispose of

the testator's property [In re Hickman (1894) 101 Cal. 609, 613, 36 P. 1;1&state of Fries (1965) 238 Cal. App. 2d

558, 562, 47 Cal. Rptr. 88B

[b] Will With Living Trust

Every estate plan should include a will. Even when the bulk of the client's estate is to be transferred by means of a living
trust [see[2], below, the client should execute a will, so that property that has not been transferred to the trust will be
properly disposed of after the client's death.

When a living trust is created, the settlor will commonly transfer most of his or her property to the trust. However, some
may be left out of the trust, either purposely or inadvertently. A will will direct the transfer of that property after the
client's death. Wills are also essential to nominate executors and guardians for minor children. If the client holds a
testamentary power of appointment, the will may also be used to exercise the power.

When a client creates a living trust, it is often useful for the client to execute a so-called "pour-over" will.

[c] Pour-Over Will

A "pour-over" will is a will that devises property to the trustee of an existing trust. The existing trust may be either
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testamentary or inter vivos. However, the trust must be in existence at the time the devise takes effect (that is, the date
of the testator's death3¢e Prob. Code § 63Pdn practice, a pour-over will usually transfers property to an inter vivos
trust created by the testator.

Unless the will provides otherwise, property that is poured over to a trust must be held, administered, and distributed
under terms of the governing instrument of the trust, and not of the will. This means that the operative trust terms must
be set forth in the trust instrument rather than the will. If, for example, Mr. Jones devises property to the trustee of Mr.
Jones's living trust, the trustee will take the property and hold, administer, and distribute it under terms of Mr. Jones's
trust and not his will.

Pour-over wills are often used in conjunction with living trusts. An estate plan that includes a living trust and a
pour-over will assures that the client's property will be disposed of under a comprehensive estate plan.

[d] Will with Testamentary Trust
A will may be used to create a trust. A trust that is created by a will is described as a "testamentary" trust.

A testamentary trust will come into effect only after the will creating it has been admitted to probate and the court has
ordered property to be distributed to the trustee. When the court orders property to be distributed to a trustee under a
testamentary trust, it must determine the existence and validity of the trust and the extent of any interest that passes to
the trustee under the will [Wells Fargo Bk. etc. Co. v. Superior Court (1948) 32 Cal. 2d 1, 8, 193 P.2d 7R4tate of
Buckhantz (1958) 159 Cal. App. 2d 635, 642-643, 324 P.2d.30Te order may set forth the terms of the will in full or
incorporate them by reference. Once such an order becomes final, it constitutes a final adjudication of the validity of the
will and a conclusive construction of its terms as against all interested parties, including the beneficiaries of the trust [
Estate of Callnon (1969) 70 Cal. 2d 150, 156, 74 Cal. Rptr. 250, 449 P.2d 1Bstate of Van Deusen (1947) 30

Cal.2d 285, 289-290, 182 P.2d 585

A testamentary trust may be created for the benefit of any person. It is common, however, for a testamentary trust to be
created for the benefit of minor children. A will may, for example, devise property to a trustee to be held for the benefit
of the testator's children who are minors at the time of the testator's death. This may avoid the need to appoint a
guardian of the children's estate by assuring that the children's property is managed for them while they are minors.

Testamentary trusts are not as common as inter vivos (or "living") trese&d], below] in modern estate planning. This

is because a testamentary trust does not avoid probate of the trust assets, and it affords the settlor no protection against
incapacity during his or her lifetime. For further discussion of the creation and use of testamentary trusts, see California
Wills & Trusts, Ch. 110 Testamentary Trust§Matthew Bender).

[2] Revocable Inter Vivos ("Living") Trust

[a] In General

A revocable inter vivos trust is a trust that is created during the settlor's lifetime and that the settlor can revoke while
still living. Revocable inter vivos trusts are commonly referred to as "living" trusts. Living trusts are very widely used in
modern estate planning.

[b] Advantages

Assets that are transferred to the trustee of a living trust are exempt from probate administration when the settlor dies. In
appropriate cases, this can result in substantial savings of both time and expense. A living trust can also avoid the need
for the creation of a conservatorship if the settlor should later become incapacitated. In such an event, the trustee (or
successor trustee) will have full authority to manage the trust property for the benefit of the settlor, and the expense and
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delay of conservatorship proceedings will be avoided.

Living trusts may also be useful to preserve the settlors' privacy. All of the records of the probate court are public
documents and available for public inspection. If it is necessary to probate a will, the will must be filed with the court.
All of the property subject to transfer under the will must be inventoried and appraised, and the inventory and appraisal
will also be available for public inspection. The names and addresses of all persons interested in the will will also be
matters of public record. None of this is necessary when property is transferred by means of a living trust.

The privacy afforded by a living trust is not absolute, however. When it becomes necessary to transfer property into or
out of the trust, brokers, transfer agents, title insurance companies, and other third parties will frequently ask to see a
copy of the trust instrument and other related documents. To the extent that these documents are shown to third parties,
the privacy of the trust will be impaired. However, requests from third parties can often be satisfied by producing an
abstract of the trust instrument, or the key pages (for example, the first page, the last page, and other relevant pages)
without revealing the entire document.

[c] Disadvantages

If used only for the purpose of transferring assets after the settlor's death, a living trust can be somewhat more trouble
than a will, at least during the settlor's lifetime. The costs of creating a living trust are typically greater than the costs of
planning and drafting a will, and the living trust will be effective only to the extent that it is "funded" during the settlor's
lifetime. This means that property that is to be transferred by means of the living trust must be transferred to the trustee
during the settlor's lifetime. If the property is real estate, a deed must be prepared by which the property is transferred to
the trustee. Bank accounts, mutual funds, brokerage accounts, and other property must similarly be titled in the name of
the trustee. If property is not properly transferred to the trustee while the settlor is living, it will not form a part of the

trust assets when the settlor dies and cannot be transferred through the mechanism of the trust after the settlor's death. If
the settlor dies owning property that does not form a part of the trust estate, it may be necessary to probate that property
after the settlor dies.

When property that forms a part of the trust estate is sold or otherwise transferred, the transfer must be made by the
trustee. Third parties, such as brokers, transfer agents, and title insurance companies, will require some documentation
proving the existence and terms of the trust before they will accept a deed or other transfer from the trustee. Providing
this additional documentation can, in some cases, constitute a minor inconvenience.

While a living trust may be expected to save attorneys' fees after the settlor's death, it will typically require that
additional attorneys' fees be incurred during the settlor's lifetime. This additional lifetime expense must be balanced
against the expected savings after the settlor's death in determining whether the living trust format will suit an individual
client's needs.

[d] Tax Consequences

A living trust will not, in itself, save any estate or other transfer taxes. When the settlor of a revocable living trust dies,
all of the assets in the trust will be included in the settlor's gross estate for estate tax purposes, to the same extent as
property held in the settlor's own nameR.C. § 2038see § 60.13[1][d].

However, a living trust can be used to create marital deduction trusts and bypass trusts, which may effect important
estate tax savings in the estates of a married couple. For a discussion of marital deduction and bypass trusts, see Ch. 71,
Marital Deduction Trust Provisions

[3] Irrevocable Inter Vivos Trust

[a] In General
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An irrevocable inter vivos trust is a trust that is created during the settlor's lifetime and that the settlor cannot revoke. A
trust may be permanently irrevocable, or irrevocable for a specified time, such as a term of years. Since a trust created
in California is presumed to be revocable by the settlor unless expressly stated othBraiseJode § 15400a trust

can be made irrevocable only if the trust instrument expressly declares that it is irrevocable.

Although irrevocable trusts have many uses and form a part of many sophisticated estate plans, they are somewhat less
frequently used than revocable ("living") trusteg[2], abové.

[b] As Gift Substitute

Irrevocable trusts are often used as substitutes for gifts. When a settlor transfers property to an irrevocable trust, the
settlor is permanently parting with the trust property in much the same way that he or she would part with the property
if it were the subject of an outright gift. If the trust is properly planned and drafted, the trust property will no longer
constitute a part of the settlor's gross estate. The settlor will have effectively parted with the ownership and control of
the property, and the beneficiary (or beneficiaries) will have the use and enjoyment of the trust property, on the terms
and conditions established by the trust instrument.

An irrevocable trust may be preferable to an outright gift for various reasons. When a transfer is made in trust, the use
and enjoyment of the trust property may be divided in various ways. For example, the trust instrument may provide that
one beneficiary will receive the income from the property for his or her lifetime, or until he or she reaches a specified
age, after which time the trust property will be held in trust for the benefit of other beneficiaries, or distributed outright
to the original or other beneficiaries. This kind of arrangement is not possible with an outright gift. A trust may also be
preferable to an outright gift if the intended beneficiary is unable (or unwilling) to manage the trust property. This may
be the case if the beneficiary is a minor, is suffering from some sort of incapacity, or is unable to manage the trust
property because of advanced age. A trust may also be used to save taxes in a way that an outright gifeageinot [
below].

[c] Tax Savings

Irrevocable inter vivos trusts are often used to achieve tax-savings goals. Since a properly planned and drafted
irrevocable trust will effectively remove the trust property from the settlor's ownersegp], abové, such a trust can

be used to remove property from the settlor's gross estate for federal estate tax puwgpos€s €. § 203(definition of

gross estatekee also § 60.13[1] If it is desirable for the settlor to avoid income tax liability on income produced by

the trust property, the trust can also be planned so that the settlor possesses none of the interests or powers that would
cause the trust to be treated as a "grantor trust” for income tax purpesesRR.C. 88 671-670grantor trust" rules);

see also § 60.15[3]

A transfer of property to an irrevocable inter vivos trust will be treated as a gift for federal gift tax purposes if the
transfer is "complete." A transfer is generally "complete" for gift tax purposes if the transferor gives up "dominion and
control" over the transferred propertsele Treas. Reg. § 25.2511-If a gift is "complete,” it is potentially subject to

gift tax [see I.R.C. § 2501 (d)axable transfers)]. The gift tax burden may be lessened (or entirely avoided) by
structuring the trusts and the gifts in such a way that the transfers will qualify for the annual gift tax exchesion [

I.R.C. § 2503(hy)for discussion of the annual exclusion and the applicable exclusion amounts, which are adjusted
annually for inflation,see § 60.14[7] It is important to remember, however, that a gift will qualify for the annual
exclusion only if it transfers a "present interest" in the gift property uhé&eC. § 2503(b)(1)or if it qualifies as a

"minor's trust" undet.R.C. 8 2503(c)A beneficiary may have a "present interest" in a trust if the beneficiary has the
right to demand payments (or withdrawals) from the trust on an annual basis. A right of this kind is commonly called a
"Crummey" power $ee Crummey v. Commissioner (9th Cir. [Cal.] 1968) 397 F.24 &»r a discussion of

"Crummey" powers of withdrawal, see Ch. T2gvocable Trusts
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It is common for irrevocable inter vivos trusts to be planned and drafted to achieve specific estate-planning goals. For
example, an irrevocable inter vivos trust can be planned to acquire a hold one or more life insurance policies on the life
of the settlor. If an irrevocable life insurance trust is properly planned and drafted, the trustee can acquire substantial
insurance on the settlor's life and, when the settlor dies, none of the insurance proceeds will be included in the settlor's
gross estate for federal estate tax purposes [.R.C. § 2042This can result in a very substantial estate tax savings

[for discussion, see Ch. 7Rrevocable Trusts see alsoCalifornia Wills & Trusts, Ch. 115Life Insurance Trusts

(Matthew Bender). Irrevocable trusts may also be structured so that they will qualify for the federal income or estate tax
charitable deductionsge I.R.C. 88 17(Income tax)2055(estate tax)] as split-interest charitable trusts. For discussion

of irrevocable trusts that qualify for the charitable deduction, see Cispl#;Interest Charitable Trusts

For further discussion of the tax savings uses of irrevocable inter vivos trusts, see California Wills & Trusts, Ch. 114,
Irrevocable Inter Vivos TrustgMatthew Bender).

[d] Need for Will or Revocable Trust When Client Creates Irrevocable Trust

An irrevocable inter vivos trust will rarely be the sole (or even the principal) tool used in planning a settlor's estate.
Thus, an estate plan for a client who establishes an irrevocable trust will almost always require some other estate
planning tools. In many cases, the client will also wish to establish a revocable inter vivos ("living")stal][

abovéd. The client will also require a will to direct the transfer of property that does not form a part of the irrevocable
(or revocable) trust estate. As noted earlsd § 60.17[1][b], every estate plan should include a will so that property
that has not been transferred to a trust during the client's lifetime (whether the trust is revocable or irrevocable) will be
properly disposed of after the client's death.

[4] Co-ownership of Property

[a] In General

Many persons own property in various forms of co-ownership, such as joint tenancies, tenancies in common,
partnerships, and multiple-party accounts. Some of these forms of co-ownership include mechanisms by which the
surviving co-owner acquires the interest of a deceased co-owner when the deceased co-owner dies. Transfers to a
surviving co-owner are often described as "transfers by operation of law." Since these transfers are automatic, they will
be made even without a direction in a will or trust. Indeed, if a transfer by operation of law is required, the transfer will
be carried out even if there is a contrary or inconsistent provision in the deceased co-owner's will or trust.

[b] Joint Tenancy

Joint tenancygee 88 60.12[5]60.13[1][f]] is the most commonly used form of co-ownership. When one joint tenant

dies, his or her interest in the jointly owned property passes to the surviving tenant (or tenants) by operation of law and
no probate is necessary Estate of Dow (1947) 82 Cal. App. 2d 675, 680, 186 P.2d]94d@int tenancy property does

not constitute a part of the deceased tenant's probate estate and is not subject to disposition under the deceased tenant's
will or trust [ Estate of Dow (1947) 82 Cal. App. 2d 675, 680, 186 P.2d;3&e Goldberg v. Goldberg (1963) 217

Cal. App. 2d 623, 628, 32 Cal. Rptr. 98robate court has no jurisdiction over joint tenancy property)].

Joint tenancies can be useful devices. It is generally quite easy to set up a joint tenancy; and, after one of the tenants
dies, it is also quite easy to "terminate” the deceased tenant's interest and confirm title in the surviving tenant. Typically,
no attorney is necessary either to plan or to "terminate"” a joint tenancy.

Notwithstanding their apparent simplicity, however, joint tenancies are not always ideal estate planning tools. A joint
tenancy is generally quite inflexible. It does not provide adequately for different orders of death and the different needs
of different beneficiaries. If a husband and wife hold title to their residence as joint tenants, for example, the residence
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will pass to the survivor without probate when the first spouse dies. However, the joint tenancy makes no provision for
disposition of the property on the death of the survivor. If the property is disposed of under the will of the survivor, it
will be subject to probate administration at that time. Further, property held in joint tenancy cannot be transferred to a
revocable inter vivos ("living") trust and thus cannot be used to fund a marital deduction or bypass trust without first
being converted to some other form of titeepCh. 71,Marital Deduction Trust Provisionggeneral coverage of

marital deduction and bypass trusts)]. If the combined estates of the joint tenants exceed the "applicable exclusion
amount" available in the year of the surviving spouses dessth [.R.C. § 2010(¢}able of graduated amounts) and
discussion irg 60.13[4][b]], this may result in a substantially greater estate tax on the death of the surviving spouse
than would result if part of the property had been transferred to a bypass trust.

True joint tenancy property does not qualify for the double "stepped-up” basis that community property receives when
the first spouse dies¢e I.R.C. § 1014(b)(B)If the surviving spouse sells the property after the death of the first

spouse, this may cause greater gain to be realized on the sale and result in a substantially higher income tax burden for
the surviving spousese § 60.12[4][c] [5]].

However, to overcome these limitations on the usefulness of joint tenancies in estate planning, spouses may hold title to
property as "community property with right of survivorship.” This form of title has all the tax benefits of community
property, specifically a step-up in basis on both halves of the propssey§ 60.12[4][c] [8] ], and a right of

survivorship that allows the property to avoid probate administration and its attendantsees§sg0.12[5][e] [8]].

Effective July 1, 2001, spouses may take title to real and personal property as community property with a right of
survivorship Civ. Code 8 682.{statute inapplicable to joint accounts in financial institutions governeerbl. Code

§ 5100 et seg; seelb], below.

The creation of a joint tenancy can result in gift tax liability unless each of the tenants contributes equally to the creation
of the tenancy. Assume, for example, that a widowed mother decides to change the title to her home so that it will be
held in the name of the mother and her adult daughter. She executes a deed from herself to herself and her daughter as
joint tenants. If a true joint tenancy has been created, the daughter will have acquired a one-half interest in the property
by gift, and the gift will be potentially subject to gift taxation. In cases of this kind, however, the joint tenancy is rarely
created for the purpose of giving the daughter a present one-half interest in the home, but merely to avoid probate when
the mother dies. In other words, the joint tenancy is created "for convenience only."

For gift tax purposes, local law must be consulted to determine whether a present interest in the property has been
conveyed by a joint tenancy deeskp Bouchard v. C.I.R. (5th Cir. [T.C.] 1961) 285 F.2d 556, &&iect of joint

tenancy deed determined by law of Maine)]. In California, when persons who are not married to each other take title to
property as joint tenants, there is a rebuttable presumption that the property is held in joint tesegncyvfachado v.
Machado (1962) 58 Cal. 2d 501, 506, 25 Cal. Rptr. 87, 375 P.2d Tstate of Zeisel (1983) 143 Cal. App. 3d 516,

523, 192 Cal. Rptr. 2% However, the presumption can be overcome by evidence of a common understanding that the
character of the property is to be other than joint tenaseg[ Machado v. Machado (1962) 58 Cal. 2d 501, 506, 25

Cal. Rptr. 87, 375 P.2d 55 Estate of Zeisel (1983) 143 Cal. App. 3d 516, 523, 192 Cal. Rpf}. [2the joint tenants

are husband and wife, the presumption is that the property is held as community property, even when the title is taken as
joint tenants Fam. Code § 2581 Although the latter rule applies only for purposes of division of property on

dissolution of marriage or legal separatiéiafn. Code § 2581 proposals have been made to extend the rule so that it

will apply on the death of one of the spouses.

[c] Multiple-Party Accounts

Many persons deposit funds into "multiple-party accounts" that are held in banks, savings and loan associations, or
other financial institutions. California law recognizes three distinct types of multiple-party accounts. These are (1) joint
accounts, (2) pay on death (or "P.0.D.") accounts, and (3) Totten trust accBuwits Code § 513
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Although these types of accounts differ in various particulars, they all share the common characteristic of permitting the
transfer of the deposited funds to a designated person or persons when one of the depositors dies. If the account is a
joint account §ee Prob. Code § 513@he funds will belong to the surviving depositor on the death of the first

depositor unless there is clear and convincing evidence of a different iRteit.[Code § 5302(%)If the account is a

pay on death accoung¢e Prob. Code § 513ahe funds belong, on the death of the depositor, to the designated pay on
death payee or payedRrpb. Code § 5302(b)(2)If the account is a Totten trust accousep Prob. Code § §0the

funds belong, on the death of the depositor, to the designated beneficiary or beneficiaries unless there is clear and
convincing evidence of a different interRffob. Code § 5302(c)(R2)Any right of survivorship arising from the terms of

the account or by statute, a beneficiary designation in a Totten trust account, or a P.O.D. payee designation cannot be
changed by will Prob. Code § 5302(§)

Multiple-party accounts share the same estate planning virtues as joint tenancies. They are easy to establish and easy to
terminate after the death of one of the parties. They may be established and terminated without the services of an
attorney, and they completely avoid probate on the first death. However, they are subject to the same disadvantages as
joint tenancies. Thus, they are inflexible arrangements; the deposited funds cannot be transferred to an inter vivos trust;
and, on the death of the last surviving depositor, some other arrangement (whether by virtue of a will, a trust, or perhaps
another multiple- party account) must be made for the transfer of the funds to the designated person or persons.

When one person contributes the funds to an account and title is taken jointly, in the names of that person and another,
no gift tax liability is incurred until the funds are withdrawn by the other person without any obligation to account to the
original contributor Treas. Reg. § 25.2511-1(h){4The creation of a pay on death account or a Totten trust account

does not result in a gift, since the pay on death payee or beneficiary will not have any interest in the account until the
death of the original depositor.

[d] Community Property With Right of Survivorship

Spouses may hold title to real and personal property as "community property with right of survivorship.” This manner
of holding title to property is particularly important in the estate planning context. This form of title has all the tax
benefits of community property, specifically an automatic step-up in basis on both halves of the community property
when the first spouse die€jv. Code § 682.1(axee § 60.12[4][c]. When real or personal property is held as
community property with a right of survivorship and one spouses dies, the property passes to the surviving spouse
without estate administration, avoiding the cost of probate, pursuant to the terms of the instrument and subject to the
same procedures as property held in joint tenafiy.[Code § 682.1(apee § 60.12[5][e].

The statutory authority for holding property in this manner applies to instruments created on or after July Ci2001 [
Code § 682.1(d) However, the statute does not apply to certain joint accounts in financial institu@dnsjode §
682.1(b) see § 60.12[8][a] see alsdc], abové. For further discussion of this manner of holding title and
documentation requirements, €60.12[8]

[5] Life Insurance

[a] In General

Life insurance can play an important part in an estate plan. Life insurance can provide liquidity for the payment of debts
and expenses of administration after the client's death, and provide the client's dependents with support after the client's
death. Life insurance is often a necessity when the client is young and has children (or a spouse and children) who
depend on the client's earnings for their support. When the client's earnings cease, life insurance can provide those
dependents with capital that can be invested to provide an income stream that will replace the client's lost earnings.

[b] Business Uses
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Life insurance can also play an important role in planning for the orderly disposition of a business after the client's
death. If the client is a partner in a business, for example, the life insurance can provide the funds necessary to buy out
the client's partnership interest after the client dies. Often, this will permit the continued operation of a business that
would otherwise have to be liquidated to pay off the deceased client's heirs and beneficiaries. When life insurance is
used for this purpose, it should be coupled with a "buy-sell" agreement by terms of which the surviving partners agree
to use the life insurance proceeds to purchase the deceased partner's interest in the partnership. This permits the
surviving partners to continue to operate the business without interruption and guarantees that the deceased partner's
estate (or inter vivos trust) will receive the proceeds in payment of the deceased partner's interest in the partnership.

[c] Irrevocable Life Insurance Trust

Life insurance may also be used to fund an irrevocable inter vivos trust designed to acquire and hold a life insurance
policy whose proceeds will be paid to designated beneficiaries on the client's death without being included in the client's
gross estate for federal estate tax purposes. A trust that accomplishes this purpose is commonly described as an
"irrevocable life insurance trust," or just a "life insurance trust." For additional coverage of life insurance trusts, see Ch.
72,Irrevocable Trusts see alsoCalifornia Wills & Trusts, Ch. 115l.ife Insurance Trust§Matthew Bender).

[6] Lifetime Gifts

[a] In General

Lifetime gifts can be useful estate planning tools. The annual gift tax excluséanl[R.C. § 2503(jnd discussion i
60.14[2]], the exclusion for tuition and medical care paymehR.[C. § 2503(e)see § 60.14[J] and the unlimited

marital deductionl[R.C. § 2523see § 60.14[4] combine to provide many opportunities for wealth transferral during a
client's lifetime.

If the client's financial condition permits, lifetime gifts may be a useful means of transferring wealth without either gift

or estate taxation. Assume, for example, that the client is an elderly widow with a taxable estate of $1 million and that
she has three married children. The client can give up to $11,000 per year to each of the children (the amount of the gift
tax exclusion for gifts in calendar years 2002 through 2005; the amount of the exclusion may be adjusted annually for
inflation in subsequent yeard)R.C. § 2503(l1)see § 60.14[F] and an additional $11,000 per year to the three

spouses. In this way, the client can give away up to $66,000 a year without any gift or estate tax liability. If the client is
married, the client and the client's spouse can give away up to $132,000 a year to the same donees. This can be done if
the gift property is community property (in which case the client and the client's spouse will each be treated as the donor
of one-half of the gift), or if the gift property is separate property but the client and the client's spouse elect to split the
gifts underl.R.C. § 2513

[b] Basis of Gift Property

When gifts are made, it is important to consider the value of the gift property and the total value that may safely be
given away without gift tax liability. It is also important to consider the basis of the property, particularly if the property
has appreciated since it was acquired by the client and there is any possibility that the donee or donees will sell the
property at some time in the future.

If property is acquired by gift, the basis for income tax purposes in the hands of the donee is the same as the basis in the
hands of the donoi R.C. § 1015 This is generally the cost of the propertyH.C. § 1012 If property is acquired by
inheritance, however, the property acquires a new fair market value computed as of the date dfRl€atB L1014 If

the property is later sold, a new date-of-death value may result in substantial income tax savings for thesdenees |

I.R.C. § 1001 (cjdetermination and recognition of gain or loss)].

[c] Potential for Appreciation
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When a gift is made, it may also be useful to consider the appreciation potential of the gift property. If the property has

a good potential for future appreciation, the potential estate tax savings will be greater, as the total value of the property
removed from the client's estate as of the date of the client's death will be greater. If, on the other hand, the property has
little potential for appreciation, it may make more sense for the client to keep the property until death. Of course, these
considerations will vary from client to client and depend in large measure on the client's ability to make gifts and the
projected tax savings that will result from the gifts.

[7] Durable Powers of Attorney

[a] In General

A power of attorney is a written instrument by which one person (called the "principal”) authorizes another person
(called the "attorney in fact" or "agent") to act on his or her belzbp. Code § 4022ee Prob. Code §§ 4014

("attorney in fact" defined}4026("principal” defined)]. A durable power of attorney is a power of attorney that

contains words showing the intent of the principal that the attorney in fact's authority will be exercisable
notwithstanding the principal's later incapaciBrgb. Code § 4124 In this respect, a durable power of attorney differs
from a conventional power of attorney, under which the authority of the attorney in fact terminates when the principal
becomes incapacitate@iv. Code § 2356(a)(3)Under a durable power of attorney, all acts done by the attorney in fact
during the principal's incapacity have the same effect as if the principal had cagzrciby Code § 4125

Unless a power states a time of termination, the authority of attorney in fact is exercisable notwithstanding any lapse of
time since execution of the powd?iiob. Code § 4127

For general coverage of durable powers of attorney, including forms for use in drafting durable powers of attorney for
property management, durable powers of attorney for health care, and related documents, se@uthbBBPowers

of Attorney. See also California Wills & Trusts, Ch. 15Durable Powers of Attorney for Health Carand Ch. 151,
Durable Powers of Attorney for Property Manageméhatthew Bender).

[b] Types

There are two basic types of durable powers of attorney: durable powers of attorney for health care and durable powers
of attorney for property management. A durable power of attorney for health care authorizes the attorney in fact to make
health care decisions for the princip®rrpb. Code 88§ 4123(d%650(repealed effective July 1, 200B®rob. Code §8§
4600-48059Health Care Decisions Law; effective July 1, 2000)]. A durable power of attorney for property management
authorizes the attorney in fact to make other types of decisions for the prinsggalPfob. Code 88 4123(dp), (c),

4124 4125.

A durable power of attorney may confer present authority on the attorney in fact, or it may confer authority on the
attorney in fact only at a specified future time, or on the occurrence of a specified future event or contingency, such as
the subsequent incapacity of the princigatgb. Code § 4030 When the power of attorney confers present authority

on the attorney in fact it must contain the words "This power of attorney shall not be affected by subsequent incapacity
of the principal,” or similar wordsHrob. Code § 4124(a)c)]. When it confers authority only in the event of the

principal's subsequent incapacity, it must state "This power of attorney shall become effective upon the incapacity of the
principal,” or similar wordsProb. Code 8§ 4124(h)c)].

A power of attorney that becomes effective only at a specified future time or on the occurrence of a specified future
event or contingency is known as a "springing power of attornBydlj. Code § 4030 Although springing powers of
attorney may be either durable or nonduralsied Prob. Code 8§ 40BGhey are typically durable, since they are usually
created for the purpose of conferring authority on the attorney in fact only if the principal becomes incapacitated at a
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later date.

[c] As Creatures of Statute

Durable powers of attorney are the creatures of statute. The California durable power of attorney statutes were first
enacted in 1979 [Stats. 1979, ch. 234] and have been revised several times since then. Effective January 1, 1995, a
comprehensive set of Probate Code sections governs the creation, use, effect, and termination of powers of@gorney [
Prob. Code § 4000 et seas added by Stats. 1994, ch. 307]. Known as the Power of Attorney Law, these statutes
replaced statutory provisions formerly included in the Civil Coskleformer Civ. Code 8§ 2400-2402430-2445
2475-2499.5repealed by Stats. 1994, ch. 307]. The Power of Attorney Law generally applies to both durable and
nondurable powers of attorneyde Prob. Code § 4050

Despite the comprehensive scope of the Power of Attorney Law, it is not completely severed from the general law of
agency. Powers of attorney are a type of agency, and the Power of Attorney Law recognizes that fact by explicitly
providing that they are subject to the general rules of agency, except to the extent that the Power of Attorney Law
provides its own rulesHrob. Code § 4051see Civ. Code 8§ 2295-24(@gency)see alsacComprehensive Power of
Attorney Law, 24 Cal. L. Revision Comm'n Reports 111, 121 (1994)].

Durable powers of attorney for health care formerly were regulated by special provisions of the Power of Attorney Law
[seeProb. Code §8 4600-477®epealed effective July 1, 2000)]. However, effective July 1, 2000, durable powers of
attorney are no longer subject to the Power of Attorney [Brob. Code § 4050(a)(1and are instead treated as a

species of "advance health care directived Prob. Code § 46D§overned by the Health Care Decisions La®vqgb.

Code 88 4050(a)(14651(a) see Prob. Code 88 4600-48(Q&fective July 1, 2000)].

For more detailed discussion of durable powers of attorney for property management, see@Linabi Powers of
Attorney. Rules governing powers of attorney generally are discussed in CRo9&rs of Attorney

[d] Uses

Durable powers of attorney are widely used in modern estate planning. In fact, most estate planners regard them as an
integral component of the complete estate plan, just as a will or (in many cases) a trust are key components of that plan.
It is commonplace for estate planners to prepare a durable power of attorney for property management at the same time
as a will, trust, or other estate planning documents. By authorizing an attorney in fact to act for and on behalf of the
principal even when the principal is incapacitated, a durable power of attorney for property management can obviate the
need for a conservatorship or even a trust. If the client's only concern is to make sure that his or her property will be
properly managed in the event the client becomes incapacitated, a durable power of attorney for property management
will often satisfy this concern. If the client has properly executed a durable power of attorney for property management,
it may be unnecessary for the client also to establish a revocable inter vivos ("living")seesg [60.17[4] A properly

executed durable power of attorney for health care may also obviate the need for a conservatorship of the person.

In appropriate circumstances, a durable power of attorney may be used to give the attorney in fact authority to make
personal care decisions for the principal, to contract with respect to the principal's property, to plan and complete sales
of the principal's property, and to make tax planning decisions for the princigalfrob. Code § 4123(a)- {c)

However, some acts are so important that, under the Power of Attorney Law, the attorney in fact will not be deemed to
have authority to perform them unless the power of attorney specifically authorizes the attorney in fact to do so. Thus,
the attorney in fact may not create, modify, or revoke a trust on behalf of the principal, make gifts of the principal's
property, exercise the right to make a disclaimer on behalf of the principal, create or change survivorship interests in the
principal's property, make or change the designation of beneficiaries to receive property or other rights on the principal's
death, or make a loan to the attorney in fact, unless the power of attorney expressly allows the attorney in fact to do so
[Prob. Code § 42644
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[8] Contracts

[a] In General

Various types of contracts can have an effect on a client's estate plan. The most obvious of these is the contract to make
a will, not to revoke a will, or to die intestatege][b], below]. However, other contracts that may also have important
estate-planning consequences are transmutation agreements, buy-sell agreements, premarital (or antenuptial)
agreements, and marital settlement agreements. The most important estate planning uses of transmutation agreements
and buy-sell agreements are discussed in this subsesgeft], [d], below]. For general coverage of premarital

agreements, see Ch. 10tenuptial Agreementd-or marital settlement agreements, see Chs. Cafplete Marital
Settlement Agreementsaind 121 Provisions for Division of Property

[b] Contract To Make or Not to Revoke a Will or Other Instrument

Contracts to make (or not to revoke) a will or devise are generally valid in CalifornRegdke v. Silvertrust (1971) 6

Cal. 3d 94, 100, 98 Cal. Rptr. 293, 490 P.2d 8@®rt. denied 405 U.S. 1041 Estate of Watson (1986) 177 Cal.

App. 3d 569, 573, 223 Cal. Rptr. 14Since the existence and terms of such a contract are generally put in issue only
after one of the parties has died, however, special requirements for the proof of the contract are set forth in the Probate
Code.

Prob. Code 8§ 21700(g)rovides that a contract to make a will or devise or other instrument, or not to revoke a will or
devise or other instrument, or to die intestate (if made after January 1, 2001), can be established only by one of the
following:

# Provisions of a will or other instrument stating material provisions of the contract;

# An express reference in a will or other instrument to a contract and extrinsic evidence proving the
terms of the contract;

#® A writing signed by the decedent evidencing the contract;

# Clear and convincing evidence of an agreement between the decedent and the claimant or a promise
by the decedent to the claimant that is enforceable in equity; or

# Clear and convincing evidence of an agreement between the decedent and another person for the
benefit of the claimant or a promise by the decedent to another person for the benefit of the claimant that
is enforceable in equity.

Case law makes it clear that a party may recover as third-party beneficiary of a contract to make (or not to revoke) a will
only if the party was an intended beneficiary of the contract. It is not sufficient to show merely that the party was
incidentally named in the contract, or would have derived some benefit from a will made pursuant to the contract. An
intent to benefit the claimant must appear from the contract itséd]manovitz v. Bitting (1996) 43 Cal. App. 4th 311,
314-315, 50 Cal. Rptr. 2d 332

Notwithstanding their validity, contracts to make (or not to revoke) a will or devise are generally avoided by most estate
planners, because they are difficult to enforce, can result in the loss of valuable tax benefits, and often lead to costly and
time-consuming litigation.

A contract to make a will is often followed by the execution of joint or mutual wills. Joint and mutual wills frequently
devise property to one of the surviving parties and provide that, upon the death of that party, the property will pass to
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another person or persons. When this is done, the interest of the survivor is a life estate and the interests of the others
are remainders [Estate of Mulholland (1971) 20 Cal. App. 3d 392, 396, 97 Cal. Rptr.;6 Estate of Cooper (1969)

274 Cal. App. 2d 70, 79, 78 Cal. Rptr. 7h0r'his is because a devise of property that provides that the property must go
to another person on the death of the first devisee transfers only a life estate, even when the words "life estate" are not
used in the devise [Estate of Mulholland (1971) 20 Cal. App. 3d 392, 397, 97 Cal. Rptr.;6 Estate of Cooper

(1969) 274 Cal. App. 2d 70, 79, 78 Cal. Rptr. 740

An action to enforce a claim that arises from an oral or written promise or agreement made on or after January 1, 2001,
for distribution from an estate or trust or under another instrument, must be brought within one year after the date of
death. Any otherwise applicable period of limitations does not apply [Code Civ. Proc. § 355.3].

Even when a contract to make a will can be enforced, it can have very unfavorable results. Assume, for example, that a
husband and wife enter into a contract that provides that the first spouse to die will leave all of his or her property to the
survivor and that the surviving spouse will leave all of his or her property to the spouses' children. Assume further that
each spouse has an estate that is worth more than the "applicable exclusion amount" available in the year of the first
spouses deatls¢e 1.R.C. § 2010(d¢}able of graduated amounts) and discussio® @&9.13[4][b]]. When the first

spouse dies, all of the property will pass to the surviving spouse. If the contract is enforceable, however, the surviving
spouse's interest in the property will be only a life estate. A life estate is a "terminable interest" and thus ineligible for

the federal estate tax marital deductige¢ I.R.C. § 2056(b)(1Treas. Reg. § 20.2056(b)-1{bA substantial estate tax

will thus be payable on the death of the first spouse. Further, none of the property will be in a bypass trust and thus none
of it will qualify for the tax-saving advantages that a bypass trust can afford on the death of the surviving spouse, so
even more substantial estate taxes will be payable on the death of the surviving spouse. All of these unfavorable results
could be avoided by the simple expedient of transferring the property through a revocable inter vivos ("living") trust and
avoiding the cumbersome and dangerous mechanism of a contract to make a will. For a general discussion of the marital
deduction, see Ch. 7Marital Deduction Trust Provisions

[c] Transmutation Agreement

Married persons sometimes enter into contracts designed to change the character of their property from separate
property to community property or vice versa. Contracts of this kind are generally described as "transmutation
agreements"dee Fam. Code 8§ 850-8bBy statute, California law specifically sanctions agreements that transmute
community property to the separate property of either spouse, separate property of either spouse to community property,
or separate property of one spouse to the separate property of the other speusarh. Code § 850

Transmutation agreements are used by estate planners for various purposes. A transmutation agreement may, for
example, be designed to protect one or both of the spouses from creditors, to reorder inheritance rights in the spouses'
property, or to achieve specified tax advantages.

Although transmutation agreements are generally governed by the same rules as other contracts, they are subject to
additional rules applicable to property contracts between a husband andegféqam. Code § 721{(blJnder these

rules, transactions between a husband and wife are subject to the general rules governing fiduciary relationships that
control the actions of persons occupying confidential relations with each ¢ther.[Code 8§ 721 () Further, most
transmutation agreements made on or after January 1, 1985, must be in writing and signed by the spouse whose interest
in the property is adversely affecteigm. Code § 852(aput see Fam. Code § 852(@xception for gifts between

spouses of clothing, wearing apparel, jewelry, and other tangible articles of a personal nature)].

An attorney who is consulted by clients who wish to enter into a transmutation agreement must remember his or her
ethical responsibility to avoid conflicts of interest. Transmutation agreements almost always raise actual or potential
conflicts between the spouses. An attorney cannot ethically represent two clients who have conflicting or potentially
conflicting interests, unless the attorney first explains the facts giving rise to the conflict and obtains written
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authorization from the clients to proceed with the dual representdfiah Rules Prof. Conduct, Rule 3-310(Bge §
60.201[1][b]]. For general coverage of the ethical responsibilities of estate planning attorneys, see California Wills &
Trusts, Ch. 4Ethical Considerations and Professional Responsibi(ityatthew Bender).

[d] Buy-Sell Agreement

A buy-sell agreement is a contract under which the surviving owners of a business agree to purchase the interest of a
withdrawing or deceased owner of the same business [Black's Law Dictionary (5th ed. 1979) at 181]. The business may
be organized as a partnership or a corporation, and the parties may be partners or shareholders. Buy-sell agreements are
also known as "buyout agreements."

Buy-sell agreements can be very useful estate planning tools. If the client is a partner or shareholder in a closely held
corporation, some provision should be made for the continuation of the business after the client's death. This will most
typically be accomplished by setting up a buy-sell agreement that establishes terms and conditions under which the
surviving partners or shareholders will purchase the deceased partner's or shareholder's interest in the business. The
funds for the purchase will often be provided by a life insurance policy on the life of the deceased partner or shareholder
that calls for the death benefits to be paid to the surviving partners or shareholders [for estate planning uses of life
insurancesee § 60.17[5]

Another variation of the buy-sell agreement is the so-called "entity agreement,” under which the business entity itself
(rather than the individual partners or shareholders) agrees to purchase the deceased partner's or shareholder's interest in
the business. An entity agreement may also be funded by the proceeds of a life insurance policy on the life of the
deceased partner or shareholder with the death benefits payable to the entity.

An estate plan that simply provides for the transfer of a client's interest in a business organized as a partnership or a
closely held corporation after the client's death without setting up an appropriate buy-sell mechanism is inadequate and
will not adequately address the needs of either the business or the deceased partner's or shareholder's estate in the event
of the deceased partner's or shareholder's death.

For further discussion of buy-sell agreements, with illustrative forms, see CiB8BSell Agreementd-or discussion

of the devise of business interests, see California Wills & Trusts, CtD@@ses of Business Interestislatthew

Bender). For the legal requisites of partnership agreements, and buy-sell agreements for partnerships, see Ch. 15, Part
A, Formation of General Partnershipsee alsdallantine & Sterling, California Corporation Laws, Ch. 24,
PartnershipgMatthew Bender).

[9] Uniform TOD Security Registration Act

[a] Transfer of Securities Without Probate

Under the Uniform TOD Security Registration Act, effective January 1, 18884. Code § 55112 securities may be
registered in "beneficiary form" to be transferrable on death outside of probate administiPatbnCode § 5500 et

seq]. Designation of a T.O.D. beneficiary on a registration in beneficiary form has no effect on ownership until the
owner's death, and registration in beneficiary form may be canceled or changed at any time by the sole owner (or in the
case of multiple ownership by all then surviving owners) without the consent of the beneflReiaty. Code § 5506

Transfer on death resulting from registration in beneficiary form is not testamentary; it is effective by reason of the
contract regarding the registration between the owner and the registering entity pursuant to BPrel\aEpde §

5509(a). The Act provides protection for entities registering securities in beneficiary form, including discharge from
claims by the estate, creditors, heirs, or devisees of a deceased owner who registered thesase@iob[ Code §

5508. However, the Act does not limit the rights of a surviving spouse or creditors against beneficiaries and transferees
under other lawsHrob. Code § 5509()
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[b] Registration in Beneficiary Form

Registration in beneficiary form means registration of the security indicating the present owner and the intention of the
owner regarding the person who will become the owner of the security on the death of the presenPosmeZdde §

5501 (a)(definition of "beneficiary form")]. A security is registered in beneficiary form when the registration includes a
designation of a beneficiary to take ownership at the death of the present owner or the deaths of multiple present
owners, whether the security is evidenced by certificate or acc®uob[ Code § 5504 In the case of multiple

ownership, only individuals whose registration shows multiple ownership with right of survivorship, that is, in joint
tenancy, tenancy by the entirety or community property in survivorship form, may obtain registration in beneficiary
form. [Prob. Code § 550R Registration in beneficiary form is shown by the words "transfer on death" or "pay on

death" or the abbreviations "T.0.D." or "P.O.D." after the name of the registered owner and before the name of the
beneficiary Prob. Code § 550p

The registering entity may establish terms and conditions for requests for registration in beneficiary form and
implementation of registrationsge Prob. Code 8§ 551.2

[c] Death of Owner

On the death of the sole owner or the last to die of multiple owners, ownership of securities registered in beneficiary
form passes to the beneficiary or beneficiaries who survive all owners. On proof of death of all owners and compliance
with applicable requirements of the registering entity, the security may be reregistered in the name of the beneficiary.
Until division of the security after the death of all owners, multiple beneficiaries hold their interests as tenants in
common. If no beneficiary survives the death of the owner or multiple owners, the security belongs to the estate of the
deceased sole owner or the estate of the last to die of all multiple owPreds. [Code § 5507

[10] Nonprobate Transfers to a Former Spouse

[a] In General

Nonprobate transfers are a common and efficient way of transferring property to a surviving spouse at death. The
Probate Code addresses nonprobate transfers to a former spouse of a divorced individual. The provisions affecting such
transfers apply to instruments executed before, on, and after January 1, 2002. However, the provisions do not apply to
an instrument if either of the following applyfob. Code § 560§

#® The person making the nonprobate transfer or creating the joint tenancy dies before the January 1,
2002; or

#® The dissolution of marriage or other event that terminates the status of the nonprobate transfer
beneficiary or joint tenant as a surviving spouse occurs before January 1, 2002.

[b] Nonprobate Transfers by Instrument

A nonprobate transfer to a decedent's former spouse under an instrument executed before or during the marriage fails if,
at the time of death, the transferee is no longer the decedent's surviving spouse, due to annulment or dissolution of the
marriage Prob. Code § 5600(%)Such a transfer will not fail, however, if the transfer is not subject to revocation at the
time of death, there is clear and convincing evidence that the decedent intended to preserve the transfer to the former
spouse, or a court order that the transfer be maintained is in effeath [ Code § 5600(f) This provision does not

affect the court's authority to order a party for dissolution or annulment of a marriage to maintain the former spouse as a
beneficiary on any nonprobate transfergb. Code § 5603 In the case of a nonprobate transfer that fails under this
provision, the instrument of transfer is treated as if the former spouse did not survive the traffeiboode 8§

5600(c).
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Nonprobate transfers do not include life insurance policies, but do include contracts of employment, bonds, mortgages,
promissory notes, certificated or uncertificated securities, account agreements, custodial agreements, deposit
agreements, compensation plans, pension plans, individual retirement plans, employee benefit plans, trusts,
conveyances, deeds of gift, marital property agreements, similar written instruments, or instruments, not including wills,
that operate on death and confer a power of appointment or name a tiRigibeCode § 5600(e¥see Prob. Code §

5000(a].

[c] Joint Tenancy

A joint tenancy created between a decedent and the decedent's former spouse is severed as to the decedent's interest if it
was created before or during marriage and, at the time of death, the former spouse is not the decedent's surviving
spouse, due to annulment or dissolution of marridgyely). Code § 5601(3)A joint tenancy is not severed, however, if

it is not subject to severance by the decedent at the time of his or her death or if there is clear and convincing evidence
that the decedent intended to preserve the joint tenancy in favor of the former sponisefode § 5601(f) This

provision does not affect the rights of a subsequent purchaser or encumbrancer who relies on an apparent severance or
lacks knowledge of a severanderpb. Code § 5601(¢)Joint tenancies include property held as community property

with right of survivorship Prob. Code § 5601(¢lkee Civ. Code § 682.1This provision does not affect the court's

authority to order a party for dissolution or annulment of a marriage to preserve a joint teRaobyCode § 56013

For additional discussion of the status of joint tenancy property held after a marital dissoluti@r6&4e[5][d].

[d] Purchaser or Encumbrancer's Rights

The Probate Code provision providing for the failure of a nonprobate transfer to a former spouse does not affect the

rights of a subsequent purchaser or encumbrancer who in good faith relies on an apparent failure of a transfer or lacks
knowledge of a failed transfePfob. Code § 5600(dl) Similarly, the provision severing a joint tenancy between a

decedent and his or her former spouse does not affect the rights of a subsequent purchaser or encumbrancer who in good
faith relies on an apparent severance or lacks knowledge of a sevePanbeCode § 5601(¢§)In either case, the

rights of a purchaser or encumbrancer of real property who in good faith relies on an affidavit or declaration under
penalties of perjury are protected. The affidavit or declaration may be recorded and must contain the following

information [Prob. Code § 5602(a)c)]:

# The decedent's name.
# The date and place of the decedent's death.

# A description of the real property transferred to the affiant or declarant by an instrument making a
nonprobate transfer or by operation of joint tenancy survivorship.

#® Either that the affiant or declarant is the surviving spouse of the decedent, or that the affiant or

declarant is not the surviving spouse of the decedent, but the rights of the affiant or declarant to the
described property are not affectedProbate Code §8§ 5600r 5601

A person relying on an affidavit or declaration has no duty to inquire into the truth of the matters stated theiein [
Code § 5602(13)

Legal Topics:

For related research and practice materials, see the following legal topics:
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Estate, Gift & Trust LawNonprobate TransfersGeneral OverviewEstate, Gift & Trust LawProbateGeneral
OverviewEstate, Gift & Trust LawTrustsGeneral OverviewEstate, Gift & Trust LawTrustsTestamentary TrustsEstate,
Gift & Trust LawWillsGeneral Overview
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§ 60.18 Deposit of Estate Planning Documents With Attorney

[1] In General

The Probate Code regulates the transfer of estate planning and other documents held by an attorney for safekeeping
[Prob. Code 8§88 700-735Documents covered include original wills, trusts, codicils, and powers of attoseeyHrob.

Code § 704 An attorney must use ordinary care for preserving an estate planning document, whether or not
consideration is given, must hold a document in a safe, vault, safe-deposit box, or other secure place where it will be
reasonably protected against loss or destrucfunl). Code § 71]) and must notify the person who deposited the
document if it is lost or destroyedée Prob. Code § 71%ee also Prob. Code §8 70203 ("deposit" and "depositor"
defined)]. However, an attorney who fails to satisfy the required standard of care is not liable for loss or destruction if
(1) the depositor has actual notice of the loss or destruction and a reasonable opportunity to replace the document and
(2) the attorney offers without charge either to assist the depositor in replacing the document, or to prepare a
substantially similar document and assist in its executitvmolh. Code § 71R In addition, accepting a document for
safekeeping does not require the attorney to inquire into the contents, validity, or correctness of any information in the
document or to provide continuing legal services to the depositor or to any beneficiary under the document, unless, of
course, the attorney holding the document for safekeeping also drafted the docseeeidb. Code § 713

If provided in a written agreement signed by the person depositing a document for safekeeping, an attorney may charge
for compensation and expenses incurred in connection with holding the docunelnt Code § 714(3) An attorney

may also give written notice to, and obtain written acknowledgment from, a depositor that a document has been
accepted for safekeeping and that the depositor must notify the attorney of any address staRgel]. Code § 715

see also § 60.2Q8Utilizing the notice and acknowledgment has the effect of changing the standard of care for
preserving a document from "ordinary care" to "slight casgg Prob. Code 88§ 71016

[2] Termination of Deposits

A depositor may terminate a deposit on demand, in which case the attorney must deliver the document to the depositor
[Prob. Code § 72D However, an attorney with whom a document has been placed for safekeeping may only terminate
the deposit in accordance with one of the methods set forth by st&tk.[Code § 730see Prob. Code 88 731-735
(methods and procedures for terminating deposit by attorney)]. These methods iftrioisleode § 73]t
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# Personal delivery of the document to the depositor;

# Mailing the document to the depositor's last known address, by registered or certified mail with
return receipt requested, and receiving a signed receipt; or

® Another method agreed on by the depositor and attorney.

An attorney may also terminate a deposit by transferring the document to another atRnoteyGode § 732()

However, an attorney may terminate by this method only if he or she has mailed notice to reclaim the document to the
depositor's last known address and the depositor has failed to reclaim the document within 90 days of theRratling [
Code 8§ 732(d) In addition, an attorney transferring a document must file a notice of transfer with the StaterBar [

Code § 73R

If the document held for safekeeping is a will, and the attorney has actual notice that the depositor died, the attorney

may terminate the deposit only by personal delivery of the document to the depositor's personal repred@yitive |

Code 88 732(f)734(a]. If the attorney has actual notice of the depositor's death but does not have actual notice that a
personal representative has been appointed for the depositor, the attorney may terminate the deposit only as provided in
Prob. Code § 8200, which sets forth the provisions governing a will's delivery to the superior court and the executor
named in the will after the testator's deafrgb. Code § 734(B) If the document is a trust, after the depositor's death

the attorney may terminate the deposit by personal delivery of the document to the depositor's personal representative or
to the trustee named in the truBrpb. Code § 734(¢)

Legal Topics:

For related research and practice materials, see the following legal topics:
Estate, Gift & Trust LawProbateGeneral OverviewEstate, Gift & Trust LawTrustsGeneral OverviewEstate, Gift & Trust
LawWillsGeneral Overview
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§ 60.19 Intestate Succession

[1] Governing Law

When a decedent dies intestate (that is, without a will), or when any property is not effectively disposed of by the will of
a testate decedent, the property not disposed of by will is distributed to the decedent's heirs according to the laws of
intestate successiorde Prob. Code § 6400rhese laws are set out Prob. Code 88 6400-645%and are discussed in

this section. They apply to estates of decedents dying on or after January 1P18B5Qode § 6414(a)b)]. The

intestate succession of a decedent who died before that date is governed byHormeZode 88 200-25@epealed by

Stats. 1983, ch. 842, operative, January 1, 198E)lj. Code 8§88 36414(a) (c)]. If there is no taker of the intestate

estate under the provisionsBfob. Code §§ 6400-645%he property escheats to the state as providéttat. Code §§
6800-680g Prob. Code § 6404 The right to succession is defined by statuteHstate of Griswold (2001) 25 Cal. 4th

904, 907, 108 Cal. Rptr. 2d 165, 24 P.3d 119Courts have no authority to change the statutory rules governing the

law of succession [Estate of McCrary (1997) 54 Cal. App. 4th 100, 102, 62 Cal. Rptr. 2d]504

[2] Definition of Terms

[a] Heirs, Child, Parent, and Issue

"Heirs," as used in the Probate Code, means the persons, including the surviving spouse who are entitled under the
statutes of intestate succession to a decedent's propedly.[Code § 44see[10], [11], below]. "Child" means any

individual entitled to take as a child by intestate succession from the parent whose relationship is irRabedpde

§ 26. "Parent" means any individual entitled to take as a parent by intestate succession from the child whose
relationship is involvedRProb. Code 8§ 511 "Issue” of a person means all of his or her lineal descendants of all

generations, with the relationship of parent and child at each generation being determined by the definitions of child and
parent Prob. Code § 5D For a discussion of establishing the parent-child relationship for the purpose of intestate
succession, see [4)elow

[b] Predeceased Spouse

For purposes of intestate successiseg[11], below], a "predeceased spouse" means a person who died before the
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decedent while married to the decedent, but does not include the folloRinf.[Code § 5P

® A person who obtains or consents to a final decree or judgment of dissolution of marriage from the
decedent or a final decree of judgment of annulment of their marriage, which decree or judgment is not
recognized as valid in California, unless they subsequently participate in a marriage ceremony purporting
to marry each to the other or subsequently live together as husband and wife.

#* A person who, following a decree or judgment of dissolution of annulment of marriage obtained by
the decedent, participates in a marriage ceremony to a third person.

® A person who was a party to a valid proceeding concluded by an order purporting to terminate all
marital property rights.

[c] Surviving Spouse

For purposes of intestate successieed8], below, a "surviving spouse” doawtinclude any of the followingProb.
Code § 7&

#® A person whose marriage to the decedent has been dissolved or annulled, unless, by virtue of a
subsequent marriage, the person is married to the decedent at the time of death.

#* A person who obtains or consents to a final decree or judgment of dissolution of marriage from the
decedent or a final decree or judgment of annulment of their marriage, which decree of judgment is not
recognized as valid in California, unless they subsequently participate in a marriage ceremony purporting
to marry each to the other or subsequently live together as husband and wife.

® A person who, following a decree or judgment of dissolution or annulment of marriage obtained by
the decedent, participates in a marriage ceremony with a third person.

# A person who was a party to a valid proceeding concluded by an order purporting to terminate all
marital property rights. Under this provision, a spouse who obtains a judgment of legal separation that
resolves the parties' marital property rights does not qualify as a "surviving spouse" on the subsequent
death of the other spouse for purposes of intestate succesdimtdte of McDaniel (2008) 161 Cal.

App. 4th 458, 463, 73 Cal. Rptr. 3d 907]

In addition, the following individuals do not qualify as a "surviving spouse" for purposes of intestate succession:

#® A spouse who has waived his or her rights to take from the decedent's estate by entering into a
written property settlement agreemesg¢ Prob. Code 88 140-147Estate of Lahey (1999) 76 Cal.
App. 4th 1056, 1058 fn. 2, 91 Cal. Rptr. 2d]30

# An undivorced bigamous spouse with respect to the estate of his or her legally recognized first
spouse [ Estate of Anderson (1997) 60 Cal. App. 4th 436, 441-444, 70 Cal. Rptr. 2{r@&§Gitance is
precluded by doctrine of judicial estoppel when claimant states in application for marriage license to
second spouse that he or she has never been married)].

#® An individual who married the decedent in a purported marriage ceremony that did not result in a
valid marriage, because the parties had not obtained a marriage liseeseHstate of DePasse (2002)
97 Cal. App. 4th 92, 107, 118 Cal. Rptr. 2d 1@en day before decedent's death from terminal iliness,
hospital chaplain performed marriage ceremony for petitioner and decedent, but they had not obtained
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marriage license because of imminence of her death, there was no valid marriage and petitioner could not
qualify as surviving spouse)].

[d] Domestic Partner

A "domestic partner" is one of two persons who have filed a declaration of domestic partnership with the Secretary of
State undeFam. Code § 297 et seqrovided that the domestic partnership has not been terminated eaateiCode 8§
299[Prob. Code § 37(a)for discussion and the declaration of domestic partnership feeeaCh. 110, Nonmarital
Cohabitation Agreements and Related Transactions, §8 110.50 et seq., 110.22] dlatedthstanding=am. Code §

299 if a domestic partnership is terminated by the death of one of the partners and neither partner filed a notice of
termination of the domestic partnership before the date of the decedent's death, the domestic partner who survives the
deceased is a "surviving domestic partner" and is entitled to the rights of a surviving domestic partner as provided in the
Probate CodeHrob. Code § 37(f) This includes the right to an intestate share of the deceased partner's separate
property Prob. Code § 6401(qjeffective July 1, 2003)se€[9], below].

[3] Inheritance by Relatives of the Halfblood, Afterborn Relatives, and Aliens

Relatives of the halfblood generally inherit the same share they would inherit if they were of the wholeRyiolod [

Code 8 640p Relatives of the decedent conceived before the decedent's death and born thereafter inherit as if they had
been born in the decedent's lifetinferpb. Code § 6407 A person is not disqualified to take as an heir because the

person, or persons through he or she claims, is or has been anfalidn Code § 6411

[4] Establishing Parent-Child Relationship for Purpose of Intestate Succession

[a] Natural Parent

The relationship of parent and child exists, for the purpose of intestate succession, between a person and the person's
natural parents, regardless of the parents' marital stBtod] Code § 6450(3)In determining whether a parent is a
"natural parent,” the following rules apply:

#® A natural parent and child relationship is established if that relationship is presumed and not rebutted
under the Uniform Parentage Adtgm. Code 8§ 7600 et s§dProb. Code § 6453(4)For example:

# A man is presumed to be the natural father of a child if he receives the child into his
home and openly holds the child out as his natural chilzhfi. Code § 7611 ()

# A woman may also be a presumed mother of a child of her lesbian partner if they
agree to raise the child together, she receives the child into her home, and she holds the
child out as her natural childge Elisa B. v. Superior Court (2005) 37 Cal. 4th 108,

125, 33 Cal. Rptr. 3d 46, 117 P.3d 6@foth of child's parents can be women, and woman
with no biological connection to child can be child's presumed mother Ufatar Code §
7611(d); seealso K.M.v. E.G. (2005) 37 Cal. 4th 130, 143, 33 Cal. Rptr. 3d 61, 117
P.3d 673(when woman provides ova to her lesbian partner so that partner can bear child
who will be raised in their joint home, both women are child's parentK)jstine H. v.

Lisa R. (2005) 37 Cal. 4th 156, 166, 33 Cal. Rptr. 3d 81, 117 P.3d(ESbian mother of
child was estopped from challenging validity of stipulated judgment declaring that she
and her lesbian partner were child's parents)].

# A man who acknowledges a child conceived during marriage is entitled to inherit as a
natural parent, regardless of the man's alleged failure to pay child support or the lack of a
meaningful parent-child relationshipdeEstate of Shellenbarger, (2008) Cal. App. 4th
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894, 896; 86 Cal. Rptr. 3d 86Zcourt cannot on principles of equity disinherit a natural
parent who abandons a child who later dies intestate where decedent was conceived
during parent's marriage and father acknowledged paternity)].

# A natural parent and child relationship may be established under any provision of the Uniform
Parentage Act, except that the relationship may not be established by an actioramd€ode §
7630(c)unless one of the following conditions exisBrpb. Code § 6453(f)

#® A court order was entered during the father's lifetime declaring patesety Estate
of Griswold (2001) 25 Cal. 4th 904, 921-924108 Cal. Rptr. 2d 165, 24 P.3d 1191
(judgment in bastardy proceeding, in which decedent's biological father confessed
paternity, established father as decedent's natural parent for purposes of intestate
succession)]. A finding in a proceeding for dissolution of marriage between the decedent
and his or her spouse that the claimant is their child establishes, for the purpose of
intestate succession, that the claimant is the decedent's isgdeif{v. Ferreira (1997) 59
Cal. App. 4th 1509, 1518-1522, 70 Cal. Rptr. 2d]33

#® Paternity is established by clear and convincing evidence that the father has openly
held out the child as his owisée, e.g., Estate of Burden (2007) 146 Cal. App. 4th 1021,
1030; 53 Cal. Rptr. 3d 39@decedent's acknowledgements during his lifetime of son
born out of wedlock, which included (1) decedent's written acknowledgement that he was
a party to conception; (2) that he had asked the child's mother to marry him; and (3) his
admissions to his own mother, brother, and sister, as well as to the child himself and his
mother, that the child was the decedent's son, were sufficient to meet the evidentiary
burden ofProb. Code § 6453(b)(R)

# |t was impossible for the father to hold out the child as his own and paternity is
established by clear and convincing evidence. This alternative does not require proof of
any specified conduct by the father, but merely proof that he is (or was) the child's
biological father [ Cheyanna M. v. A.C. Nielsen Co. (1998) 66 Cal. App. 4th 855, 867, 78
Cal. Rptr. 2d 335statute does not limit type or source of permissible evidence)]. It
governs a situation in which the father dies before the child is bo@hleyanna M. v.

A.C. Nielsen Co. (1998) 66 Cal. App. 4th 855, 870, 78 Cal. Rptr. 2d.335

® A natural parent and child relationship may be established for a posthumously conceived child under
Prob. Code § 249.5Prob. Code § 6453(¢ckee[e], below.

If a child is born out of wedlock, neither a natural parent nor a relative of that parent inherits from or through the child
on the basis of the parent and child relationship between that parent and the child, unless the parent or a relative of the
parent acknowledged the child and contributed to the support or care of theRituldl Code § 6452 For example,

when the natural father of a decedent who was born out of wedlock acknowledged the decedent as his child by
confessing to paternity in court and contributed to his support, the decedent's half siblings were entitled to inherit from
the decedent's estate through their father who was also decsasedHstate of Griswold (2001) 25 Cal. 4th 904,

910-920, 924, 108 Cal. Rptr. 2d 165, 24 P.3d 1194 requirement that father receive child into his or her home or

have personal contact with child)].

A child is no longer considered the "issue" of his or her natural parent for purposes of intestate succession when the
parental rights of the parent have been terminatethfkson v. Fitzgibbons (2005) 127 Cal. App. 4th 329, 335-336, 25
Cal. Rptr. 3d 478.
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[b] Adoptive Parent

The relationship of parent and child exists, for the purpose of intestate succession, between an adopted person and his or
her adopting parent or paren®rpb. Code § 6450(b)

An adoption severs the relationship of parent and child between an adopted person and a natural parent of the adopted
person, unless the natural parent and the adopted person lived together at any time as parent and child (or the natural
parent was married to or cohabiting with the other natural parent at the time the person was conceived and died before
the person's birth), and the adoption was by the spouse of either of the natural parents or after the death of either of the
natural parentsHrob. Code 8§ 6451(%)Neither a natural parent nor a relative of a natural parent, except for a

wholeblood sibling of the adopted person or the issue of that sibling, inherits from or through the adopted person on the
basis of a parent and child relationship between the adopted person and that natural parent, unless the adoption is by the
spouse or surviving spouse of that parétigb. Code § 6451(fh)A prior adoptive parent and child relationship is

treated as a natural parent and child relationsRiplp. Code § 6451($)

[c] Foster or Stepparent

The relationship of parent and child exists, for the purpose of intestate succession, between a person and the person's
foster parent or stepparent if (1) the relationship began during the person’s minority and continued throughout the joint
lifetimes of the person and the person's foster parent or stepparent, and (2) it is established by clear and convincing
evidence that the foster parent or stepparent would have adopted the person but for a legaPbalri€dde § 6454

The barrier to adoption must have begun during the child's minority and have continued throughout the joint lifetimes of
the child and the decedent [Estate of Joseph (1998) 17 Cal. 4th 203, 211-212, 216-217, 70 Cal. Rptr. 2d 619, 949

P.2d 472(not sufficient that barrier only existed at time when adoption was contemplated or attempted; legal barrier
must have continued until decedent's death or at least until such point in time before death as to amount to a factual
barrier to adoption in the period remaining)]. The benefitPafb. Code § 6454re not limited to minors, but also

apply to adult foster children or stepchildren Estate of Joseph (1998) 17 Cal. 4th 203, 214, 70 Cal. Rptr. 2d 619, 949
P.2d 472].

[d] Equitable Adoption

These statutes do not affect or limit application of the judicial doctrine of equitable adoption for the benefit of the child
or the child's issueHrob. Code § 6455ee In re Marriage of Lewis & Goetz (1988) 203 Cal. App. 3d 514, 250 Cal.

Rptr. 30(applying doctrine)]. The doctrine allows a person who was accepted and treated as a natural or adopted child,
and as to whom adoption was promised or contemplated but never performed, to share in inheriting the property of the
equitable "parent" [ Estate of Ford (2004) 32 Cal. 4th 160, 8 Cal. Rptr. 3d 541, 82 P.3d]74¥nder the doctrine, an
equitable adoption may be found to exist based on an express contract tossopEgtate of Cleveland (1993) 17 Cal.
App. 4th 1700, 1713 fn. 15, 22 Cal. Rptr. 2d §90

Although California decisions have explained equitable adoption as the specific enforcement of a contract to adopt, the
doctrine rests less on ordinary rules of contract law than on considerations of fairness and ifistatg of Ford

(2004) 32 Cal. 4th 160, 8 Cal. Rptr. 3d 541, 82 P.3d T4However, the California law of equitable adoption does not
recognize an estoppel arising merely from the existence of a family relationship between the decedent and the claimant.
While a person with whom the decedent had a close, caring, and enduring relationship may be seen as more deserving
of inheritance than the decedent's heirs whose personal relationships with the decedent may have been more attenuated,
the doctrine of equitable adoption is not a means of compensating the child for services rendered to the parent or a
device for avoiding the unjust enrichment of other more distant relatives who will succeed to the estate under the
intestacy statutes. Absent proof of an intent to adopt, a court must follow the statutory law of intestate succession [

Estate of Ford (2004) 32 Cal. 4th 160, 8 Cal. Rptr. 3d 541, 82 P.3d]747
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An equitable adoption claimant need not prove all the elements of an enforceable contract to adopt. The claimant,
however, must demonstrate the existence of a direct expression by the decedent of an intent to adopt the claimant. This
intent may be shown by proof of an unperformed express agreement or promise to adopt. It may also be shown by proof
of other acts or statements directly showing that the decedent intended the claimant to be, or to be treated as, a legally
adopted child, such as an invalid or unconsummated attempt to adopt, the decedent's statement of his or her intent to
adopt, or the decedent's representation to the claimant or to the community at large that the claimant was the decedent's
natural or legally adopted child [Estate of Ford (2004) 32 Cal. 4th 160, 8 Cal. Rptr. 3d 541, 82 P.3d]7#v

addition to a statement or act by the decedent that unequivocally shows the decedent's intent to adopt, the claimant must
show that the decedent acted consistently with that intent by forming with the claimant a close and enduring family
relationship that must persist up to, or at least not be repudiated by the decedent before, the decedent's death. These
elements of an equitable adoption must be shown by clear and convincing evidestafe of Ford (2004) 32 Cal.

4th 160, 8 Cal. Rptr. 3d 541, 83 P.3d 747

[e] Posthumously Conceived Children

For purposes of determining rights to property to be distributed on a decedent's death, a child of the decedent who was
conceived after the decedent's death is deemed to have been born in the decedent's lifetime, and after the execution of
all of the decedent's testamentary instruments, if the child or the child's representative proves by clear and convincing
evidence that all of the following conditions are satisfied:

# The decedent specified in writing that his or her genetic material could be used for the posthumous
conception of a child of the decedent. This writing must be signed by the decedent andralated [
Code § 249.5(a)(1)

#® The person the decedent designated to control the use of the genetic material has given written notice
by certified mail, return receipt requested, that the decedent's genetic material was available for
posthumous conception. The notice must have been given to a person who has the power to control the
distribution of the decedent's property or death benefits payable by reason of the decedent's death, within
four months of the date of issuance of a certificate of the decedent's death or entry of a judgment
determining the fact of the decedent's death, whichever event occur®fiost [Code § 249.5(h)

#® The child was in utero using the decedent's genetic material within two years of the date of issuance
of a certificate of the decedent's death or entry of a judgment determining the fact of the decedent's death,
whichever occurs first. This provision does not apply to a child who shares all of his or her nuclear genes
with the person donating the implanted nucleus as a result of the application of somatic nuclear transfer
technology commonly known as human clonifggb. Code § 249.5(¢)

The person with the power to control the distribution of the decedent's property or death benefits payable by reason of
the decedent's death may not make a distribution of property or pay death benefits before two years following the date
of issuance of a certificate of the decedent's death or entry of a judgment determining the fact of the decedent's death,
whichever occurs first, if the person receives timely notice uRteb. Code § 249.5(hpr has actual knowledge, of the
availability of the decedent's genetic material for posthumous concejptiob.[Code § 249.6(§)This provision does

not apply to, and the distribution of property or the payment of death benefits may proceed in a timely manner as
provided by law with respect to, any property if the birth of the posthumously conceived child or children will not affect
the proposed distribution of the decedent's property, the payment of death benefits payable by reason of the decedent's
death, the determination of rights to property to be distributed on the decedent's death, or the right of any person to
claim a probate homestead or probate family allowafieelj. Code § 249.6(h)The provision for delayed distribution

also does not apply if the person the decedent designated to control the use of the genetic material sends written notice
by certified mail, return receipt requested, that he or she does not intend to use the genetic material for the posthumous
conception of a child of the decedent. The notice must be signed by the person and at least one competent witness, and
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dated Prob. Code § 249.6(t)

The person with the power to control the distribution of the decedent's property or death benefits payable by reason of
the decedent's death is not liable for making a distribution of property or paying death benefits before receiving notice
or acquiring actual knowledge of the existence of genetic material available for posthumous conception pRrpbses [
Code § 249.6(qd) Each person to whom payment, delivery, or transfer of the decedent's property is made is personally
liable to a person who, und@rob. Code § 249.5as a superior right to the property. A person's aggregate personal
liability cannot exceed the fair market value, valued as of the time of the transfer, of the property paid, delivered, or
transferred to the person, less the amount of any liens and encumbrances on the property at tPedtiinG®fie §

249.6(e). In addition, any person who fraudulently secures the payment, delivery, or transfer of the decedent's property
is liable to the person having a superior right for three times the fair market value of the prdtretty Code §

249.6(f]. Any action to impose liability must be filed within three years after the distribution to the holder of the
decedent's property, or three years after the discovery of the fraud, whichever is later. This three-year period may not be
tolled for any reasonHrob. Code § 249.6({)

If the notice required byrob. Code § 249.5(I(see abovkis not given in a timely manner, the person with the power

to control the distribution of the decedent's property or death benefits payable by reason of the decedent's death may
make the distribution in the manner provided by law as if any child of the decedent conceived after his or her death had
predeceased the decedent without heirs. A posthumously conceived child, or that child's representative, is barred from
making a claim for wrongful distribution against either the person making the distribution or the recipient of the
distribution, when timely notice was not giveRrpb. Code § 249]7

Any interested person may file a petition unépb. Code § 24®r Prob. Code § 1720€equesting distribution of the
decedent's property or death benefits payable by reason of the decedent's death that are subject to the delayed
distribution provisions oProb. Code § 249.6Prob. Code § 249]8At the hearing, if it appears that distribution can be
made without any loss to any interested person, including any loss (either actual or contingent) to the decedent's
posthumously conceived child, the court may order distribution of all, or a portion, of the property or death benefits.
The order is stayed until any bond required by the court is fiRrdl. Code § 249]3

[5] Failure to Survive Decedent

A person who fails to survive the decedent by 120 hours is deemed to have predeceased the decedent for the purpose of
intestate succession, and the heirs are determined accordirgly. [Code § 6403(%)If it cannot be established by

clear and convincing evidence that a person who would otherwise be an heir has survived the decedent by 120 hours,
then it is deemed that the person failed to survive for the required pé?ioth | Code § 6403(4)If the application of

the 120-hour survival requirement would result in the escheat of the decedent's property to the state, then the
requirement does not appliPfob. Code § 6403(4)In addition, these provisions do not apply if any of the persons on

whose time of death the disposition of property depends died before January 1Pt880Code § 6403(h) These

cases continue to be governed by the law applicable before that date, which had no required period of survival (former
Prob. Code § 6408/ Prob. Code 8§ 6403(f)

[6] Advancements by Decedent

If a person dies intestate as to all or part of his or her estate, property the decedent gave to an heir before death is treated
as an advancement against that heir's share of the intestate estate only if (1) the decedent declares in a contemporaneous
writing that the gift is an advancement against the heir's share of the estate or that its value is to be deducted from the
value of the heir's share, or (2) the heir acknowledges in writing that the gift is to be so deducted or is an advancement,

or that its value is to be deducted from the value of the heir's share of the €5talbe Code § 6409(3)

The property advanced is to be valued as of the time the heir came into possession or enjoyment of it or as of the time of
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the decedent's death, whichever occurs filsbp. Code § 6409(b)If the value of the advanced property is expressed
in the decedent's contemporaneous writing or in an acknowledgement the heir made contemporaneously with the
advancement, then that value is conclusive in the division and distribution of the intestateRrstht€pde § 6409(¢)

If the recipient of the advanced property fails to survive the decedent, the property is not taken into account in
computing the intestate share to be received by the recipient's issue, unless the declaration or acknowledgment provides
otherwise Prob. Code § 6409(dl)

[7] Debts Owed to Decedent

A debt owed to the decedent is not charged against the intestate share of any person except theroleb@ode §
6410(a). If the debtor fails to survive the decedent, the debt is not taken into account in computing the intestate share of
the debtor's issudPfob. Code § 6410(fh)

[8] Distribution to Surviving Spouse

The surviving spouse's intestate share of community propsety Prob. Code § 2&nd quasi-community propertgée

Prob. Code § 6pis the one-half of the community property and quasi-community property that belongs to the decedent
underProb. Code 88 10@nd101[Prob. Code § 6401(a)b)]. As to the decedent's separate property, the surviving
spouse's intestate share is as folloRmop. Code § 6401($)

# The entire estate if the decedent does not have any surviving issue, parent, sibling, or issue of a
deceased sibling.

# One-half of the intestate estate if the decedent has only one surviving child or the issue of one
deceased child, or has no surviving issue but has a surviving parent or parents or their issue or the issue
of either of them.

# One-third of the intestate estate if the decedent has more than one surviving child, one surviving
child and the issue or one or more deceased children, or the issue of two or more deceased children.

Except to the extent provided iProb. Code § 120the estate of dower and curtesy are not recogniPeol. Code §

6417. UnderProb. Code § 120the surviving spouse of a decedent who died while domiciled outside of California, but
who left a valid will disposing of real property in this state that is not the community property of the decedent and the
surviving spouse, has the same right to elect to take a portion of or interest in the property against the decedent's will as
though the property were situated in the decedent's domicile at death.

[9] Distribution to Surviving Domestic Partner

A surviving domestic partnesge[2][d], abové is entitled to the same intestate share of the decedent's separate

property to which a surviving spouse would be entitiBddb. Code § 6401(deffective July 1, 2003)se€[8], abové.

A surviving registered domestic partner, following the other partner's death, has the same rights, protections, and
benefits, and is subject to the same responsibilities, obligations, and duties under law that are granted to and imposed on
a surviving spouseHam. Code § 297.5(ckee Fam. Code § 297.5(vhen necessary to implement statutory rights of
domestic partners, gender-specific terms referring to spouses must be construed to include domestic partners)]. A
transfer of separate real property inherited by a surviving domestic partner by intestate succession on the other partner's
death does not constitute a change in ownership requiring a reassessment for property tax L8 [iesle€pde Reg.

§ 462.240(K)

[10] Distribution to Other Heirs
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Except as provided iRrob. Code § 6402.fsee[11], below(distribution when decedent has predeceased spouse but no
surviving spouse or issue), the part of the intestate estate not passing to the surviving spouBeolnde § 6401
[see[8], abové or to a surviving domestic partner underob. Code § 6401(dsee[9], abovd, or the entire intestate
estate if there is no surviving spouse or surviving domestic partner, passes as f8lfotvsQode § 6402

#® To the decedent's issue. If they are all of the same degree of kinship to the decedent, they take
equally. If they are of unequal degree, those of a more remote degree take in the manner provided in
Prob. Code § 240

#® To the decedent's parent or parents equally if there is no surviving issue.

# To the issue of the parents or either of them if there is no surviving issue or parent. The issue take
equally if they are all of the same degree of kinship to the decedent. If they are of unequal degree, those
of a more remote degree take in the manner providétrain. Code § 240

# To the grandparent or grandparents equally, or if there is no surviving grandparent, to their issue, if
there is no surviving issue, parent, or issue of a parent, but the decedent is survived by one or more
grandparents or issue of grandparents. The issue take equally if they are all of the same degree of kinship
to the decedent. If they are of unequal degree, those of a more remote degree take in the manner provided
in Prob. Code § 240The degree of the grandparents' issue is measured by their degree of kinship to the
decedent, not their degree of kinship to the grandparsets [Estate of McCrary (1997) 54 Cal. App.
4th 100, 103-105, 62 Cal. Rptr. 2d 504-or example, in distributing the estate of a decedent who died
intestate and who was not survived by any children, parents, siblings, grandparents, aunts, or uncles, but
who was survived by four maternal first cousins and the issue of 14 predeceased paternal first cousins,
the court properly divided the decedent's estate into 18 shares and distributed 4/18 ths of the estate to the
first cousins and 14/18 ths of the estate to the decedent's relatives who were the issue of the 14 deceased
paternal first cousins. The paternal first cousins were not of a different generation of issue by reason of
being descendants of a different grandparseg[ Estate of McCrary (1997) 54 Cal. App. 4th 100,

102-105, 62 Cal. Rptr. 2d 504ejecting contention of maternal first cousins that they were entitled to
entire estate, and that nothing should have been awarded to more remote relatives, because first cousins
were nearest generation of issue then living from any of decedent's grandparents)].

#® To the issue of a predeceased spouse if there is no surviving issue, parent or issue of a parent, or
grandparent or issue of a grandparent. The issue take equally if they are all of the same degree of kinship
to the predeceased spouse. If they are of unequal degree, those of a more remote degree take in the
manner provided ifProb. Code § 240

#® To the next of kin in equal degree if there is no surviving issue, parent or issue of a parent,
grandparent or issue of a grandparent, or issue of a predeceased spouse. If there are two or more
collateral kindred in equal degree claiming through different ancestors, those who claim through the
nearest ancestor are preferred to those claiming through a more remote ancestor.

#® To the parents of a predeceased spouse or the issue of the parents if there is no surviving next of kin
of the decedent and no surviving issue of a predeceased spouse of the decedent. The parents take equally.
The issue take equally if they are of the same degree of kinship to the predeceased spouse. If they are of
unequal degree, those of a more remote degree take in the manner provdtet.i€ode § 240

UnderProb. Code § 240the property must be divided into as many equal shares as there are living members of the
nearest generation of issue then living and deceased members of that generation who leave issue then living. Each living
member of the nearest generation of issue then living receives one share. The share of each deceased member of that



Page 105
23-60 California Legal Forms--Transaction Guide § 60.19

generation who leaves issue then living is divided in the same manner among his or her then livingeisSafe of

Beckle (2009) 174 Cal. App. 4th 34, 38, 93 Cal. Rptr. 3d 890 (Distribution of an intestate decedent's estate could not be
limited to surviving first cousins and the children of predeceased first cousins while excluding grandchildren of
predeceased first cousins because the governing stefutds,Code 88 50240, 6402(d) do not limit the surviving

issue of a predeceased heir entitled to inherit to the first generation; rather, surviving issue includes all lineal
descendents of all generations)].

A person who is related to the decedent through two lines of relationship is entitled to only a single share based on the
relationship that would entitle the person to the larger sharet]. Code § 6413

[11] Distribution of Estate Attributable to Decedent's Predeceased Spouse

[a] Portion of Estate Attributable to Predeceased Spouse

When a decedent has no surviving spouse or issue, but had a predeceased spouse, the portion of the decedent's estate
attributable to the predeceased spouse must be deterrsimgf@][b], above("predeceased spouse"” defined)]. The term
"portion of the decedent's estate attributable to the decedent's predeceased spouse" means all of the following property
in the decedent's estaterpb. Code § 6402.5(f)

#® One-half of the community property in existence at the time of the predeceased spouse's death.

# One-half of any community property in existence at the time of the predeceased spouse's death,
which the predeceased spouse gave to the decedent by way of gift, descent, or devise.

#® The portion of any community property in which the predeceased spouse had any incident of
ownership and that vested in the decedent on the predeceased spouse's death by right of survivorship.

® Any separate property of the predeceased spouse that came to the decedent by gift, descent, or devise
of the predeceased spouse, or that vested in the decedent on the predeceased spouse's death or by right of
survivorship.

Quasi-community property is treated in the same manner as community prapesty Code § 6402.5(8)

[b] Distribution of Real Property

For the purposes of distributing real property when a decedent has no surviving spouse or issue, but had a predeceased
spouse who died not more than 15 years before the decedent, the portion of the decedent's estate attributable to the
decedent's predeceased spouse passes as followis Code § 6402.5(%)

# To the surviving issue if the decedent is survived by issue of the predeceased spouse. If they are all
of the same degree of kinship to the predeceased spouse, they take equally. If they are of unequal degree,
those of a more remote degree take in the manner providemin Code § 24(Qsee[10], abov4.

#® To the surviving parent or parents equally if there is no surviving issue of the predeceased spouse but
the decedent is survived by a parent or parents of the predeceased spouse.

#® To the surviving issue of the parents or either of them if there is no surviving issue or parent of the
predeceased spouse but the decedent is survived by the issue of a parent of the predeceased spouse. The
issue take equally if they are all of the same degree of kinship to the predeceased spouse. If they are of
unequal degree, those of a more remote degree take in the manner provdtet.i€ode § 24(see
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[10], abovd.

#® To the decedent's next of kin in the manner provideBrob. Code § 6402see[10], abové if the
decedent is not survived by issue, parent, or issue of a parent of the predeceased spouse.

#® To the predeceased spouse's next of kin in the manner provid&dlin Code § 640# the portion
of the decedent's estate attributable to the predeceased spouse would otherwise escheat to the state
because there is no kin of the decedent to take the estate under that section.

[c] Distribution of Personal Property

For the purposes of distributing personal property when a decedent has no surviving spouse or issue, but had a
predeceased spouse who died not more than five years before the decedent, the portion of the decedent's estate
attributable to the decedent's predeceased spouse passes as feiltmw<ode § 6402.5(h)

#® To the surviving issue if the decedent is survived by issue of the predeceased spouse. If they are all
of the same degree of kinship to the predeceased spouse, they take equally. If they are of unequal degree,
those of a more remote degree take in the manner providebin Code § 24(Qsee[10], abov4.

#® To the surviving parent or parents equally if there is no surviving issue of the predeceased spouse but
the decedent is survived by a parent or parents of the predeceased spouse.

#* To the surviving issue of the parents or either of them if there is no surviving issue or parent of the
predeceased spouse but the decedent is survived by the issue of a parent of the predeceased spouse. The
issue take equally if they are all of the same degree of kinship to the predeceased spouse. If they are of
unequal degree, those of a more remote degree take in the manner provdtet.i€ode § 24(see
[10], abovd.

# To the decedent's next of kin in the manner provideBrob. Code § 6408se€[10], abov4 if the
decedent is not survived by issue, parent, or issue of a parent of the predeceased spouse.

#® To the predeceased spouse's next of kin in the manner provid&dlin Code § 640# the portion
of the decedent's estate attributable to the predeceased spouse would otherwise escheat to the state
because there is no kin of the decedent to take the estate under that section.

The claimant heir bears the burden of proof to show the exact personal property to be disposed of toFmetheir |
Code § 6402.5(¢) The term "personal property" means personal property having an aggregate value of at least $10,000
and to which there is a written record of title or ownerstipdb. Code § 6402.5(k)

[d] Inheritance by Afterborn Relatives or Person Related Through Two Lines of Relationship

Relatives of the precedeased spouse conceived before the decedent's death but born thereafter inherit as if they had been
born in the decedent's lifetim@&fob. Code § 6402.5(h)(L)A person who is related to the predeceased spouse through

two lines of relationship is entitled to only a single share based on the relationship that would entitle the person to the
larger shareRrob. Code § 6402.5(h)(R)

[12] Use of Decedent's Tax Returns to Locate Decedent's Assets

Individuals who inherit from a decedent who dies intestate may have difficulty in discovering and locating the
decedent's assets. They may be assisted in locating these assets by requesting access to the decedent's previously filed
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income tax returns. On request, the decedent's returns are open to inspection by, or disclosure to, any heir at law, next of
kin, or beneficiary under the will, of the decedent, or a donee of property, if the IRS finds that the individual has a

material interest that will be affected by the information contained in the retuR<] § 6103(e)(3)(B) The IRS treats

an heir at law or next of kin who is a distributee under state law of the estate of a decedent who dies intestate as having

a material interest that will be affected by information contained in the decedent's return filed for the year before his or
her death [ Rev. Rul. 2004-68, 2004-31 |.R.B. 118

Legal Topics:

For related research and practice materials, see the following legal topics:

Estate, Gift & Trust LawIntestacyGeneral OverviewEstate, Gift & Trust LawIntestacyAdopted ChildrenEstate, Gift &
Trust LawIntestacyDescent & DistributionEstate, Gift & Trust LawIntestacyEscheatEstate, Gift & Trust
LawlntestacyNonmarital Children
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8 60.100 Facts

NOTE:
The form in§ 60.200[2]is a client interview checklist designed to be used by an estate planning attorney
at the initial client interview. This checklist includes questions designed to elicit all of the personal and
financial information necessary to begin the preparation of an estate plan.

Legal Topics:

For related research and practice materials, see the following legal topics:
Estate, Gift & Trust LawGeneral OverviewEstate, Gift & Trust LawTrustsGeneral OverviewEstate, Gift & Trust
LawWillsGeneral Overview
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§ 60.101 Documents

NOTE:
If the originals of any of the documents described below are not available to the client or if, by reason of
their special value or other special considerations, they should not be turned over to the attorney, copies
may be furnished. For a discussion of the rules governing the deposit of estate planning documents with
an attorney for safekeeping, s&60.18
1. Any will previously executed by client.

2. Any trust instrument previously executed by client.

3. Any contract affecting client's power to make or revoke a will or trust (for example, contract to make
will or devise or contract not to revoke will or devise).

4. Any contact evidencing client's rights in property (for example, joint venture agreement or partnership
agreement).

5. Deeds to real property.

6. Deeds of trust or mortgages.

7. Certificates for stocks, bonds, or other securities.

8. Life insurance policies owned by client or on client's life.

9. If client is member of a domestic partnership and has filed declaration of domestic partnership with



Page 111
23-60 California Legal Forms--Transaction Guide § 60.101

Secretary of State, copy of declaration as filBddb. Code § 37Fam. Code § 297(bsee § 61.19[4]
Legal Topics:

For related research and practice materials, see the following legal topics:
Estate, Gift & Trust LawTrustsGeneral OverviewEstate, Gift & Trust LawWillsGeneral Overview



Page 112

@ LexisNexis|

23 of 195 DOCUMENTS
California Legal Forms--Transaction Guide
Copyright 2010, Matthew Bender & Company, Inc., a member of the LexisNexis Group.
DIVISION IV: WILLS AND TRUSTS
CHAPTER 60 ESTATE PLANNING
PART IlIl. TRANSACTION GUIDE
A. Client Interview--Facts and Documents
23-60 California Legal Forms--Transaction Guide 8§ 60.102-60.109

[Reserved]

88 60.102[Reserved]
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8 60.110 Conflicts of Interest

1. If clients are husband and wife, determine whether their interests are subject to actual or potential
conflict of interest arising from the following:

NOTE:
It is impossible to describe all of the circumstances that may give rise to a conflict (or
potential conflict) of interest between a husband and wife, and each case must be
evaluated on its own circumstances. However, some of the circumstances that may
indicate the existence of a conflict of interest are listed below. For discussiog, see
60.201[1]

a. Previous marriages.

NOTE:
When there have been previous marriages, there will often be children by those marriages.
Further, property will often have been acquired in the previous marriages, and the
property will usually be separate rather than community property. For further discussion,
see (b), (c), and (dpelow

b. Children by previous marriages.

NOTE:
If spouses have children by previous marriages, they will often wish to leave some (or all)
of their property to those children when they die. But the surviving spouse may expect
that the property will be left to the surviving spouse. If both spouses do not have identical
ideas concerning the disposition of the property, a conflict may exist.
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c. One spouse with substantially larger estate than other.

NOTE:
When one spouse has a substantially larger estate than the other, the spouse with the
smaller estate may seek to persuade the spouse with the larger estate to convert some or
all of the estate to community property, or to leave the estate to the surviving spouse to
the exclusion of other family members. If the spouses have different ideas about the
disposition of the larger estate, a conflict of interest will exist.

d. Interest expressed by either or both spouses in transmuting some or all of their property from
community to separate or separate to community.

NOTE:
A transmutation of marital property will almost always benefit one spouse at the expense
of the other and thus result in a conflict of interest.

e. Interest expressed by either or both spouses in leaving property to someone other than surviving
spouse.

NOTE:
A spouse who has children by a previous marriage will often wish to leave some (or all)
of the property acquired before the later marriage to those children. If both spouses do not
agree on the appropriateness of doing this, a conflict of interest will exist.

f. Previous attorney-client relationship between attorney and one spouse.

NOTE:
If the attorney has previously represented one (but not both) of the spouses, the attorney
will often have received information in confidence that cannot be divulged, even to the
other spouse. If this information would be important to the other spouse in making estate
planning decisions, the attorney cannot ethically represent both.

2. If interests of husband and wife are subject to actual or potential conflict of interest, determine whether they would be
willing to do the following:

a. Waive the conflict; and

b. Give attorney written authorization to proceed with dual representation.

NOTE:
If a husband and wife have conflicting (or potentially conflicting) interests, the attorney
cannot ethically represent both without first explaining the facts giving rise to the conflict
and obtaining written authorization from both clients to proceed with the dual
representationGal. Rules Prof. Conduct, Rule 3-310[Bjor a form for a conflict of
interest disclosure for dual representation, $6€.201[2]

Legal Topics:

For related research and practice materials, see the following legal topics:
Estate, Gift & Trust LawWillsGeneral OverviewlLegal EthicsClient RelationsConflicts of Interest
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§ 60.111 Estimated Estate Tax Liability

1. Estimate estate taxes that will be due on client's death.

NOTE:
Section 60.205[2is a worksheet that may be used to estimate the estate taxes that will be

due on the client's death. All of the steps necessary to make the estimate are set forth in
the worksheet.

2. Determine whether estate taxes would be reduced (or eliminated) through utilization of marital
deduction by transferring some or all of client's estate to surviving spouse by:

a. Outright devise; or

b. Qualifying transfer in trust;

NOTE:
Property that passes from a decedent to the decedent's surviving spouse will generally

qualify for the marital deduction if the spouse is a citizen of the United States and the
property does not pass in the form of a nondeductible "terminable intet&iC[ §
2056(a) (b)]. For general discussion of the marital deduction see Chviatital

Deduction Trust Provisions

3. Determine whether all or part of client's estate can be sheltered from estate tax under "unified credit.

NOTE:
The amount of property that can be sheltered from taxation under the unified credit is called the

"applicable exclusion amount&¢el.R.C. § 2010(c)table of graduated amounts) and discussio® in
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60.13[4][b]]. The amount of property that can be sheltered by the estate tax unified credit varies and
depends on the year of death. The amount is $675,000 for decedents dying in 2001, $1 million for
decedents dying in 2002 and 2003, $1.5 million for decedents dying in 2004 and 2005, $2 million for
decedents dying in 2006, 2007, and 2008, and $3.5 million for decedents dying inl D@ B

2010(c). Planning around the credit to some degree involves guessing when a client will die. The estates
of both a husband and a wife are entitled to the benefits of the applicable exclusion amount. In
calculating the estate of the surviving spouse, however, the attorney should include both property that
originally belonged to the surviving spouse and any property that the surviving spouse will have received
from the first spouse to die. Unless it is depleted through gifts or consumption, the surviving spouse's
estate will often be substantially larger than the deceased spouse's estate.

4. Determine whether overall estate tax burden on estates of client and client's spouse would be reduced (or eliminated)
by creation of "bypass" trust.

NOTE:
A "bypass" trust is a trust that is created on the death of the first spouse to die and that is designed to
entirely avoid estate taxation in the estate of the surviving spouse. A properly planned and drafted bypass
trust will qualify for the full "applicable exclusion amount" available in the year of the first spouse's
death feel.R.C. § 2010(c]table of graduated amounts) and discussio® @®.13[4][b]]. Bypass trusts
are sometimes called "credit shelter trusts," "exemption trusts,"” "credit trusts,” or "nonmarital trusts." For
general coverage of bypass trusts and their use, see CMarital Deduction Trust Provisions

Legal Topics:

For related research and practice materials, see the following legal topics:
Estate, Gift & Trust LawProbateGeneral OverviewEstate, Gift & Trust LawWillsGeneral OverviewTax LawFederal
Estate & Gift TaxesGeneral Overview
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8 60.112 Estimated Probate Costs

1. Estimate attorney's and executor's compensation if client's estate is subject to probate administration.

NOTE:
The form in8 60.207[2]is a worksheet that may be used to estimate the attorney's and
executor's fees that would be payable in the event the client's estate is subject to probate
administration. All of the steps necessary to estimate those fees are set forth in the
worksheet.

2. Factor amount of fee for filing petition for proba@¢v. Code § 70650(%)

NOTE:
The uniform filing fee for the first petition for letters of administration or letters
testamentary, or the first petition for special letters of administration with the powers of a
general personal representative is three hundred fifty-five dollars ($&&5). [Code §
70650(a).

3. Determine whether total cost of transferring client's estate after client's death could be significantly
reduced by avoiding probate administration of all or part of estate.

NOTE:
To make this determination, the estimated attorney's and executor'séefsl],abové
payable after the client's death must be compared with the costs of establishing and
implementing probate-avoiding mechanisms (such as a revocable inter vivos trust) now
and administering the trust after the client's death. To make this comparison, the attorney
must estimate the total fees payable to the attorney for planning the estate, drafting any
necessary trust instruments, making the necessary transfers to the trust, and providing
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necessary administrative services to the trustee (or successor trustee) after the client's
death. The costs of creating a living trust are typically greater than the costs of planning
and drafting a will, and the living trust will be effective only to the extent that it is

"funded"” during the settlor's lifetimes¢e§ 60.17[2][c]]. This means that property must

be transferred to the trustee by means of deeds, assignments, or other instruments. In
some cases, the attorney will handle the "funding" of the trust, and will charge fees for
that work. In many cases, however, the costs of funding will be excessive, and it will be
sufficient if the attorney gives the client detailed instructions as to how these transfers can
be accomplished. After the settlor of a revocable trust has died, some legal services will
almost always be necessary to carry out the dispositive provisions of the trust and file any
necessary tax returns.

Legal Topics:

For related research and practice materials, see the following legal topics:
Estate, Gift & Trust LawProbatePersonal RepresentativesCompensationEstate, Gift & Trust LawProbateProcedures in
ProbateCosts & ExpensesLegal EthicsClient RelationsAttorney FeesGeneral Overview
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§ 60.113 Will

1. Determine whether will would be adequate to transfer client's estate after client's death without
additional estate planning tools.

NOTE:
In many cases, a will is adequate to accomplish the client's estate planning goals without
the additional use of other estate planning tools, such as revocable or irrevocable trusts.
Even when the estate plan is to include one or more trusts, however, a will is still
important, if only to provide for the transfer of property that was not included in the trusts,
either intentionally or by inadvertence. In many cases, a "pour-over" will will be
indicated. This is a will that devises property to the trustee of a trust established before the
will becomes effective. The trust to which property is "poured over" is typically (although
not always) a revocable inter vivos ("living") trust established by the testator. For
discussion of "pour overs" and "pour-over" wills, €60.17[1][c] and Ch. 63Will
Provisions. For basic considerations in the use of wills in estate planning, see Ch. 61,
Will Drafting and Complete Will Forms.

2. Determine whether will should include testamentary trust.

NOTE:
A testamentary trust is, by definition, a trust that is created by a will and that does not
come into existence until the will becomes effective (that is, until the testator dies). A
testamentary trust has no existence during the settlor's lifetime. Testamentary trusts are
often used to provide for beneficiaries (such as young children or aged parents) who will
need the benefits of professional property management after the settlor has died. For
discussion of testamentary trusts, §e80.17[1][d]. For basic considerations in the use of
testamentary trusts, see Ch. 8éstamentary Trusts: Payment and Distribution
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Provisions, Ch. 64A, Testamentary Trusts: Trustee Provisiqrasd Ch. 64B,
Testamentary Trusts: Administrative Provisior=or additional discussion of
testamentary trusts, see California Wills & Trusts, Ch. T&stamentary Trusts
(Matthew Bender).

3. Determine whether client's interests would be served by both will and inter vivos trust.

NOTE:
In many cases, a client's estate planning needs can be served only by the use of a will and

one or more inter vivos trusts. When inter vivos trusts are created, a will (even if only a
"pour-over" will) is always indicatedseeNOTE to P 1,abovéd. In some cases, a client

may wish to transfer some property by will and other property through the mechanism of
a trust or trusts. For the suitability of using a revocable inter vivos ("living") trust tocarry
out the estate plan, s&650.114 For the suitability of using an irrevocable inter vivos

trust, see§ 60.115

Legal Topics:

For related research and practice materials, see the following legal topics:
Estate, Gift & Trust LawWillsGeneral Overview
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§ 60.114 Revocable Inter Vivos ("Living") Trust

1. Determine whether client's interests would be served by creation of revocable inter vivos ("living")
trust for purposes of:

NOTE:
For detailed discussion of the advantages and disadvantages of revocable inter vivos
trusts, se€h. 70,Complete Revocable Trust Form§ 70.10 For discussion of the
federal estate tax marital deductidrH.C. § 205§ and tax planning involving the
coordination of that deduction and the unified credit against federal estate and gift taxes
[l.LR.C. § 201] see Ch. 71Marital Deduction Trust Provisions .

a. Avoiding probate.

NOTE:
Assets that form a part of a revocable inter vivos ("living") trust at the time of the settlor's
death will not be subject to probate administration. In many cases, this will result in the
saving of time and expense. For discussion,§66.17[2][b]. For estimated costs of
probate, se€8 60.112and60.207

b. Providing property management in event of client's incapacity.

NOTE:
Property that has been transferred to the trustee of a revocable inter vivos ("living") trust
can be managed by the trustee in the event of the settlor's incapacity. If the settlor was
originally the trustee of the trust, the successor trustee will succeed to the powers of the
trustee in the event of the settlor's incapacity. This will obviate the expense and delay of
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conservatorship proceedings. However, property management in the event of incapacity
can also be provided by an attorney in fact under a durable power of attaeesg[
60.17[7], 60.119.

c. Providing property management for client's children.

NOTE:
Minor children do not have the legal capacity to manage their own property, and some
other person will generally have to act in their behalf. This other person may be a
guardian §eeProb. Code 8§ 1500-1601a custodian under the California Uniform
Transfers to Minors ActdeeProb. Code 88 3900-39250r a trustee acting under a trust
instrument. Even children who have attained the age of majority will often lack the
maturity to properly manage substantial sums of money or property. If the settlor has
children who may need property management after the settlor's death, the trust will
provide this management and obviate the need for the appointment of guardians of the
minors' estates. For discussion of the California Uniform Transfers to Minors Act, see Ch.
60A, Gifts . For discussion of guardianships for minor children, see ChGo@dianship
and Conservatorship Planning For further discussion of problems faced by minors who
acquire property by gift or inheritance, see California Wills & Trusts, Ch#jises to
Minors , and Ch. 37Nomination of Guardians for Minor Children (Matthew Bender).

d. Protecting client's privacy.

NOTE:
A living trust will help to preserve the settlor's privacy. The records of the probate court
are public records and, as such, open to public inspection. Trust documents, in contrast,
are private documents and need not become public records unless there is some litigation
involving the trust. However, third parties such as brokers, transfer agents, and title
insurers may ask to inspect the trust instrument before participating in certain trust
transactions. To the extent that it is necessary to divulge the contents of the trust
documents, the settlor's privacy will be impaired. However, requests of this kind can often
be satisfied by furnishing the first and last pages, or merely an abstract, of the trust
instrument. For discussion, s&&0.17[2][b].

e. Creating "bypass trust” to reduce or eliminate estate taxes in estates of client and client's spouse.

NOTE:
If the combined estates of a married couple exceed the "applicable exclusion amount” that
is likely to be available in the year of the first spouses desgiel[R.C. § 2010(c]table of
graduated amounts) and discussio i80.13[4][b]], estate taxes may be reduced or
eliminated by creating a "bypass trust" on the death of the first spouse. The surviving
spouse can receive the income from the trust, and distributions of principal according to
an "ascertainable standardefl.R.C. 88 2041(b)(1)(A)kee alsd 60.13[1][g]]. When
the surviving spouse dies, the assets of the "bypass trust” will not be included in the
surviving spouse's gross estate for estate tax purposes, but will pass to other beneficiaries
(for example, children) as provided in the trust instrument. For general coverage of bypass
trusts and their use, see Ch. Rlarital Deduction Trust Provisions .

2. Determine whether client's interests would be served by planning estate without revocable inter vivos ("living") trust
because:



Page 123
23-60 Callifornia Legal Forms--Transaction Guide § 60.114

a. Client's estate can be adequately transferred after client's death by will.

b. Combined estates of client and client's spouse are small enough to be completely sheltered from estate
taxation under unified credit.

NOTE:
The full amount of the "applicable exclusion amount" available in the year of the client's
death will be sheltered from estate taxation under the unified creeit.R.C. § 2010(c)
(table of graduated amounts) and discussio® @9.13[4][b]]. If the combined estates of
a married couple will not exceed that amount (even after property owned by the deceased
spouse is transferred to the surviving spouse and combined with other property owned by
the surviving spouse), estate taxes are not a problem, and there is no need for a bypass
trust to reduce or eliminate estate taxes in the estate of the surviving spouse. Under these
circumstances, both estates can safely be planned without any consideration for estate
taxes. To make sure that the combined estates do not exceed the credit shelter amount,
however, the attorney should carefully consider all items of property that could be
included in the gross estates of both spousesl[R.C. § 2031(gross estatekee als®
60.13[1]].

c. Client's potential need for property management in event of incapacity can be adequately met by
durable powers of attorney.

NOTE:
Durable powers of attorney are useful estate planning tools. For legal rules governing
durable powers of attorney, s8e0.17[7] For preliminary considerations relating to the
use of durable powers of attorney, $60.119

d. Client's estate can be transferred without probate administration because:

(1) Property is in form that calls for nonprobate transfer, or transfer by operation of law,
upon client's death;

NOTE:
Various forms of property ownership include automatic provisions for the transfer of the
property to designated persons on the owner's death. These persons may be co-owners or
designated beneficiaries. Forms of property that fall into this category include joint
tenancy propertygee8 60.12[5]], other property that is subject to co-ownership with
another person or persoreep8§ 60.17[4], and various types of property that are subject
to nonprobate transfersge8 60.12[8].

(2) Property passes to surviving spouse or registered domestic partner; or

NOTE:
If property passes to a surviving spouse, the surviving spouse will have full power to deal
with the property if no other person claims an interest in the property within 40 days after
the death of the deceased spou®p. Code § 13540Any claim made by another
person must be in writing and recorded in the office of the county recoséePfob.
Code § 1354]L However, the surviving spouse may elect to subject some or all of the
property to probateHrob. Code § 13550For discussion, see the Legal Background to
Ch. 65,Executors



Page 124
23-60 Callifornia Legal Forms--Transaction Guide § 60.114

Beginning January 1, 2005, these rules apply with respect to the surviving registered
domestic partner of a decedent. A surviving registered domestic partner, following the
other partner's death, has the same rights, protections, and benefits, and is subject to the
same responsibilities, obligations, and duties under law that are granted to and imposed on
a surviving spouseHam. Code § 297.5(ckeeFam. Code § 297.5(fwhen necessary to
implement statutory rights of domestic partners, gender-specific terms referring to

spouses must be construed to include domestic partners)].

(3) Client's probate estate is small enough to qualify for "summary administration."

NOTE:
Certain types of property may be transferred to certain beneficiaries without formal
probate administration. For example, the court may order a "small estate set-aside" to the
surviving spouse and minor children of a decedent if the net value of the decedent's
property (over and above all liens and encumbrances, and excluding joint tenancy
property and multiple-party accounts) does not exceed $20R@b] Code 8§
6600-6615small estate set-aside)]. "Small estate set-asides" are available for real
property located in California and personal property wherever loc&eb[ Code 8§
6600(a].

If the total value of all of the decedent's property in California does not exceed $100,000
and 40 days have elapsed since the decedent's death, the decedent's successor may collect
any money due the decedent, receive any item of tangible personal property belonging to
the decedent, and transfer any debt, obligation, right, or chose in action belonging to the
decedent without waiting for probate of the will or appointment of a personal
representativeHrob. Code § 13100The following property must be excluded in

determining whether the total value of the decedent's property exceeds $100,000: joint
tenancy property; property in which the decedent held only a life estate; property held by
the decedent in a revocable trust or multiple-party account; registered vehicles,
mobilehomes, truck campers, and vessels; amount due the decedent for service in the
United States armed forces; and up to $5,000 of compensation owing to the decedent from
other employmentfrob. Code § 13090For discussion, see the Legal Background to

Ch. 65,Executors

Beginning January 1, 2005, these rules apply with respect to the surviving registered
domestic partner of a decedent. A surviving registered domestic partner, following the
other partner's death, has the same rights, protections, and benefits, and is subject to the
same responsibilities, obligations, and duties under law that are granted to and imposed on
a surviving spouseHam. Code § 297.5(cyeeFam. Code 8§ 297.5(fwhen necessary to
implement statutory rights of domestic partners, gender-specific terms referring to

spouses must be construed to include domestic partners)].

3. Determine whether creation of trust would result in significant savings of attorneys' fees and expenses by avoiding
probate of client's property after client's deatbd § 60.112
Legal Topics:

For related research and practice materials, see the following legal topics:
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Estate, Gift & Trust LawTrustsRevocable Living Trusts
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8 60.115 Irrevocable Inter Vivos Trust

1. Determine whether client's interests would be served by removing property from client's estate by
creation of irrevocable inter vivos trust.

NOTE:
An irrevocable trust is typically used to remove property from the settlor's ownership and
thus to avoid the income and estate tax consequences of continuing to own the property. A
properly planned and drafted irrevocable trust will achieve these goals, either permanently
or for a specified term (such as a period of years or the life of a designated person). For
further discussion, see Ch. 1&evocable Trusts and California Wills & Trusts, Ch.
114,Irrevocable Inter Vivos Trusts(Matthew Bender).

2. Determine whether client's interests would be served by transferring property to irrevocable trust in
lieu of outright gift.

NOTE:
Irrevocable trusts are often used as substitutes for outright gifts. By transferring property
to an irrevocable trust, the settlor can transfer the beneficial use and enjoyment of the trust
property to other persons without giving those persons outright control over the property.
The settlor will have effectively parted with the property, but its use and enjoyment will
be subject to terms and conditions set forth in the trust instrument. For further discussion,
see Ch. 72lrrevocable Trusts ; see alsdCalifornia Wills & Trusts, Ch. 114\rrevocable
Inter Vivos Trusts (Matthew Bender).

3. Determine whether client's interests would be served by establishing irrevocable life insurance trust.

NOTE:
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A life insurance trust is a trust created for the purpose of acquiring and owning one or
more policies of life insurance. These policies will typically be on the life of the settlor.
However, the trust will be planned and drafted so that the settlor will not hold any
"incidents of ownership" in the policy as that term is used in the Internal Revenue Code
[seel.R.C. § 2042(2) If the settlor does not possess any "incidents of ownership" at the
time of death, the policy proceeds will not be included in the settlor's death for estate tax
purposesgeel.R.C. § 2042(F) This may result in substantial estate tax savings. For
further discussion of life insurance trusts and their use, see Chr&2gcable Trusts ;

see alsoCalifornia Wills & Trusts, Ch. 115Life Insurance Trusts (Matthew Bender).

4. Determine whether client's interests would be served by establishing split-interest charitable trust.

NOTE:
Charitable lead trusts are designed to confer benefits on charitable beneficiaries while
permitting the settlor (or the settlor's designated beneficiaries) to retain the use and
enjoyment of the trust property for a period of time. The beneficial use and enjoyment of
the property is split between two interests, a present income interest and a remainder
interest. If the remainder interest is transferred to the charitable beneficiary, the trust is
described as a charitable remainder trust. If the present income interest is transferred to
the charitable beneficiary, the trust is described as a charitable lead trust. By conferring
benefits on a charitable beneficiary, the settlor (or the settlor's estate) will obtain the
benefits of a charitable deductiosdel.R.C. 88 17Qincome tax deductionp055(estate
tax deduction)]. For further discussion, see Ch.Sgljt-Interest Charitable Trusts ; see
also California Wills & Trusts, Ch. 116Charitable Remainder Trusts and Ch. 117,
Charitable Lead Trusts(Matthew Bender).

Legal Topics:

For related research and practice materials, see the following legal topics:
Estate, Gift & Trust LawTrustslrrevocable Living Trusts
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§ 60.116 Co-ownership of Property

1. Determine whether client's interests in avoiding probate would be served if client owned property as
co-owner with another person.

NOTE:
Co-owned property may avoid probate administration if the property is subject to
automatic transfer to some other person on the death of one of the owners. Property held
in joint tenancy or in a multiple-party account will be transferred in this way. Transfers to
a surviving co-owner are often described as "transfers by operation of law." However,
there are many estate planning disadvantages to co-ownership of property. For discussion,
see§ 60.17[4]

2. Determine whether client's interests in providing for management of property in event of client's
incapacity would be served if client owns property as co-owner with another person.

NOTE:
A joint account at a bank or other financial institution may provide some protection from
conservatorship proceedings if the depositor later becomes incapacitated. The other joint
depositor may have access to the funds in the account and use them to pay the first
depositor's bills. This will sometimes be appropriate if the first depositor is elderly (for
example, a parent or grandparent) and the joint depositor is younger (for example, an
adult child or grandchild). However, there is no assurance that the funds will in fact be
used in the way the first depositor would wish them to be used. When the parties agree
that the funds will only be used for the benefit of the first depositor (for example, the
parent or grandparent), a kind of informal "trust” may have been established; but it may
be difficult to enforce the "trust,” and the success of the arrangement will depend largely
on the trustworthiness of the joint depositor (for example, the adult child or grandchild).



Page 129
23-60 California Legal Forms--Transaction Guide § 60.116

This kind of arrangement is far from ideal, and if substantial sums of money are involved
it should not be encouraged by the estate planner. A revocable inter vivos ("living") trust
[see§ 60.114 or one or more durable powers of attorneg¢8 60.119 will almost

always be preferable.

Legal Topics:

For related research and practice materials, see the following legal topics:

Estate, Gift & Trust LawNonprobate TransfersJointly Held PropertyGeneral OverviewEstate, Gift & Trust
LawNonprobate TransfersJointly Held PropertyBank AccountsEstate, Gift & Trust LawNonprobate TransfersJointly
Held PropertyReal PropertyReal Property LawEstatesConcurrent OwnershipGeneral OverviewReal Property
LawEstatesConcurrent OwnershipJoint Tenancies
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8 60.117 Life Insurance

1. Determine whether life insurance (or additional life insurance) would serve client's interests by
enhancing liquidity of client's estate.

NOTE:
Life insurance can provide liquidity for the payment of debts and expenses of
administration after the client's death. If the client does not have liquid assets sufficient to
meet these needs, it may be advisable to obtain insurance for that purpose. For discussion,
see§ 60.17[5]

2. Determine whether client's interests would be served by acquiring life insurance to replace income that
would be lost on client's death.

NOTE:
If the client's earnings are the source of support for others (for example, the client's
spouse, children, or elderly parents) and if the client does not have other assets that could
be used to replace the income stream that would end with the client's death, life insurance
may be necessary to supply those assets. Life insurance is generally needed for this
purpose when the client is young and has minor children who must be supported. Older
clients will rarely have dependent minor children, and they will often have acquired
substantial estates that can be invested to produce an income stream sufficient to support
dependents. In some cases, however, the need to replace the client's earnings will continue
into middle age or later.

3. Determine whether client wishes to reduce estate tax burden on estate through creation of irrevocable
life insurance trust.



Page 131
23-60 California Legal Forms--Transaction Guide § 60.117

NOTE:
A life insurance trust can be a valuable tax saving device in appropriate cases. If the
settlor does not hold any "incidents of ownership" in the polgsg].R.C. § 2042(2) the
death benefits received on the settlor's death will not be included in the settlor's estate for
estate tax purposesdel.R.C. § 2042(2)see als@® 60.17[5]. For general discussion of
life insurance trusts, see Ch. 1&evocable Trusts ; see als&alfornia Wills & Trusts,
Ch. 115/Life Insurance Trusts (Matthew Bender).

Legal Topics:

For related research and practice materials, see the following legal topics:
Estate, Gift & Trust LawGeneral OverviewInsurance LawLife InsuranceGeneral Overview
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8 60.118 Lifetime Gifts

1. Determine whether client is financially able to make lifetime gifts.

NOTE:
A client should consider making substantial lifetime gifts for estate planning purposes
only if the client has adequate resources to meet all of the client's future needs. Lifetime
gifts should not be made by a client who will need the gift funds or property at some time
in the future. While future needs can never be precisely predicted, a reasonable forecast of
those needs should be made, taking into consideration the likelihood that the cost of living
will continue to increase in the future as it has in the past.

2. Determine whether objects of client's bounty would benefit by receiving lifetime gifts.

NOTE:
Lifetime gifts should be made to persons who will benefit from the gifts. The ability of
the donee to make use of the property, and to properly manage the property, should be
considered. Unless there are countervailing considerations, it is not generally advisable to
make gifts to persons who are financially irresponsible, or to persons who already have
substantial estates.

3. Determine whether total estate tax burden on client's estate would be reduced by making lifetime gifts.

NOTE:
In determining the total amount of the taxable gifts for a calendar year, an exclusion
(called the "annual exclusion") each calendar year for gifts made in that year to each
donee [.R.C. § 2503(l)for discussion of the annual exclusion and the applicable
exclusion amounts, which are adjusted annually for inflati@®8 60.14[2]. When gifts
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are made by a husband and wife, an annual exclusion is available for each donor, thus
doubling the amount of the exclusion. Qualified tuition and medical payments are also
excluded from gift taxationdeel.R.C. § 2503(¢g)see als® 60.14[3]. Gifts that do not
qualify for a gift tax exclusion will reduce the amount of the "unified credit" otherwise
available to the donor (or the donor's estase)d].R.C. 88 201(unified credit against
estate tax), 2505 (unified credit against gift tes@e als® 60.14[5].

4. Determine whether client wishes to make lifetime gifts to irrevocable life insurance trust.

NOTE:

Legal Topics:

Gifts to an irrevocable life insurance trust may be used to fund the premiums on the life
insurance policy or policies owned by the trust. If beneficiaries of the trust have so-called
"Crummey" powers of withdrawal, the gifts will also qualify for the annual gift tax
exclusion geel.R.C. § 2503(bJbase annual exclusion amount of $10,000, with upward
adjustments for inflation for gifts made in calendar years after 1998) and discus&on in
60.14[2]). For discussion of "Crummey" powers, see Ch. [fiavocable Trusts, and
California Wills and Trusts, Ch. 114rrevocable Inter Vivos Trusts,and Ch. 115Life
Insurance Trusts(Matthew Bender).

For related research and practice materials, see the following legal topics:

Estate, Gift &

Trust LawPersonal GiftsGeneral OverviewEstate, Gift & Trust LawPersonal GiftsLifetime GiftsTax

LawFederal Estate & Gift TaxesGifts (IRC secs. 2035, 2501-2524)Annual Exclusions
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§ 60.119 Durable Powers of Attorney

1. Determine whether client's interests would be served by executing:

a. Durable power of attorney for property management;

NOTE:
A durable power of attorney for property management authorizes the attorney in fact to
manage the client's property in the event of the client's incapaggFrob. Code 88§
4123(a) (b), 4124 4129. Durable powers of attorney are useful estate planning tools and
can obviate the need for conservatorship proceedings.

Many estate planners regard a durable power of attorney as an essential element of any
complete estate plan, and these powers are routinely prepared as part of the planning
process, in conjunction with a will, trust, or both. For coverage of durable powers of
attorney, including a form for a durable power of attorney for property management, see
Ch. 68,Durable Powers of Attorney For additional discussion of durable powers of
attorney for property management, see California Wills and Trusts, ChDiBable

Powers of Attorney for Property Managemer{iMatthew Bender).

b. Durable power of attorney for health care.

NOTE:
A durable power of attorney for health care will give a designated person authority to make health care
decisions for the client if the client is unable to make those decisions personally. They complement
virtually all estate plans and are generally recommended by estate planners. For coverage of durable
powers of attorney, including a form of durable power of attorney for health care, see @uréBle
Powers of Attorney For additional discussion of durable powers of attorney for health care, see
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California Wills and Trusts, Ch. 15Qurable Powers of Attorney for Health CardMatthew Bender).

2. Determine whether client has some other mechanism in place for property management in event of incapacity.

NOTE:
A revocable inter vivos ("living") trust will also provide some protection against incapacity. However,
this protection only extends to the property that has actually been transferred to the trust, and it does not
authorize the trustee to make health care decisions for the client.

Legal Topics:

For related research and practice materials, see the following legal topics:

Estate, Gift & Trust LawPowers of AttorneyGeneral OverviewEstate, Gift & Trust LawPowers of AttorneyDurable
PowersEstate, Gift & Trust LawPowers of AttorneylnterpretationEstate, Gift & Trust LawPowers of AttorneyLimited
PowersEstate, Gift & Trust LawPowers of AttorneySurrogate Decisions
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8 60.120 Contracts

1. Determine whether client's interests would be served by entering into agreement:

NOTE:
Although contracts to make (or not to revoke) a will or devise are generally valid in
California [seeProb. Code § 21700(gyequirements for proof of contract)], they are
difficult to enforce and often result in costly and time-consuming litigation. They are not
ordinarily recommended by estate planners. For discussiorg, 884 7[8][b]. For
general coverage of contracts relating to wills, see California Wills and Trusts, Ch. 61,
Contracts and Other Instruments Affecting Will§Matthew Bender).

a. To make will or devise; or
b. Not to revoke will or devise.

2. Determine whether client's interests would be served by entering into agreement transmuting:

NOTE:
Transmutation agreements may be used to protect one or both of the spouses from
creditors, to reorder inheritance rights in the spouses' property, or to achieve specified tax
advantages. Transmutation agreements are generally subject to the same rules as other
contracts. However, they are also subject to rules applicable to property contracts between
a husband and wifespeFam. Code 8§ 721(bkee als@® 60.17[8][c]]. Further, since
transmutation agreements almost always create conflicts of interests between the spouses,
one attorney can represent both spouses in the preparation and execution of a
transmutation agreement only if the attorney first explains the facts giving rise to the
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conflict and obtains written authorization from the clients to proceed with the dual
representationdal. Rules Prof. Conduct, Rule 3-310(BgeS 60.201[1][b]].

a. Community property to separate property of either spouse;
b. Separate property of either spouse to community property; or
c. Separate property of one spouse to separate property of other spouse.

3. Determine whether client's interests would be served by entering into buy-sell agreement because
clientis:

NOTE:
A properly planned buy-sell agreement will facilitate the continuation of a business
operated as a partnership or closely held corporation after the death of a partner or
shareholder and assure the deceased partner's or shareholder's estate that it will receive
fair value for the client's interest. Funds for the purchase will often be provided by a life
insurance policy on the life of the deceased partner or shareholder. For estate planning
uses of buy-sell agreements, $&0.17[8][d]. For estate planning uses of life insurance,
see§ 60.17[5] For general coverage of buy-sell agreements, with illustrative forms, see
Ch. 8D,Buy-Sell Agreements

a. Partner in unincorporated business; or
b. Shareholder in small or closely held corporation.
Legal Topics:
For related research and practice materials, see the following legal topics:

Estate, Gift & Trust LawGeneral OverviewEstate, Gift & Trust LawNonprobate TransfersJointly Held PropertyGeneral
OverviewEstate, Gift & Trust LawWillsContracts to Make Wills
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[Reserved]

8§ 60.121[Reserved]
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§ 60.130 Selecting Estate Planning Forms

NOTE:
This section contains directions to estate planning forms in other chapters in this publication. It is
designed as a guide to other chapters that deal in specific terms with specific estate planning devices,
such as wills, trusts, and durable powers of attorney.

1. To make lifetime gifts, refer to Ch. 60Aifts .

2. To make gifts to charitable organizations, refer to Ch.@#gritable Dispositions

3. To plan and draft wills, refer to Ch. 6WVill Drafting and Complete Will Formsand Ch. 63Will
Provisions.

4. To plan and draft codicil to will, refer to Ch. 6€odicils.

5. To plan and draft testamentary trust, refer to Ch.Teéstamentary Trusts: Payment and Distribution
Provisions, Ch. 64A,Testamentary Trusts: Trustee Provisigrmd Ch. 64BTestamentary Trusts:
Administrative Provisions

6. To plan and draft revocable inter vivos trusts, including marital deduction trusts, refer to Ch. 70,
Complete Revocable Trust Formir additional information on planning and drafting marital deduction
trusts, refer to Ch. 7Marital Deduction Trust Provisions

7. To plan and draft irrevocable inter vivos trusts, refer to Chlif&yocable Trusts

8. To plan and draft charitable remainder trusts or charitable lead trusts, refer to Gplitdnterest
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Charitable Trusts
9. To plan and draft durable powers of attorney, refer to ChDé@able Powers of Attorney
Legal Topics:

For related research and practice materials, see the following legal topics:

Estate, Gift & Trust LawNonprobate TransfersGeneral OverviewEstate, Gift & Trust LawPersonal
GiftsProceduresGeneral OverviewEstate, Gift & Trust LawPowers of AttorneyGeneral OverviewEstate, Gift & Trust
LawTrustsGeneral OverviewEstate, Gift & Trust LawWillsGeneral Overview
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[Reserved]

88 60.131[Reserved]
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§ 60.200 Client Interview Checklist

[1] Comment

[a] Use of Form

This form is a checklist that an estate planning attorney may use to record estate planning information. It is designed to
be filled out by the attorney rather than the client and to suggest important questions that the attorney should ask the
client. Properly used, the form will help the attorney elicit all of the information necessary to begin the preparation of an
estate plan.

[b] Advantages and Disadvantages of Questionnaires

Different attorneys have different opinions about the use of estate planning questionnaires. Some routinely ask clients to
complete detailed questionnaires before (or shortly after) the first interview. They believe that the early completion of a
guestionnaire will provide the attorney with the essential information at the earliest possible stage of the estate planning
process and reduce the likelihood that important facts will be overlooked. Other attorneys, however, use questionnaires
sparingly, if at all. These attorneys are concerned that questionnaires will annoy or intimidate many clients, and may
discourage some potential clients from availing themselves of the attorney's services.

Clients who have had no previous relationship with the attorney are most likely to respond negatively to questionnaires.
Attorneys who are reluctant to use questionnaires at or before the first interview will sometimes use a questionnaire

after they have personally spoken with a client, explained the purpose of the questionnaire, and satisfied themselves that
the client is not reluctant to commit personal information to a printed form.

Since this form is designed to be completed by the attorney rather than the client, it will minimize many of the concerns
associated with the use of questionnaires while helping to assure that the attorney obtains the essential estate planning
information.

[c] Need for Further Information
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This form is designed to elicit only the information that is necessary to initiate the estate planning process. As the
process continues, the specific needs and wishes of the client will become apparent and further information will be
required. The character of that further information will depend on the circumstances of each client.

[2] FORM

Client Interview Checklist
CLIENT INTERVIEW CHECKLIST

Name
Mr. Ms. Mrs.
Miss. Dr.
Other .
Full name [ first, mddle, last, and any addi -

tional designation, e.g., Jr. or .

Any assumed or former names, such as maiden name or nickname, that
should be included in will or trust

Residence
Street number
City
State
Zip
County

Telephone number

Citizenship
Country of citizenship
Marital Status

Currently married Never married

Widowed Marriage termin-
ated by divorce or dissolution Marriage termin-
ated by annulment

Spouse

If client is currently married, entering following information re-
garding spouse:

Mr. Ms. Mrs.
Miss. Dr.
Other

Full name of spouse [ first, mddle, last, and
any additional designation, e.g., Jr. or Il

Any assumed or former names of spouse, such as maiden name or nick-
name, that should be included in will or trust

Date and place of marriage
Country of spouse's citizenship .
Do client and spouse currently reside at same address?

If not, enter following information for spouse's residential ad-
dress:
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Street number
City
State
Zip
County
Telephone number
Former Spouse(s)
Has client been married previously?
If so, how many times?
Enter following information regarding each former spouse:
First former spouse:

Name

Date and place of marriage
Length of marriage .
If marriage dissolved, court and date of dissolution

If marriage annulled, court and date of annulment

If spouse deceased, when deceased
Second former spouse:
Name

Date and place of marriage
Length of marriage .
If marriage dissolved, court and date of dissolution

If marriage annulled, court and date of annulment

Third former spouse:
Name

Date and place of marriage

Length of marriage

If marriage dissolved, court and date of dissolution

If marriage annulled, court and date of annulment

If spouse deceased, when deceased
Current Domestic Partner

If client is unmarried, is client currently cohabiting with another
person?

Approximately how long?

Other person's name.

Other person's date of birth.
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Other person's current age.

Have client and other person filed declaration of domestic partner-
ship with California Secretary of State?

If so, date declaration was filed:

Has client previously filed any declarations of domestic partnership
with California Secretary of State?

If so, how many times?
Name of former domestic partner:; .
Date on which declaration of domestic partnership was filed:

Length of domestic partnership:
Date when partnership terminated:

Manner in which partnership was terminated (e.g., death or marriage
of partner; written notice; cessation of common residence):

Was formal Notice of Termination filed with California Secretary of
State?

If so, date notice was filed:
Children
Number of living children
Number of deceased children
Number of adopted children
Number of children by previous marriage(s)
Living Children
If client has living child(ren), enter following information:

First
chil
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not,
enter
fol-
low-
ing
in-
form
atio
n for
chil
d's
res-
iden
tial
ad-
dres

Street number
City
State
Zip
County

Telephone number

Seco
nd
chil
d:
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not,
enter
fol-
low-
ing
in-
form
atio
n for
chil

res-
iden
tial
ad-
dres

Street number
City
State

Zip

County

Telephone number

Thir

chil
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in-
form
atio
n for
chil
d's
res-
iden
tial
ad-
dres

Street number
City
State
Zip
County

Telephone number

Four
th
chil
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and
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Street number
City
State
Zip
County

Telephone number

Page 161



23-60 Callifornia Legal Forms--Transaction Guide § 60.200

Page 162



Page 163
23-60 Callifornia Legal Forms--Transaction Guide § 60.200

Seco
nd
chil



ceas

Chil
dren

cli-
ent
has

sue

23-60 Callifornia Legal Forms--Transaction Guide § 60.200

Page 164



Page 165
23-60 Callifornia Legal Forms--Transaction Guide § 60.200



Page 166
23-60 Callifornia Legal Forms--Transaction Guide § 60.200

Seco
nd
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Sue:
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First
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ce:
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Inheritance

Inter vivos gift

Other (specify)

Char
acter
of
as-
sets
used
to
ac-
quir

prop
erty

(sep
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arate
or
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nity
prop
erty
of
parti

Joint Tenancy

Community

Community with right of survivorship
Separate

Quasi-community

Gen-
eral
de-
scrip
tion
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Inheritance

Inter vivos gift

Other (specify)

Char
acter
of

sets
used
to
ac-
quir
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nity
prop
erty
of
parti
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Joint Tenancy

Community

Community with right of survivorship

Separate

Quasi-community

Thir

prop
erty:
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Inheritance

Inter vivos gift

Other (specify)

Char
acter
of
as-
sets
used
to
ac-
quir

prop
erty
(sep
arate
or
com
mu-
nity
prop
erty
of
parti
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of
prop
erty:

Joint Tenancy

Community

Community with right of survivorship

Separate

Quasi-community
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If

so,

enter
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First

item
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eral
de-
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Loc-
atio
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Purchase

Inheritance

Inter vivos gift
Other (specify)
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Separate

Quasi-community
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For related research and practice materials, see the following legal topics:
Estate, Gift & Trust LawGeneral Overview
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§ 60.201 Conflict of Interest Disclosure for Dual Representation

[1] Comment

[a] Use of Form

This form is a letter disclosing the potential conflicts of interest that may arise if an attorney represents both a husband
and a wife in estate planning matters. It is designed to be signed by the attorney and presented to the clients at the same
time that the attorney-client agreement is signed. At some later time, the letter is to be signed by the clients and returned
to the attorney for retention in the attorney's file.

The letter explains potential problems that can arise with dual representation. However, it does not overstate those
problems. Exaggerating the difficulties that can be encountered when one attorney represents both a husband and wife
can intimidate some prospective clients and unnecessarily discourage them from availing themselves of the attorney's
services.

[b] Married Clients and Conflicts of Interest

For reasons of economy and convenience, it is common for married persons to employ a single attorney to plan their
estates. In most cases, it is quite proper for one attorney to represent both spouses. However, it is not proper for one
attorney to represent clients who have conflicting interests without their informed written co@sériRjiles Prof.

Conduct, Rule 3-310(B)If a husband and wife have conflicting (or potentially conflicting) interests, the attorney

cannot ethically represent both unless the attorney first explains the facts giving rise to the conflict and obtains written
authorization from the clients to proceed with the dual representdfiah Rules Prof. Conduct, Rule 3-310]B)

Various circumstances may give rise to conflicts, or potential conflicts, between a husband and wife. If the spouses have
substantial separate as well as community property, for example, the interests of the spouses in the characterization of
the property may conflict. If there is any suggestion that the character of property should be transmuted (either from
community to separate, or separate to community), a conflict will nearly always arise, as a transmutation will inevitably
benefit one spouse at the expense of the other. If either spouse wishes to leave property to someone other than the
surviving spouse, a conflict may also arise.
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It is common for an attorney to meet with both spouses in a joint conference. However, a joint conference may impair
the confidentiality of the spouses' communications to the attorney. Although the attorney-client privilege ordinarily
prohibits an attorney from disclosing confidential communications made to the attorney in the course of the
attorney-client relationshigsge Evid. Code 8§88 950-9K2vhen two clients consult an attorney on a matter of common
interest they may not claim the privilege if a communication made in the course of the relationship is later offered in a
civil proceeding between the clients or their successors in intedegit.[Code § 96R Notwithstanding this, either client
may compel the attorney to testify regarding any matter arising in the course of the joint consultatiores [Estate of
Bauer (1889) 79 Cal. 304, 312, 21 P. 7b%or this reason, an attorney who is consulted by a husband and wife should
advise the spouses of the possibly adverse effects that a joint conference might have on the confidentiality of their
communications. If either client objects to that loss of confidentiality, the attorney should advise them of the need for
separate counsel.

Separate conferences will sometimes be useful in determining whether a conflict or potential conflict of interest exists.
Separate conferences will be particularly appropriate if the attorney has had a previous relationship with one but not
both of the spouses.

For further discussion of the ethical duties of estate planning attorneys, see California Wills & Trusts, Chapter 4,
Ethical Considerations and Professional Responsibi(it§atthew Bender).

[2] FORM

Conflict of Interest Disclosure for Dual Representation

[Law office letterheald

Détd

Names of clienis
Sfreet addregs
Clty, state, zip code

Re: Estate Plan
Dear ngmek

This letter will confirm that you have asked ojrtt@s firm] to advise and represent you
concerning certain estate planning matters. This representation is expected to include the matters covered in the
[enclosed] Attorney-Client Employment Agreement.

In the course of our preliminary discussions, or wig] have explained to each of you that it is
possible that the two of you may not always agree with each other regarding every detail of your estate plans. For
example, you may have different ideas about how you want to dispose of your property during your lifetimes or at your
deaths; or you may disagree about which of you owns particular items of your property, or whether particular assets are
your separate or community property.

Minor disagreements between you will not ordinarily affect or[owyr] ability to represent
both of you fully and fairly. However, serious disagreements may create a conflict of interest that will render it
impossible for [oreus] to continue to represent both of you in a manner consistent with

[noy our] ethical and professional obligations. If a disagreement should arise,
¢F we] may find it necessary to withdraw from representing one or both of you in
connection with this matter. Should that occur, or wig] will bill you jointly for services
through the date on which or {le] ceased representing you both.
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Of course, should either of you feel for any reason that you need the advice of another attorney regarding any aspect of

the services orfive] provide for you, you should feel free to obtain your own attorney to
provide advice and counsel and to assure you that or domyrepresentation of one of you is
not adversely influenced by dmyur] representation of the other.

Anything that either of you communicates to ofms] will be fully and freely disclosed to

the other, and no information will be kept confidential as between the two of you. Should the two of you ever become
involved in any lawsuit against one another, neither of you will be able to invoke the lawyer-client privilege as to any
communication made by or to dmes] in the course of fmy

our] joint representation of you, and either of you may compel or (iIsigo testify in court as

to any communication made in the course of that representation.

¢F we] have no reason to expect that any of these problems will actually arise in your case.

Nevertheless, the ethical rules governing the conduct of lawyers require that or we] ¢ixplain
to you the problems that could arise if or \iie] represent each of you at the same time, and
that dit we] obtain your consent to this joint representation.

¢F we] have explained these possible problems and the potential advantages of separate
counsel to you. orffve] also have explained to you the value and importance of achieving a
coordinated estate plan, and the difficulties that can arise in this area when separate counsel are involved. Having been
provided with all of this information, you have requested that or wél] represent you in this

matter.

To signify that you understand the matters discussed in this letter, please sign and date the enclosed copy of this letter

and return it to [oraus] in the enclosed envelope. If you have any questions about the
matters covered in this letter, please feel free to discuss them with or usin@&hank you for
your cooperation, and or ve] look forward to representing you.

Sincerely yours,

sifinature of attorney

typed name of attorney and law fifm

We have read this letter, understand the matters discussed in it, and agree to have or youfyou
firm] represent each of us with respect to the matters described in the letter.
Dated:

siginature of first clierjt

[typed namg

sifinature of second clieht

[typed namg
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Legal Topics:

For related research and practice materials, see the following legal topics:
Estate, Gift & Trust LawGeneral OverviewEstate, Gift & Trust LawWillsGeneral OverviewLegal EthicsClient
RelationsAccepting RepresentationLegal EthicsClient RelationsConflicts of Interest
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§ 60.202 Cover Letter Accompanying Estate Planning Documents

[1] Comment--Use of Form

This form is a cover letter designed to accompany the estate planning documents when they are sent to the clients. The
letter identifies the documents and requests that the clients review them immediately. It asks the clients (1) to advise the
attorney if any changes are necessary, and (2) if there are none, to call the attorney to make arrangements for final
execution.

The letter also restates the personal information provided to the attorney by the clients and that is the basis for the estate
planning documents. It asks the clients to review that information and to advise the attorney if it contains any errors.

This is a standard form letter and should accompany any estate materials sent to the client for review before final
execution.

[2] FORM

Cover Letter Accompanying Estate Planning Documents

[Law office letterheald

Datg

Npmes of clienis
S{reet addregs
Clty, state, zip code

Re: Estate Plan
Dear namek

Enclosed for your review please find drafts of the following documents:
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[Include as many of following items as approprijte:

5. Declaration under the Natural Death Act for Mr. ;
6. Will for Ms. ;
7. One-settlor trust for Ms. ;
8. Property management durable power of attorney for Ms.
9. Health care durable power of attorney for Ms. :
10. Declaration under the Natural Death Act for Ms. ; and
11. Two-settlor trust for Mr. and Ms.
[CONTINUH

. Will for Mr. ;

. One-settlor trust for Mr. :

. Property management durable power of attorney for Mr.

. Health care durable power of attorney for Mr. ;
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Please check the enclosed documents to see that the information is correct and that each document sets out what you
wish to do. If you have any questions or comments, please feel free to write them directly on the draft documents to
make sure that they will be brought to our attention.

In drafting these documents,

you:

PERSONAL INFORMATION FOR

Cco
UN
TY
OF
RES
ID-
EN-
CE:

name of first client, e.gROBERT J. BLACK]

or We] have relied on the following personal information about



Cou
nty,
Cali

nia
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Name:

Date of birth:

Name:

Date of birth:

Name:

Date of birth:

Name:

Date of birth:

Name:

Date of birth:

Name:

Date of birth:

PERSONAL INFORMATION FOR

(6{0)
UN
TY
OF
RES
ID-
EN-
CE:

naime of second client, e.(ROBERT J. BLACK]
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SBA
ND
or
WIF

1. Name:

Date of birth:
2. Name:

Date of birth:
3.  Name:
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Date of birth:

DE-
CE
ASE
D
CHI
LD
RE
N:
1. Name:
Date of birth:
2. Name:
Date of birth:
3. Name:
Date of birth:
Please review the enclosed documents immediately. If they are satisfactory, please call or [me
us] to make arrangements to execute them. If changes are required, contact or us][me
immediately. As soon as the changes are made, or weJlwill call you to set up an

appointment for execution.

These documents are based on the personal and financial information you gave or us] pnd

the current federal and California tax laws governing estate planning matters. Changes in these laws, especially the
federal tax laws, may require you to change your estate planning documents. Changes in your financial situation or
changes in your family may also require changes in the documents. You should plan to review these documents
periodically. ofl We] hope you will decide to have our office help you review them.

Thank you for choosing fmas] to prepare your estate planning documents.

Sincerely yours,

signature of attornely

typed name of attorney and law fitm

Legal Topics:

For related research and practice materials, see the following legal topics:
Estate, Gift & Trust LawGeneral OverviewEstate, Gift & Trust LawTrustsGeneral OverviewEstate, Gift & Trust
LawWillsGeneral OverviewLegal EthicsClient RelationsGeneral Overview
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§ 60.203 Follow-Up Letter: Estate Plan Not Sensitive to Changes in Tax Laws

[1] Comment--Use of Form

This form is a follow-up letter designed to be mailed to clients whose estate plans are not sensitive to subsequent
changes in the tax laws. It advises the client that changes in his or her circumstances may require periodic reviews of the
estate plan and recommends that the plan be reviewed on a regular basis. The letter also provides a space in which the
client can indicate whether he or she wishes the attorney to review the plan.

A letter of this kind should sent to all estate planning clients approximately two months after their initial estate planning
documents have been signed. The letter should be accompanied by an addressed return envelope so that clients who
wish to avail themselves of the advantages of periodic review may easily inform the attorney of that fact.

[2] FORM

Follow-Up Letter: Estate Plan Not Sensitive to Changes in Tax Laws

[Law office letterheald

Détd

Name(s) of client($)
Sfreet addregs
Clty, state, zip code

Re: Estate Plan

Dear Ndme(s)
It has been approximately e.g.two] months since you executed your
[will(s) trustor will(s) and trust]. Your [will@)trustor will(s)
and trust] [veasvere] prepared on the basis of the facts, circumstances, and law in existence

at the time [it veaaghey were] executed. Those things may change as time passes.
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To accommodate any future changes, or wfl] suggest that you review your estate plan every
efo.,yearor two years]. This review should cover changes in your family status and changes in

the applicable law.

Your [will() trustor will(s) and trust] [warswvere] prepared on

the assumption that certain of your descendants and relatives will survive you. In drafting those documents, care was
taken to provide for an alternate disposition if specified descendants or relatives did not survive you. Nevertheless, if
there is a change in your family status (such as a birth, a death, an adoption, a divorce, or a marriage) you should review
your estate plan documents and determine if any change should be made due to the change in your family status.

During the last few years both the California and federal law relating to wills and trusts has undergone comprehensive
changes. These changes were taken into consideration when your current or {mti(ey

will(s) and trust] [weravas] drafted. While offwe] do not

anticipate similar changes in the near future, it is almost inevitable that legal changes will occur in the future. Since the
nature and frequency of the changes cannot be predicted, the prudent approach is to review your

[will(s) trustor will(s) and trust] on a periodic basis to determine if changes are necessary.

The first quarter of each calendar year is usually an appropriate time to review estate planning documents. The tax
information needed to prepare income tax returns is usually assembled at this time, and that information can be helpful
in identifying changes in your financial situation. Further, many changes in the law become effective at the beginning of
the year. A review conducted during the first quarter of the year will be sure to include any recent changes in the law.

If asked, oflwe] would be pleased to help you conduct the type of review

d¢F we] have recommended in this letter. If or \fe] assist in this
review, di we] will charge you for [onyour] time at

[noy our] hourly fee then in effect. Unless unusual circumstances exist,

¢F we] do not feel that offwe] would charge you for more than
two hours of [mryour] time.

¢F We] would like to know if you would like [araus] to help
you conduct the type of review or {e] have recommended. Thus, would you please
complete and sign the bottom portion of the copy of this letter and return it to or ufjat
your earliest convenience? If you indicate that you wish or {reeto conduct the review,

éF we] will schedule [oryour] calendar to contact you at the
appropriate time. If you indicate that you do not wish or[os} to conduct the review,

éF we] will not bother you with further correspondence.

Sincerely yours,

signature of attorney

typed name of attorney and law fifm

Check One
Only:

Yes. dit We] do wish you to help
[noe us] conduct the review described in your letter.

No. or[We] do not wish you to help
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[oneaus] conduct the review described in your letter.

Dated:
signature of first clierit
[typed namg
sifinature of second clieht
[typed namg
Legal Topics:

For related research and practice materials, see the following legal topics:
Estate, Gift & Trust LawGeneral OverviewEstate, Gift & Trust LawTrustsGeneral OverviewEstate, Gift & Trust
LawWillsGeneral OverviewTax LawFederal Estate & Gift TaxesGeneral Overview
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§ 60.204 Follow-Up Letter: Estate Plan Sensitive to Changes in Tax Laws

[1] Comment--Use of Form

This form is a follow-up letter designed to be mailed to clients whose estate plans are sensitive to subsequent changes in
the tax laws. It advises the client that changes in his or her circumstances may require periodic reviews of the estate plan
and recommends that the plan be reviewed annually. The letter also provides a space in which the client can indicate
whether he or she wishes the attorney to review the plan.

A letter of this kind should be sent to all estate planning clients approximately two months after their initial estate
planning documents have been signed. The letter should be accompanied by an addressed return envelope so that clients
who wish to avail themselves of the advantages of periodic review may easily inform the attorney of that fact.

[2] FORM

Follow-Up Letter: Estate Plan Sensitive to Changes in Tax Laws

[Law office letterheald

Détd

Name(s) of client($)
Sfreet addregs
Clty, state, zip code

Re: Estate Plan

Dear Ndme(s)
It has been approximately e.g.two] months since you executed your
[will(s) trustor will(s) and trust]. Your [will@)trustor will(s)
and trust] [veasvere] prepared on the basis of the facts, circumstances, and law in existence

at the time [it veaghey were] signed. Those things may change as time passes.
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To accommodate any future changes, or wfl] suggest that you review your estate plan every
efo.,yearor two years]. This review should cover changes in your family status and changes in

the applicable law.

Changes in your financial situation may affect your estate plan. For example, you may wish to alter the disposition of
your property should there be a substantial increase or decrease in the size of your estate [s]. Additionally, a change in
the size of your estate [s] may require a change in the tax savings devices used in your current estate plan.

Your [will(e) trustor will(s) and trust] [waswvere] prepared on

the assumption that certain of your descendants and relatives will survive you. In drafting those documents, care was
taken to provide for an alternate disposition if specified descendants or relatives did not survive you. Nevertheless, if
there is a change in your family status (such as a birth, a death, an adoption, a divorce, or a marriage) you should review
your estate plan documents and determine if any change should be made due to the change in your family status.

If the past is a valid indicator, the future will bring important changes in the federal income, gift, and estate tax laws.
Since the nature and frequency of the changes cannot be predicted, the prudent approach is to review your
[will(s) trustor will(s) and trust] on a periodic basis to determine if changes are necessary.

During the last few years California law relating to wills and trusts has undergone comprehensive changes. These
changes were taken into consideration when your piti{g3tor will(s) and trust]

[waswere] drafted. While offwe] do not anticipate changes in
California law on a scale similar to what has been experienced in the past few years, it is almost inevitable that there
will be changes. Therefore, you should review the effect of any change in California law on your estate plan as soon as
possible.

The first quarter of each calendar year is usually an appropriate time to review estate planning documents. The tax
information needed to prepare income tax returns is usually assembled at this time, and that information can be helpful
in identifying changes in your financial situation. Further, many changes in federal and California law become effective
at the beginning of the year. A review conducted during the first quarter of the year will be sure to include any recent
changes in the law.

If asked, oflwe] would be pleased to help you conduct the type of review

¢F we] have recommended in this letter. If or \fe] do assist in
this review, oflwe] will charge you for [oryour] time at

[noy our] hourly fee then in effect. Unless unusual circumstances exist,

dF we] do not feel that offwe] would charge you for more than
three hours of [ompur] time.

¢F we] would like to know if you would like [araus] to help
you conduct the type of review or {te] have recommended. Thus,

[I or we] would appreciate it if you would complete and sign the bottom portion of the copy of this letter and return it to
[noe us] at your earliest convenience. If you indicate that you wish

[me or us] to conduct the review, or ve] will schedule [oryour]
calendar to contact you at the appropriate time. If you indicate that you do not wish or ugjme
to conduct the review, or[ive] will not bother you with further correspondence.

Sincerely yours,
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sifinature of attornely

typed name of attorney and law fifm

Check One
Only:
Yes. dil We] do wish you to help
[noe us] conduct the review described in your letter.
No. dt We] do not wish you to help
[noe us] conduct the review described in your letter.
Dated:
siginature of first clierjt
[typed namg
signature of second clieht
[typed namg
Legal Topics:

For related research and practice materials, see the following legal topics:
Estate, Gift & Trust LawGeneral OverviewEstate, Gift & Trust LawTrustsGeneral OverviewEstate, Gift & Trust
LawWillsGeneral OverviewTax LawFederal Estate & Gift TaxesGeneral Overview



Page 235

LexisNexis

43 of 195 DOCUMENTS
California Legal Forms--Transaction Guide
Copyright 2010, Matthew Bender & Company, Inc., a member of the LexisNexis Group.

DIVISION IV: WILLS AND TRUSTS
CHAPTER 60 ESTATE PLANNING
PART IV. FORMS

23-60 Callifornia Legal Forms--Transaction Guide § 60.205

§ 60.205 Estimate of Estate Tax

[1] Comment

[a] Use of Form

This form is a worksheet that may be used to estimate the client's estate tax liability. The worksheet may be used at any
point in the estate planning process at which an estimate of the estate tax payable in the client's estate is required. At a
minimum, an estimate should be made before the estate plan is drawn up and before any changes or alterations are made
to an existing plan that might affect the client's estate tax liability. This worksheet may also be used to test the relative

tax saving advantages of alternative estate plans.

[b] Gross Estate

The starting point in determining the estate tax is the computation of the decedent's gross estate. The value of the gross
estate is determined by including, to the extent providddRrC. 88§ 2033-2045he value at the time of the decedent's

death, or on the alternative valuation dated |I.R.C. § 203df all property, real or personal, tangible or intangible,

wherever situated.R.C. § 2031 Treas. Reg. § 20.2031-1{a)

Property that a decedent owns at death is the most obvious example of property that is included in the decedent's gross
estate. This may include a home, investments, and bank accounts; but it may also extend to amounts owed to the
decedent, such as the principal of any loans the decedent made to another during life (plus accrued interest), accrued
salary, and installment obligations owed to the decedent on property sold durirepkf¢.R.C. 88 2031(a2033.

The decedent need not have owned the property solely or outright for it to be included in his or her gross estate. The
value of a decedent's share of community propesgég[l.R.C. § 2033U.S. v. Goodyear (9th Cir. 1938) 99 F.2d 5R3

or his or her interest in property owned as a joint tenant with anosieer [[R.C. § 2040o0r the value of a future

interest, may need to be included in the gross estate.

The gross estate may also include the value of property interests transferred during the decedent's lifetime when the
transfer is, in effect, of a testamentary nature, as well as the value of property that is transmitted on account of the
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decedent's death and over which the decedent enjoyed the requisite ownership or control at death. Thus, property
transferred in such lifetime transfers as transfers of life insurase®I[R.C. § 2042revocable transfersge I.R.C. §
2034, and transfers with a retained life estase¢ I.R.C. § 2038s included in valuing the gross estate.

For a discussion of the specific items that must be included in a gross esta866@48[1]

[c] Valuation of Assets

The value of a decedent's gross estate for estate tax purposes must be determined as of the date of the decedent's death
or, at the election of the decedent's personal representative, at the alternate valuation date, which is generally six months
after the decedent's deattH.C. 88§ 20312033. The value of every property interest included in the gross estate is its

fair market value. All relevant facts and elements of value as of the applicable valuation date must be congieased [

Reg. § 20.2031-1(h)Those factors include income vyield, appraisals, sales prices of similar property near the time of
death, bids made for the property, and general economic conditeaslfeas. Reg. 8§ 20.2031-2-20.2031E8tate of

Helen M. Noble, T.C. Memo. 2005¢air market value of decedent's interest in closely held stock was determined using
actual sales price of stock in arm's length transaction that occurred approximately one year after decedent's death);
Estate of Josephine T. Thompson, T.C. Memo. 2004 <Bpdtalization of income approach used to value decedent's
20-percent interest in closely held compasge also Estate of Frazier Jelke Ill, T.C. Memo. 2005-0lue of

holding company stock should be reduced by discounted, not full, built-in capital gain tax)].

The sum of the estate tax and the generation-skipping transfer tax due in respect to the property included in a decedent's
gross estate may be reduced by electing an alternate valuatiorsdateR.C. § 2032Under the alternate valuation

date election, all property included in the gross estate is valued as of six months after the decedent's death, except for
property sold, distributed, exchanged, or otherwise disposed of during the six months, which is valued as of the date of
disposition [.R.C. § 2032(a)(1)(2)]. Adjustments to value due to a mere lapse of time are not allogesl [[R.C. §

2032(a)(3) Treas. Reg. § 20.2032-1f)

The alternate valuation date election can only be made if it will reduce both the value of the gross estate and the sum of
the estate tax imposed and the tax on generation-skipping transéertR.C. 88 2601-26p@ith respect to property

that is includable in the decedent's gross estad®(. § 2032(d) The election must be made with respect to all

property included in the gross estate on the date of the decedent's death; it cannot be applied only to a portion of the
estate propertysee I.R.C. § 2032(aJreas. Reg. § 20.2032-1(b){1)

Deductions provided by other sections of the tax code must be coordinated with the alternate valuation provision. If the
value of the property for estate tax purposes is determined on an alternate valuation date, that same value must be used
for all other purposed.R.C. § 2032(lJ) Thus, if an asset is lost or destroyed during the six-month period following the
decedent's death, for example, the loss may be deductible from the value of the gross estate in determining the taxable
estate $ee |.R.C. § 2094However, if the alternate valuation date is elected, so that the value of the asset is zero, the
deduction undekR.C. § 2054will not be allowed Eee I.R.C. § 2032(h)

Special valuation rules apply to charitable and marital deductisees [[R.C. §§ 2052054 when the executor elects to

use the alternate valuation date. The value of the charitable or marital deduction is to be determined as of the date of the
decedent's death with adjustments made for any difference in value during the six-month period after the date of death.
The difference in value must not be due to the mere lapse of time or the occurrence of a contingency, and if the property
is disposed of during the six-month period, the adjustment period ends on the date of dispbBitong 2032(4)

When, for example, a decedent devises a life estate in specific property to a beneficiary with a remainder to a qualified
charity, the value of the charitable deduction is determined at the date of death without adjustment, even if the
contingency, that is, the beneficiary's death, occurs within the six-month period. However, if the property actually
appreciates in value during the six-month period, the appreciation will be included in determining the value of the
charitable deductiorspe Treas. Reg. § 20.2032-1(g)
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The election to value the gross estate as of the alternate valuation date is exercisable by the decedent's personal
representative on a timely filed estate tax return. Once the return is filed, the election cannot be reRRoke@ [

2032(d]. Estates that fail to make an alternate valuation election on the last estate return filed before the due date or the
first return filed after the due date may request an extension of time to make the election; however, a request for an
extension of time that is submitted more than one year after the due date of the return will not be grantet¢asop.

Reg. § 20.2032-1(b)(2Yreas. Reg. §8 301.9100-301.9100-3see Letter Rul. 200324048ecedent's estate granted
extension of time undéefreas. Reg. § 301.9100t@ make alternate valuation election when accountant who was hired

to prepare estate tax return failed to make electibn)see Estate of Eddy v. Commissioner, (2000) 115 T.C. No. 10
(alternate valuation cannot be elected on return filed more than one year after due date, including extensions; estate
should have filed return based on available information and then later filed supplemental return)]. Under proposed
treasury regulations, a protective election may be made in cases in which, based on the return as filed, alternate
valuation does not result in a decrease in tax liability, but it is later determined that such a decrease would occur. While
a protective election generally would be irrevocable, it could be revoked on a subsequent return filed by the due date. If
a decrease occurred, absent a revocation, alternate valuation would apply and could not be changed subsequently [Prop.
Treas. Reg. § 20.2032-1(b)(2)].

If specified conditions are met, the personal representative may elect to value qualified real property included in a
decedent's gross estate at its value based on the current use being made of the property rather than on the basis of its
highest and best useR.C. § 2032A Qualified real property must be located in the United States and must be used for
farming or for another closely held trade or busingd3.C. § 2032A(H) To qualify, the property must pass to a

qualified heir (a family member) R.C. § 2032A(e)(1)2)], who must continue the qualified useR.C. 8 2032A(a)-

(c)]. The special valuation method may not be used to decrease the value of the qualified real property in the decedent's
gross estate by more than $750,000, subject to inflation adjustments for decedents dying afteR1098 [

2032A(a)(2). For decedents dying in 2005, for example, the adjusted figure is $870,8@% [ Proc. 2004-71

Transfers of partial interests in corporations, partnerships, and trusts to other family members are subject to special
valuation rulesl[R.C. 88 2701-27(04 These rules are intended to curtail an individual's ability to make lifetime

transfers to family members of future appreciation in property. They value any retained interest other than a "qualified
interest" at zero, unless the retained interest meets specified exceptions. In general, these provisions accept a present gift
and focus on the valuation of that gift. Structuring partnerships and corporations without preferred interests is one of the
most common ways of avoiding the application &.C. § 2701However, even partnerships and corporations with

only one class of equity ownership are still subject to the valuation ruleRd@E. 8§ 2702and2704

[d] Exclusions
In computing the gross estateef[b], abové, the following items may be excluded if the executor so elects:

# For decedents dying before 20(&E I.R.C. § 2057(})interests qualifying for the family-owned
business deduction.R.C. 8 2057see § 60.13[3}

# The applicable percentage of the value of any real property subject to a qualified conservation
easementl[R.C. § 2031(g)seediscussion ir§ 60.13[2].

[e] Deductions

The deductions allowed by law must be deducted from the gross estate to determine the value of the taxable estate
[I.R.C. § 205] Deductions are allowed for the following items:

# Funeral expenses, estate administration expenses, claims against the estate, and mortgages or other
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encumbrances on property included in the gross edt&e]. § 2053(g)see Estate of Howard Gilman,

T.C. Memo. 2004-28@nterest and costs associated with loan used to pay estate taxes may be deductible
as administration expenses when loan is necessary to pay estate taxes due to estate's illiquidity); Letter
Rul. 200449031 (interest on loan used to pay estate tax is deductible as administration expense if loan
was necessary for administration of estate, but amount of loan should reflect any reduction in tax liability
resulting from deductibility of interesthut see Letter Rul. 20044402dstate may not claim estate tax
deduction undek.R.C. § 2053or income taxes estate paid on amounts it was compelled to withdraw

from decedent's IRAs in order to pay estate tax)].

# Certain state and foreign death taxeR][C. § 2053(d)
# Casualty losses incurred during the settlement of the edtRt€[ § 2054

# Transfers to charitable beneficiarid].C. § 2055for general coverage of charitable transfees
Ch. 69,Charitable Disposition$.

# Transfers to the decedent's spousR.C. § 2056for general coverage of the marital deductiseg
Ch. 71,Marital Deduction Trust Provisionk

# For decedents dying after 2004, state death tax@sJ. § 2058

[f] Adjusted Taxable Gifts

The amount of the client's adjusted taxable gifts must be added to the client's taxable estate before the tentative estate
tax can be determined.R.C. § 2001(b)(1)(AXB)]. They include all taxable gifts made after December 31, 19F6C.

§ 2001(b). Whether a gift is "taxable" must be determined under the general gift tax tURe€[ § 2001 (k)see I.R.C.

§ 2503. For example, a gift is not a "taxable" gift if it qualifies for the annual exclusidR.C. § 2503(1) Gifts that

are included in the client's gross estate must be excluded from the adjusted taxabldRgts§ 2001(H) Thus there is

no double counting for purposes of determining the estate tax rate applicable to a decedent's estate. However, the two
types of gifts are valued differently. Gifts that are included in the gross estate are valued as of the client's death, while
adjusted taxable gifts are valued as of the date the gifts were made.

[0] Tentative Tax

The tentative estate tax is determined by adding the amount of the adjusted taxabtegjél hbové to the taxable
estate and multiplying that amount by the applicable transfer taxItB«[ § 2001(b)(1]) The transfer tax rates are
prescribed by.R.C. § 2001(c)For a table of those rates, s860.206[2]

[h] Gift Tax Payable During Lifetime

The gross estate tax is determined by subtracting the aggregate amount of the gift taxes that would have been payable
on gifts made by the client after December 31, 1976, from the tentative tax. However, the amount of the gift taxes that
must be subtracted must be determined by applying the estate tax rates in effect at the time of the clientR d2dh [
2001(b)(2).

[i] Credits

After the taxable estate has been determined, it is necessary to determine the credits allowed by the Internal Revenue
Code. The allowable credits include credits for certain state and foreign deathlt&€s §8 201 state death tax

credit is replaced by a deduction for state death taxes, for estate of decedents dying afte2®@B3I)redits for certain

gift taxes |.R.C. § 2012 and credits for taxes on certain prior transfdrR[C. § 201}
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The most important credit is the unified credieg I.R.C. § 2010The amount of property that can be sheltered by the
estate tax unified credit varies and depends on the year of death. The amount is $675,000 for decedents dying in 2001,
$1 million for decedents dying in 2002 and 2003, $1.5 million for decedents dying in 2004 and 2005, $2 million for
decedents dying in 2006, 2007, and 2008, and $3.5 million for decedents dying ins2@0i9R.C. § 2010(d¢}able of
graduated amounts) and discussion/table @9.13[4][b]]. However, the unified credit against estate taxes works only

in conjunction with the unified credit against gift taxes. The amount of the gift tax credit is the same as the estate tax
credit through 2003, but after 2003, the amount of the gift tax credit remains $1 million, while the estate tax unified
credit increases as noted abol®[C. 88 2010(¢)2505(a). To the extent that the gift tax credit is depleted by lifetime
transfers (gifts), however, the amount of the estate tax credit is reduced or even eliminated. If none of the gift tax credit
is used during the decedent's lifetime, the full "applicable credit amount" and "applicable exclusion amount" will be
available on the decedent's death. If part or all of the gift tax unified credit is used during the decedent's life, the
otherwise available estate tax unified credit must be reduced by that anseeritRR.C. 8§ 2010(c2509.

[2] FORM

Estimate of Estate Tax
ESTIMATE OF ESTATE TAX LIABILITY

A. GROSS ESTATE
(Include only one-half of community asgets
1. Real estate (less mortgages and liens for which client's estate would$iot

be liable)

2. Closely held business interests $

3. Stocks and bonds $

4, Notes and mortgages $

5. Cash $

6. Personal property $

9.  Transfers taking effect at death [I.R.C. § 2037] $
10. Revocable transfers [I.R.C. § 2038] $
11. Includible annuities [I.R.C. § 2039] $
12. Includible interests in jointly owned property [I.R.C. § 2040] $
13. General powers of appointment [I.R.C. § 2041] $
14. Includible life insurance [I.R.C. § 2042] $

15. Total gross estate (lines 1 through 14) $



16.

17.

18.

19.

20.

21.

22.

23.

24.

25.

26.

27.

28.

29.

30.

31.
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DEDUCTIONS
Funeral expenses [I.R.C. § 2053 (a)(1); Treas. Reg. § 20.2053-2] $

Administration expenses [I.R.C. § 2053(a)(2); Treas. Reg. § 20.2053-3] $
Claims against estate [I.R.C. § 2053(a)(3); Treas. Reg. § 20.2053-4] $

Mortgages on property included in gross estate [I.R.C. § 2053(a)(4);$
Treas. Reg. § 20.2053-7]

Death taxes imposed by state (state death taxes are deductible only$or es-

tates of decedents dying after 2004); or foreign country [I.R.C. 88
2053(d), 2058; Treas. Reg. 88 20.2053-9, 20.2053-10] If the deduction
for death taxes paid to a foreign country is taken, no credit for foreign
death taxesdeeitem 35,below] may be taken with respect to the same
property [I.R.C. 88 2014(f), 2053(d)(3)].

Losses incurred during administration [I.R.C. 2054; Treas. Reg. § $
20.2054-1]

Total of items 2 through 7 $
Deductible transfers to spouse [I.R.C. § 2056] $
Charitable deduction [I.R.C. § 2055] $
Total deductions (lines 16 through 24) $

TAXABLE ESTATE
Taxable estate (line 15 less line 25) $

ADJUSTED TAXABLE GIFTS
Adjusted taxable gifts made after December 31, 1976 [I.R.C. § 2503] $

TENTATIVE TAX
Tentative tax base (line 26 plus line 27) $

Tentative tax [I.LR.C. § 2001(c); for rate schedsks8 60.206[2]] $

GIFT TAX PAYABLE DURING LIFETIME

Gift tax payable during lifetime on gifts made after December 31, 1975
(computed as if rate in I.R.C. § 2001(c) had been applicable at time of
gifts) [I.R.C. § 2001(b)(2)]

GROSS ESTATE TAX
Gross estate tax (line 29 less line 30) $

Page 240
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H. CREDITS
32. Unified credit [I.R.C. § 2010] $
33. Credit for gift tax on pre-1977 transfers [I.R.C. § 2012] $
34. Credit for estate tax on prior transfers [I.R.C. § 2013] $
35. Credit for state taxes (effective for decedents dying before 2005) [I.R$C.
§ 2011] and credit for foreign death taxes [I.R.C. 8 2014]. If the credit for
foreign death taxes is taken, no deduction for foreign death taxes [see
item 20,abové may be taken with respect to the same property [I.R.C.
88 2014(f), 2053(d)(3)].
36. Total credits (add lines 32 through 35) $
l. NET ESTATE TAX
37. Net estate tax (line 31 less line 36) $
Legal Topics:

For related research and practice materials, see the following legal topics:

Estate, Gift & Trust LawGeneral OverviewTax LawFederal Estate & Gift TaxesGeneral Overview
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8 60.206 Federal Transfer Tax Tables

[1] Comment

[a] Use of Form

This form is a table of federal transfer tax rates. It may be used to estimate the amount of federal gift or estate taxes
payable in a client's estate. The table is copied from the table set fdriR.@. § 2001(c)(1)Under the unified transfer

tax system, transfers by gift and transfers at death made after December 31, 1976, are taxed at the shR&r#i8s |
2001, 2501, 2503. Thus, the rates shown in this form are applicable to both types of transfers.

Under legislation passed in 2001, the federal estate tax has been repealed for decedents dying after 2009, subject to a
sunset provisionl[R.C. § 2505(a)(1)2210(a) seePub. Law 107-16, § 901; for more detailed discussion of this repeal,
see§ 60.112A]. In contrast, the gift tax continues to be imposed for gifts made after 2009, at rates ranging from 18
percent (for taxable gifts in excess of the annual exclusion of up to $10,000) to 35 percent (for taxable gifts over
$500,000) [.R.C. § 2502(a)(3)

[b] Maximum Tax Rate

The maximum transfer tax rate for decdedents dying and gifts made after 1983 and before 2002 is 55| peiCeft [
2001(c)(1) before amendment by Pub. Law 107-16]. The maximum tax rate is 50 percent for decedents dying in 2002,
49 percent for decedents dying in 2003, 48 percent for decedents dying in 2004, 47 percent for decedents dying in 2005,
46 percent for decedents dying in 2006, and 45 percent for decedents dying in 2007 throughRR@S[2001(c)(1)

(2)]. The estate tax is scheduled for repeal for decedents dying after 2009, but many commentators do not believe the
repeal will occur as planned R.C. § 2210(g)see 8§ 60.12A

[c] Former Phaseout of Graduated Rates and Unified Credit

The unified credit against gift and estate taxes effectively eliminates any estate or gift tax unless the tax base (taxable
estate plus adjusted taxable gifts) exceeds the "applicable exclusion anmmet'H.C. § 2010(¢}able of graduated
amounts) and discussion $60.13[4][b]]. However, for estates of decedents dying, and gifts made, before 2002, the
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benefit of the unified credit is progressively "phased out" for estates in excess of $10,000,000. This is accomplished by
increasing the tax that would otherwise be due by an amount equal to 5 percent of the portion of the estate that exceeds

$10,000,000I[R.C. § 2001(c)(2)before amendment by Pub. Law 107-16].

[2] FORM

Federal Transfer Tax Tables
FEDERAL ESTATE TAX TABLES

For Decedents Dying and Gifts Made After 2001
AMOUNT SUBJECT TO TENTATIVE TENTATIVE TAX

TAX--

Not over $10,000
Over $10,000 but not over $20,000

Over $20,000 but not over $40,000

Over $40,000 but not over $60,000

Over $60,000 but not over $80,000

Over $80,000 but not over $100,000

Over $100,000 but not over $150,000

Over $150,000 but not over $250,000

Over $250,000 but not over $500,000

Over $500,000 but not over $750,000

Over $750,000 but not over $1,000,000

Over $1,000,000 but not over $1,250,000

Over $1,250,000 but not over $1,500,00.

Over $1,500,000 but not over $2,000,000

Over $2,000,000 but not over $2,500,000

Over $2,500,000

CAUTION:

18 percent of such amount.

$1,800, plus 20 percent of the excess of such
amount over $10,000.

$3,800, plus 22 percent of the excess of such
amount over $20,000.

$8,200, plus 24 percent of the excess of such
amount over $40,000.

$13,000, plus 26 percent of the excess of such
amount over $60,000.

$18,200, plus 28 percent of the excess of such
amount over $80,000.

$23,800, plus 30 percent of the excess of such
amount over $100,000.

$38,800, plus 32 percent of the excess of such
amount over $150,000.

$70,800, plus 34 percent of the excess of such
amount over $250,000.

$155,800, plus 37 percent of the excess of such
amount over $500,000.

$248,300, plus 39 percent of the excess of such
amount over $750,000.

$345,800, plus 41 percent of the excess of such
amount over $1,000,000.

$448,300 plus 43 percent of the excess of such
amount over $1,250,000.

$555,800, plus 45 percent of the excess of such
amount over $1,500,000.

$780,800, plus 49 percent of the excess of such
amount over $2,000,000.

$1,025,800, plus 50 percent of the excess over
$2,500,000.
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The maximum rate of tax as shown by the above table is gradually phased down for estates of decedents
dying, and gifts made, after 2002 and before 201R.C. § 2001(c)(4) The maximum rates will be as
shown in the table below, and brackets and amounts setting forth the tax will be adjusted accordingly.

In calendar year: maximum rate is:
2003 .....oooiiiiiinns 49 percent
2004 ..., 48 percent
2005 ..., 47 percent
2006 ......ccovveveees 46 percent
2007, 2008, and 20009 ..................... 45 percent
Legal Topics:

For related research and practice materials, see the following legal topics:
Tax LawFederal Estate & Gift TaxesGeneral OverviewTax LawFederal Estate & Gift TaxesEstate Tax
Returnsimposition of Taxes
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§ 60.207 Estimate of Probate Fees

[1] Comment

[a] Use of Form

This form is a worksheet that may be used to estimate the fees that would be payable to the personal representative and
the attorney for the personal representative if the client's estate were subject to probate administration. This worksheet
may be used at any point in the estate planning process at which it is helpful to contrast the costs of probate
administration with the costs of transferring the client's estate without probate. An estimate of this kind will often be
useful in the preliminary stages of estate planning, when the client is considering the advantages and disadvantages of
probate avoidance.

[b] Statutory Fees for Ordinary Services

The fees of the personal representative and the attorney for the representative in probate proceedings are governed by
statute. For all "ordinary services," the personal representative and the attorney are entitled to fees determined according
to a statutory schedule. The schedule is as folld®vsl). Code §§ 10800(a10810(a):

Four percent of the first $100,000;

Three percent of the next $100,000;

Two percent of the next $800,000;

One percent of the next $9,000,000;

One half of one percent of the next $15,000,000; and

A reasonable amount to be determined by the court for all amounts above $25,000,000.

The statutory fees of the personal representative and the attorney are idétrtalfode §§ 10800(a10810(a). For
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purposes of determining the statutory fees, "ordinary services" are the common services ordinarily rendered by the
personal representative and the attorney in probate proceedings, and must be contrasted with "extraordinary services,
for which additional compensation may be ordered by the caed|f], below.

The statutory fees are determined by multiplying the statutory percentages by the value of the "estate accounted for"
[Prob. Code § 10800(%)The "estate accounted for" is the total appraisal value of all of the property in the probate
estate, plus gains over appraisal value on sales, plus receipts, less losses over appraisaRrolsaRede §

10800(b).

In calculating the value of the estate accounted for, no deduction is allowed for encumbrances or other obligations on
estate propertyHrob. Code § 10800(h)Thus, if the client owns a personal residence with an appraised value of
$500,000 that is subject to a deed of trust with an unpaid balance of $400,000, the statutory fees will be determined on
the basis of the $500,000 value without any deduction for the $400,000 encumbrance. Fees for ordinary services are
calculated on the net income of any businesses that are part of the estate, not on the gross ikstaie ¢f Sanchez

(1995) 33 Cal. App. 4th 239, 243, 39 Cal. Rptr. 2d 141

The award of statutory fees is not discretionary. The personal representative and the attorney are entitled to the statutory
fees as a matter of right [Estate of Getty (1983) 143 Cal. App. 3d 455, 466, 191 Cal. Rptr] 8bfe fact that the

estate is a simple one, and the fees are larger than would be adequate compensation for the work involved, does not
affect the right to full statutory compensationEstate of Hilton (1996) 44 Cal. App. 4th 890, 909, 52 Cal. Rptr. 2d 491

]- This right to statutory fees is absolute unless the personal representative fails to administer the estate in a timely
manner or causes the estate to suffer a loss due to his or her default or negleciJode § 12205 Estate of

Bonaccorsi (1999) 69 Cal. App. 4th 462, 472, 81 Cal. Rptr. 2d(@04drrts may disallow compensation for services

rendered negligently or in breach of trust)]. If the personal representative incurs expenses for work he or she has the
duty to perform, those expenses may be charged against the personal representative's statutory combstsien

Billings (1991) 228 Cal. App. 3d 426, 430, 278 Cal. Rptr. 439

Any agreement between the personal representative and his or her attorney to grant the attorney compensation
exceeding that allowed by statute is void as against public pdioyl]. Code § 10813 Estate of Gilkison (1998) 65
Cal. App. 4th 1443, 1446 fn. 2, 77 Cal. Rptr. 2d 463

[c] Additional Fees for Extraordinary Services

Personal representatives and their attorneys are entitled to additional compensation for so-called "extraordinary
services" Prob. Code §8 10801(a)0811(a). Extraordinary services are services rendered by the representative or
attorney that are beyond or in addition to their common or ordinary services. Examples of extraordinary services include
selling real or personal property, handling contested or litigated claims against the estate, defending in good faith
against the contest of a will, preparing tax returns, and patrticipating in litigation involving estate pregertyHstate

of Hilton (1996) 44 Cal. App. 4th 890, 895 fn. 5, 52 Cal. Rptr. 2d 48ée alsoCalifornia Wills & Trusts, Ch. 35,

Nomination of ExecutorgMatthew Bender)].

Unlike statutory fees, which are awarded as a matter of rgge[p], abové, the allowance of extraordinary
compensation is a matter of discretion with the trial coBrop. Code 8§ 10801(al0811(a) Estate of Trynin (1989)
49 Cal. 3d 868, 874, 264 Cal. Rptr. 93, 782 P.2d 2&8ken amount awarded as ordinary compensation is fair and
reasonable for all attorney services, court may disallow request for extraordinary compensation even though some
extraordinary services have been performe#state of Gilkison (1998) 65 Cal. App. 4th 1443, 1448, 77 Cal. Rptr. 2d
463; Estate of Hilton (1996) 44 Cal. App. 4th 890, 914, 52 Cal Rptr. 2d #®iirt has discretion to deny

extraordinary fees when statutory fees are reasonable compensation for services performed)]. The trial court has
discretion to determine, first, whether extraordinary compensation is warraated [Estate of Billings (1991) 228 Cal.
App. 3d 426, 431, 278 Cal. Rptr. 488ccounting of complex estate is not always extraordinary)] and, second, when
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extraordinary compensation is warranted, how much the compensation shoullstate of Hilton (1996) 44 Cal.
App. 4th 890, 907, 52 Cal. Rptr. 2d 431

Since the amount of extraordinary compensation is not fixed, only a rough estimate of the amount of that compensation
can be made at the estate planning stage. In determining whether extraordinary compensation is likely to be payable, the
likelihood that property will be sold, that tax returns will have to be prepared, and that other similar services will have

to be rendered, should be considered.

[d] Will Provisions Governing Compensation

The Probate Code explicitly authorizes a testator to provide in the will for the compensation of the executor and the
attorney for the executoPjob. Code 8§ 10802(a)0812(a). When the will specifies what compensation the executor
and the attorney will receive, the compensation provided by the will is the full and only compensation for the services
of the executor and the attorneyrpb. Code §8 10802(a10812(a). However, the court may relieve the executor or

the attorney from the will provisions if the court determines that it would be to the advantage of the estate and in the
best interests of the persons interested in the estate to dRra. [Code §8 10802(bjd), 10812(b) (d)].

Notwithstanding the Probate Code provisions, will provisions setting the compensation of the executor and the attorney
are rare.

[e] Contracts Void

Any contract between a personal representative and an heir or devisee for a higher compensation than that allowed by
the will or by statute is voidProb. Code § 10803

[f] Probate Filing Fees

The filing fee is an additional factor to be considered in estimating total probate costs. The uniform filing fee for the
first petition for letters of administration or letters testamentary, or the first petition for special letters of administration
with the power of a general personal representative is three hundred fifty-five dollars (&86)Jode § 70650(f)

The uniform filing fee for the first objections to the probate of any will of codicil unéesb. Code § 8250or the first
petition for revocation of probate of any will or codicil underob. Code § 8275 three hundred fifty-five dollars

($355) [Gov. Code § 70650 (h)The uniform filing fee for the first petition for special letters of administration without
the powers of a general personal representative is providédin Code 8 70657 B5ov. Code § 70650(h)A fee of

three hundred fifty-five dollars ($355) will also be charged for the filing of each subsequent petition or objection in the
same proceeding by a person other than the original petitioner or conté&atant§ode § 70650(E)If a petition for

special administration is filed together with a petition for letters of administration or letters testamentary by the same
person, the person filing the petitions will be charged the applicable filing fees for both petiionsCode §

70650(d).

A $20.00 surcharge is added to the above fees to ensure and maintain adequate funding for courtGeeu@igde §
69926.5(a).

[2] FORM

Estimate of Probate Fees
ESTIMATE OF PROBATE FEES

PERCENTAGE OF ESTATE PERSONAL ATTORNEY
ACCOUNTED FOR REPRESENTATIVE

4% of first $100,000 $ $
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Add 3% of next $100,000 $
Add 2% of next $800,000 $
Add 1% of next $9,000,000 $
Add 1/2 of 1% of next $15,000,000 $

For all amounts above $25,000,000, add $ $
reasonable amount to be determined by court

Individual Totals $ $
Estimated Filing Fee $

w%mﬁq

Grand Total (add totals in columns for per- $
sonal representative and attorney, and filing
fees)

Legal Topics:

For related research and practice materials, see the following legal topics:
Estate, Gift & Trust LawProbatePersonal RepresentativesCompensationEstate, Gift & Trust LawProbateProcedures in
ProbateCosts & Expenses
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§ 60.208 Notice and Acknowledgment of Acceptance of Estate Planning Document for Safekeeping

[1] Comment--Use of Form

This form is a notice that an attorney has accepted an estate planning document, such as an original will or trust, for
"deposit" and an acknowledgment from the "depositor” that he or she will keep the attorney informed of any change in
their addressHrob. Code § 715see Prob. Code 8§88 70Z03("deposit" and "depositor" definedge also Prob. Code §

704 ("document” defined)]. An attorney may, but is not required to, use the form after accepting a document for
safekeepingdee Prob. Code § 7]15However, if an attorney (1) gives notice to, and obtains acknowledgment from, the
depositor, in substantially the form providedRnob. Code § 715and(2) satisfies the requirements Bfob. Code §
732(a)(regarding notifying a depositor to reclaim a document before it may be transferred to another attorney), the
attorney, and a successor attorney that accepts a document's transfer, are required only to use slight care for preserving
the document depositedde Prob. Code § 716ee also Prob. Code § 73attorney transferring document must

complete notice of transfer with state bar)]. This is in contrast to the general "ordinary care" standard imposed on
attorneys who accept wills and other estate planning documents for safekempimgafe Prob. Code 8§ 710 with Prob.
Code § 718&

For a further discussion of the rules governing the deposit of estate planning documents with an attorney for
safekeeping, se®60.18

[2] FORM

Notice and Acknowledgment of Acceptance of Estate Planning Document for Safekeeping

To: ndme of depositdr
dépositor's addregs
cify, state, zip

| have accepted your will or other estate planning document for safekeeping. | must use ordinary care for preservation
of the document.
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You must keep me advised of any change in your address shown above. If you do not and | cannot return this document
to you when necessary, | will no longer be required to use ordinary care for preservation of the document, and | may
transfer it to another attorney or to the clerk of the superior court of the county of your last known domicile, and give
notice of the transfer to the State Bar of California.

sifinature of attornely

atforney's addregs

citly, state, zip

My address shown above is correct. | understand that | must keep you advised of any change in this address.
Dated:

siginature of depositgr

Legal Topics:

For related research and practice materials, see the following legal topics:
Estate, Gift & Trust LawProbateGeneral OverviewEstate, Gift & Trust LawWillsGeneral Overview
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AUTHOR: Reviewed by Albert G. Handelman

§ 60A.syn Synopsis to Chapter 60A: GIFTS

§ 60A.01 California Sources
[1] Statutes

[2] Attorney General Opinions
8§ 60A.02 Federal Sources

[1] Statutes

[2] Regulations
88 60A.03-60A.04 [Reserved)]
§ 60A.05 Law Reviews
§ 60A.06 Annotations
§ 60A.07 Text References

[1] Matthew Bender Sources

[2] Additional Text References
88 60A.08-60A.09 [Reserved]

§ 60A.10 Gifts of Personal Property

[1] Definition
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[2] Requirements
[a] Donor's Intent
[b] Donor's Capacity to Contract
[c] Delivery to Donee
[d] Acceptance by Donee
[e] Divestment of Donor's Control
[f] Absence of Consideration
[g] Writing
[3] Revocability
[a] Revocation Generally Precluded
[b] Gift in Contemplation of Marriage

[4] Reservation of Rights

§ 60A.11 Gifts of Real Property
[1] Writing Required
[2] Oral Gift of Real Property

[3] Reservations of Rights

§ 60A.12 Gifts of Community Property

[1] In General

[2] Gifts of Quasi-Community Property

[3] Transmutation of Community Property by Gifts Between Spouses

8 60A.13 Gifts to Minors

§ 60A.14 Charitable Gifts

8 60A.15 Gifts in View of Impending Death

[1] In General

[2] As Will Substitute

Page 252



23-60A California Legal Forms--Transaction Guide 60A.syn

[3] Conditional Nature
[4] Presumption
[5] Revocation

[6] Rights of Creditors

8§ 60A.16 Limitations on Gifts to Disqualified Persons

[1] Invalidity of Gifts to Disqualified Persons

[a] Persons Who Are Disqualified

[b] Dependent Adults and Care Custodians

[c] Disposition of Property Subject to Invalid Transfer

[d] Liability for Invalid Transfer
[2] Exceptions

[a] Transfer to Donor's Relative, Cohabitant, or Domestic Partner

[b] Transfer to Public Entity or Public Trust

[c] Independent Attorney's Review

[d] Court Approval

[e] Court-Determined Absence of Fraud, Duress, Menace, or Undue Influence
88 60A.17-60A.29 [Reserved)]

§ 60A.30 Unified Transfer Tax System
[1] In General
[2] Operation of Unified Rate Schedule and Unified Credit
[3] Distinctions Between Gift Tax and Estate Tax
[a] Tax Treatment of Amounts Used to Pay Tax

[b] Additional Exclusions Available Under Gift Tax

§ 60A.31 Computation of Gift Tax
[1] Initial Computation of Tax

[2] Application of Unified Credit

Page 253
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[3] Federal Gift Tax Rates

8§ 60A.32 Taxable Gifts

[1] In General
[2] Transfers by Gift

[a] Basic Rule

[b] What Constitutes "Gift"

[c] Effect of Disclaimers

[d] Effect of Powers of Appointment
[3] Exclusion for Educational and Medical Expenses
[4] Annual Exclusion

[a] In General

[b] Application to Future Interests

[c] Application to Income Interests

[d] Special Problems Involving Transfers to Minors
[5] Marital Deduction

[6] Charitable Deduction
§ 60A.33 Gift of S Corporation Stock to Trust
§ 60A.34 Gift Tax Return
§ 60A.35 Income Tax Consequences of Gifts
88 60A.36-60A.39 [Reserved)]
8§ 60A.40 California UTMA
§ 60A.41 Gifts Under the UTMA
8§ 60A.42 Testamentary Transfers and Other Transfers to Take Effect on Occurrence of a Future Event

§ 60A.43 Custodian
[1] Designation of Custodian

[2] Vacancy in Position of Custodian
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[3] General Powers and Duties of Custodian
[4] Payments of Custodial Property to or for Benefit of Minor
[5] Liability of Custodian
8§ 60A.44 Tax Aspects of UTMA Gifts
[1] Gift Tax Consequences
[2] Income Tax Consequences

[3] Estate Tax Consequences
88 60A.45-60A.99 [Reserved]
§ 60A.100 Facts
Scope
§ 60A.101 Documents
Scope
88 60A.102-60A.109 [Reserved]
§ 60A.110 In General
Scope
§ 60A.111 Tax Considerations
Scope
8§ 60A.112 Determinations Under California UTMA
Scope
88 60A.113-60A.119 [Reserved]
8§ 60A.120 Preparation and Execution of Written Instrument
Scope
§ 60A.121 Delivery
Scope

§ 60A.122 Acceptance of Gift by Donee

Scope
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8 60A.123 Gifts Under California Uniform Transfers to Minors Act

Scope
88 60A.124-60A.129 [Reserved)]

8 60A.130 Federal Gift Tax Liability
Scope

8§ 60A.131 Tax Liability Under UTMA
Scope

88 60A.132-60A.199 [Reserved]

8§ 60A.200 General Form for Gift of Personal Property

[1] Comment
[a] Use of Form
[b] Importance of Date of Gift
[c] Spouse's Consent to Gift of Community Property
[d] Gift Splitting by Married Donors
[e] Delivery and Acceptance
[2] Form

General Form for Gift of Personal Property

§ 60A.201 Gift Causa Mortis
[1] Comment
[a] Use of Form
[b] Gift in View of Impending Death
[c] Gift as Conditional
[d] Revocability
[e] Rights of Creditors
[f] Spouse's Consent to Gift of Community Property

[g] Taxation of Gift Causa Mortis

Page 256
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[2] Form
Gift Causa Mortis

8 60A.202 Gift of Life Insurance Policy

[1] Comment

[a] Use of Form

[b] Gift of Life Insurance Policy

[c] Premiums Paid With Community Property

[d] Rights of Donee

[e] Policy Requirements and Notice

[f] Gift to Beneficiary

[g] Use of Company Forms

[h] Estate and Income Tax Consequences

[i] Gift Tax Consequences

[j] Drafting Caution
[2] Form

Gift of Life Insurance Policy

§ 60A.203 Gift by Forgiveness of Debt
[1] Comment
[a] Use of Form
[b] Proof of Donative Intent
[2] Form

Gift by Forgiveness of Debt

8§ 60A.204 Gift of Securities
[1] Comment

[a] Use of Form
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[b] Gift of Securities
[c] Delivery of Endorsed Certificates or Completion of Other Requirements
[d] Importance of Date of Gift

[2] Form

Gift of Securities

8§ 60A.205 Gift of Interest in Trust
[1] Comment
[a] Use of Form
[b] Assignability of Trust Interests
[c] Tax Consequences of Gift of Trust Instrument
[2] Form

Gift of Interest in Trust

8§ 60A.206 Gift of Tuition or Medical Expenses
[1] Comment
[a] Use of Form
[b] Exclusion of Medical and Educational Payments
[c] Eligible Donee
[d] Qualified Transfers
[e] Income Tax Consequences
[2] Form

Gift of Tuition or Medical Expenses

§ 60A.207 Gift Conditional on Payment of Gift Tax by Donee
[1] Comment
[a] Use of Form

[b] Federal Gift Taxation of Net Gift

Page 258



Page 259
23-60A California Legal Forms--Transaction Guide 60A.syn

[2] Form

Gift Conditional on Payment of Gift Tax by Donee
88 60A.208-60A.219 [Reserved]

8§ 60A.220 Gift of Personal Property Under California Uniform Transfers to Minors Act

[1] Comment

[a] Use of Form

[b] Transferor Cannot Act as Custodian

[c] Unregistered Securities Not Held by Broker or Financial Institution

[d] Uncertificated Tangible Personal Property

[e] Gifts for Which This Form Should Not Be Used

[f] Gift of Community Property

[g] Age for Termination of Custodianship
[2] Form

Gift of Personal Property Under California Uniform Transfers to Minors Act

8§ 60A.221 Agreement for Compensation of Custodian Under California UTMA
[1] Comment
[a] Use of Form
[b] Compensation in Absence of Agreement
[c] Compensation by Agreement
[d] Right to Reimbursement
[2] Form

Agreement for Compensation of Custodian Under California UTMA

§ 60A.222 Declaration That Transferor-Custodian May Pay Custodial Property to or on Behalf of Minor Only by
Court Order [Prob. Code § 3914(d)]

[1] Comment

[a] Use of Form
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[b] Estate Tax Reasons for Election
[2] Form

Declaration That Transferor-Custodian May Pay Custodial Property to or on Behalf of Minor Only by Court Order
[Prob. Code § 3914(d)]

88 60A.223-60A.229 [Reserved]

8 60A.230 Disclaimer of Gift or Other Interest
[1] Comment
[a] Use of Form
[b] Use of Disclaimers in Estate Planning
[c] Qualified Disclaimers for Federal Gift Tax Purposes
[d] California Disclaimer Requirements
[e] Who May Disclaim
[f] When Disclaimer Must Be Filed
[g] Filing Requirements
[h] Recording of Disclaimers Affecting Real Property
[i] Irrevocability
[i] Disposition of Disclaimed Interest
[2] Form

Disclaimer of Gift or Other Interest

§ 60A.231 Disclaimer by Beneficiary of Interest in Trust
[1] Comment
[a] Use of Form
[b] When Disclaimer Must Be Filed
[2] Form

Disclaimer by Beneficiary of Interest in Trust

8 60A.232 Waiver of Right to Disclaim Interest
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[1] Comment--Use of Form
[2] Form
Waiver of Right to Disclaim Interest

88 60A.233-60A.239 [Reserved)]

8§ 60A.240 Certificate of Independent Review [Prob. Code § 21351(b)]
[1] Comment
[a] Use of Form
[b] Requirement of Certificate of Independent Review
[c] Status of Attorney Who Prepares Certificate
[2] FORM

Certificate of Independent Review [Prob. Code § 21351 (b)]

Reviewed by Albert G. Handelmann*

FOOTNOTES:

(n116)Footnote *. Mr. Handelman is a member of the State Bar of California and practices in Santa Rosa, California.
He is a founding member of California Trust and Estate Counselors, LLP. He received his B.S. degree, cum laude, from
the Wharton School, University of Pennsylvania, and his J.D. degree from the University of Southern California. Mr.
Handelman is a certified specialist in Probate, Estate Planning and Trust Law (California State Bar Board of Legal
Specialization) and a Fellow of the American College of Trust and Estate Counsel. He previously served as a member
of the Executive Committee of the Trusts and Estates Section of the California State Bar and as president of the
Redwood Empire Estate Planning Council. He is a co-author of and co-consultant on Matthew Bender's California Wills
& Trusts. Mr. Handelman has frequently written and spoken throughout California for both professional and industry
groups on a variety of subjects in the field of trust and estate law.
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23-60A California Legal Forms--Transaction Guide Scope
AUTHOR: Reviewed by Albert G. Handelman
Scope
Reviewed by Albert G. Handelmann* Scope

This chapter covers gifts of property made during the donor's lifetime, including the general law governing gifts and the
procedural requirements for making gifts of different types of property. An overview of the tax treatment of gifts is
provided. The chapter also provides information to guide the determination of how to effectuate a particular client's
intention to make a gift, along with forms to assist in drafting documents. Gifts to minors under the California Uniform
Transfers to Minors Act are covered.

Gifts of property to the natural objects of the donor's affection should be made within the context of the donor's total
estate plan, particularly when the gifts are of substantial value. Therefore, it is recommended that the attorney also
consult Ch. 60Estate Planning Ch. 61,Will Drafting and Complete Will FormsCh. 64, Testamentary Trusts:

Payment and Distribution Provision<h. 64A, Testamentary Trusts: Trustee ProvisiqQrh. 64B,Testamentary

Trusts: Administrative ProvisionsCh. 70,Complete Revocable Trust Form&h. 71,Marital Deduction Trust

Provisions, and Ch. 72|rrevocable Trusts.Gifts to charitable organizations present special tax issues and are
discussed in Ch. 6% haritable Dispositions, and Ch. 74Split-Interest Charitable Trusts

FOOTNOTES:

(n117)Footnote *. Mr. Handelman is a member of the State Bar of California and practices in Santa Rosa, California.
He is a founding member of California Trust and Estate Counselors, LLP. He received his B.S. degree, cum laude, from
the Wharton School, University of Pennsylvania, and his J.D. degree from the University of Southern California. Mr.
Handelman is a certified specialist in Probate, Estate Planning and Trust Law (California State Bar Board of Legal
Specialization) and a Fellow of the American College of Trust and Estate Counsel. He previously served as a member
of the Executive Committee of the Trusts and Estates Section of the California State Bar and as president of the
Redwood Empire Estate Planning Council. He is a co-author of and co-consultant on Matthew Bender's California Wills
& Trusts. Mr. Handelman has frequently written and spoken throughout California for both professional and industry
groups on a variety of subjects in the field of trust and estate law.
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23-60A Callifornia Legal Forms--Transaction Guide § 60A.01

AUTHOR: Reviewed by Albert G. Handelman

8 60A.01 California Sources

[1] Statutes

Transfer definedCiv. Code § 1039

Voluntary transferCiv. Code § 1040

Gift defined.Civ. Code § 1146

Delivery of gift. Civ. Code § 1147

Revocability of gift.Civ. Code § 1148

Transfer without writingCiv. Code § 1052

Transfer in writing Civ. Code § 1053

Title passes on deliverZiv. Code § 1054

Writing required for certain transfers of real prope®v. Code § 1091
Written consent of spouse required for gift of community propdfam. Code § 1100(b)
Remedies for improper disposition of community propefgm. Code § 1101

Both spouses must join in conveyance of community real propeam. Code 8 1102
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California Uniform Transfers to Minors AcBrob. Code § 3900 et seq.
Gifts in view of impending deattProb. Code § 5700 et seq.

Limitations on transfers to drafters and othé?sob. Code § 21350 et seq.

[2] Attorney General Opinions

Pursuant to California's Uniform Gifts to Minors A&jv. Code 88 1154-116%ontrol of gift first held on or after
March 7, 1973, must be transferred to donee at donee's eighteenth birthda@yps. Cal. Att'y Gen. 481 (1974)

Insured credit unions are eligible depositories under California Uniform Gifts to Minors Act. 55 Ops. Cal. Att'y Gen.
98 (1972) .

Legal Topics:

For related research and practice materials, see the following legal topics:

Estate, Gift & Trust LawCommunity PropertyGiftsEstate, Gift & Trust LawPersonal GiftsGeneral OverviewEstate, Gift
& Trust LawPersonal GiftsElements of Valid GiftsGeneral OverviewEstate, Gift & Trust LawPersonal GiftsGifts to
MinorsGeneral OverviewEstate, Gift & Trust LawPersonal GiftsProceduresGeneral Overview
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8 60A.02 Federal Sources

[1] Statutes

Income of child under 14 taxed as parent's inconteC. § 1(g)
Gift tax. I.R.C. § 2501 et seq.

Imposition of tax..R.C. § 2501

Rate of taxl.R.C. § 2502

Taxable giftsl.R.C. § 2503

Unified credit against gift taX.R.C. § 2505

Gifts by husband or wife to third personR.C. § 2513
Disclaimersl.R.C. § 2518

Charitable and similar giftd.R.C. § 2522

Gifts to a spousd.R.C. § 2523

[2] Regulations
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Imposition of gift tax.Treas. Reg. § 25.2501-1

Rate of taxTreas. Reg. § 25.2502-1

General definitions of "taxable gifts" and "total amount of giffsrteas. Reg. § 25.2503-1
Exclusions from giftsTreas. Reg. § 25.2503-2

Future interests in propertyreas. Reg. § 25.2503-3

Transfer for benefit of minofMreas. Reg. § 25.2503-4

Exclusion for tuition and medical expensé&seas. Reg. § 25.2503-6
Transfers in general'reas. Reg. § 25.2511-1

Cessation of donor's dominion and contileas. Reg. § 25.2511-2
Gift splitting. Treas. Reg. § 25.2513-1 et seq.

Qualified disclaimers of propertyireas. Reg. § 25.2518-1 et seq.
Gifts to spouseTreas. Reg. 8 25.2523(a)-1 et seq.

Legal Topics:

For related research and practice materials, see the following legal topics:

Tax LawFederal Estate & Gift TaxesGifts (IRC secs. 2035, 2501-2524)General OverviewTax LawFederal Estate & Gift
TaxesGifts (IRC secs. 2035, 2501-2524)Annual ExclusionsTax LawFederal Estate & Gift TaxesGifts (IRC secs. 2035,
2501-2524)ElementsGeneral OverviewTax LawFederal Estate & Gift TaxesGifts (IRC secs. 2035,
2501-2524)Imposition of TaxesTax LawFederal Estate & Gift TaxesGifts (IRC secs. 2035, 2501-2524)Scope
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AUTHOR: Reviewed by Albert G. Handelman

[Reserved]

8§ 60A.03[Reserved]
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B. Secondary Sources

23-60A Callifornia Legal Forms--Transaction Guide § 60A.05

AUTHOR: Reviewed by Albert G. Handelman

8 60A.05 Law Reviews

Foster,Prudent Provenance--Looking Your Gift Horse in the Mouth, 8 UCLA Entertainment L. Rev. 143.(2001)

SchroederPandora's Amphora: The Ambiguity of Gifts, 46 UCLA L. Rev. 815 (1999)

CommentA Reluctant Stance by the Internal Revenue Service: The Uncertain Future of the Use of the Section 2503(b)
Annual Gift Exclusion Followingcrummeyand Cristofani, 38 Santa Clara L. Rev. 589 (1998)

EisenbergThe World of Contract and the World of Gift, 85 Cal. L. Rev. 821 (1997)

McGowan,Special Delivery: Does the Postman Have to Ring at All--The Current State of the Delivery Requirement
for Valid Gifts, 31 Real Prop. Prob. & Tr. J. 357 (1996)

Llewellyn, The Evolution of Sophisticated Tax Planning for Lifetime Gifts--What Planning Techniques Continue to Be
Effective? 30 Real Prop. Prob. & Tr. J. 213 (1995)

CommentJt Pays to Give It Away--Sometimes: Inter Vivos Charitable Remainder Unitrusts in Estate Planning, 15
Pepperdine L. Rev. 367 (1988)

Wildes & Grunblatt,Domicile for Immigration and Federal Gift and Estate Tax Purposes--Is a Harmonious Rule
Possible? 21 San Diego L. Rev. 113 (1983)

Early, Boone, Durand, et aMyhat to Give Away, 18 Real Prop. Prob. & Tr. J. 678 (1983)

Hennessy, Diedrich (Diedrich (Diedrich v.v. Commissioner, 102 S. Ct. 2414, 72 L. Ed. 2d 777102 S. Ct. 2414 )--The
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Economic Reality of Net Gifts, 13 Tax Adviser 580 (1982)
Maydew,Gifts as an Estate Planning Device Under Post-1981 Law, 60 Taxes 309 (1982)
Legal Topics:

For related research and practice materials, see the following legal topics:

Estate, Gift & Trust LawPersonal GiftsGeneral OverviewEstate, Gift & Trust LawPersonal GiftsElements of Valid
GiftsGeneral OverviewEstate, Gift & Trust LawPersonal GiftsGifts to MinorsGeneral OverviewEstate, Gift & Trust
LawPersonal GiftsProceduresGeneral OverviewTax LawFederal Estate & Gift TaxesGifts (IRC secs. 2035,
2501-2524)General Overview
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8 60A.06 Annotations

Annot., Validity of Charitable Gift or Trust Containing Gender Restrictions on Beneficiaries, 90 A.L.R.4th 836 (1991).
Annot., Inter Vivos Gift of Remainder in Chattel, 83 A.L.R.4th 966 (1991).

Annot., Federal Gift Tax: Donee's Liability for Gift Tax or Interest on Gift Tax, 99 A.L.R. Fed. 447 (1990)

Annot., Validity of Inter Vivos Gift by Ward to Guardian or Conservator, 70 A.L.R.4th 499 (1989).

Annot., Wills: Gift to Persons Individually Named but Also Described in Terms of Relationship to Testator or Another
as Class Gift, 13 A.L.R.4th 978 (1982).

Annot., Relinquishment of Interest by Life Beneficiary in Possession as Accelerating Remainder of Which There Is
Substitutional Gift in Case Primary Remainderman Does Not Survive Life Beneficiary, 7 A.L.R.4th 1084 (1981).

Annot., Transfer on Corporate Books as Sufficient for Gift of Stock, 6 A.L.R.4th 250 (1981).
Annot., Issuance of Stock Certificate to Joint Tenant as Creating Gift Inter Vivos, 5 A.L.R.4th 373 (1981).

Annot., Valuation of Corporate Stock for Purposes of State Gift, Inheritance or Estate Tax, as Affected by
Predetermined Price in Buy-Out or First Option Agreement Among Stockholders or With Corporation, 58 A.L.R.3d

1104 (1974).

Annot., Delivery of Personalty to Third Party With Directions to Deliver to Donee After Donor's Death as Valid Gift,
57 A.L.R.3d 1083 (1974).
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Annot., Valuation for Federal Estate or Gift Tax Purposes of Shares in Open-End or Mutual Fund Investment
Company, 11 A.L.R. Fed. 940 (1972)

Legal Topics:

For related research and practice materials, see the following legal topics:

Estate, Gift & Trust LawPersonal GiftsGeneral OverviewEstate, Gift & Trust LawPersonal GiftsProceduresGeneral
OverviewEstate, Gift & Trust LawTrustsCharitable TrustsTax LawFederal Estate & Gift TaxesGifts (IRC secs. 2035,
2501-2524)General OverviewTax LawFederal Estate & Gift TaxesGifts (IRC secs. 2035, 2501-2524)Imposition of
Taxes
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8 60A.07 Text References

[1] Matthew Bender Sources

California Legal Forms (Matthew Bender).

Ch. 60,Estate Planning.

Ch. 67,Future Interests and Perpetuities.

Ch. 68,Durable Powers of Attorney for Property Management.
Ch. 69,Charitable Dispositions.

Ch. 74,Split-Interest Charitable Trusts.

Ch. 111 ,Premarital Agreements.

Ch. 112 Postnuptial Agreements .

California Forms of Pleading and Practice, Ch. 2@8ts (Matthew Bender).
California Wills and Trusts (Matthew Bender).

Ch. 2,0verview of Tax Laws Affecting the Disposition of Estates.

Ch. 3,Selecting the Proper Estate Planning Devices.
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Ch. 116,Charitable Remainder Trusts.

Ch. 117 Charitable Lead Trusts.

Fiore, Friedlich, Mclnerney & Chevat, Modern Estate Planning (Matthew Bender).
Ch. 2,Gift Tax Basics.

Ch. 3,Nonresident Alien Estate and Gift Tax Basics.

Rabkin & Johnson, Current Legal Forms with Tax Analysis (Matthew Bender).
Ch. 7B,Estate Planning for Community Property.

Ch. 10,Domestic Relations.

Ch. 11,Contributions to Charities.

Rabkin & Johnson, Federal Income, Gift and Estate Taxation (Matthew Bender).
Ch. 51,Gift Tax Pattern.

Ch. 52,Estate Tax Pattern: Gross Estate.

Ch. 59,Charrities.

[2] Additional Text References

Witkin, Summary of California Law, vol. 1Rersonal Property§8§ 124-154 (Gifts) (10th ed. 2005).

Legal Topics:

For related research and practice materials, see the following legal topics:

Estate, Gift & Trust LawPersonal GiftsGeneral OverviewEstate, Gift & Trust LawPersonal GiftsGifts to MinorsGeneral
OverviewEstate, Gift & Trust LawPersonal GiftsProceduresGeneral OverviewEstate, Gift & Trust LawTrustsCharitable
TrustsTax LawFederal Estate & Gift TaxesGifts (IRC secs. 2035, 2501-2524)General Overview
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[Reserved]

8§ 60A.08[Reserved]
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§ 60A.10 Gifts of Personal Property

[1] Definition

A gift of personal property is a transfer of personal property made voluntarily and without conside@itioB¢de 8§
1144 see Civ. Code § 104@oluntary transfer)]. A gift is a gratuitous transfer, made with the intention of transferring
beneficial ownership of the property from one person (the donor) to another person (the donee). The following six
elements are essential to a valid gift of personal property in CalifornBahk of America v. Cottrell (1962) 201 Cal.
App. 2d 361, 363, 20 Cal. Rptr. 126ee Yamaha Corp. of Am. v. State Bd. of Equalization (1999) 73 Cal. App. 4th
338, 358, 86 Cal. Rptr. 2d 362 Jaffe v. Carroll (1973) 35 Cal. App. 3d 53, 59, 110 Cal. Rptr. 48Be discussion in
[2], below]:

#® The donor's intent to make a gift.

# The donor's capacity to contract.

#® Delivery to the donee.

#® Acceptance by the donee.

# Divestment of the donor's control.

# The absence of consideration.
A valid gift of personal property takes effect when it is made, and not at some time in the fsger€iv. Code § 1054

(grant takes effect on delivery)Robinson v. Mutual Sav. Bank (1908) 7 Cal. App. 642, 647, 95 P].53% donee
becomes the owner of the property for all purposes, and the donor retains no rights in or powers over the property.
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When a completed gift of personal property has been made, the donor generally has no power to revoke the gift or to
regain control of the gift propertyspe Civ. Code § 114@evocability of gift); Taylor v. Taylor (1944) 66 Cal. App. 2d
390, 399, 152 P.2d 48but see Prob. Code § 57@#evocation of gift in view of impending death)]. For discussion of
revocability, see [3]below.

The definition of a gift under California law differs significantly from the definition of a gift under federal tax law. For
discussion of the essentials of a gift for federal tax purpose$§ 604.32

[2] Requirements

[a] Donor's Intent

A gift requires an intent on the part of the donor to make a present gift to the doBaak of America v. Cottrell
(1962) 201 Cal. App. 2d 361, 363, 20 Cal. Rptr. 12@e Civ. Code § 114@ift is transfer of personal property "made
voluntarily™)]. If the intention is merely to transfer the property at some time in the future, no gift has been made |
Estate of Hall (1908) 154 Cal. 527, 532, 98 P. 26Hart v. Ketchum (1898) 121 Cal. 426, 428, 53 P. 93th some
cases, the intent with which property was transferred can be determined only by examining the donor's acts and
intentions, both before and after the property was transferr&hk of America v. Cottrell (1962) 201 Cal. App. 2d
361, 363, 20 Cal. Rptr. 12p

Because intent is such an important factor in determining whether a gift was made, it is always prudent to create clear
written evidence of any transaction in which property is delivered or divested without an exchange of something of
reasonably equivalent value. Without documentary evidence, the ultimate issue of whether a gift was made might have
to be resolved on the basis of a "testimony contest" between the purported donor and the purportexbdoneag,[

Matson v. Jones (1969) 272 Cal. App. 2d 826, 829, 77 Cal. Rptr('"Mtié only issue is the credibility or inherent
improbability of Matson's testimony. There was a conflict in the evidence as to the intent of each of the parties which
was resolved by the trial court ... .")].

[b] Donor's Capacity to Contract

Case law generally holds that a gift requires capacity in the donor to contract with respect to the property that is the
subject of the gift§ee Bank of America v. Cottrell (1962) 201 Cal. App. 2d 361, 363, 20 Cal. Rpt}. D2 case

involving a gift deed of real property stated that a donor's capacity to make a gift is judged by the same standards as a
testator's capacity to make a will, on the basis that the rules governing capacity to execute a deed are in general the same
as those governing testamentary capacitiifighes v. Grandy (1947) 78 Cal. App. 2d 555, 177 P.2d;988eCh. 61,

Will Drafting and Complete Will Forms see also Blevin v. Mayfield (1961) 189 Cal. App. 2d 649, 652, 11 Cal. Rptr.

882; Brunoniv. Brunoni (1949) 93 Cal. App. 2d 215, 218, 208 P.2d 1(®28h equating capacity to execute deeds

with testamentary capacity)]. However, the capacity to make a gift usually has been equated with capacity to contract
regarding the subject property, rather than testamentary capse#yd.g., Bank of America v. Cottrell (1962) 201 Cal.

App. 2d 361, 363, 20 Cal. Rptr. 126ee Yamaha Corp. of Am. v. State Bd. of Equalization (1999) 73 Cal. App. 4th

338, 358, 86 Cal. Rptr. 2d 362 Jaffe v. Carroll (1973) 35 Cal. App. 3d 53, 59, 110 Cal. Rptr. 436 general, all

persons except unemancipated minors, persons of unsound mind, and persons deprived of civil rights have the capacity
to contract in CaliforniaCiv. Code § 1556see Fam. Code § 65@@ll persons under 18 years of age are minors)]. For
discussion of the capacity to contract, see ChFtmation of Contracts and Standard Contractual Provisians

An unemancipated minor cannot give a delegation of power, cannot make a contract relating to real property or any
interest in real property, and cannot make a contract relating to any personal property not in his or her immediate
possession or controFpm. Code § 67Q1see Civ. Code 8§ 1557 (&apacity of minor to contract is governed Bgm.

Code 8 6500 et sed- An unemancipated minor may make any other type of contract in the same manner as an adult,
subject only to the power of disaffirmandegm. Code § 6700or more detailed discussion of the power of minors to
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contract, seeCh. 100B,Contracts and Employment of Minoils Therefore, an unemancipated minor (who is not of
unsound mind) may make a gift of personal property that the minor owns and that is in his or her immediate possession
and control, but the gift can be revoked by exercise of the power of disaffirmance.

An emancipated minor is considered to be an adult for the purpose of entering into a binding contract and specifically
for the purpose of making a gift, whether outright or in tri=in. Code § 7050(e)(2(7)].

An adult who is "entirely without understanding" has no power to make a contract of anydindJode § 38see Civ.

Code § 1557 (bjcapacity of person of unsound mind to contract is governe@ilsyCode 8§ 38 et sejj. An adult who

is "of unsound mind, but not entirely without understanding," can make a contract "before the incapacity of the person
has been judicially determined," but the contract is subject to being resci@dedode § 39(d) A rebuttable

presumption affecting the burden of proof that a person is of unsound mind exists for purposes of the foregoing rule if
the person is substantially unable to manage his or her own financial resources or resist fraud or undue influence.
Substantial inability may not be proved solely by isolated incidents of negligence or improvidgéuc€de § 39()

After a judicial determination of the incapacity of a person of unsound mind, the person can make no conveyance or
other contract, and cannot delegate any power or waive any right, until his or her restoration to c@pacypfle §

40(a)], subject only to the right of the person, as a conservatee, to control an allovesecerob. Code § 242br

wages or salarysee Prob. Code § 26Dand to make a will §ee Prob. Code § 187 and to the rights of the person

under the Lanterman-Petris Short Aseg Welf. & Inst. Code § 5000 et sedhe establishment of a conservatorship
[see Prob. Code § 1400 et spig.a judicial determination of the incapacity of the conservatee for the purposes of the
foregoing rule Civ. Code § 40(4)

The appointment of a conservator of the estate is an adjudication that the conservatee lacks the legal capacity to enter
into or make any transaction that binds or obligates the conservatorship €staieCode § 1872()For this purpose,
"transaction" is specifically defined to include making a gitdb. Code § 1870 However, the court has the power,

either in its order appointing the conservator or on petition, to authorize the conservatee to enter into transactions or
types of transactions that may be appropriate under the circumstances, subject to the power of the court to broaden or
restrict the conservatee's legal capacity and subject to the supplemental authority of general principles of law and equity
relating to transactiond’fob. Code 88 18731874 see also Prob. Code § 187provisions relating to legal capacity of
conservatee do not displace, but rather are supplemented by, general principles of law and equity relating to
transactions)]. Furthermore, in the case of a limited conservatorsiéoHrob. Code §§ 1827.5328.5(limited
conservatorship for persons with developmental disabilities)], the appointment of a limited conservatattiogs

the capacity of the limited conservatee to enter into transactions or types of transactions, except as otherwise provided
in the court's orderfrob. Code § 1872(h) Thus, it is possible under some circumstances for a conservatee to make a
valid gift.

Whether and to what extent a conservator has power to make a gift of property from the conservatorship estate will
depend on the terms of the order of appointment and any subsequent order or instructions. For discussion of
conservatorships and the powers and duties of a conservator respecting property of the estate, see Ch. 66A,
Conservatorships and California Forms of Pleading and Practice, Ch. 2988ardianship and Conservatorship:
Asset Management and InvestmefMatthew Bender).

[c] Delivery to Donee

A gift requires actual or symbolic delivery of the gift property to the doneBdnk of America v. Cottrell (1962) 201

Cal. App. 2d 361, 363, 20 Cal. Rptr. 126ee Civ. Code § 114 Delivery generally is accomplished when the property
is physically transferred to the donee or to some third person not subject to the donor's dissetioB¢ebe v. Coffin
(1908) 153 Cal. 174, 176, 94 P. 766Bishop's School Upon Scripps Foundation v. Wells (1937) 19 Cal. App. 2d 141,
146, 65 P.2d 10%. If delivery of the property itself is impossible or impractical, the means of obtaining possession of
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the property, or a written instrument of gift executed by the donor, may be symbolically delivered in place of the
property Civ. Code § 114]7 Thus, delivery of a key to a safe deposit box may constitute a valid symbolic delivery of
the contents of the boxge Estate of Escolle (1933) 134 Cal. App. 473, 480, 25 P.24.860

[d] Acceptance by Donee

A gift requires acceptance of the gift property by the doneBdnk of America v. Cottrell (1962) 201 Cal. App. 2d 361,

363, 20 Cal. Rptr. 126 Connelly v. Bank of America (1956) 138 Cal. App. 2d 303, 307, 291 P.24l 30donee who

does not wish to receive the property cannot be forced to accept it. In most cases, however, acceptance will be presumed
unless there are facts showing that the donee refused to accept the prepersy.§., Estate of Kalt (1940) 16 Cal. 2d

807, 813, 108 P.2d 401

[e] Divestment of Donor's Control

A gift requires complete divestment of all control over the gift property by the donBahk of America v. Cottrell
(1962) 201 Cal. App. 2d 361, 363, 20 Cal. Rptr. 22&onnelly v. Bank of America (1956) 138 Cal. App. 2d 303, 307,
291 P.2d 501. If the donor retains dominion over the property after it has been delivered, then no gift has been made.

[f] Absence of Consideration

A gift requires the absence of consideration for the transfer of the subject prop&#ynk of America v. Cottrell (1962)

201 Cal. App. 2d 361, 363, 20 Cal. Rptr. 126Connelly v. Bank of America (1956) 138 Cal. App. 2d 303, 307, 291

P.2d 501]. A gift must be a gratuitous transfer. If property is transferred as part of a bargain in which the transferor
receives valuable consideration in return for the transferred property, the transfer is not gratuitous and does not
constitute a gift [ Estate of Breschini (1953) 120 Cal. App. 2d 154, 156, 260 P.2d 864 Letter Rul. 200442003
(husband's lump sum payment to wife in exchange for her community property interest in husband's deferred
compensation plan as part of marital property settlement was transfer for full and adequate consideration and thus not
subject to gift tax)]. However, a valuable consideration need not be money or even property. In appropriate
circumstances, it may consist of the cancellation of a debt or the waiver of a rifstate of Bishop (1962) 209 Cal.

App. 2d 48, 55, 25 Cal. Rptr. 763

[9] Writing

There is no general requirement that a gift be made in writ®ig.[Code § 105 In contrast, gifts of real property are
required to be made in writingJiv. Code 8§ 1091see Civ. Code § 105@rant as transfer in writing)see also §
60A.11[1], but an oral gift of real property can be enforced in some cases B 60A.11[3]

[3] Revocability

[a] Revocation Generally Precluded

A gift generally cannot be revoked by the donGiy. Code 8 114B However, a gift in view of impending death can be
revoked in limited circumstancesde Prob. Code § 5708 60A.15[5].

In addition, case law recognizes a limited right to rescind a completed gift that was induced by fraud or undue influence
[ McDonald v. Hewlett (1951) 102 Cal. App. 2d 680, 686-687, 228 P.2d 8Burdock v. Murdock (1920) 49 Cal.

App. 775, 781-786, 194 P. 7§2For further discussion, see California Forms of Pleading and Practice, CHGH#ZS,
(Matthew Bender).

[b] Gift in Contemplation of Marriage
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The Civil Code recognizes a limited right to revoke a gift made in contemplation of marriage. When either party to a
contemplated marriage in California makes a gift of money or property to the other on the basis or assumption that the
marriage will take place, the donor may recover the gift or its value if the donee refuses to enter into the marriage as
contemplated, or if the marriage is given up by mutual consent. In the event of a suit to recover the gift or its value, the
court may award the donor a part of the value of the gift if, under all circumstances of the case, partial recovery is found
to be just Civ. Code § 1590but see Lee v. Yang (2003) 111 Cal. App. 4th 481, 493, 3 Cal. Rptr. 3th&®was not

entitled to reimbursement for funds that fiancee withdrew from joint bank account after parties terminated relationship;
California Multiple-Party Accounts LawRrob. Code § 5100 et s§aqyoverned account and under its terms fiancee had

an unrestricted right to withdraw the funds in question; failure to establish by a preponderance of the evidence that
parties had a legally enforceable oral agreement restricting fiancee's right to withdraw funds)].

[4] Reservation of Rights

When the payee of a promissory note returned the note to the maker with the "reservation” that the installment payments
be continued during the payee's lifetime, a valid gift was madednnelly v. Bank of America (1956) 138 Cal. App. 2d
303, 306-307, 291 P.2d 501

Legal Topics:

For related research and practice materials, see the following legal topics:

Estate, Gift & Trust LawPersonal GiftsElements of Valid GiftsGeneral OverviewEstate, Gift & Trust LawPersonal
GiftsElements of Valid GiftsAcceptanceEstate, Gift & Trust LawPersonal GiftsElements of Valid GiftsCapacity of
DonorEstate, Gift & Trust LawPersonal GiftsElements of Valid GiftsDeliveryEstate, Gift & Trust LawPersonal
GiftsElements of Valid GiftsDonative Intent
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§ 60A.11 Gifts of Real Property

[1] Writing Required

Real property may be transferred by gift. However, an instrument in writing, signed by the transferor or the transferor's
agent duly authorized in writing, is essential to transfer most interests in real propartpde 8 1091exception

only for estate at will or for term not exceeding one year)]. A gift of real property typically is made by executing and
delivering a deed to the gift propertgde Civ. Code § 105@rant as transfer in writingsee, e.g., City of Palm

Springs v. Living Desert Reserve (1999) 70 Cal. App. 4th 613, 617-618, 82 Cal. Rptr. 2gif8b8real property made

by trustee under decedent's will by execution of grant deed)]. For a discussion of the legal rules for execution,
acknowledgment, delivery, and recordation of deeds to real property, see Creed¥s and Recording .

[2] Oral Gift of Real Property

An oral gift of real property may be enforced, despite the statutory rule requiring that the gift be made by an instrument
in writing [see Civ. Code § 10911], abové, if the person challenging the transfer is estopped to plead the statute [
Andreotti v. Andreotti (1964) 224 Cal. App. 2d 533, 538, 36 Cal. Rptr.]J78%erson generally will be estopped to

plead the statute requiring an instrument in writing if the property actually has been transferred pursuant to the oral gift
and the donee, relying on the gift, has made valuable and substantial improvements on the property or substantial
expenditures in connection with it, or otherwise has acted in relation to the property in such a way as to make it unjust
to deprive him or her of its ownership by reason of an imperfection in the mode of trangfadfeotti v. Andreotti

(1964) 224 Cal. App. 2d 533, 538, 36 Cal. Rptr. 709

[3] Reservations of Rights

A completed gift may be made despite the fact that the donor reserves the right to income from the property during his
or her lifetime [ Gordon v. Barr (1939) 13 Cal. 2d 596, 602, 91 P.2d 101
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Legal Topics:

For related research and practice materials, see the following legal topics:

Estate, Gift & Trust LawPersonal GiftsGeneral OverviewEstate, Gift & Trust LawPersonal GiftsProceduresGeneral
OverviewReal Property LawDeedsTypesGift DeedsReal Property LawDeedsStatutes of FraudsReal Property
LawOwnership & TransferGeneral Overview
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8§ 60A.12 Gifts of Community Property

[1] In General

A spouse generally may not make a gift of community property unless the other spouse consents to the gift or joins in
making it. A spouse may not make a gift of community personal property, or dispose of community personal property
for less than fair and reasonable value, without the written consent of the other spouse. However, this rule does not
apply to gifts mutually given by both spouses to third parties and to gifts given by one spouse to the otherFgoouse |
Code § 1100(1)

Although there is no general rule prohibiting one spouse from making a gift of community real property, both spouses
must join (either personally or by a duly authorized agent) in executing any instrument by which community real
property is sold, conveyed, encumbered, or leased for longer than ond-gearCode § 1102(f)However, this rule is
subject to exceptions. First, the rule does not apply to any lease, mortgage, conveyance, or transfer of community real
property from one spouse to anothEafn. Code § 1102(h)Second, if one spouse alone holds record title to

community real property, a lease, contract, or mortgage executed by that spouse alone to a lessee, purchaser, or
encumbrancer in good faith without knowledge of the marriage relation is presumed to be valid, and an action to avoid
the instrument must be commenced within one year from the date it was recBatedCode § 1102(¢)d)

(presumption applicable to lease, contract, mortgage or deed executed after 1974)].

[2] Gifts of Quasi-Community Property

Property that was acquired by a person while domiciled outside California and that would have been community
property if the person had been domiciled in California at the time of acquisition is classified in California as
"quasi-community property'Ham. Code § 125(ajProb. Code § 66(3) Property that is acquired by a person while
domiciled outside California in exchange for property that would have been community property if the person had been
domiciled in California at the time of acquisition is also classified as "quasi-community propEami.[Code 8§ 125(h)

Prob. Code 8 66(1)
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Quasi-community property differs from community property in a key particular: Although spouses have present and
equal interests in their community property while both are living, a spouse will obtain an interest in quasi-community
property acquired by the other spouse only on the death of the other spouse, or on dissolution of their marriage. The
statutory definitions of quasi-community personal property and quasi-community real property differ slightly for
purposes of division on dissolution of marriage and distribution after the death of the acquiring spouse. When the
spouses' marriage is being dissolved, all property, real and personal and wherever situated, is eligible to be classified as
guasi-community property, providing it meets the other requirements of the definition describedBdave&pde §

125. After the acquiring spouse has died, however, all personal property, wherever situated, is eligible to be classified
as quasi-community property, but only real property situated in California may be so clas3ifid Code § 6p

The spouse who acquires quasi-community property is generally free to dispose of the property in any way he or she
sees fit, whether by gift or otherwise, during his or her lifetime. Conversely, the other spouse has no power to dispose of
the property while the acquiring spouse is liviggg Paley v. Bank of America (1958) 159 Cal. App. 2d 500, 509, 324
P.2d 35]. If the acquiring spouse dies owning quasi-community property, however, one-half of the property belongs to
the deceased spouse and the other half belongs to the surviving sponiseode § 101(4) unless the spouses have

agreed to a non-pro rata division of the propeRydb. Code § 101(1) Until the acquiring spouse dies, the other

spouse's interest in the quasi-community property is an expectancy and nothing more.

If the acquiring spouse dies after making a gift of quasi-community property, the surviving spouse may have a right to
require the transferee to restore the property to the acquiring spouse's estate or, if the transferee does not retain the
property, one half of its proceeds or vallr¢b. Code § 10R However, an action to require restoration of
guasi-community property to the acquiring spouse's estate will be successful only if all of the following requirements
are met Prob. Code § 102(3)

#® The surviving spouse must have had an expectancy in the property at the time of the acquiring
spouse's death.

# The acquiring spouse must have died domiciled in California.

#® The acquiring spouse must have transferred the property to a person other than the surviving spouse
without receiving in exchange a consideration of substantial value and without the written consent or
joinder of the surviving spouse.

® The acquiring spouse must have retained at the time of death the possession or enjoyment of the
property or its income, a power to consume, invade, or dispose of the principal the property, or a joint
tenancy ownership interest in the property.

The surviving spouse may not require a transferee to restore any life insurance, accident insurance, joint annuity, or
pension payable to a person other than the surviving spéuse [Code § 102(1) If property is restored to the

acquiring spouse's estate, it belongs to the surviving spouse as though the transfer had not beromatiede 8§

102(c) see Prob. Code § 10kurviving spouse's interest in quasi-community property)].

[3] Transmutation of Community Property by Gifts Between Spouses

The process by which the property rights of married persons are changed from separate property to community

property, or from community property to separate property, is known as "transmutatgmFam. Code § 850 et skq.

The Family Code specifically authorizes married persons to transmute community property to separate property of

either spouse, separate property of either spouse to community property, or separate property of one spouse to separate
property of the other spousedm. Code § 8501t also provides that a transmutation may be effected by an agreement
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or transfer, and with or without consideratidrem. Code § 850

The spouse whose interest is to be adversely affected by a transmutation generally must make, join in, consent to, or
accept an express written declaration making the transmut&taom.[Code § 852(&) The written declaration must

contain language expressly stating that the characterization or ownership of the property is being ch&syatk[of
MacDonald (1990) 51 Cal. 3d 262, 272, 272 Cal. Rptr. 153, 794 P. 2d 8¢ In re Marriage of Starkman (2005)

129 Cal. App. 4th 659, 663-665, 28 Cal. Rptr. 3d §8wuse in trust agreement providing that property transferred to
trust is community property unless transferor spouse identifies it as separate property was insufficient to transmute
husband's separate property, which he failed to identify as separate property, to community prdpstdig;of Bibb

(2001) 87 Cal. App. 4th 461, 465-471, 104 Cal. Rptr. 2d @&frant deed signed by husband transferring his separate
property interest in real property to himself and his wife as joint tenants satisfied "express declaration" requirement, but
unsigned computer printout entitled "DMV Vehicle Registration Information," reflecting that automobile previously
registered in husband's name alone was reregistered in names of haskafeddid not satisfy requirements for valid
transmutation)]. There is no exception from the "express declaration” requirement for partial performance of an
agreement to transmute property [n re Marriage of Benson (2005) 36 Cal. 4th 1096, 1100, 32 Cal. Rptr. 3d 471, 116
P.3d 1157. Use of extrinsic evidence to prove that a writing effected a transmutation is precludestgte of

MacDonald (1990) 51 Cal. 3d 262, 264, 272 Cal. Rptr. 153, 794 P.2d 911

If the property to be transmuted is real property, the transmutation must also be recorded, or it will not affect the rights
of third parties without noticeHam. Code § 852(b)However, neither a written declaration nor recordation is required

if the gift is merely of clothing, wearing apparel, jewelry, or other tangible articles of a personal nature that are used
solely or principally by the spouse to whom the gift is made and that are not substantial in value taking into account the
circumstances of the marriagédm. Code § 852(¢)

Transmutations are subject to rules set forth in the Family Code that limit and regulate contracts between married
persons. Although married persons generally may enter into the same property transactions as unmarried persons,
contracts between married persons are subject to the general rules governing fiduciary relationships that control the
actions of persons occupying confidential relations with each offen[ Code § 721(a)b)]. Because of their

confidential relationship, married persons must deal with each other on the basis of the highest duty of good faith and
fair dealing Fam. Code § 721(fh)Among other things, each spouse must provide the other spouse with access at alll
times to any books kept regarding a transaction. Further, each spouse must render on request true and full information
of all things affecting any transaction that concerns the community property and account to the other spouse for any
benefit or profit derived from any community property transaction made without the other spouse's deaser@dde

§ 721(b].

An attorney who represents married persons in connection with a transmutation of property should be aware of the
special professional duties to which this kind of representation is subject. ButkeB-310(C) of the California Rules

of Professional Condugcan attorney cannot represent clients whose interests conflict, except with their informed

written consent. Since transmutations almost always benefit one spouse and adversely affect the other spouse, the
parties to spousal transmutations almost always have conflicting interests. An attorney cannot properly represent both
spouses to a transmutation transaction unless the attorney fully informs both parties of all of the circumstances of the
proposed transaction and all of the adverse results of the transaction that are reasonably foreseeable. The clients must
also be informed of the right to obtain independent courssas [Cal. Rules Prof. Conduct, Rule 3.30Q(Bbr a

detailed discussion of the ethical duties of attorneys who represent clients with conflicting interests in estate planning
transactions, see California Wills and Trusts, CtEthical Considerations and Professional Responsibility .

For additional discussion of the conversion of community property to separate property and vice versa, see Ch. 121,
Provisions for Division of Property .

Legal Topics:
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For related research and practice materials, see the following legal topics:

Estate, Gift & Trust LawCommunity PropertyGiftsEstate, Gift & Trust LawPersonal GiftsGeneral OverviewEstate, Gift
& Trust LawPersonal GiftsProceduresGeneral OverviewFamily LawMarital Duties & RightsProperty
RightsCharacterizationCommunity PropertyReal Property LawEstatesPresent EstatesMarital EstatesCommunity
Property
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8 60A.13 Gifts to Minors

Gifts to minors can be made in several ways. If the gift is small, it can be made to the minor outright or through a
transfer under the California Uniform Transfers to Minors Atdb. Code § 3900 et sqUTMA). For discussion of

the UTMA, see8 60A.40et seq. If the gift is large, it usually is advisable to create a trust and appoint a trustee to hold
the qift property. In the absence of a trust, it is likely that a guardian would have to be appointed to hold the property for
the minor gee Prob. Code 8§ 341@ppointment of guardian to hold money for minor)]. Property held for a minor by a
guardian or a custodian under the UTMA will ordinarily be transferred to the minor when he or she reaches the age of
18, although an instrument of inter vivos transfer under the UTMA may postpone the ultimate transfer to a later time,
not to exceed the minor's twenty-first birthddrb. Code § 3920.5(g)see § 60A.4D A trust will give the donor

greater flexibility to determine when the gift property will be distributed to the minor. For a discussion of inter vivos
trusts, see Ch. 7Zrevocable Trusts .

Legal Topics:

For related research and practice materials, see the following legal topics:

Estate, Gift & Trust LawPersonal GiftsGifts to MinorsGeneral OverviewEstate, Gift & Trust LawPersonal GiftsGifts to
MinorsCustodial Duties & RightsEstate, Gift & Trust LawPersonal GiftsGifts to MinorsUniform ActsEstate, Gift &
Trust LawPersonal GiftsProceduresGeneral OverviewTax LawFederal Estate & Gift TaxesGifts (IRC secs. 2035,
2501-2524)ElementsTransfers Among Family Members
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8 60A.14 Charitable Gifts

Gifts to charitable, religious, educational, and government institutions involve special issues, primarily related to
availability of the federal income, estate, and gift tax deductions that exist for charitablesgéts R.C. 88 172055
2523. For a detailed discussion of charitable dispositions, see CiCIé&jtable Dispositions .

Legal Topics:

For related research and practice materials, see the following legal topics:

Estate, Gift & Trust LawPersonal GiftsGeneral OverviewEstate, Gift & Trust LawTrustsCharitable TrustsTax
LawFederal Estate & Gift TaxesDeductionsCharitable Deductions (IRC secs. 2055, 2522, 2524)General OverviewTax
LawFederal Estate & Gift TaxesDeductionsCharitable Deductions (IRC secs. 2055, 2522, 2524)Transfers for
Charitable, Public & Religious UsesTax LawFederal Estate & Gift TaxesGifts (IRC secs. 2035, 2501-2524)General
Overview
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8§ 60A.15 Gifts in View of Impending Death

[1] In General

A gift in view of impending death is one that is made in contemplation, fear, or peril of impending death, whether from
illness or other cause, and with the intent that it will be revoked if the giver recovers from the illness or escapes from the
peril [Prob. Code § 5702(&)A gift in view of impending death is also known as a gifiusa morti§see, e.g., LaMar

v. Bank of America etc. Assn. (1933) 218 Cal. 252, 254, 22 P.2d 686senberg v. Broy (1961) 190 Cal. App. 2d 591,

595, 12 Cal. Rptr. 103

Before the adoption of Probate Code rules relating to gifts in view of impending deshPfob. Code 8 5700 et skq.

the applicable Civil Code statutes referred to gifts "in view of deadbéformerCiv. Code § 1149 et se(repealed Jan.

1, 1992)]. By referring to gifts "in view of impending death," the current Probate Code rules make it clear that they do

not apply to gifts made in contemplation of remote death, but rather apply only to gifts made under circumstances that
would naturally impress on the giver an expectation of death in the very near fBnate [Code § 5703see

Recommendation Relating to Gifts in View of Impending DezitCal. L. Revision Comm'n Reports 2869, 2873-2874
(1990)]. Thus the Probate Code statutes have no application to gifts made solely for the purpose of saving death taxes or
avoiding probate at some remote time in the futgee[Recommendation Relating to Gifts in View of Impending Death,

20 Cal. L. Revision Comm'n Reports 2869, 2873-2874, 2880 (1990)]. A reference in a statute to a "qgift in view of

death" means a "gift in view of impending deat®Ypb. Code § 5702(f)

[2] As Will Substitute

A gift in view of impending death differs from other gifts in that it is intended to take effect, not during the giver's
lifetime, but on his or her death. It thus functions as a kind of will substitute. It has the effect of transferring property on
death without complying with the formalities required for wills and without probate administraséen [

Recommendation Relating to Gifts in View of Impending DeditCal. L. Revision Comm'n Reports 2869, 2873-2874
(1990)]. Recognizing that gifts in view of impending death avoid the rules governing testamentary dispositions of
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property, the courts have traditionally viewed them with caution and sustained them only when they have been
established by clear and convincing progé¢, e.g., Schuler v. Winstanley (1956) 141 Cal. App. 2d 759, 766, 297 P.2d
512; Broderick v. Koehler (1949) 92 Cal. App. 2d 813, 817, 207 P.2d 1070

The Probate Code recognizes the quasi-testamentary status of gifts in view of impending death by setting forth special
rules relating to their revocatiosge[5], below] and to the rights of creditors of the givesde[6], below.

[3] Conditional Nature

A gift in view of impending death is a conditional git¢e Recommendation Relating to Gifts in View of Impending
Death,20 Cal. L. Revision Comm'n Reports 2869, 2879 (19%0pb. Code §8 5702(ap704. The Civil Code

formerly defined such a gift as one made "with intent that it shall take effect only in case of the death of thesgiger" [
formerCiv. Code § 1149epealed Jan. 1, 1992]. Under a literal application of this language, a gift in view of death
would vest in the donee only when the giver died. Vesting of the gift would thus be subject to a condition precedent,
i.e., the death of the giver. Because the gift would vest only if the giver died before the gift was revoked, and would not
vest if the giver did not die before the gift was revoked, the gift had the same effect as a devise in a will, namely that of
transferring the giver's property on the giver's death. Because the gift did not comply with the statutory formalities for
wills, it was ineffective for all purposesge Yates v. Dundas (1947) 80 Cal. App. 2d 468, 474-475, 182 P.2&865
also[2], abov4.

However, the Probate Code statutes make it clear that a gift in view of impending death is not subject to a condition
precedent. Rather, the gift is made with the intent that it "shall be revoked" if the giver escapes from the iliness or
escapes from the peril that induced the dgiftgb. Code § 5702(%)Under this language, the donee's title vests

immediately on delivery of the gift property, subject to later revocation if the giver recovers from the illness or survives
the peril. The gift is thus subject to a condition subsequent rather than a condition precedent. It is not an invalid attempt
to transfer property on death, and it is not vulnerable to challenge on the ground that it does not comply with the
statutory formalities for wills§ee Recommendation Relating to Gifts in View of Impending D2@t@al. L. Revision

Comm'n Reports 2869, 2875 (1990)].

[4] Presumption

If a gift was made during the last iliness of the giver, or under circumstances that would naturally impress the giver with
an expectation of speedy death, it is presumed to be a gift in view of impending &eakh Code § 5703

Notwithstanding this presumption, however, gifts in view of impending death are subject to the general law relating to
gifts of personal propertyHrob. Code § 57011 Thus, a valid and completed gift in view of impending death must meet
other requirements relating to gifts of personal property, such as intent, delivery, and accapemmermendation

Relating to Gifts in View of Impending Dea() Cal. L. Revision Comm'n Reports 2869, 2879 (1998gddock v.

Fonner (1927) 84 Cal. App. 652, 655, 258 P. 428ce § 60A.10[]] Further, a gift in view of impending death can be
made only by a person who has the legal capacity to make a dififlar v. Bank of America etc. Assn. (1933) 218

Cal. 252, 255-256, 22 P.2d 6§9and, if the gift is of community or quasi-community property, it is subject to the

rights of the giver's spous&fgcommendation Relating to Gifts in View of Impending D&dilCal. L. Revision

Comm'n Reports 2869, 2880 (199Gee § 60A.12[1][2]].

[5] Revocation

The Probate Code includes special rules relating to the revocation of gifts in view of impendingseeaftrgb. Code §
5704. Under those rules, the giver has the right to revoke the gift at any frab] Code § 5704(b)(1)The gift may
be revoked inter vivosHrob. Code § 5704(b)(1pr by the giver's will, if the will expresses an intention to revoke the
gift [Prob. Code 8§ 5704(b)(2)However, a gift in view of impending death is not affected by a previous will of the
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giver [Prob. Code § 5704({)

A gift in view of impending death is automatically revoked by the giver's recovery from the illness, or escape from the
peril, under the presence of which it was maBegb. Code § 5704(a)(1)This means that an enforceable gift in view

of impending death can be made only if the giver in fact dies as a result of the illness or other peril that induced the gift
[ Paddock v. Fonner (1927) 84 Cal. App. 652, 655, 258 P. 42Bjwever, the mere fact that the death occurred as a
result of suicide will not nullify the gift if the other elements of a valid and completed gift in view of impending death
have been foundsge Berl v. Rosenberg (1959) 169 Cal. App. 2d 125, 130, 336 P.2dR§&mmendation Relating

to Gifts in View of Impending DeatB0 Cal. L. Revision Comm'n Reports 2869, 2873-2874 (1990)].

If the gift has been delivered to the donee, revocation of the gift may be subject to the rights of purchasers or
encumbrancers. If a person, acting in good faith, for a valuable consideration, and without knowledge of the conditional
nature of the gift, purchases the gift property, or lends money on the security of the property, the person's rights will not
be affected by the revocatioRfob. Code § 5704(d)

[6] Rights of Creditors

The Probate Code includes special rules governing the rights of creditors of a person who makes or has made a gift in
view of impending deathse Prob. Code 88 5708653. If a deceased person made a gift of property in view of

impending death and if the personal representative has insufficient assets to pay creditors, a creditor of the deceased
person or the deceased person's estate may request that the personal representative commence and prosecute an action
for the recovery of the propertyfob. Code § 9653(ayee Prob. Code § 58personal representative” means executor,
administrator, administrator with will annexed, etc.)]. However, a creditor who makes such a request must pay a part of
the costs and expenses of the suit and attorneys' fees, or give an undertaking to the personal representative for that
purpose Prob. Code § 9653(b) The amount that the creditor must pay will be determined by mutual agreement of the
personal representative and the creditor or, if they cannot agree, by theRalrt Code § 9653()

Any property recovered in the suit must be sold for the payment of debts in the same manner as if the deceased person
has died seized or possessed of the property. The proceeds of the sale first must be applied to payment of the costs and
expenses of the suit, including attorneys' fees, and then to payment of the deceased person's debts in the same manner as
other property in possession of the personal representative. After all debts of the decedent have been paid, the remainder
of the proceeds must be paid to the person from whom the property was recovered. The property may be sold in its

entirety or in such portion as is necessary to pay the détb[ Code § 9653(¢)

Legal Topics:

For related research and practice materials, see the following legal topics:
Estate, Gift & Trust LawPersonal GiftsGifts Causa Mortis
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§ 60A.16 Limitations on Gifts to Disqualified Persons

[1] Invalidity of Gifts to Disqualified Persons

[a] Persons Who Are Disqualified

The Probate Code contains special rules under which donative transfers to certain persons and classes of persons,
generally called "disqualified persons," are presumptively invélidp. Code § 21350 et segee Prob. Code §

21350.5, unless they come within statutory exceptiossd[2], below]. These rules, which apply to instruments that
become irrevocable on or after September 1, 1998l). Code § 21355generally establish a presumption of invalidity
as to provisions in wills, trusts, and other instruments that purport to make gifts to any of the foll&®wig Code §
21350(a):

# The person who drafted the instrument.

® A person who is related by blood or marriage to, is a domestic padeerfProb. Code § 21350(d)
Fam. Code § 29fmeaning of "domestic partner")] of, or is a cohabitant with, or employee of, the person
who drafted the instrument.

# Any partner or shareholder of any law partnership or law corporation in which the person who
drafted the instrument has an ownership interest, and any employee of that law partnership or law
corporation.

# Any person who has a fiduciary relationship with the transferor, including a conservator or trustee,
who transcribes the instrument or causes it to be transcribed. In this regard, a conservator was held not to
have caused a will and trust to be "transcribed" for purposes of these rules when he had called an estate
planning company to meet with the conservatee, brought the company's agent to the conservatee's house,
and wrote a check from the conservatee's funds for the will and trust. The court concluded that to cause a
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document to be transcribed would necessarily involve directing the drafted document to be written out in
its final form, which the conservator had not donegstate of Swetmann (2000) 85 Cal. App. 4th 807,
819-820, 102 Cal. Rptr. 2d 457

#* A person who is related by blood or marriage to, is a domestic partner of, or is a cohabitant with, or
employee of, a person described in the immediately preceding category.

# A care custodian of a dependent adult who is the doseg(p), below].

® A person who is related by blood or marriage to, is a domestic partner of, is a cohabitant with, or is
an employee of, a person who is a care custodian of a dependent adult who is the donor.

For purposes of this rule, a "person who is related by blood or marriage" to a person means all of the folwaling [
Code § 21350(1)

#® The person's spouse or predeceased spouse.
#® Relatives within the third degree of the person and the person's spouse.

#® The spouse of any person described in the immediately preceding category.

In determining relationships for purposes of this riteob. Code § 6406wnhich governs the inheritance rights of
relatives of the half blood?rob. Code § 640Avhich covers the inheritance rights of after-born heirs, Arab. Code §
6450 et seq.which prescribe rules for determining the relationship of parent and child for purposes of intestate
succession, are all applicablerpb. Code § 21350(h)

PRACTICE TIP:

It is important for practitioners to understand the net effect of the disqualification rules, and how the
disqualification provisions ifProb. Code § 2135Mhteract with the exceptions iArob. Code § 21351

which are discussed in greater detail in [2¢low Basically, a gift that is made to a "disqualified person"
other than the person who actually drafted the instrumant that does not qualify for any of the

specific exceptions iProb. Code § 21351is subject to aebuttablepresumption of invalidity Prob.

Code § 21351(dje)(1) Rice v. Clark (2002) 28 Cal. 4th 89, 98, 120 Cal. Rptr. 2d 522, 47 P.3d 300]

A rebuttable presumption also applies (regardless of whether or not the gift was made to the person who
drafted the instrument) to gifts made in instruments executed on or before July 1, 1993, by a person who
was a California resident at the time of execution, and to instruments executed by a California resident
who was a nonresident at the time the instruments was exedutel. [Code § 21351 (e)(ZB)]. This
presumption is rebuttable only on a showing, by clear and convincing evidence, not based solely on the
testimony of disqualified persons, that the transfer natthe product of fraud, menace, duress, or

undue influenceRrob. Code § 21351 (§l)If the attorney can make such a showing, a giftto a

disqualified person still may be found valid.

However, if the recipient of the gift wathe person who actually drafted the instrumehe gift was

made in an instrument executed on or after July 1, 1993, by a person who was a California resident at the
time the instrument was executed, and none of the other excepti®nelin Code § 2135apply, the
presumption i€onclusiverather than rebuttable and the gift is automatically invalid [Prob. Code §
213151(d),(e)(1); Rice v. Clark (2002) 28 Cal. 4th 89, 98, 120 Cal. Rptr. 2d 522, 47 P.3d 308is,

for example, assuming no other exceptioPiob. Code § 2135&pplied, an attorney who drafted an
instrument so as to benefit himself or herself would be conclusively disqualified, but if the same attorney
drafted the instument so as to benefit the attorney's relative or law partner, the presumptionwould be
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rebuttable by clear and convincing evidence that the client freely chose that disposiftiod v. Clark
(2002) 28 Cal. 4th 89, 98, 120 Cal. Rptr. 2d 522, 47 P.3d 3@dmmentary by publisher's editorial
staff

[b] Dependent Adults and Care Custodians

The term "dependent adult” as used in Ejpve means any of the followingdrob. Code § 21350(ckee Welf. & Inst.
Code § 15610.23(%)

#® Any person residing in California, between the ages of 18 and 64 years, who has physical or mental
limitations that restrict his or her ability to carry out normal activities or to protect his or her rights
including, but not limited to, persons who have physical or developmental disabilities or whose physical
or mental abilities have diminished because of &yelp. Code § 21350(§)

® Any person between the ages of 18 and 64 who is admitted as an inpatient to a 24-hour health facility
as defined irHealth & Safety Code §§ 1250250.2 and1250.3

# Any person older than age 64 who would be a "dependent adult" under the above definitions if he or
she were between the ages of 18 and 64.

The term "care custodian” means an administrator or an employee of any of the following public or private facilities or
agencies, or persons providing care or services for elders or dependent adults, including members of the support staff
and maintenance stafi*fob. Code 8§ 21350(¢c)Velf & Inst. Code § 15610.17

& Twenty-four hour health facilitiesspe Health & Saf. Code 88 125[P50.2 1250.3.

# Clinics.

# Home health agencies.

# Agencies providing publicly funded in-home supportive services, nutrition services, or other home
and community-based support services.

# Adult day health care centers and adult day care.

#® Secondary schools that serve 18- to 22-year-old dependent adults and postsecondary educational
institutions that serve dependent adults or elders.

#® Independent living centers.
# Camps.
# Alzheimer's Disease day care resource centers.

# Community care facilitiesdee Health & Saf. Code § 15p&nd residential care facilities for the
elderly [see Health & Saf. Code § 1569.2

#® Respite care facilities.

# Foster homes.
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Vocational rehabilitation facilities and work activity centers.

Designated area agencies on aging.

Regional centers for persons with developmental disabilities.

State Department of Social Services and State Department of Health Services licensing divisions.
County welfare departments.

Offices of patients' rights advocates and clients' rights advocates, including attorneys.

The office of the long-term care ombudsman.

Offices of public conservators, public guardians, and court investigators.

Any protection or advocacy agency or entity that is designated by the Governor to fulfill the

requirements and assurances of the federal Developmental Disabilities AssistaBik afridightsAct

of 2000 ee 42 U.S.C. § 15001 et spoy. the Protection and Advocacy for the Mentally 11l Individuals
Act of 1986 [see 42 U.S.C. § 10801 et sgdpr the protection and advocacy of the rights of persons with
mental illness.

Humane societies and animal control agencies.
Fire departments.
Offices of environmental health and building code enforcement.

Any other protective, public, sectarian, mental health, or private assistance or advocacy agency or

person providing health services or social services to elders or dependent adults.

The last item in the preceding list of care custodians is the most significant in light of its broad interpretation by
California courts. IrBernard v. Foleythe California Supreme Court held that the statutory definition set out above does
not include a professional or occupational limitation and does not provide for a pre-existing personal friendship
exception. Thus, the definition includes any person providing care or health services to a dependentBetuafd v.

Foley (2006) 39 Cal. 4th 794, 803, 47 Cal. Rptr. 3d 248, 139 P.3d 1%86 also Estate of Odian (2006) 145 Cal.

App. 4th 152, 167, 51 Cal. Rptr. 3d 39fkid live-in caregiver who provides social services within the meaning of

Prob. Code§ 21350(d} a care custodian and is subject to the presumption of undue influencBgriiard v. Foley

the presumptive disqualification of gifts to care custodians was held applicable although the trustee and other caregivers
involved in the case were not health care professionals and had a preexisting personal friendship with the decedent [
Bernard v. Foley (2006) 39 Cal. 4th 794, 803, 47 Cal. Rptr. 3d 248, 139 P.3d 1196]

PRACTICE TIP:
Estate planners are concerned about the effeBeafiard v. Foleybecause it makes virtually any gift to a
family friend who has incidentally provided care to a donor subject to challenge Bnoler Code §
21350 It is not uncommon for elderly donors to want to make gifts to close friends who have helped
them during their last years. Since such close friends often provide incidental care for the elderly on an
informal basis--driving them to medical appointments, helping with medications, exercise, meals, and so
on--it is very likely that an argument can be made that such a person is a "care custodian” within the
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meaning oBernard v. Foleyeven if no formal relationship exists. Therefore, estate planners faced with
such a situation now need to anticipate not only a traditional challenge based on undue influence, but
also a statutory challenge based on a claim that the beneficiary is a "care custodiarPnatdé€lode §

21350 Since the "clear and convincing evidence" standard can be difficult to meet in this type of case, it
is strongly recommended that whenever an elderly person wants to make a gift to a close friend, the
attorney attempt to qualify the gift in advance by obtaining a certificate of independent review if
possible. In addition, or alternatively if a certificate of independent review cannot be obtained, the
attorney should anticipate ways of meeting the evidentiary standard, such as videotaping the donor and
/or obtaining affidavits or other documentary evidence by disinterested parties at the time the instrument
is executed in case the persons with knowledge of the facts are not available after the donor's death.
Commentary by publisher's editorial staff

It has also been held that a long-term care ombudsman for a health care facility is a "care custodian” for purposes of the
statute during the time he or she serves as ombudsman for a particular "dependent adult,” and remains a care custodian
within the meaning of the statute even after his or her formal ombudsman relationship with a particular resident has
ended, due either to a change in the ombudsman's facility assignment or the fact that the resident has left the facility,
when the ombudsman, as a result or his or her fiduciary relationship with the resident, develops a personal relationship
with the resident and thereby acquires personal and financial information about the resident [ Estate of Shinkle (2002)
97 Cal. App. 4th 990, 993, 1007, 119 Cal. Rptr. 2d 42erruled in part on other grounds in  Bernard v. Foley (2006)

39 Cal. 4th 794, 816, 47 Cal. Rptr. 3d 248, 139 P.3d 1196]

[c] Disposition of Property Subject to Invalid Transfer

If a transfer fails under any of the rules discussed in this section, the subject property then must be disposed of as if the
disqualified person predeceased the transferor without spouse orissbe Code § 21353

[d] Liability for Invalid Transfer

No person will be liable for making any transfer that is invalid under these rules unless the person received actual notice
of the possible invalidity of the transfer prior to making the transfeop. Code § 21352Further, a person who

receives actual notice cannot be held liable for failing to make the transfer unless the validity of the transfer has been
conclusively determined by a couRijob. Code § 21352

[2] Exceptions
[a] Transfer to Donor's Relative, Cohabitant, or Domestic Partner

A transfer is not invalidated if the transferor is related by blood or marriage to, is a cohabitant with, or is the registered
domestic partner of the transferee or the person who drafted the instrupmebt Code § 21351(%) This exception

applies to any instrument that becomes irrevocable on or after July 1, P8&3.[Code § 21351 ()For this purpose, a
person is "related by blood or marriage" to another person if the person is related within the fifth dRrgteeCode §
21351(q).

[b] Transfer to Public Entity or Public Trust

A transfer is not invalidated if the transferee is a federal, state, or local public entity, an entity that qualifies for a
charitable exemption from taxation undeR.C. § 501(c)(3pr I.R.C. § 501(c)(19)or a trust holding an interest for this
entity, but only to the extent of the interest of the entity, or the trustee of this fPush[ Code § 21351(f)

[c] Independent Attorney's Review
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A transfer is not invalidated if the instrument is reviewed by an independent attorney who counsels the transferor about
the nature of the intended transfer; attempts to determine if the intended consequence is the result of fraud, menace,
duress, or undue influence; and signs and delivers a Certificate of Independent Review in substantially the form set
forth in Prob. Code § 21351(H)see § 60A.24(form for Certificate of Independent Review)].

PRACTICE TIP:
As a practical matter, a Certificate of Independent Review can be difficult to obtain, even when there is
little or no actual doubt regarding theabsence of fraud or undue influence. Many estate planning
attorneys are reluctant to issue Certificates of Independent Review out of concern over potential liability
and the fear that in the event the gift is subsequently contested by the donor's heirs, they may end up
being attacked on the issue of whether or not they performed an adequate investigation prior to issuing
the certificateCommentary by publisher's editorial staff

[d] Court Approval

A transfer is not invalidated if, after full disclosure of the relationships of the persons involved, the court approves the
instrument by order undétrob. Code § 2580 et sefgubstituted judgmentProb. Code § 21351(E)

[e] Court-Determined Absence of Fraud, Duress, Menace, or Undue Influence

A transfer is not invalidated if the court determines on clear and convincing evidence that the transfer was not the
product of fraud, menace, duress, or undue influeReelj. Code § 21351 (f§i)However, this exception applies only to
the following categories of instrument3rpob. Code § 21351 (e¥ee Prob. Code § 21351(a){1)

#® Instruments executed by persons who were not residents of California at the time the instruments
were executed.

# |nstruments that do not make transfers to the persons who actually drafted the instruments.

® |nstruments executed on or before July 1, 1993, by persons who were California residents at the time
the instruments were executed.

In making a determination that the transfer was not the product of fraud, menace, duress, or undue influence, the court
cannot consider any evidence given by the person who drafted the instruPneint Code § 21351 (¢see Prob. Code
§ 21351(a)(1)

PRACTICE TIP:
The effect of the preceding provisioRrob. Code § 21351 ({i)s to establish a rebuttable presumption of
invalidity underProb. Code § 2135@xcept as to a person who actually drafted an instrument that was
executed after July 1, 1993, by a California resident then residing in the state. As to the latter, the
presumption is conclusive rather than rebuttabeeProb. Code § 213151(d),(e);Rice v. Clark (2002)
28 Cal. 4th 89, 98, 120 Cal. Rptr. 2d 522, 47 P.3d 308k to other disqualified persons, the
presumption may be rebutted on a showing of clear and convincing evidence [Prob. Code §
213151(d),(e)]Commentary by publisher's

editorial staft
Legal Topics:

For related research and practice materials, see the following legal topics:
Estate, Gift & Trust LawPersonal GiftsElements of Valid GiftsGeneral OverviewEstate, Gift & Trust LawPersonal
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[Reserved]

8§ 60A.17[Reserved]
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§ 60A.30 Unified Transfer Tax System

[1] In General

The federal gift tax is imposed, for each calendar year, on taxable transfers of property by gift by any person (whether
resident or nonresident) during that calendar ye&.C. 8§ 2501(a)(1) see 88 60A.3160A.33. The federal estate tax is
imposed on the taxable estate of every decedent who is a citizen or resident of the United.Bt&e§ R001(d) Both

taxes are subject to related exemptions, deductions, exclusions, and credits that together enable tax-free transfers of
gifts, up to a certain amount for each gift, every year, as well as the tax-free transfer of additional property during life
and after death, up to a certain value.

Estate and gift taxes are effectively merged into a single tax scheme, often called the unified transfer tax, by both the
rate schedule and the exemption amount, which is actually a credit. Under a fully unified estate and gift tax, the
application of the gift tax credit to lifetime gifts would reduce the estate tax credit on a dollar-for-dollar basis.

The Economic Growth and Tax Relief Reconciliation Act of 2001 [Pub. L. No. 107-16] resulted in a partial undoing of
the unification of the gift and estate taxes. Although the same tax rate scheBu& B8 2001(¢)2502(a] remains

applicable for both the gift tax and the estate tax, and the term "unified cré&tC[ 88 2010(g)2505(a] is retained

until 2010, the gift tax exclusion amount is limited to $1,000,000, while the estate tax exclusion amount increases
gradually to $3,500,000 for estates of decedents dying in 2009. The estate tax is gradually phased out by increasing the
applicable exclusion amount and by reducing the maximum tax rate until its complete repeal ih.R020F 2010(d)

In contrast, the gift tax is not repealed. Because of a sunset provision in the 2001 act, however, the law effective prior to
that act is reinstated as of January 1, 2011, unless further legislation is enacted [Pub. L. No. 107-16, § 901(a); for more
detailed discussion of the repeal legislation and the issues it raises for estate plapedt). 60, Estate Planning, §

60.12A. See California Wills and Trusts, Ch. @yverview of Tax Laws Affecting the Disposition of Estai@satthew

Bender), for discussion of the modified carryover basis rules that replace the estate tax after its repeal. Because of the
temporary nature of the estate tax repeal (andrelated changes) under the 2001 tax legislation, most commentators
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believe that significant changes will be made to the 2001 legislation before the 2011 sunset date takes effect.

PRACTICE TIP:
Even if the estate and gift taxes remained fully unifieskg abovk a degree of disparity would exist
between the transfer tax treatment of wealth transfers by a donor during the donor's lifetime as opposed
to those made at the donor's death. This disparity exists because gifts are taxed on a "tax exclusive" basis
while transfers at death are taxed on a "tax inclusive” basis; that is, even the dollars used to pay estate tax
are themselves taxed, whereas gift tax is imposed only on the assets actually reaching the donee's
hands--the dollars used to pay the tax are not taxed themselves. This can result in a greater disparity than
it might seem at first glance. For example, if a hypothetical 50 percent tax bracket (which is in excess of
the current maximum rates, but useful for purposes of this example) applied equally to the gift and estate
tax brackets, the estate tax actually due would be effectively twice as much as the gift tax on the same
net amount received by the donee. For this reason, estate planners have long felt that gift taxes are
"cheaper" than estate taxes on comparable amounts of transferred assets received by intended
beneficiariesCommentary by Albert G. Handelman

[2] Operation of Unified Rate Schedule and Unified Credit

The unified rate schedule and unified credit will be in effect as described below until 2010 (in the absence of
Congressional action prior to that date relating to the estate tax repeal). The federal estate tax will not be applicable to
estates of decedents dying during 20LR]C. § 221(added by Pub. L. No. 107-16, 8 501(a)].

The gift and estate taxes share the same tax rate schedel&R.C. §8 2001(c2502(a). The rates in this table begin

at 18 percent of the tax base (taxable gifts or taxable estate) and rise to 50 percent as the tax base exceeds $2,500,000
[I.R.C. § 2001(c)(1) The maximum 50 percent tax rate applies to the estates of decedents dying, and gifts made, during
2002. The maximum tax rate thereafter decreases 1 percent each year until it becomes 45 percent in 2007; this
maximum rate remains in place until 2009, after which (under current law) the estate taotthe gift tax--is

repealed. After 2009, under current law, the maximum gift tax rate is scheduled to drop to 35 gdrecé€nt§ 2502 (a)

see § 60A.31[J] subject to the sunset provision noted in [Ahove

Both gift and estate taxes also provide for a unified credit against estate or gift tax that would otherwise beed@ie |
60A.31[4]. The applicable credit amount increases on a graduated basis over a specified span of years and is that
amount of credit which will exclude the "applicable exclusion amount." The 2001 act schedules the applicable exclusion
amount for estate tax to increase according to the following tafteG. § 2010(d)

Decedents dying in: Applicable exclusion amount:

2002 and 2003 $1,000,000
2004 and 2005 $1,500,000
2006, 2007, 2008 $2,000,000
2009 $3,500,000

Prior to the 2001 act, the applicable exclusion amount was scheduled to increase according to the tabldRbElBv [

2010(c)prior to amendment by Pub. L. No. 107-16, § 521(a)]. If the law effective prior to the 2001 act is reinstated
under the sunset provision in that akR[.C. § 2210 this table will again apply; thus, in 2011 the applicable exclusion
amount for both the estate tax and the gift tax would revert to $1,000,000, the amount scheduled to begin in 2006:

Decedents dying in: Applicable exclusion amount:
1998 $625,000
1999 $650,000
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2000 and 2001 $675,000
2002 and 2003 $700,000
2004 $850,000
2005 $950,000
2006 or later $1,000,000

Prior to the 2001 act, the applicable exclusion amount for the estate tax was the same as the applicable exclusion
amount for the gift taxI[R.C. 88 2010(c)2505(a}. Under the 2001 act, however, while the applicable exclusion

amount for estate tax increases according to the table above, the applicable exclusion amount for the gift tax is limited
to $1,000,000, and is not subject to adjustment for inflatldR.C. § 2505(d) The limitation of the applicable

exclusion amount for the gift tax to $1,000,000 makes lifetime giving in excess of that amount less attractive since
higher exclusion amounts are available for transfers at death beginning in 2004.

It is important to remember that for married couples, each spouse is entitled to a separate unified credit. Those credits
can fully shelter at least $2,000,000 of property from transfer tax (see the table above).

[3] Distinctions Between Gift Tax and Estate Tax

[a] Tax Treatment of Amounts Used to Pay Tax

The estate tax is imposed on the entire taxable estate of the decedent, including the amount that will not be transferred
to beneficiaries because it will have to be used to pay the estatedext.R.C. § 2001(afb)]. In contrast, the gift tax is
imposed only on the amount actually transferred to the dose®I[R.C. 88§ 2501(a2502(a]. The gift tax is paid by

the donor using other fund&R.C. § 2502(d) and the amount of tax paid generally is not itself subject to transfer taxes
(although it would be paid, in most cases, with money already taxed as income).

[b] Additional Exclusions Available Under Gift Tax

Two significant exclusions from the gift tax base are not available under the estate tax. First, the annual gift tax
exclusion covers aggregate gifts to any donee in a calendar year, up to the applicable annual exclusion amount. The
amount of the annual gift tax exclusion, which is subject to annual adjustment for inflation, is $11,000 for calendar
years 2002 through 2005IR.C. § 2503(h) Rev. Proc. 2004-71, 2004-50 I.R.B. 92005 exclusion amount)Rev.

Proc. 2003-852004 exclusion amount)Rev. Proc. 2002-7(R003 exclusion amount)Rev. Proc. 2001-5€2002

exclusion amount)]. For gifts made before 2002, the annual gift tax exclusion was $10F880 Proc. 2001-18

This exclusion is a major feature of estate planning because a series of annual gifts before the donor's death, to
numerous donees over a number of years, without exceeding the annual exclusion amount, can significantly reduce that
portion of a moderate size estate which will be subject to estate tax, without any transfer tax cost.

In addition, qualifying tuition payments and payments to medical care providers for the benefit of another individual are
excluded for purposes of the gift takR.C. § 2503(¢e) see § 60A.32[3] Inasmuch as providing for the education and
medical care of family members is an important aspect of practical estate planning, the impact of this gift tax exclusion
can be significant.

Legal Topics:

For related research and practice materials, see the following legal topics:
Tax LawFederal Estate & Gift TaxesGifts (IRC secs. 2035, 2501-2524)General OverviewTax LawFederal Estate & Gift
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TaxesGifts (IRC secs. 2035, 2501-2524)Annual ExclusionsTax LawFederal Estate & Gift TaxesGifts (IRC secs. 2035,
2501-2524)ElementsGeneral OverviewTax LawFederal Estate & Gift TaxesGifts (IRC secs. 2035,
2501-2524)Imposition of TaxesTax LawFederal Estate & Gift TaxesGifts (IRC secs. 2035, 2501-2524)Scope
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§ 60A.31 Computation of Gift Tax

[1] Initial Computation of Tax

The gift tax is computed on a calendar year basis with respect to all gifts made during theR/€ar§ 2501(d) The

tax base is the aggregate value of gifts for the calendar year, subject to certain exclusions and detRcGo8s2503

see § 60A.3R The tax bracket at which gifts are taxed begins in the highest bracket in which gifts were taxed in the last
prior gift tax year in which taxable gifts were made (subject, of course, to the current maximum rate). Therefore, in

order to determine the bracket and the tax due on taxable gifts made during the current year, it is necessary to determine
the sum of taxable gifts made for prior years, giving effect to all deductions or exclusions applicable in the years those
gifts were madel[R.C. § 2504(a)(b)]. Gift tax errors in previous years, other than simple valuation errors on which the
statute of limitations has run, must be corrected in determining the proper amount of prior gifts for the purpose of
computing the current year's taxR.C. 8 2504(c)Treas. Reg. § 25.2504-1{d)

Once the amount of taxable gifts for the current year and all prior years is determined, the gift tax is computed as
follows:

(1) A tentative tax is computed by applying the unified estate and gift tax raRE[ § 2001(c)see[3],
below] to the aggregate sum of the taxable gifts for the current year and each of the preceding calendar
periods [.R.C. § 2502(a)(1)

(2) Another tentative tax is computed by applying the same rate structure to only the aggregate sum of
the taxable gifts for each of the preceding calendar periods, but not the currentie@r § 2502(a)(3)

(3) The gift tax (prior to the application of the unified credit) is the first tentative tax as reduced by the
second tentative tax.R.C. § 2502(d)
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Thus, each successive gift is placed higher on the graduated rate structure. The following example demonstrates this
mechanism in the simplest way (and without reference to the actual statutory rates):

EXAMPLE:

Assume that a 30-percent rate applies to gifts under $1,000,000, and a 40-percent rate applies to gifts
over $1,000,000. Further assume that in prior years a donor has made taxable gifts totaling $1,000,000. If
the donor makes a further gift of $50,000 during the current calendar year, that gift will be effectively
subject to a 40-percent tax rate.

[2] Application of Unified Credit

Once the gift tax is initially determined, it is offset by the "applicable credit amount" of the unified csedit [R.C. 8§
2010(c)(table of graduated amounts); 88 60A.30[2], 60A.32[4]]. The applicable credit amount is exhausted when the
donor's total of post-1976 taxable gifts reaches the "applicable exclusion amount.” Only when the cumulative total
passes the "applicable exclusion amount” is there gift tax liability.

The "applicable credit amount" and the "applicable exclusion amount" are precisely equivalent only if the donor made
no pre-1977 gifts. Because the unified credit became applicable only in 1977 [Pub. L. 94-455, § 2001(b)(2), (d)(2)
(I.LR.C. 8 250%ffective only for gifts made after 1976)], donors with pre-1977 gifts received what appears to be a clean
slate, but there is some loss of the full benefit of the unified credit. There is a narrow exception to this rule, applicable to
gifts made after September 8, 1976, and before 19&& [.R.C. § 2505(h)This exception affects persons who took
advantage of a specific $30,000 exemption for gifts made in a calendar quarter (less amounts allowed under this
exemption in prior calendar years and calendar quarters) available under fdRn@r§ 2521 repealed by Pub. L. No.

94-55, § 2001(b)(3), prior to the effective date of the Tax Reform Act of 1976. On advice of counsel, some persons took
advantage of this exemption in the last quarter of 1976 based on the then-prevailing opinion that Congress would never
permit the full amount of the unified credit to take effect.

[3] Federal Gift Tax Rates

For gifts made before 2010, the federal gift tax rates are the same as the federal estate taRR 1@t&s3502(d) The
following rates are taken from the rate table set forthiC. § 2001(c)which sets the rates for the federal estate tax,
subject to the phased-in maximum rate limitations discussed below:

AMOUNT OF TAXABLE GIFT TAX

Not over $10,000 ............cc....... 18 percent of that amount.

Over $10,000 but not over $20,000 ...........c.cc...... $1,800, plus 20 percent of the excess of that
amount over $10,000.

Over $20,000, but not over $40,000 ............cc....... $3,800, plus 22 percent of the excess of that
amount over $20,000.

Over $40,000, but not over $60,000 ............ccc.... $8,200, plus 24 percent of the excess of that
amount over $40,000.

Over $60,000, but not over $80,000 .............ccc.... $13,000, plus 26 percent of the excess of that
amount over $60,000.

Over $80,000 but not over $100,000 ............ccce..e. $18,200, plus 28 percent of the excess of that
amount over $80,000.

Over $100,000 but not over $150,000 ..................... $23,800, plus 30 percent of the excess of that

amount over $100,000.
Over $150,000 but not over $250,000 ............ccuee... $388000, plus 32 percent of the excess of that
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amount over $150,000.

Over $250,000 but not over $500,000 .............c..c.... $70,800, plus 34 percent of the excess of that
amount over $250,000.

Over $500,000 but not over $750,000 ..................... $155,800, plus 37 percent of the excess of that
amount over $500,000.

Over $750,000 but not over $1,000,000 $248,300, plus 39 percent of the excess of

..................... such amount over $750,000.

Over $1,000,000 but not over $1,250,000 $345,800, plus 41 percent of the excess of

..................... such amount over $1,000,000.

Over $1,250,000 but not over $1,500,000 $448,300, plus 43 percent of the excess of

..................... such amount over $1,250,000.

Over $1,500,000 but not over $2,000,000 $555,800, plus 45 percent of the excess of

..................... such amount over $1,500,000.

Over $2,000,000 but not over $2,500,000 $780,800, plus 49 percent of the excess of

..................... such amount over $2,000,000.

Over $2,500,000 ..........cccuveuee. $1,025,800, plus 50 percent of the excess over
$2,500,000.

The maximum rate of tax as shown by the above table is gradually phased down for gifts made after 2002 and before
2010 ).R.C. 88 2001(c)(2)2502(a]. The maximum rates for those years are as shown below, and the tax brackets and
amounts setting forth the tax are adjusted accordingly:

Gifts made before 2002 55 percent
Gifts made in 2002 50 percent
Gifts made in 2003 49 percent
Gifts made in 2004 48 percent
Gifts made in 2005 47 percent
Gifts made in 2006 46 percent
Gifts made in 2007 through 2009 45 percent
Gifts made after 2009 35 percent
Legal Topics:

For related research and practice materials, see the following legal topics:

Tax LawFederal Estate & Gift TaxesGifts (IRC secs. 2035, 2501-2524)Imposition of TaxesTax LawFederal Estate &
Gift TaxesGifts (IRC secs. 2035, 2501-2524)ScopeTax LawFederal Estate & Gift TaxesGifts (IRC secs. 2035,
2501-2524)Valuation
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8 60A.32 Taxable Gifts

[1] In General

The tax base for the gift tax is the total amount of transfers by gift during the taxable year (as valued on the date of the
gift), less specified exclusions and deductiohnR [C. 88 2501(3)2503 2512(a].

The exclusions are for:

#® Certain qualifying educational and medical expenses paid on behalf of a dmeeeR.C. § 2503(g)
[3], below].

® |ifetime gifts covered by the annual exclusiageg I.R.C. § 2503(kannual exclusion amount of
$11,000 for gifts made in calendar years 2002 through 2005, and $10,000 for gifts made before 2002;
amount is subject to annual adjustment for inflati@®e alsd4], below.
The deductions are for:
# Gifts to spouses (the marital deductiosgg I.R.C. § 2573

#® Gifts to qualifying charitiesgee I.R.C. § 2532

The only practical difference between an exclusion and a deduction under the gift tax is that a return still must be filed
for a deductible charitable gift (no return is required for marital-deduction gifts) if the value of the gift exceeds the
annual exclusion amount, whereas no return is required for an excludedRji€.[§ 6019(a)see I.R.C. § 252&xtent

of available deductions)].

[2] Transfers by Gift
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[a] Basic Rule

The gift tax applies broadly to all transfers by gift, whether in trust or otherwise, and whether the gift is direct or
indirect, and whether the property is real or personal, or is tangible or intangRIE[ § 2511(d) For example, a

taxable transfer may be effected by the creation of a trust, the forgiveness of a debt, the assignment of a judgment, the
assignment of the benefits of an insurance policy, or the transfer of cash or sectirties. [Reg. § 25.2511-1{a)

[b] What Constitutes "Gift"

There has been confusion about the meaning of the word "gift" for gift tax purposes because the regulations expressly
negate donative intent as an essential element of a gift. Rather, the regulations claim to rely only on the "objective facts
of the transfer and the circumstances under which it is made, rather than on the subjective motives of th@ ceasor" |

Reg. § 25.2511-1(g)(13ee Commissioner v. Wemyss (1945) 324 U.S. 303, 306, 65 S. Ct. 652, 89 L. Houto&se

Treas. Reg. § 25.2512{8onative intent is element to be considered in determining whether transfer was made in
ordinary course of business)].

The practical meaning of the definition of "gift" for gift tax purposes is best understood in light of the statutory rule that
if property is "transferred for less than an adequate and full consideration in money or money's worth, then the amount
by which the value of the property exceed]s] the value of the consideration shall be deemed &gdt"§ 2512(h)

see, e.g., Priv. Ltr. Rul. 20053202drandchildren’s proposed renunciation of their interests in trust is gift for gift tax
purposes of value of renounced interests)]. Thus, if a transfer is supported by full consideration in money or money's
worth, there is no giftTreas. Reg. § 25.2511-1(g)(Bee Priv. Ltr. Rul. 20044200®usband'’s lump sum payment to

wife in exchange for her community property interest in husband's deferred compensation plan as part of marital
property settlement was transfer for full and adequate consideration and thus not subject to gift tax)]. The regulations
indicate that a bona fide sale or exchange in a business context will not be deemed a gift to any extent, even though the
transferor may have made a bad bargain in retrosfeesf. Reg. § 25.2512-81owever, in order for a transfer to be
deemed to have occurred during the ordinary course of business, it must be "bona fide, at arm's length, and free from
any donative intent"Treas. Reg. § 25.2512-8n short, although the regulations appear to dismiss donative intent as
critical, donative intent inherently enters into the determination of whether a transfer was made for valuable
consideration in a business contesg¢¢, e.g., Heringer v. Commissioner (9th Cir. 1956) 235 F.2d 149; Fxiltate of

Lang v. Commissioner (9th Cir. 1980) 613 F.2d 770, 773-[(74

No gift has been made unless the donor has effectively parted with "dominion and control" over the piiapedy [

Reg. § 25.2511-2(h)A person has effectively parted with dominion and control over property when the person has
disposed of property without retaining the right to change the disposition, whether for his or her own benefit or for
another person's benefififeas. Reg. § 25.2511-2(lgee, e.g., Priv. Ltr. Rul. 2005340{proposed assignment to
irrevocable trust of portion of potential proceeds from judgment or settlement in wrongful death action would constitute
completed gift at time of assignment)]. A gift is incomplete if the donor reserves the power to revest beneficial title to
the property in himself or herself, to name new beneficiaries, or to change the interests of the beneficiaries as between
themselvesTreas. Reg. § 25.2511-2{cA donor can retain dominion and control over gift property transferred to a
trustee, by reserving various powers over the trust property. Dominion and control also can be retained in less formal
ways. If, for example, the gift property is cash and the mode of transfer is a check, the donor is deemed to retain
dominion and control over the property until the check is presented to the bank and paid, because the donor can stop
payment on the check at any time before it has been p&sitate of Dillingham v. Commissioner (10th Cir. 1990) 903

F.2d 760, 762-763 Estate of Gagliardi v. Commissioner (1987) 89 T.C. 1207, 12This can be critical when a gift

is made by check and the donor wants the gift to be qualified for the annual gift tax exclusion. For example, if a donor
gave the donee a check for $11,000 (the amount of the annual exclusion) on December 24, 2003, and the check was
paid on January 5, 2004, when the donee presented it to the bank, then the gift is deemed to have been completed (and
qualified for the annual gift tax exclusion) in January 2004, not in December 2003.



Page 308
23-60A Callifornia Legal Forms--Transaction Guide § 60A.32

A revocable trust is not a gift at the time it is createdBurnet v. Guggenheim (1933) 288 U.S. 280, 288, 53 S. Ct. 369,

77 L. Ed. 748. Only as distributions are made from a revocable trust, and thus pass beyond the donor's power to take
back, does a taxable gift occur. Therefore, a transfer may be deemed complete enough to constitute a taxable gift at the
time of the transfer, yet be considered incomplete enough (because of powers retained by the donor) to be brought back
into the donor's taxable estate.

The qift tax applies only to transfers of a beneficial interest in property, not to transfers of bare legal title. Thus, a

transfer in trust is a gift only to the extent that beneficial interests pass to someone other than the settlor. Transfers by
the trustee under the terms of the trust (such as a distribution to the remainder beneficiary) are not themselves gifts if the
transfer does not pertain to property in which the trustee has a beneficial infeneest.[Reg. § 25.2511-1{9)

[c] Effect of Disclaimers

The estate and gift tax laws generally adopt the concept that one who has the power to take possession of property
should be treated as the owneeég, e.g., |.R.C. §8§ 2033036 2037, 2038 2511, 2514(b)(decedent's gross estate

includes value of all property to extent of decedent's interest in that property at death; transfers in which transferor
retains interest are included in transferor's gross estate; transfers taking effect only on or after transferor's death are
included in transferor's gross estate; revocable transfers are included in transferor's gross estate; gift tax is applicable
whether transfer is direct or indirect, in trust or otherwise; gift tax treatment of general powers of appointment)]. Thus,
it is arguable that if A makes a gift to B, and B refuses to accept the gift knowing it will pass by default to C, B should
be treated as making a gift of the property to C. However, under the tax law, if B makes a "qualified disclaimer” with
respect to property that B is entitled to receive, the property is treated as passing directly from the original donor (A) to
the taker in default (C)I[R.C. § 2518(d) There is no taxable gift from B to C. This rule applies for purposes of both

the gift tax and the estate takkRR.C. § 2518(d)

A "qualified disclaimer" is an irrevocable and unqualified refusal to accept an interest in property, made in writing
[I.LR.C. 8 2518(b)(1) The refusal must be made before the disclaiming party has accepted the interest or any of its
benefits [.R.C. § 2518(b)(3) Acts indicative of acceptance include using the property or an interest in the property,
accepting dividends or rents from the property, anddirecting others to act with respect to the property or an interest in
the property Treas. Reg. § 25.2518-2(d)(kee Estate of Engelman v. Commissioner (2003) 121 T.Gt&mpted
disclaimer of property by executor of decedent's estate on decedent's behalf was not qualified disclaimer because
decedent's exercise of power of appointment over property, effective on her death, constituted acceptance of property
under California law)].

The written refusal must be received by the transferor of the interest, his or her legal representative, or the holder of
legal title to the property to which the interest relates not later than the date nine months after the later of (1) the date the
transfer creating the interest is made or (2) the day the disclaiming party turh&®22.[g8 2518(b)(3) A final

requirement is that, as a result of the disclaimer, the interest passes to another person without any direction on the part
of the disclaiming party (or to the decedent's surviving spouse if the transfer occurs on the transferor's eatl®) [
2518(b)(4). Regulations expand on these rules at lengde[Treas. Reg. 8§ 25.251825.2518-225.2518-3.

A donee may disclaim only a portion of an interest in property if he or she chooRe&8 [§ 2518(c)(]) However, the

disclaimed portion must be an undivided portidiR[C. § 2518(c)(%)Treas. Reg. § 25.2518-3(a)(1](ijFor example, a

wife's disclaimer of her survivorship interest in a joint brokerage account with her husband constituted a qualified
disclaimer even though, before making the disclaimer, she made cash withdrawals from the account and sold certain
securities in the account. Despite the cash withdrawal and sale of securities, the disclaimer was a qualified disclaimer
because the cash and securities were separable assets, and the wife did not accept the benefits of the disclaimed interest
[see Treas. Reg. § 25.2518-3(a)(1)(iDetter Rul. 200503021

Property passing to a tax-exempt charity as a result of a disclaimer qualifies for the estate tax charitable deduction [
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Priv. Ltr. Rul. 200519042daughter's disclaimer of interest in residue of mother's estate, which resulted in transfer of
residue to charity of which daughter is president, is qualified disclaimer as long as charity's charter and bylaws are
amended to require that no person may have wholly discretionary power to direct distribution of funds received by
reason of that person's disclaimer, and that disclaimed funds will be held in segregated account)].

For additional discussion and forms for making disclaimers, see 88 60A.230-60A.232.

[d] Effect of Powers of Appointment

The treatment of disclaimers is somewhat inconsistent with the gift tax treatment of powers of appointment. The
exercise or release of a general power of appointment is treated as a gift by the holder of the power to the beneficiary of
the appointment or the taker in defadlH.C. § 2514(H)

If a general power of appointment must be exercised within a specific time, the lapse of the power is treated as a taxable
releasellR.C. § 2514(eflapse of power during life of individual possessing power is deemed release of power)]. This

rule is subject, however, to an important exception. A lapse is treated as a taxable gift during a calendar year only to the

extent that the value of the property subject to the lapsed power exceeds the greater of $5,000 or 5 percent of the value

of the property out of which the power could be satisfied (a "five and five powkeR)C. § 2514(4)

The definition of "general power of appointment” for gift tax purposes is the same as under the estde taR.[C. 88
2041(b)(1) 2514(c]. Thus it includes powers to appoint to the holder of the power, his or her estate, his or her
creditors, or the creditors of his or her estate. It does not include certain powers subject to an ascertainablessgandard [
I.R.C. § 2514(c)(T)and certain jointly held powersge I.R.C. § 2514(c)(2(3)].

[3] Exclusion for Educational and Medical Expenses

Certain "qualified transfers" in the form of payments for tuition or medical care for another individual are excluded
from the definition of "gift" for federal gift tax purposesde I.R.C. § 2503(e)(IL)A "qualified transfer" is defined as

any amount paid on behalf of an individual either (1) as tuition to an educational organization for the education and
training of that individual or (2) to any person who provides medical csee [.R.C. § 213(ddefinition)] with respect

to that individual, as payment for medical cat&R[C. § 2503(e)(3)

The qualifying educational organizations are those that normally maintain a regular faculty and curriculum and
normally have a regularly enrolled body of pupils or students in attendance at the place where educational activities are
regularly carried onl[R.C. § 170(b)(1)(A)(i} The exclusion applies to tuition for both full-time and part-time students

but applies only to tuition. Amounts paid for books, supplies, dormitory fees, or boarding do not quediés[ Reg. 8
25.2503-6(b)(2)

Qualifying "medical care" is any of the followind.R.C. § 213(d)(1])

#® The diagnosis, cure, mitigation, treatment, or prevention of disease, or for the purpose of affecting
any structure or function of the body.

® Transportation for medical care.
# Insurance covering medical care.
Amounts paid by the donor for medical care are not subject to the exclusion to the extent that the donee receives

reimbursement from an insurance company. Ifa donor previously paid qualifying medical care costs for a donee, a
taxable gift is deemed to occur on the date the donee receives the insurance reimburEeraenREg. §
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25.2503-6(b)(3)

To qualify for the exclusion, the payments must be made directly to the educational institution or medical care provider.
Indirect payments, such as payment to the individual (who has made or will make payment to the school or care
provider), do not qualify Treas. Reg. § 25.2503-6{cMoreover, the regulations take the position that a transfer to a

trust established to pay tuition or medical costs does not qualify for the exclusion, on the theory that the use of a trust
does not constitute a direct transfer to the educational organization or medical care prongdsr Reg. §

25.2503-6(c) On the other hand, the exclusion is allowed without regard to the relationship between the donor and the
donee Treas. Reg. § 25.2503-6{a)

The exclusion for medical care and tuition generally covers transfers that most donors are not likely to perceive as

"gifts" in the conventional sense. In many cases, the statutory exclusion will not be strictly necessary because the
payment will be in satisfaction of the donor's legal obligation of support, and therefore not a gift for purposes of the gift
tax. However, the exclusion can serve some valuable estate planning ends. For example, a grandparent might pay the
tuition of a grandchild even though the grandchild's parents are still alive and can afford the tuition themselves. The
transfer amounts to a gift from the grandparent to the parents, but avoids transfer tax without consuming any portion of
the annual gift tax exclusion. (For an individual retirement account that can be used to pay a beneficiary's postsecondary
education expenses, including room and board if applicabld,Re@. § 530) Note that transfers which qualify for the

gift tax exclusion for educational and medical expenses unRet. § 2503(eare also excluded from treatment as
generation-skipping transfersR.C. § 2611(b)(1))

[4] Annual Exclusion

[a] In General

In determining the total amount of the taxable gifts for a calendar year, an exclusion (called the "annual exclusion") is
available for gifts made to each donee by each donor during the calendal.iRe@r E 2503(d) The amount of the

annual gift tax exclusion, which is subject to annual adjustment for inflation, is $11,000 for calendar years 2002 through
2005 |.R.C. § 2503(ly) Rev. Proc. 2004-71, 2004-50 |.R.B. Q@D0O5 exclusion amount)Rkev. Proc. 2003-882004
exclusion amount)Rev. Proc. 2002-7(R003 exclusion amount)kev. Proc. 2001-5@002 exclusion amount)]. For

gifts made before 2002, the annual gift tax exclusion was $10,0R6\. Proc. 2001-18 The exclusion applies

separately to each donee, without limitation on the number of dosees¢.g., Priv. Ltr. Rul. 20053300dash

contribution to tax-exempt club will be treated as gift to club as single entity that will qualify for annual gift tax

exclusion to extent it does not exceed annual exclusion amount)].

The annual exclusion is available only for a gift of a "present interé®'C. § 2503(H) A present interest is an

"unrestricted right to the immediate use, possession, or enjoyment of property or the income from property (such as a
life estate or term certain)Tfeas. Reg. § 25.2503-3(bJ-or instance, gifts of LLC membership interests in a

tree-growing business were found to be gifts of future interests due to the restrictions against transfer in the LLC
agreement and the expectation that the business would not generate income for years to come, resulting in a federal gift
tax deficiency over $600,000Hackl v. Commissioner (2002) 118 T.C. No.(tdurt rejected argument that when gift

takes form of outright transfer of equity interest in property, that alone is sufficient to qualify transfer as one of present
interest)].

The annual exclusion plays an important part in gift planning because a regular program of annual gifts to multiple
donees can avoid a substantial amount of transfer tax. The excluded amounts not only avoid the gift tax; they are also
excluded in the computation of adjusted taxable gifts under the estate tax and thus do not push the taxable estate into
higher brackets. As with all gifts, income and appreciation of the transferred property are removed from the donor's
estate. Further, the amount of the annual exclusion can be effectively doubled if gifts are made by a husband and wife
[see |I.R.C. § 2513(dpift splitting)].
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The reciprocal trust doctrine has been applied to deny the availability of the annual exclusion in various cases. For
instance, annual exclusions were unavailable for a couple's transfers to their nieces and nephews when the donees'
parents made reciprocal gifts to the donors' children. While the reciprocal trust doctrine (under which the substance
rather than the form of a transaction is examined) was developed in the trust context, the doctrine is applicable in this
non-trust context as well Bather v. Comm'r (8th Cir. 2001) 251 F.3d 1168e Estate of Schuler v. Commissioner,

T.C. Memo 2000-392aff'd, 282 F3d 575 (8th Cir. 2002ransfers to brother's family were indirect gifts to his own
family, by application of reciprocal trust doctrine)].

Gifts to the donor's spouse who is a U.S. citizen generally are not subject to gift taxsateallR.C. § 25235],

below]. Gifts to the donor's spouse who is not a citizen of the United States are subject to an exclusion greater than the
annual gift tax exclusiorsee |.R.C. § 2523(j) The larger annual exclusion is allowed because the federal gift tax

marital deduction is generally unavailable for transfers to spouses who are not citieedss.C. § 2523(i)(1)The

amount of the annual exclusion is adjusted annually for inflatid®.C. § 2503(H) For gifts made in 2005, the amount

of the exclusion is $117,000.R.C. §8 2503(h)2523(iy Rev. Proc. 2004-71, 2004-50 I.R.B. 97For gifts made in

2004, the amount of the exclusion is $114,00R¢v. Proc. 2003-8% For gifts made in 2003, the amount of the

exclusion is $112,000 Rev. Proc. 2002-7Q For gifts made in 2002, the amount of the exclusion is $110,0B@y.

Proc. 2001-59.

[b] Application to Future Interests

The annual exclusion does not apply to "gifts of future interests in propdm.g. § 2503(H) The original rationale

for this exception was that the value of a future interest can be difficult to determine, but this rationale is not always
consistent with the definition of "future interests" established by the regulations and the courts. The regulations define
"future interests" as including reversions, remainders, and other interests or estates (whether vested or contingent, and
whether or not supported by a particular interest or estate) that are limited to commence in use, possession, or
enjoyment at some future date or time. The term has no reference to such contractual rights as exist in a bond, note
(even if bearing no interest until maturity), or a policy of life insurance, the obligations of which are to be discharged by
payments in the future. However, a future interest in such a contractual obligation may be created by limitations
contained in a trust or other instrument of transfer used in effecting algéag. Reg. § 25.2503-3(a)

Thus the regulations distinguish between an outright gift of property that naturally results in future cash flow (eligible

for exclusion) and a future interest created through the form of the transfer. A zero-coupon bond given outright qualifies
for the exclusion, but a regular-coupon bond transferred in trust to accumulate the interest and distribute it along with
the principal at the bond's maturity does not qualify for the exclusion, even though these may be economically identical
scenarios. Moreover, if the zero-coupon bond were placed in trust, to be distributed only at maturity, the transfer in trust
would be disqualified from the exclusion as a future interest. In short, the use of a trust, when a trust is not strictly
necessary to accomplish the estate planning ends of the donor, can jeopardize the exclusion. This is highlighted in two
examples in the regulations:

EXAMPLE:

C transfers an insurance policy on C's life in trust for D. On C's death, the proceeds of the policy are to
be reinvested and the income is to be paid to D. D's interest is a future interest, not qualifying for the
exclusion [Treas. Reg. § 25.2503-3(&xample 2]. Had C simply transferred the policies outright to D,
the exclusion would have been available, despite the fact that the proceeds would be paid only in the
future.

EXAMPLE:
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J transfers real property in trust, subject to a mortgage. The trust terms require that the income from the
property be used to repay the mortgage, with the beneficiary K to receive income only after the mortgage
is repaid. K's interest is a future interest, and therefore the transfer does not qualify for the exclusion [
Treas. Reg. § 25.2503-3(&@xample 5]. Had J transferred the property outright to K, the exclusion would
have been available even though K would have been obliged to service the mortgage debt or lose the

property.

[c] Application to Income Interests

In contrast to a disqualified "future interest," the regulations characterize the "unrestricted right to the immediate use,
possession, or enjoyment of property or the income from property (such as a life estate or term certain)" as a present
interest in propertyTreas. Reg. § 25.2503-3{bkee, e.g., Priv. Ltr. Rul. 20053202drandchildren’s proposed

renunciation of their interests in trust is gift for gift tax purposes of value of renounced interests, and this value qualifies
for annual gift tax exclusion as gifts of present interests)]. Thus, an income interest in property transferred in trust
qualifies for the exclusion, at least if the income interest takes effect as of the inception of the transfer. Only the income
interest qualifiesgee Treas. Reg. § 25.2503-3(b)

For instance, if A transfers property in trust, with income to B and remainder to C, the value of the transfer must be

divided into the portion allocable to the income interest and the portion allocable to the remainder. This allocation is
made according to standard tables in the regulatises Treas. Reg. § 25.2512-§(d)he annual exclusion applies

only against the value of the income interest as so measured. This is true even if the income beneficiary is also the
remainder beneficiary.

The regulations indicate that the income interest must be "unrestrictedTreas. Reg. § 25.2503-3(l)he apparent
purpose of this requirement is to ensure that the value of the income interest can be determined. If the income, for
instance, were subject to accumulation at the discretion of the trustee, then theincome interest would not be a present
interest and therefore would not qualify for the exclusidrefs. Reg. § 25.2503-3(&xample 1]. If the trustee had
complete discretion to sprinkle income between multiple income beneficiaries, none of the beneficiaries would have an
interest of ascertainable value, and none of these interests would qualify for the exclusias Reg. § 25.2503-3(c)
example 3].

The power of the trustee to distribute corpus inherently diminishes the value of an income interest, and if the power is
entirely discretionary, then the income interest is likely to lack any ascertainable value and therefore also likely not to
qualify for the exclusion. However, a power to distribute corpus to the income beneficiary is disregarded in measuring
the value of that beneficiary's income interddR[C. § 2503(h)Treas. Reg. § 25.2503-3(b)

[d] Special Problems Involving Transfers to Minors

Transfers to minors have raised numerous issues under the future interest rule. A gift to a minor generally entails control
of the property by an adult. Even when control is not provided by a trustee, the legal disability of a minor in dealing
with his or her own property may leave control in a parent, legal guardian, or legal custodian. At one time, whether an
outright gift of property to a minor could be treated as a present interest was questionable, given the limitation on the
child's own control. However, an outright gift to a minor has long been treated as a present interest, whether or not a
legal guardian has been appointed. Limitations placed on the child or the guardian by state law are disregarded. Only
limitations on present enjoyment created by the form of the gift (as in a transfer in trust) raise the question of the
existence of a future interest]954-2 C.B. 319. Even when a trust is created, the transfer may be treated as an outright
gift if the powers of the trustee are the same as those of a legal guard@®9-1 C.B. 690Q. If the powers of the

trustee exceed those of a guardian, the income interest may qualify as a present interest even if the remainder interest
does not$ee Treas. Reg. § 25.2503-4(c)
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Additional protection exists for gifts to minors. A transfer for the benefit of a donee under age 21 on the date of the gift
will not be treated as a gift of a future interest (and therefore will qualify for the annual exclusion) if all of the following
conditions are met |R.C. § 2503(c)Treas. Reg. § 25.2503-4{a)

# Both the property itself and its income may be expended by or for the benefit of the donee before he
or she reaches age 21.

# Any portion of the property and its income not expended by or for the benefit of the donee will pass
to the donee when he or she attains age 21.

# |f the donee dies before age 21, any portion of the property or its income not disposed of will be
payable either to the estate of the donee or as the donee may appoint in a general power of appointment.

Transfers to trusts meeting these requirements will qualify for the annual exclusion. The entire amount of the transfer,

not just the portion allocable to the income interest, will qualify. In effect, transfers to qualifying trusts (sometimes
referred to as "minors' qualifying trusts") are treated the same as an outright gift to the minor beneficiary if both income
and corpus are paid as required. An income interest alone that meets the above requirements will qualify for the
exclusion, even if the remainder interest does n@mmissioner v. Herr (3d Cir. 1962) 303 F.2d 780, 78Rev. Rul.

68-670, 1968-2 C.B. 41B Thus, if an income interest must either be used or accumulated for a minor beneficiary, with

any accumulated income distributed to him or her at age 21 or paid as required above if he or she dies before age 21, the
value of the income interest qualifies for the exclusion even if corpus (other than accumulated income) is distributed to

a different remainder beneficiary.

The trustee may be allowed complete discretion to distribute or accumulate in€Cosas.[Reg. § 25.2503-4(b){1f

the trust provides the donee with a power of appointment (in lieu of requiring distribution to the donee's estate), this
power may be exercisable by will or during the donee's life, as long as it is not subject to substantial restrictions. The
fact that state law may limit the donee's ability to exercise a power of appointment or to make a will is disregarded, and
the trust instrument may name the takers in default of appointment by the dimees.[Reg. § 25.2503-4(b)

Gifts made under the California Uniform Transfers to Minors Act would qualify for the exclusion because they meet the
conditions ofl.R.C. § 2503(c]see Rev. Rul. 59-357, 1959-2 C.B. 21Phis is true even though the statute requires
distribution at age 18 rather than age 21 (unless postponed to the latter da&s). [Rul. 73-287, 1973-2 C.B. 324ee

60A.4Q.

An important technique devised to ensure an exclusion for gifts in trust to minors is the so-called "Crummey" power (or
Crummey trust)$ee Crummey v. Commissioner (9th Cir. 1968) 397 F.2} ®bich is often used with minor

beneficiaries, although its use is not limited to those situations. In a Crummey trust, the minor beneficiary is given the
power to demand distribution of transfers made to the trust during the calendar year, often limited to the amount of the
annual gift tax exclusion, the amount covered by a "five or five power," or some other specified part of the entire
amount contributed during the year. Transfers subject to this power are present interests and therefore are qualified for
the exclusion, even though, as a practical matter, it might be very difficult for a young beneficiary to request and obtain
a distribution [ Crummey v. Commissioner (9th Cir. 1968) 397 F.2d 82, 88ev. Rul. 73-405, 1973-2 C.B. 32kut

see Estate of Trotter v. Commissioner, T.C. Memo 2001(2E@mmey powers may be disregarded in certain

situations)]. Thus, a trust with a proper Crummey power can be established with any other terms, such as mandatory
accumulation of income,and still serve as a vehicle for continuing excludable transfers. For additional discussion of
Crummey trusts and Crummey powers, see Chlrf@yocable Trusts and California Wills and Trusts, Ch. 114,
Irrevocable Inter Vivos Trusts(Matthew Bender).

[5] Marital Deduction
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The gift tax marital deductiorse |.R.C. § 2533s essentially identical to the unlimited estate tax marital deduction.

The aggregate value of gifts to the donor's spouse is not included in taxable gifts, unless the spouse's interest is
terminable. Similarly, under the estate tax, the terminable interest hurdle is avoided by granting the spouse a life estate
coupled with a general power to appoint corpus (thereby bringing the corpus into the gross estate), or by granting the
spouse a life estate alone and electing to subject the corpus to estate taxation in the spouse's gross estate at death (a
QTIP trust) |.R.C. § 2523(e)(f); see I.R.C. § 2044see alsdCh. 71,Marital Deduction Trust Provisiong.

The federal gift tax marital deduction generally is unavailable for transfers to spouses who are not citizens of the United
States $ee I.R.C. § 2523(i)(].)Instead, an enhanced annual exclusion is available for gifts to noncitizen spseses |
I.R.C. § 2523(i). For additional information about this exclusion, see [4]E]pve

[6] Charitable Deduction

The gift tax charitable deductiosée I.R.C. § 2532which excludes gifts to qualifying charitable beneficiaries from the

gift tax, is also essentially identical to its estate tax countergg@eCh. 69,Charitable Dispositions]. One practical
distinction is that a separate gift tax return must be filed if the amount of the gift exceeds the annual excRorg|[
6019(a). The rules governing split-interest charitable trusts are perhaps more significant in the gift tax context because,
in view of the income tax deduction for charitable contributiosed[|.R.C. § 664these trusts are more often created

before death. For discussion of these rules, see CIglé;Interest Charitable Trustsand California Wills and

Trusts, Ch. 116Charitable Remainder Trust{Matthew Bender).

Legal Topics:

For related research and practice materials, see the following legal topics:

Tax LawFederal Estate & Gift TaxesGifts (IRC secs. 2035, 2501-2524)General OverviewTax LawFederal Estate & Gift
TaxesGifts (IRC secs. 2035, 2501-2524)Annual ExclusionsTax LawFederal Estate & Gift TaxesGifts (IRC secs. 2035,
2501-2524)Imposition of TaxesTax LawFederal Estate & Gift TaxesGifts (IRC secs. 2035, 2501-2524)ScopeTax
LawFederal Estate & Gift TaxesGifts (IRC secs. 2035, 2501-2524)Valuation
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§ 60A.33 Gift of S Corporation Stock to Trust

A gift to a trust of stock in an S corporation will cause the corporation to lose its S corporation status unless (1) the
donee trust meets specified requirements and (2) the gift does not otherwise endanger the corporation'seéestatus [
generally I.R.C. § 136&t seq. (Subchapter S); Ch. 2Becting Subchapter S Statlisn this regard, an S corporation
may have no more than 100 shareholdéR.L. § 1361(b)(1)(A) and all of those shareholders must be individuals,
estates, qualifying trusts, or tax-exempt organizatieege|[l.R.C. § 1361(b)(1)(B3ee also I.R.C. § 1361(c)(6)

(eligibility of tax-exempt organizations describediR.C. 88 401(apnd501(c)(3)].

A trust may hold stock in an S corporation only if specific requirements are met. If a U.S. citizen or resident is treated as
owner of all of the trust under the grantor trust rulsesd I.R.C. § 671 et ségthe trust may properly hold the stock

during the owner's lifetime and for two years thereaftd®.[C. § 1361(c)(2)(A)(i)(ii)], and the deemed owner or the

deemed owner's estate will be treated as the sharehdl®eC[ 8§ 1361(c)(2)(B)(i)ii)]. If a trust was created primarily

to exercise the voting power of S corporation stock, it may properly hold the stock without time limitdtiR3. [§
1361(c)(2)(A)(iv), and each beneficiary will be treated as a shareholder¢. § 1361(c)(2)(B)(iV)

A qualified Subchapter S trust (QSST) may hold stock in an S corporation without time limitatiBrS.[8 1361(d)
and an electing small business trust (ESBT) may also hold stock in an S corpot&i@h g 1361(d) For discussion
of these trusts and limitations on their use, see ChCtbnplete Revocable Trust Forms .

Legal Topics:

For related research and practice materials, see the following legal topics:

Business & Corporate LawClosely Held CorporationsGeneral OverviewBusiness & Corporate
LawCorporationsFinanceGeneral OverviewTax LawFederal Estate & Gift TaxesGifts (IRC secs. 2035,
2501-2524)General Overview
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8 60A.34 Gift Tax Return

A federal gift tax return (IRS Form 709) must be filed on or before April 15th of the year after the year in which a gift is
made [.R.C. § 6075(b)(1) A short-form gift tax return (IRS Form 709-A) may be used by spouses who elect to split
gifts [see I.R.C. § 2513(dpift made by one spouse may be considered as made half by one spouse and half by other
spouse)]. If a donor dies in the year in which taxable gifts were made, the gift tax return for that year must be filed not
later than the due date for filing the estate tax return, including extendieh€[ § 6075(b)(3)see I.R.C. § 6018 state

tax return is called "return relating to large transfers at death” after 2009)].

A gift tax return need not be filed in any of the following circumstandd?.C. 8 601%

#® The value of the gift, when added to the value of all other gifts to the same donee during the calendar
year, does not exceed the amount of the annual gift tax excluséanl [R.C. 88 2503(b2523(i)(2].

# The donor makes medical payments on behalf of the donee or pays tuition to a qualifying
educational organization on behalf of the doneR.[C. § 2503(q)

#® The giftis to a spouse who is a U.S. citizéR.C. § 2523(a)(i)].

® The gift qualifies as a deductible charitable contributised I.R.C. § 2532and is a gift is of the
donor's entire interest in the gift property,and the donor has not transferred any other interest in the gift
property for less than adequate and full consideration in money or money's worth for a noncharitable use.

# [f the gift qualifies for a charitable deductiosde I.R.C. § 2522(Hlas a "qualified conservation
contribution,” which is a contribution of a "qualified real property interest" to a charity exclusively for
conservation purposesde |I.R.C. § 170(h)
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An extension of time to file a federal gift tax return may be obtained by filing IRS Form 8892 when the donor is not
applying for an extension of time to file an income tax return. It may also be used to make a payment of gift tax when a
donor is applying for an extension of time to file Form 709.

Legal Topics:

For related research and practice materials, see the following legal topics:

Tax LawFederal Estate & Gift TaxesGifts (IRC secs. 2035, 2501-2524)General OverviewTax LawFederal Estate & Gift
TaxesGifts (IRC secs. 2035, 2501-2524)Imposition of TaxesTax LawFederal Estate & Gift TaxesGifts (IRC secs. 2035,
2501-2524)ScopeTax LawFederal Estate & Gift TaxesGifts (IRC secs. 2035, 2501-2524)Valuation
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§ 60A.35 Income Tax Consequences of Gifts

Gifts during the donor's life are not subject to income tax when received by the ddRg& g 102(a) This rule
applies only to the transferred property, not to any subsequently received income from the property, and it does not
apply to a gift of income from property.R.C. § 102(b)

The income tax basis of property received as a gift is generally the same as the basis in the hands of th& dor®r [
1015(a). However, if the fair market value of the property at the time of the gift is less than its basis, the donee must
use the fair market value to compute a taxable loss (but not gain) on the donee's sale of the prBp@rt§ 1015(d)

The basis of the donee will be increased by any gift tax paid by the donor on the appreciated value of the property
[I.LR.C. 8 1015(d)(g)

Legal Topics:

For related research and practice materials, see the following legal topics:

Tax LawFederal Estate & Gift TaxesGifts (IRC secs. 2035, 2501-2524)General OverviewTax LawFederal Income Tax
ComputationGross Income (IRC sec. 61)Tax LawFederal Income Tax ComputationSales & ExchangesBasis (IRC secs.
1011-1017, 1019, 1021, 1023)Gifts & Transfers in Trust
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[Reserved]

8§ 60A.36[Reserved]
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8 60A.40 California UTMA

The California Uniform Transfers to Minors AdPfob. Code 8§ 3900 et sgdthe UTMA) provides a honexclusive
method for giving property to minors without the creation of a guardianship or sestiProb. Code § 3925
Testamentary or inter vivos transfers of any type of property or property interest may be made under thedd&€MA [
Prob. Code §8 3901(f8903-3907.

Under the UTMA, property is transferred to a custodian who holds, manages, and invests the psepdetyp. Code

§ 3913. The custodial property is indefeasably vested in the minor, subject to the rights, powers, duties, and authority
granted to the custodian by the UTMRIob. Code 8§ 3911(B) The property is transferred to the minor when he or she
reaches age 18¢e Prob. Code 8§ 3920.5{ghnless the instrument of transfer provides for a longer custodial period,

which may be up to age 21 for property transferred by irrevocableRyititj. Code 8§ 3920.5(g)or age 25 for property
transferred (1) on the occurrence of a future event, (2) by the exercise of a power of appointment, or (3) from a personal
representative or trustee when there is no will or trust authorizing a transfer under the UPFbIA Code § 3920.5(¢)

(d), (F)].
Legal Topics:

For related research and practice materials, see the following legal topics:
Estate, Gift & Trust LawPersonal GiftsGifts to MinorsGeneral OverviewEstate, Gift & Trust LawPersonal GiftsGifts to
MinorsCustodial Duties & RightsEstate, Gift & Trust LawPersonal GiftsGifts to MinorsUniform Acts
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8 60A.41 Gifts Under the UTMA

The procedural requirements for completing a transfer under the UTMA vary depending on the type of property
transferred and, in some cases, on whether the custodian or another party will be the trasesdPoolp. Code §
3909(a)(1)-(7) see also § 60A.43[1] These requirements are relatively simple, particularly in comparison to the

creation of a typical trust. Essentially, the transferor must place the property or a specified instrument of title (depending
on the kind of property involved) into the possession or control of the custodian and state that the transfer is made under
the UTMA. The precise methods for transferring specific kinds of property are discussed in dgtéd4n123

Although the UTMA states that the transferor must place the custodian in control of the custodial property as soon as
practicable Prob. Code 8§ 3909({)it also provides that failure to comply with that requirement will not affect an

otherwise valid transfelFrob. Code § 3911(a)(])

Each transfer under the UTMA may be made for only one miRoolp. Code § 3910 A transfer made under the
UTMA is irrevocable Prob. Code § 3911(B)

Legal Topics:

For related research and practice materials, see the following legal topics:
Estate, Gift & Trust LawPersonal GiftsGifts to MinorsGeneral OverviewEstate, Gift & Trust LawPersonal GiftsGifts to
MinorsCustodial Duties & RightsEstate, Gift & Trust LawPersonal GiftsGifts to MinorsUniform Acts
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§ 60A.42 Testamentary Transfers and Other Transfers to Take Effect on Occurrence of a Future Event

A transferor may make a revocable nomination of a custodian to receive property for a minor beneficiary on occurrence
of a future event. The nomination may be made in a will, trust, deed, an instrument exercising a power of appointment,

or in a writing designating a beneficiary of contractual rights that is registered with or delivered to the payor, issuer, or
other obligor of those rightdrob. Code § 3903(akee Prob. Code § 6341 et s¢tpstamentary dispositions)]. Such a
nomination does not create custodial property until the nominating instrument becomes irrevocable or the transfer to the
nominated custodian is completed. Unless previously revoked, the custodianship becomes effective on the occurrence of
the specified evenHrob. Code 8§ 3903(f)A personal representative or trustee may make an irrevocable transfer to a
custodian as authorized in the governing will or trisstd Prob. Code § 395

A testamentary gift under the UTMA to a person who, prior to distribution, has attained the age at which the
custodianship was to terminate, will be deemed to be a direct devise to that person unless the will clearly requires
otherwise Prob. Code § 6341(h)

Legal Topics:

For related research and practice materials, see the following legal topics:
Estate, Gift & Trust LawPersonal GiftsGifts to MinorsGeneral OverviewEstate, Gift & Trust LawPersonal
GiftsProceduresGeneral OverviewEstate, Gift & Trust LawWillsBequests & Devises



Page 323

LexisNexis

74 of 195 DOCUMENTS
California Legal Forms--Transaction Guide
Copyright 2010, Matthew Bender & Company, Inc., a member of the LexisNexis Group.

DIVISION IV: WILLS AND TRUSTS
CHAPTER 60A GIFTS
PART Il. LEGAL BACKGROUND
C. Gifts Under Uniform Transfer to Minors Act

23-60A Callifornia Legal Forms--Transaction Guide § 60A.43
AUTHOR: Reviewed by Albert G. Handelman

8 60A.43 Custodian

[1] Designation of Custodian

In most cases, the custodian may be the transferor, an adult other than the transferor, or a trust cmapznop[ Code
§ 3909(a)(1)-(6). The permissible methods of transferring some types of property are more limited if the transferor
rather than some other person or entity is named as custaiarProb. Code 8§ 3909(a)(13B), (6) (securities;
insurance policies and annuities; tangible personal property evidenced by a certificate of¢idalso § 60A.123If

the property is personal property of a type not evidenced by a title document or other certificate of ownership, the
custodian must be an adult other than the transferor or a trust compeoty. Code § 3909(a)(7¥xee Prob. Code §
3909(b)(form of transfer instrument)].

The designation of an ineligible custodian will not affect the validity of the transfer, except when the transferor is
designated as custodian and is ineligible to serve in that cap&itip] Code § 3911(a)(25kee Prob. Code § 3909(a)
Similarly, the death, incapacity, or disclaimer of the office by the designated custodian will not affect the validity of the
transfer Prob. Code § 3911(a)(3)

A particular transfer may be made for only one minor, and only one person may be the custediarJode § 39110
All custodial property held under the UTMA by the same custodian for the benefit of the same minor constitutes a
single custodianshigArob. Code § 3910

[2] Vacancy in Position of Custodian

A person nominated as custodian may decline to serve by delivering a valid disclaimer to (1) the person who made the
nomination, (2) the transferor, or (3) the transferor's legal representBtigb.[Code § 3918(akee Prob. Code § 260

et seq(disclaimer of testamentary and other interestge also § 60A.230A custodian may resign at any time by (1)
delivering a written notice to the successor custodian (and to the minor, if the minor is at least 14 years old), and (2)
delivering the custodial property to the successor custodiesb Code § 3918(¢)A custodian may also be removed
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for cause Prob. Code § 3918(f)(h)].

The transferor may designate one or more persons to serve as successor custodians in case the original custodian (or a
successor custodian) is unable or ineligible to serve, or declines, resigns, dies, becomes incapacitated, or is removed. A
designation by the transferor must be made in the original transfer document, or in a separate writing executed and
dated at the same time as the original transfer docunkenb] Code § 3918(lh) The transferor may designate one

successor, or two or more successors to serve in a stated order of pRooky Code § 3918(b) The designation must

set forth the name of each successor custodian and, if the transferor is designating two or more successors, the order in
which each is designated to ser&¢b. Code § 3918(h)

A similar procedure for designating successor custodians applies to a transfer that is to be made only on the occurrence
of a future event pee 8 60A.4RIn such a case, the nomination may name one or more substitute custodians to whom
the property must be transferred (in the order designated) if the first nominated custodian dies before the transfer takes
effect, or is unable, declines, or is ineligible to serPedb. Code 8§ 3903(3)

A custodian may designate a successor custodian at anyRirab.[Code § 3918(lh) Unlike a transferor, who may

designate two or more successor custodians to serve in a stated order of geiaityCode § 3918(lh)a custodian is

limited to designating one successor at a tisee[ Prob. Code § 3918(b)f the instrument in which the custodian

designates a successor does not contain or is not accompanied by the custodian's resignation, the custodian's designation
of a successor will not take effect until the custodian resigns, dies, becomes incapacitated, or is rEnuivetbde §

3918(b]. A successor custodian effectively designated by a transferor, however, has priority over a successor custodian
designated by a custodiaRrob. Code § 3918(h)

A minor 14 years of age or over has a limited right to designate a successor custodian. The minor may designate a
custodian only if the transferor has not effectively designated a successor and the original custodian is ineligible, dies,

or becomes incapacitated without having effectively designated a successior Code § 3918(dl) The successor

nominated by the minor must be an adult member of the minor's family, a conservator of the minor, or a trust company
[Prob. Code § 3918(dl)If the minor has not reached the age of 14 years or fails to act within 60 days after the

ineligibility, death, or incapacity, the minor's conservator becomes the successor custodiarfode § 3918(p)If

the minor has no conservator or if the conservator declines to act, the transferor, the legal representative of the transferor
or the custodian, an adult member of the minor's family, or any other interested person may petition the court to
designate a successor custodiRrop. Code § 3918(dl)

PRACTICE TIP:
Note that the term "conservator" as used above includes a guardian of the minor's RetateJode §
3901(d]. Commentary by Albert G. Handelman.

A successor custodian may be any adult or trust company. However, the original transferor may not be the successor if
the original transfer was by irrevocable gift or irrevocable exercise of a power of appointtreht Code § 3918(h)
see Prob. Code § 3904

[3] General Powers and Duties of Custodian

The custodian has broad powers with respect to the handling, management, and investment of the custodial property
[Prob. Code §8 3912(aB913. The exercise of these powers is limited only by the "prudent person” standard and is not
limited by any other statute restricting investments by fiduciafsl). Code § 3912(h) The custodian also has

discretion to retain any custodial property received from the transferor without liability to the minor or the minor's estate
[Prob. Code § 3912(b)(2)

The custodian is required to keep records of transactions in custodial progesti?fob. Code § 3912{eggnd must
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keep the custodial property separate from other property and in a manner that clearly identifies it as custodial property
of the minor Prob. Code § 3912(dl)

A custodian is entitled to reimbursement from the custodial property for reasonable expenses incurred in the
performance of the custodian's duties. Except when the custodian is also transferor, a custodian has a nhoncumulative
election during each calendar year to charge reasonable compensation for services performed during that year. A
custodian is not required to give bond unless an interested party petitions the court to require that a bond be given
[Prob. Code § 3915see Prob. Code § 3918ff)

[4] Payments of Custodial Property to or for Benefit of Minor

The custodian may deliver or pay to or for the benefit of the minor as much of the custodial property as the custodian
considers advisable for the minor's use and benefit, without court order and without regard for any personal duty or
ability of the custodian or any other person to support the minor or to any other income or property of the minor that
could be available for that purposerpb. Code 8§ 3914(&)On petition by an interested person, or by the minor if he or

she is 14 years of age or older, the court may order the custodian to pay or deliver to the minor or expend for the minor's
benefit as much of the custodial property as the court considers advisable for the minor's use andPbebe@igde §

3914(b). These rights and duties do not affect any obligation of any person to support the Priabr Code 8§

3914(c]).

A transferor who names himself or herself as custodian may restrict his or her powers, if desired, by prohibiting
payments of custodial property to or for the benefit of the minor except by court order on a showing that the expense is
necessary for the support, maintenance, or education of the nfirmls.[Code § 3914(¢l)see § 60A.232For

discussion of the estate tax advantages of such a restrictiof,G¥% 44[3]

[5] Liability of Custodian

A custodian who serves without compensation is not liable for losses to the custodial property unless the losses result
from the custodian's bad faith, intentional wrongdoing, gross negligence, or failure to observe the prudent person rule in
making investmentsHrob. Code § 3912(h)

The custodian is not liable on contracts entered into in a custodial capacity unless the custodian fails to reveal that
capacity and to identify the custodianship in the contract. The custodian is also insulated from personal liability for
obligations arising from control of custodial property and from liability for torts committed during the custodianship
unless the custodian is personally at faBltdb. Code § 3917(h)Third parties are entitled to rely on the authority of
the custodian and the validity or propriety of acts performed in a custodial capse#yProb. Code 8§ 3916

Legal Topics:

For related research and practice materials, see the following legal topics:
Estate, Gift & Trust LawPersonal GiftsGifts to MinorsGeneral OverviewEstate, Gift & Trust LawPersonal GiftsGifts to
MinorsCustodial Duties & RightsEstate, Gift & Trust LawPersonal GiftsGifts to MinorsUniform Acts
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§ 60A.44 Tax Aspects of UTMA Gifts

[1] Gift Tax Consequences

Gifts under the UTMA qualify for the annual gift tax exclusiseg I.R.C. § 2503(bg 60A.32[4]. Although the

general rule is that gifts of future interests are ineligible for that exclusiea [.R.C. § 2503(b)(L 60A.32[4][b]], a

gift to an individual who has not attained age 21 is not considered a future interest for purposes of this rule if the
property and any income from it may be expended by or for the benefit of the donee before the donee attains 21 and will
pass to the donee (or the donee's estate) when the donee reachRs218[2503(G) see § 60A.32[4][d].

No taxable gift occurs for federal gift tax purposes if the custodian subsequently resigns or the custodianship is
terminated §ee Rev. Rul. 59-357, 1959-2 C.B. 212

[2] Income Tax Consequences

Income earned by the custodial property is taxable to the minor except to the extent that the income is distributed to the
minor for his or her support [Rev. Rul. 56-484, 1956-2 C.B. PRegardless of the identity of the custodian, the

person charged with responsibility for support of the minor under California law is taxed on income earned by the
custodial property that is used for the support of the mindR¢v. Rul. 56-484, 1956-2 C.B. PXBuch distributions are
taxable to the donor with a legal obligation to support the minor under federal and California law because they
discharge the donor's legal duty to support the miseg[l.R.C. 88 §1677(b) Rev. & Tax. Code § 17071

Before the Tax Reform Act of 1986, it was possible for parents to shift income tax liability for certain income to their
children by transferring income-producing property to the children. Since income taxed in the hands of the parents was
almost always taxed at higher rates than income taxed in the hands of the children, a family could achieve potentially
significant income tax savings by making transfers of this kind. However, the Tax Reform Act of 1986 included
provisions for a "kiddie tax" under which some of the unearned income of children under the age of 14 (increased to age
18 in 2006) will be taxed at the parents' rateeq I.R.C. § 1(§) For "kiddie tax" purposes, "unearned income" is all
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income that is not earned income, which includes wages, salaries, fees, and other compensation for personal services
[I.LR.C. § 911(d)(2) Thus, the "kiddie tax" applies broadly to all of the kinds of income that a parent could shift to a
child by transferring property to the child, such as interest, dividends, rent, and similar items.

The "kiddie tax" applies to the net unearned income of any child who is under the age of 18 years and has at least one
living parent at the close of the taxable yebR[C. § 1(g)(1)(2)]. Net unearned income is determined by computing the
child's unearned income for the year and subtracting from it the sum of (1) the maximum standard deduction available
for the child for the year undérR.C. § 63(c)(5)(Arnd(2) the greater of the maximum standard deduction available for
the child for the year or the amount of the child's itemized deductions, if any, directly relating to the production of the
unearned incomd.R.C. 8 1(g)(4). The amount of the maximum standard deduction available for the child dRi€x.

8 63(c)(5)(A)is indexed for inflation and changes from year to yéa& [C. § 63(c)(4)

For "kiddie tax" purposes, the source of the unearned income is immaterial. The tax applies with equal force to
unearned income produced by property transferred by gift under the Uniform Transfers to Minors Act, property held in
trust, property received by way of gift, and property earned by the minor himself or herself. If, for example, the minor
works, saves money, and then deposits the money in an interest-bearing account, the interest will be "unearned income'
and potentially subject to the "kiddie tax."

[3] Estate Tax Consequences

If a UTMA donor is the custodian and dies while acting in that capacity, the custodial property will be included in the
donor's gross estate for federal estate tax purposesy. Rul. 57-366, 1957-2 C.B. 6.8 'he donor's power as

custodian to distribute custodial property at his or her discretion for the minor's benefit is deemed to be the exercise of a
power over a revocable transfaef 1.R.C. § 2038Stuit v. Commissioner (7th Cir. 1971) 452 F.2d 196Jowever, if

the donor waives the right as custodian to make support payments, so that the support payments are made pursuant to
court order and not at the donor-custodian's discrefsalj. Code § 3914(d)the donor will not be deemed to have

retained a power over the custodial property, and the custodial property will not be included in the donor's gross estate.

Legal Topics:

For related research and practice materials, see the following legal topics:

Estate, Gift & Trust LawPersonal GiftsGifts to MinorsGeneral OverviewEstate, Gift & Trust LawPersonal GiftsGifts to
MinorsUniform ActsTax LawFederal Estate & Gift TaxesGifts (IRC secs. 2035, 2501-2524)General OverviewTax
LawFederal Estate & Gift TaxesGifts (IRC secs. 2035, 2501-2524)Annual Exclusions
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[Reserved]

8§ 60A.45[Reserved]
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8 60A.100 Facts

1. Description of donor.

a. Name and address.

b. Age.

c¢. Marital status; if married, name of spouse.
2. Description of gift property.

a. Real property.
(1) Legal description.

(2) Street address, if any.
b. Bonds.

(1) Principal amount.

(2) Name of obligor.

(3) Maturity date.
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(4) Interest rate and dates on which interest is payable.
c. Stock.
(1) Number and class or series of shares.

(2) Whether or not shares are publicly traded and, if not publicly traded, whether they
are subject to legal transfer restrictions or terms of any buy-sell agreement.

(3) Par value, if any, and current market value.
(4) Name and address of corporation.
d. Life insurance policy.
(1) Name of insurer.
(2) Type of policy and number.
(3) Face amount of policy.
(4) Current cash value, if any.
(5) Outstanding loans against policy.
e. Interest in property based on duration of a person’s life (i.e., a life estate or remainder).
(1) Name and address of that person.
(2) Age of that person.
(3) Gender of that person.
f. Money.
(1) Name and address of bank or money fund.
(2) Type of account and number.
g. Other personal property.
(1) Brand name, if any, and model number.

(2) Serial or identifying number, if any.

(3) Other information to identify property clearly (age, location, color, number of pieces,

etc.).

3. Identity of donee.

Page 330
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a. Name and address.
b. Age.
c¢. Marital status; if married, name of spouse.
d. Relationship to donor.
e. Consideration to be furnished, if any.
4. ldentity of custodian, if gift is to be made under the California Uniform Transfers to Minors Act.
a. Name and address.
b. Age, if a person.
c. Relationship to donor and donee.
5. Description of trust, if gift made to, or in, trust.
a. Trustee.
(1) Name.
(2) Address.
b. Beneficiaries.
(1) Name.
(2) Age.
(3) Address.
6. Amounts of previous taxable gifts made by donor, and dates of those gifts.
7. Amounts of other gifts made by donor during current calendar year.
8. Donor's tax basis in gift propertgée I.R.C. § 1011see also § 60A.35
9. If gift causa mortis, nature of donor's illness, injuries or other peril.
10. If gift tax return will be required:
a. Donor's Social Security number.
b. If gift is to be split with spouse:

(1) Spouse's Saocial Security number.
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(2) Marital status at the time that gift is made and during current calendar year.
Legal Topics:

For related research and practice materials, see the following legal topics:
Estate, Gift & Trust LawPersonal GiftsGeneral OverviewEstate, Gift & Trust LawPersonal GiftsProceduresGeneral
OverviewEstate, Gift & Trust LawPersonal GiftsProceduresEvidence
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8 60A.101 Documents

1. IRS forms:

NOTE:
These forms may be obtained from any local IRS office.
a. If gift is taxable, IRS Form 709.
b. If amount of split gift is less than annual exclusion, IRS Form 709-A (gift tax returns).

2. If gift consists of real property, copy of deed conveying title to donor and title policy and survey, if
available.

3. If gift consists of bond, bond and assignment.
4. If gift consists of insurance:
a. Insurance policy and assignment.

b. IRS Form 712, Life Insurance Statement.

NOTE:
Request a completed Form 712 from the insurance company. In some cases the insurance
company is required to file Form 712 directly with the IRS.
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5. If gift consists of interest in trust, or gift to trust, copy of trust instrument or will creating trust.
6. If gift consists of forgiveness of debt:
a. Note evidencing indebtedness.
b. Instrument creating security interest, if any.
7. Copies of donor's prior gift tax returns, if any.
8. Copies of donor's will and spouse's will, if any.
Legal Topics:
For related research and practice materials, see the following legal topics:
Estate, Gift & Trust LawPersonal GiftsProceduresGeneral OverviewTax LawFederal Estate & Gift TaxesGifts (IRC

secs. 2035, 2501-2524)General OverviewTax LawFederal Estate & Gift TaxesGifts (IRC secs. 2035,
2501-2524)Imposition of Taxes
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[Reserved]

88 60A.102[Reserved]
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8 60A.110 In General

1. Ascertain whether gift can be made.
a. Determine whether donor has requisite mental capasig 8 60A.10[2][b].

b. Determine whether property is community, quasi-community, or separate property [
see § 60A.112

NOTE:
The spouse must consent to any gift of community property and has an expectancy in any

gift of quasi-community propertyseeFam. Code §8 1102550 et seq.Prob. Code 88
102 6101.
c. Determine if there are any restrictions on conveyance of title, such as:
(1) Restrictive covenantsseeCh. 28C,Covenants, Conditions, and Restrictiohs
(2) Jointly held title.
2. Ascertain whether donee has capacity to take title to gift property:

a. Must not be under any legal disability.

b. Must be age 18 or older.
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NOTE:
See§ 60A.123or a guide to gifts made under Uniform Gifts to Minors Act.

3. Determine whether consideration will be givese 8§ 60A.10[2][f].
Legal Topics:

For related research and practice materials, see the following legal topics:

Estate, Gift & Trust LawPersonal GiftsGeneral OverviewEstate, Gift & Trust LawPersonal GiftsElements of Valid
GiftsGeneral OverviewEstate, Gift & Trust LawPersonal GiftsElements of Valid GiftsCapacity of DonorEstate, Gift &
Trust LawPersonal GiftsProceduresGeneral Overview
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8 60A.111 Tax Considerations

1. Consider advantages and disadvantages of inter vivos transfers over transfers by will:

a. Advantages include:
(1) Donee's immediate needs are satisfied while donor is still living.

(2) Income from transferred property is taxable to donee, rather than donor, often at
lower rate, and is not includable in donor's gross estate.

(3) Within applicable limits of annual exclusion, gifts may be made without incurring
any federal estate tax or using up any portion of unified credit.

NOTE:
In determining the total amount of the taxable gifts for a calendar year, an exclusion
(called the "annual exclusion") is available for gifts made to each donee by each donor
during a calendar yeat.R.C. 8 2503(ly) see§ 60A.32[4]. The amount of the annual gift
tax exclusion, which is subject to annual adjustment for inflation, is $11,000 for calendar
years 2002 through 2005R.C. 8 2503(h) Rev. Proc. 2004-71, 2004-50 I.R.B. 970
(2005exclusion amount)Rev. Proc. 2003-882004 exclusion amount)Rev. Proc.
2002-70(2003 exclusion amount)Rev. Proc. 2001-582002 exclusion amount)]. For
gifts made before 2002, the annual gift tax exclusion was $10,0R6\. Proc. 2001-18
The amount of the annual exclusion can be effectively doubled if gifts are made by a
husband and wifesgel.R.C. § 2513(a)gift splitting)].

Although transfers to a spouse generally are tax-free under the marital dedgegon |
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I.R.C. § 2523(ajunlimited marital deduction for gift to spouse), the marital deduction
generally is unavailable for gifts to a spouse who is not a U.S. citized [R.C. §

2523(i)]. However, a significantly increased annual exclusion is allowed for gifts to
noncitizen spousesgel.R.C. § 2523(iYannual exclusion amount of $100,000, with
upward adjustments for inflation for gifts made after 1998)]. For gifts made in 2005, the
amount of the exclusion is $117,000F.C. 88 2503(h)2523(iy Rev. Proc. 2004-71,
2004-50 I.R.B. 970 For gifts made in 2004, the amount of the exclusion is $114,000 [
Rev. Proc. 2003-8% For gifts made in 2003, the amount of the exclusion is $112,000 |
Rev. Proc. 2002-7] For gifts made in 2002, the amount of the exclusion is $110,000 |
Rev. Proc. 2001-59 see§ 60A.32[5].

(4) Gift property is valued on date of transfer, so subsequent appreciation is not taxable to donor's estate
[LR.C. 82512

(5) Funds used to pay gift tax on gifts made more than three years prior to donor's death are removed
from donor's gross estate for federal estate tax purpo$e€] § 2035(d)

b. Disadvantages include:

(1) Donee takes donor's tax basis in gift propesg I.R.C. 88 1013.041]], thus increasing potential
taxable gain on donee's subsequent disposition of property.

(2) Donor's enjoyment of estate is reduced.

2. Determine value of gift.

a. Generally, value is fair market value on date of transfer reduced by consideration given by donee
[ILR.C. 8§ 2512Treas. Reg. § 25.251%:1

b. Value of insurance policy is replacement cost or interpolated terminal reS§eras| Reg. §
25.2512-6(a)

c. Value of forgiven debt is amount of unpaid principal plus accrued intefesag. Reg. § 25.2513-4
d. Value of stocks and bonds is fair market value on date of gift.

(2) If sold on exchange, fair market value is mean selling pflceds. Reg. §
25.2512-2(h)

(2) If stock of closely held corporation, fair market value is based on factors such as
financial history, value of assets, goodwill, and business condites®s [Rev. Rul. 59-60,
1959-1 C.B. 237 Rev. Rul. 80-213, 1980-2 C.B. 1p1

e. Value of annuities, life estate, and future interests based on continuation of person's life is present
value, determined with reference to age and sex of that pefseag. Reg. § 25.2512:5

f. Value of interest in business is amount a willing buyer would pay a willing sellexds. Reg. 8§
25.2512-3.
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g. Value of real estate, valuable personal property or interest in closely held corporation should be
determined by professional appraiser.

3. Consider use of methods to maximize excludable gifts to donee:

a. Election to split gifts with spouse will effectively double amount of annual exclusiea [.R.C. §
2513(a)(gift splitting); see also I.R.C. § 2503(nnual exclusion)g 60A.32[4][a]].

b. If gift is to donor's spouse and spouse is not a U.S. citizen, amount of annual gift tax exclusion is
significantly increasedsie I.R.C. § 2523(i)see also § 60A.32[%]

Legal Topics:

For related research and practice materials, see the following legal topics:

Estate, Gift & Trust LawPersonal GiftsGeneral OverviewTax LawFederal Estate & Gift TaxesGifts (IRC secs. 2035,
2501-2524)General OverviewTax LawFederal Estate & Gift TaxesGifts (IRC secs. 2035, 2501-2524)Imposition of
TaxesTax LawFederal Estate & Gift TaxesGifts (IRC secs. 2035, 2501-2524)Net Gifts
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8 60A.112 Determinations Under California UTMA

NOTE:
The principal advantage of making a gift under the California Uniform Transfers to Minors Act is
administrative simplicity. In addition, such a gift qualifies as a gift of a present interest for purposes of
the annual gift tax exclusiorsgel.R.C. § 2503(l1)§ 60A.32[4][a], [d] ]. In contrast, the creation of a
trust is usually more complex, but gives the transferor greater flexibility, including the ability to
postpone outright transfer of the gift property to the donee for far longer than would be possible under
the UTMA [seeProb. Code 8§88 392(B920.5 see als® 60A.123.

1. Determine whether gift property is special type of property for purposes okAaetProb. Code §
3909:

NOTE:
The requirements for completing a gift under the California Uniform Transfers to Minors
Act vary somewhat according to the category of property involgegiProb. Code §
3909(a].

a. Registered or unregistered securities.

NOTE:
The former Uniform Gifts to Minors Act [forme€iv. Code § 1154 et sefrepealed
1984)] defined "security" to include an interest in a partnership or limited partnership
[former Civ. Code § 115p AlthoughProb. Code § 3901which replaced formeCiv.
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Code § 1155does not define "security" for purposes of the UTMA, the omission was not
intended to change the meaning or construction of that tee®Jenate Legislative

Committee Comment tBrob. Code § 39011 Before attempting to make a gift of

securities, it is necessary to determine whether the securities are subject to any conditions
or restrictions on transfer. There are two types of transfer restrictions: those imposed by
the issuer of the securities (such as a buy-sell agreement or right of first refusal) and those
imposed by the Commissioner of Corporations. Transfer restrictions imposed by the
Commissioner of Corporations generally are inapplicable to transfers by gift or on death
[seel0 Cal. Code Reg. § 260.141.11)(b)

b. Money.
c. Life insurance policy, endowment insurance policy, or annuity contract.

d. Irrevocable exercise of power of appointment or irrevocable present right to future payment under a
contract.

e. Interest in real property.
f. Tangible personal property evidenced by certificate of title issued by a government agency.

2. Decide on individual or entity to be named as custodian of gée[Prob. Code § 3909(a)(1)-{7)

NOTE:
Only one person may act as custodian for a gift at any tifrely. Code § 3910 The designation of an
ineligible custodian will not affect the validity of the transfer, except when the transferor is designated as
custodian and is ineligible to serve in that capadRydb. Code § 3911(a)(25seeProb. Code § 3909(3)

a. Transferor.

NOTE:
If the gift property consists of securities, insurance policies, annuities, or tangible personal
property evidenced by an official certificate of title, the methods available for transferring
the property are more limited if the transferor is named as custosiPfob. Code §
3909(a)(3) (6); see8§ 60A.123procedures)]. If the transferred property is of a type not
described in paragraph above the transferor may not be named as custodsaefProb.
Code § 3909(a)(7)

b. Adult other than transferor.
c. Trust company.

3. If transfer is revocable transfer to take place on occurrence of future event, determine whether transferor wishes to
nominate one or more substitute custodians in event that first nominee dies before transfer or is unable, declines, or is
ineligible to serveg$ee Prob. Code § 3903(a)

NOTE:
Although the statutory provision permitting nomination of a substitute custodian is relevant principally to
testamentary gifts, it is not limited exclusively to that situatisegProb. Code § 3903(3)For example,
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it would apply to a revocable inter vivos transfer to take effect on the death of a third party. The UTMA
does not authorize the transferor to name a successor custodian for property transferred by irrevocable
inter vivos gift. Instead, this right is reserved first to the custodian, then to the minor if he or she is 14 or
older, and finally to the court on petition of any interested party (including the transferor or the
transferor's legal representativegfProb. Code 88 39043918(b) (d); see als@E 60A.43[2].

4. Determine whether to delay time for outright transfer of gift property to minor beyond minor's eighteenth birthday.

NOTE:
Unless the governing instrument specifies a different period, the custodianship will be terminated when
the minor attains age 18 or dies, whichever occurs fi'sbp. Code § 3920

a. Transfer may be delayed until minor attains age 21 if property is transferred by irrevocable inter vivos
gift [Prob. Code § 3920.5(k)

b. Transfer may be delayed until minor attains age 25 if property is either:

(1) Transferred by irrevocable exercise of power of appointnieral. Code §
3920.5(d);

(2) Transferred by revocable transfer to take place on occurrence of a future [Rxant [
Code § 3920.5(¢)see Prob. Code 8§ 39]3or

(3) Irrevocably transferred to custodian by personal representative or trustee pursuant to
terms of governing will or trustfrob. Code § 3920.5(ckee Prob. Code § 3905(a)

5. If transferor will be named as custodian, determine whether to limit transferor's custodial powers by authorizing
payment or expenditure to or for use or benefit of minor only by court order on showing that expenditure is necessary
for minor's support, maintenance, or educatisee Prob. Code § 3914(d)

NOTE:
If the donor names himself or herself as custodian under the UTMA and dies while acting in that
capacity, the custodial property will be included in his or her gross estate unless the custodial powers are
limited in the manner described aboveRev. Rul. 57-366, 1957-2 C.B. 618eel.R.C. § 20388
60A.44[3]. To determine whether or not such an election should be made, it is necessary to weigh the
loss of flexibility that would result from such an election against the anticipated tax savings. The tax
advantages of such an election obviously increase according to the size of the transferor's taxable estate
and the value of the gift. If such an election will be made, a declaration must be prepared and filed with
the superior courtfrob. Code § 3914(d)see8 60A.123 see alsd 60A.222.

6. Determine whether custodian will be compensasee [Prob. Code § 3915(b)

NOTE:
The statute gives a custodian (other than a custodian who is also the transferor) a noncumulative election
during each calendar year to charge a reasonable compensation for services performed during that year,
and does not specifically authorize the compensation for an inter vivos gift to be fixed prior to the time
of transfer feeProb. Code § 3915(h)However, the comments to that provision state that compensation
can be determined by agreement of the partesllaw Revision Commission commentRyob. Code §
3915(b]. Further, in the case of a testamentary gift under the UTMA, the will may specify the standard
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of compensation of the custodiarpb. Code § 634b
Legal Topics:

For related research and practice materials, see the following legal topics:
Estate, Gift & Trust LawPersonal GiftsGifts to MinorsGeneral OverviewEstate, Gift & Trust LawPersonal GiftsGifts to
MinorsCustodial Duties & RightsEstate, Gift & Trust LawPersonal GiftsGifts to MinorsUniform Acts
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[Reserved]

88 60A.113[Reserved]
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§ 60A.120 Preparation and Execution of Written Instrument

1. If gift consists of personal property, prepare gift instrument containggg[8 60A.200

NOTE:
A written instrument is not required for a gift of personal property, but is nevertheless
advisable except for outright gifts of cash.

a. Name of donee.
b. Clear, complete, and accurate description of gift property.

c. Statement of donative intent.

NOTE:
A statement of donative intent is especially advisable if the transfer is a gift causa mortis
or if the donee will pay gift tax or furnish other consideraticsep§§ 60A.201(gift causa
mortis),60A.207(gift conditional on payment of gift tax by donee)].

d. Date of execution.

NOTE:
Since a gift is valued on the date of transfer for tax purposesl[R.C. § 2512 it is
important to include the date of execution.



Page 347
23-60A California Legal Forms--Transaction Guide § 60A.120

e. If property is community property, space for signature of donor's spouse.

NOTE:
A spouse generally cannot make a gift of community personal property, or dispose of
community personal property for less than fair and reasonable value, without the written
consent of the other spoudegm. Code § 1100(p)However, this rule does not apply to
gifts mutually given by both spouses to third parties, or to gifts given by one spouse to the
other spouseHam. Code § 1100(h)For further discussion, s&e60A.12

f. Acknowledgment (optional).
g. Statement of acceptance to be executed by donee (optional).
2. If gift consists of real property:

a. Prepare deed [for formal requisites for execution, acknowledgment, delivery, and recordation of
deeds,seeCh. 27,Deeds and Recording

b. If property is community property, have deed executed by both spouses.

NOTE:
Although there is no general rule prohibiting one spouse from making a gift of community
real property, generally both spouses must join (either personally or by duly authorized
agent) in executing any instrument by which community real property is convéyeal. [
Code 8§ 1102 For further discussion, se&60A.12

c. Record deedse Civ. Code §8 1169170.
3. If giftis in or to trust:

a. Prepare and execute trust instrument if trust is not already in existeae€f. 72,Irrevocable
Trusts].

b. Transfer property to trust if trust is already in existence.

4. If donee is a minor or a person under a legal disability, draft instrument granting title to guardian or custodian in that
capacity.

NOTE:
A gift to a minor (other than a gift in trust) ordinarily should be made under the California Uniform
Transfers to Minors ActiProb. Code § 3900 et sdqThe procedures for completing a gift under the
UTMA are discussed i§ 60A.123

5. If instrument under which gift is made was drafted or transcribed by donee, or if donee is relative (by blood or
marriage), employee, partner, domestic parteee[Fam. Code § 297r cohabitant of person who drafted instrument,
transcribed instrument, or caused it to be transcribed, take either of following steps to avoid having gift invalidated:

NOTE:
The Probate Code contains special rules invalidating donative transfers to "disqualified paPsohs” [
Code 8§ 21350 et secseeProb. Code § 21350]5These rules, however, are subject to important
exceptions. For example, a transfer to a disqualified person will not be invalidated when the instrument
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under which the transfer is made is reviewed by an independent attorney who must attempt to determine
if the intended consequence is the result of fraud, menace, duress, or undue influence, and who signs and
delivers a Certificate of Independent Review; or when, after full disclosure of the relationships of the
parties to the transfer, the instrument is approved by the cBurb] Code § 21351 (b]c)]. For detailed
discussion of these rules and the exceptions§%@A.16

a. Request that independent attorneyob. Code § 21351 (f)
(1) Review instrument;
(2) Advise transferor on the nature of the transfer; and
(3) Sign and deliver Certificate of Independent Reviese¢ § 60A.240

b. Seek court approval of transfétrpb. Code § 21351 (¢ckee Prob. Code § 2580 et s€gubstituted
judgment)].

Legal Topics:

For related research and practice materials, see the following legal topics:

Estate, Gift & Trust LawPersonal GiftsProceduresGeneral OverviewEstate, Gift & Trust LawPersonal
GiftsProceduresEvidenceEstate, Gift & Trust LawPersonal GiftsProceduresPresumptionsReal Property
LawDeedsTypesGift DeedsTax LawFederal Estate & Gift TaxesGifts (IRC secs. 2035, 2501-2524)Valuation



Page 349

@ LexisNexis|

85 of 195 DOCUMENTS
California Legal Forms--Transaction Guide
Copyright 2010, Matthew Bender & Company, Inc., a member of the LexisNexis Group.

DIVISION IV: WILLS AND TRUSTS
CHAPTER 60A GIFTS
PART Illl. TRANSACTION GUIDE
C. Procedural Guide to Gifts

23-60A California Legal Forms--Transaction Guide § 60A.121
AUTHOR: Reviewed by Albert G. Handelman

§ 60A.121 Delivery

1. Determine whether delivery requirements for gifts of tangible personal property are met; either:
a. Deliver property itself; or

b. Deliver written instrument transferring property if actual delivery is impractical.

NOTE:
Delivery of a bank book or safe deposit box key to a donee, and the donee's acceptance of
the bank book or key, has been held sufficient to create a completed gift; it is not
necessary for the donee to withdraw the funds from the account, or use the safe deposit
key to take actual possession of the propertfaun v. Brown (1939) 14 Cal. 2d 346,
354-355, 94 P.2d 34B

2. If gift consists of real property, advise donor to execute and deliver gift deed to propestZ[v. Code § 1091

NOTE:
Although there are limited circumstances under which an oral gift of real property will be held sadd |
Andreotti v. Andreotti (1964) 224 Cal. App. 2d 533, 538, 36 Cal. Rptr.;768e als® 60A.11[2], any
attempt to make a gift of real property in this manner is highly inadvisable.

3. If gift consists of money, advise donor to do one of the following:

a. Deliver cash to donor.
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b. Deposit cash into donee's bank account.

c. Deliver check or money order.

NOTE:
A noncharitable gift of money represented by a check is not complete for federal gift and

estate tax purposes until the check is presented to the bank and Ratdtg of
Dillingham v. Commissioner (10th Cir. 1990) 903 F.2d 760, 762-](63
(1) If check is drawn on donor's bank, gift is effective when bank accepts check.
(2) If check is a third-party check, gift is effective on delivery.
d. Deliver savings account passbook together with donor's execution of written assignment of account.
4. If gift consists of contents of safe deposit box, advise donor to:
a. Deliver key to box to donee.

b. Execute written assignment transferring box to donee.

5. If gift consists of insurance policy, advise donor to:

NOTE:

A gift of an insurance policy will not remove the policy from the gross estate of the insured if the insured
retains any incident of ownership of the policy, such as the right to change beneficidi€s g 2042

a. Deliver policy to donee.
b. Notify insurance company of assignment.
c. Execute written assignment of policg¢e § 60A.202
6. If gift consists of promissory notes or mortgages, advise donor to:
a. Deliver note to donee.

b. Deliver security if held by donor.

7. If gift consists of securities, advise donor to either:

NOTE:
When making a gift of government securities, it is essential to comply with the appropriate federal
regulations relating to transfer. In one case, a registered co-owner of several United States Savings
Bonds (Series E) delivered the bonds (some to the other co-owner and others to a third party) with the
intent of making complete, irrevocable, inter vivos gifts. The bonds were not reissued in the names of the
donees, however, as required by the pertinent Treasury regulagieel| C.F.R. §8 315.1,815.47.
After the death of the purported donor, the Supreme Court held, the gifts were incomplete and the bonds
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were includable in the estate of the purported donobhited States v. Chandler (1973) 410 U.S. 257,
260-261, 93 S. Ct. 880, 35 L. Ed. 2d 247

a. Deliver gift instrument (if one is used) and endorsed share certificate to donee, with instruction to
forward certificate to issuer for issuance of new certificate.

b. Deliver gift instrument (if one is used) to donee, and forward endorsed share certificate to issuer for
issuance of new certificate in donee's name.

8. If gift consists of cancellation of an existing indebtedness, advise donor to:
a. Either:
(1) Destroy note with intent to cancel; or
(2) Mark note "canceled" and deliver it to donee.

b. Execute written instrument evidencing giige § 60A.2(03as evidence of donative intent and deliver
instrument to donee.

Legal Topics:

For related research and practice materials, see the following legal topics:
Estate, Gift & Trust LawPersonal GiftsElements of Valid GiftsDeliveryReal Property LawDeedsTypesGift DeedsReal
Property LawDeedsDelivery
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§ 60A.122 Acceptance of Gift by Donee

1. Under California law, donee must expressly accept gift except when acceptance may be presumed [
Brown v. Meredith (1963) 220 Cal. App. 2d 762, 34 Cal. Rptr. 15&e § 60A.10[2][d].

2. Donee's acceptance of delivery of gift generally establishes presumption of accepéange[
60A.10[2][d]].

3. For gift tax purposes, acceptance by donee is presuseedlfreas. Reg. § 25.2511-](c)

4. If donee wishes not to accept gift, file written disclaimer with donor within nine months of date of gift.
[ILR.C. § 2518(ky)Prob. Code § 27p

NOTE:
For more detailed discussion of the federal and California disclaimer requiremengs, see
60A.230[1]

Legal Topics:

For related research and practice materials, see the following legal topics:

Estate, Gift & Trust LawPersonal GiftsElements of Valid GiftsAcceptanceEstate, Gift & Trust LawPersonal
GiftsProceduresGeneral OverviewEstate, Gift & Trust LawPersonal GiftsProceduresEvidenceEstate, Gift & Trust
LawPersonal GiftsProceduresPresumptions
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8 60A.123 Gifts Under California Uniform Transfers to Minors Act

NOTE:
The requirements for making a gift under the UTMA vary according to the type of property being given
[seeProb. Code § 3909(a)(1)-(F)The basic requirements for each specific category of property are
listed in paragraphs 1 through 7 below. The remaining paragraphs in this guide section discuss matters
relating to more than one category of property.

1. If gift consists of uncertificated securitgde Com. Code § 8102(a)(18y certificated security in
registered formgee Prob. Code § 3909(a){1)

a. If transferor will be custodian, register security in name of transferor, followed in
substance by words "as custodian for nam¢ of mindrunder the
California Uniform Transfers to Minors Act."

b. If custodian will be trust company or adult other than transferor, either:

(1) Register security in name of custodian, followed in substance by words "as custodian
for name of mingrunder the California Uniform Transfers to
Minors Act"; or

(2) Deliver certificate (if in certificated form) or any document necessary for transfer (if
in uncertificated form), together with any necessary endorsement, to custodian,
accompanied by written instrument substantially similar to forr@ 60A.220[2]

2. If gift consists of money or security held in name of broker, financial institution, or its nominee, pay or deliver it to
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broker or financial institution for credit to account in name of transfer, adult other than transferor, or trust company,
followed in substance by words "as custodian for name[of mingrunder the California Uniform
Transfers to Minors Act"Prob. Code § 3909(a)(2)

3. If gift consists of life or endowment insurance policy or annuity contraotth. Code § 3909(a)(B)

a. If transferor will be custodian, register policy with issuer in name of transferor, followed in substance
by words "as custodian for nanje of mingrunder the California Uniform
Transfers to Minors Act."

b. If custodian will be trust company or adult other than transferor, either:

(1) Register policy with issuer in name of custodian, followed in substance by words "as
custodian for name of mingrunder the California Uniform
Transfers to Minors Act"; or

(2) Have transferor execute written instrument assigning policy to custodian whose name
in assignment is followed in substance by words "as custodian for
[name of mingrunder the California Uniform Transfers to Minors Act."

4. If gift consists of irrevocable exercise of power of appointment or irrevocable present right to future payment under a
contract, deliver written notice to payor, issuer, or other obligor, that right is transferred to transferor, adult other than
transferor, or trust company, whose name in notification is followed in substance by words "as custodian for

ngme of mingrunder the California Uniform Transfers to Minors AcProb. Code §

3909(a)(4).

5. If gift consists of interest in real property, record gift deed in name of transferor, adult other than transferor, or trust
company, followed in substance by words "as custodian for name ¢f mingrunder the
California Uniform Transfers to Minors Act'Hrob. Code § 3909(a)(}h)

6. If gift consists of tangible personal property evidenced by certificate issued by a federal or state Bgelncgdde
§ 3909(a)(6):

a. If transferor will be custodian, have certificate of title issued in name of transferor, followed in
substance by words "as custodian for namd of mingrunder the California
Uniform Transfers to Minors Act.”

b. If custodian will be trust company or adult other than transferor, either:

(1) Have certificate of title issued in name of custodian, followed in substance by words
"as custodian for narpe of mindrunder the California Uniform
Transfers to Minors Act"; or

(2) Deliver certificate of title to custodian, endorsed to custodian, followed in substance
by words "as custodian for nanje of mindrunder the California
Uniform Transfers to Minors Act.”

7. If gift consists of any interest in property not described in preceding paragraphs, transfer property to trust company or
adult other than transferor by written instrument substantially similar to forBn6@A.22q Prob. Code § 3909(a)(T)
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NOTE:
The above category principally includes tangible property, other than securities or money, which is not
evidenced by a certificate of title. In this situation, the UTMA makes no provision for naming the
transferor as custodiasgeProb. Code § 3909(a)(T)

8. If transferor wishes to postpone termination of custodial period to a specified time after minor attains age 18, modify
language of transfer to read "... as custodian for name [of mingruntil age

agie for delivery of property to minbunder the California Uniform Transfers to Minors Act"

[Prob. Code § 3920.5(h)

NOTE:

In the case of an irrevocable inter vivos gift, the custodial period cannot be continued beyond the time
the minor attains age 2Pfob. Code § 3920.5(k)For more coverage of the applicable rules, §ee
60A.112

9. If transferor is custodian and wishes to limit custodial powers by permitting payment of any part of custodial property
to or for use or benefit of minor only by court order on showing that expenditure is necessary for minor's support,
maintenance, or educatiosde Prob. Code § 3914(d)

NOTE:
A transferor who names himself or herself as custodian may wish to impose such a limitation to avoid
having the custodial property included in the transferor's estate for federal estate tax purposes if he or she
should die prior to termination of the custodianshipg Rev. Rul. 57-366, 1957-2 C.B. 618ee also
I.R.C. § 2038 For additional discussion and guidance, §8660A.44[3]and60A.112

a. Prepare declaration substantially conforming to f8r6DA.222[2]

b. File declaration with clerk of superior court.

NOTE:
SinceProb. Code § 3914(bjoes not specify when the declaration must be filed, there is
apparently no bar to filing it after the gift is made.

10. Place custodian in control of custodial property as soon as pos3iole. [Code § 3909

NOTE:

Failure to comply with this requirement will not affect the validity of the transR¥op. Code 8§
3911(a)(2).

Legal Topics:

For related research and practice materials, see the following legal topics:

Estate, Gift & Trust LawPersonal GiftsGifts to MinorsGeneral OverviewEstate, Gift & Trust LawPersonal GiftsGifts to
MinorsCustodial Duties & RightsEstate, Gift & Trust LawPersonal GiftsGifts to MinorsUniform ActsEstate, Gift &
Trust LawPersonal GiftsProceduresGeneral Overview
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8§ 60A.130 Federal Gift Tax Liability

1. Observe filing requirements.

a. File federal gift tax return (IRS Form 709) even if no tax is due, unless gift qualifies
for [LR.C. § 601%

(1) Annual exclusion.

NOTE:
The amount of the annual gift tax exclusion, which is adjusted annually for inflation, is
$11,000 per donee per year for gifts made in 2002 through 2005, and $10,000 per donee
per year for gifts made before 2002R.C. § 2503(k3) see§ 60A.32[4]. The amount can
be effectively doubled if gifts are made by a husbhand and siéel[R.C. § 2513(ajgift
splitting)] and significantly increased if the donee is a noncitizen spaesa.R.C. §
2523(i) (base annual exclusion amount is $100,000, with upward adjustments for inflation
for gifts made after 1998)see als@ 60A.32[5]. For example, for gifts made in 2005,
the amount of the exclusion for gifts to noncitizen spouses is $117,0R@Yy. Proc.
2004-71, 2004-50 I.R.B. 970

(2) Unlimited tuition and medical care exclusidrH.C. § 2503(q)
(3) Unlimited marital deduction R.C. § 2523
(4) Deduction for charitable giftd.R.C. § 2522if gift is of donor's entire interest in gift property and

no other interest in gift property has been transferred for less than adequate and full consideration in
money or money's worth from donor to any person for a noncharitable use.
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(5) Deduction for charitable gifts when gift is "qualified conservation contribution” as defineR.iG.
§ 170(h].

NOTE:
A qualified conservation easement is a contribution of a "qualified real property interest" to a charity
exclusively for conservation purposeegl.R.C. § 170(h)income tax deduction for qualified
conservation contribution)]. A gift tax deduction is allowed for such a contributi®€. § 2522(d)

b. Due date:
(1) Generally, on or before April 15 following year in which gift was matR[C. § 6075

(2) If donor dies during calendar year, on or before due date for filing estate tax return, plus extensions
[l.R.C. 88 60186075(b)(3).

2. Determine total taxable gifts for calendar year.

a. Determine value of each gifi¢e I.R.C. § 251 ZTreas. Reg. §§ 25.2512-1-25.25124ke also §
60A.111.

b. If gift splitting with spouse is elected.R.C. § 2513(q)
(1) Subtract half of total gifts made by donor during calendar year; and
(2) Add half of total gifts made by donor's spouse during calendar year.
c¢. Reduce by exclusions.

() Annual gift tax exclusion.

NOTE:
The annual exclusion applies only to gifts of present interests, except for gifts made under
the Uniform Transfers to Minors Actgel.R.C. § 2503(b)(1)(c); see als@® 60A.131

(a) Base rate (which is adjusted annually for inflation) is $11,000 per donee per year for
gifts made in 2002 through 2005, and $10,000 per donee per year for gifts made before
2002 |.R.C. § 2503(h) see § 60A.32[4]

(b) If donee is noncitizen spouse of donor, $100,000, subject to upward adjustment for
inflation for gifts made after 199&ge I.R.C. § 2523(i)see also § 60A.32[%]

NOTE:
For example, for gifts made in 2005, the amount of the exclusion for gifts to
noncitizen spouses is $117,000 Rev. Proc. 2004-71, 2004-50 I.R.B. 970
(2) Unlimited exclusion for qualified payments of tuition and medical care on behalf of any doRe@.[§ 2503(d)

d. Subtract deductions, if applicable.



Page 359
23-60A California Legal Forms--Transaction Guide § 60A.130

(1) Marital deductiongee I.R.C. § 2523see also § 60A.32[%]

(2) Charitable deductiorsge I.R.C. § 2522see also § 60A.32[¢]

3. Compute tax.

a. Using copies of donor's prior gift tax returns, determine total previous taxable gifts made prior to this
calendar yeardee I.R.C. § 2502(%)

b. Add total taxable gifts for this calendar year to total previous taxable $§iRJ. 8 2502(d)

c¢. Using rate table in instructions to gift tax return IRS Form 709, determine tentative tax on total of
previous and present taxable giftdy.C. § 2502(a)(1)

d. Using rate table, determine tentative tax on total previous taxable IgRt€[ § 2502(a)(3)
e. Compute tax by subtracting result obtained underafol)ye from result obtained under (@bove
f. Reduce tax by available unified cred#de I.R.C. § 2505(a)((t)

(1) Determine applicable credit amount for calendar year in which gift is meeske [
I.R.C. 88 2505(a)(1)2010(c).

NOTE:
The "applicable credit amount" is equal to an amount sufficient to exclude a specified
amount (known as the "applicable exclusion amount”) from taxation. The gift tax unified
credit can shelter property worth $1,000,000 from the gift tax for gifts made in 2002 and
later years|[R.C. 88 2010(c)2505(a]. Prior to the 2001 tax legislation [Pub. L. 107-16],
the applicable exclusion amount for the estate tax was the same as the applicable
exclusion amount for the gift tax.R.C. 88 2010(¢)2505(a). Under the 2001 legislation,
however, while the applicable credit amount for the estate tax continues to increase to
$3.5 million until the estate tax ultimately is repealed entirely in 2010, the applicable
exclusion amount for the gift tax is limited to $1,000,000, and is not subject to adjustment
for inflation [I.R.C. § 2505(a) see als® 60A.32[4]for discussion of the effect of a
sunset provision in the 2001 tax legislation]. For additional discussion of the unified
credit, see8§ 60A.30[2] 60A.32[4]

(2) Reduce by amounts allowable to donor under unified credit for all preceding calendar periods
[I.LR.C. § 2505(a)(3)

NOTE:
In other words, if the donor made any gifts in excess of the amount protected under the annual exclusion
[seel.R.C. § 2503()8 60A.32[4] in prior years, the amount of those gifts must be deducted from the
applicable credit amount, whether or not the credit was actually claimed in prior years when the gifts
were madegeel.R.C. § 2505(a)(2reduction of available credit for credit allowable, not credit actually
allowed)].

(3) Further reduce by 20 percent of aggregate amount allowed as a specific exemption under pre-185afdawdr
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I.R.C. § 252] for gifts made between September 8, 1976 and December 31, LR76.[8§ 2505(h) see § 60A.31[]]
g. Do not reduce tax below zerbR.C. § 2505(d)
Legal Topics:

For related research and practice materials, see the following legal topics:

Estate, Gift & Trust LawPersonal GiftsProceduresGeneral OverviewTax LawFederal Estate & Gift TaxesGifts (IRC
secs. 2035, 2501-2524)General OverviewTax LawFederal Estate & Gift TaxesGifts (IRC secs. 2035,
2501-2524)Imposition of Taxes
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§ 60A.131 Tax Liability Under UTMA

1. File gift tax return only if value of gift, when added to value of all other gifts to same donee during
calendar year, exceeds amount of annual exclusion available for thasgedrR.C. § 2503(b)see also
8§ 60A.43[4], or twice that amount in case of split gifts by husband and v&ée[l.R.C. § 2513(d}pift

splitting)].

NOTE:
A gift under the Uniform Transfers to Minors Act will not be considered a gift of a future
interest for purposes of the annual gift tax exclusised].R.C. § 2503(b)(1)8
60A.32[4][d]].

2. For federal income tax purposes, report income from custodial property as follows:

a. Minor donee must file income tax returns and report income earned by custodial
property that is distributed to minor, except to extent that income is distributed for minor's
support [ Rev. Rul. 56-484, 1956-2 C.B. 23

NOTE:
If a minor is required to pay tax on unearned income at the parent's rates| i@=r§
1(g) [ see8 60A.44[2], the parent's taxpayer identification number (TIN) must be
provided to the child and included on the child's income tax retur€. § 1(g)(6).

b. If child is under age 18, parent may elect to report child's interest and dividends on parent's return
(thereby avoiding need to file separate return for minor child) by making election on IRS Form 8814 and
attaching that form to parent's tax return, but only if all of following conditions are hieiJ. § 1(g)(7)
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seelRS Publication 929Tax Rules for Children and Dependénts

NOTE:
The IRS cautions that it is possible that making the election and reporting the interest and
dividends on the parent's return could result in a higher tax rate than would apply if those
items were reported on a separate return for the minor cbildlRS Publication 929Tax
Rules for Children and Dependenfs

(1) Child was under age 18 at end of year.
(2) Child is required to file a return unless election is made.

(3) Child had income only from interest and dividends (including capital gain
distributions and Alaska Permanent Fund dividends).

(4) Dividend and interest income was less than $7,500.

(5) No estimated tax payments were made for tax year and no overpayment from prior
tax year was applied to current year's tax liability under child's name and social security
number.

(6) No federal income tax was taken out of child's income under the backup withholding
rules.

(7) Parent is the parent whose return must be used when applying the special tax rules
for children under age 14.

c. Custodian must report on his or her income tax return income earned by custodial property to extent
distribution discharges custodian's legal duty to support msee [.R.C. 88 §1677(b) Rev. Rul.
56-484, 1956-2 C.B. 2B

3. If transferor is custodian and dies while acting in that capacity, include custodial property in custodian's gross estate
for federal estate tax purposes unless custodian has made election to limit custodial power to make payment or
expenditure to or for use or benefit of minorfiRev. Rul. 57-366, 1957-2 C.B. 61BR.C. § 2038see Prob. Code §

3914(d].

NOTE:
For discussion of this election and further guidance, se88 60A.44[3]and 60A.112

Legal Topics:

For related research and practice materials, see the following legal topics:

Estate, Gift & Trust LawPersonal GiftsGifts to MinorsGeneral OverviewEstate, Gift & Trust LawPersonal GiftsGifts to
MinorsUniform ActsTax LawFederal Estate & Gift TaxesGifts (IRC secs. 2035, 2501-2524)ElementsTransfers Among
Family MembersTax LawFederal Estate & Gift TaxesGifts (IRC secs. 2035, 2501-2524)Imposition of TaxesTax
LawFederal Estate & Gift TaxesGifts (IRC secs. 2035, 2501-2524)Scope
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[Reserved]

88 60A.132[Reserved]
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§ 60A.200 General Form for Gift of Personal Property

[1] Comment

[a] Use of Form

The form in [2],below,is a declaration that may be used to make a gift of personal property. Although a writing is not
essential to a valid gift of personal properseg Civ. Code 88 1040052(voluntary transfer may be made without
writing)], a written declaration will serve the useful purpose of evidencing that a gift was made, who the parties to the
gift were, and when the gift was made. It will also identify the gift property.

PRACTICE TIP:

Such a declaration may be particularly useful when a later challenge to the gift can be reasonably
anticipated. For example, if a parent gives a piece of jewelry or an item of special sentimental value
within the family to one of several children, a declaration setting forth the specifics of the gift can go a
long way to heading off disputes as to whether the property was the subject of a valid gift versus having
been misappropriated by the don€ammentary by Albert G. Handelman

A gift of real property must be in writingse Civ. Code 88 1053091 (grant as transfer in writing; writing necessary
for transfer of estate in real property)]. To make a valid gift of real property, a deed should be used. For general
discussion and model forms for deeds, see ChD2e&ds and Recording .

[b] Importance of Date of Gift

The amount of any federal gift tax liability is determined by the fair market value of the gift property on the date of the
transfer pee I.R.C. § 2512(h)Since particular property may change rapidly in value, the exact date of the gift may
become an issue which the taxpayer will have to establish with certainty. The written declaration of gift serves as
evidence of this date. The instrument need not be acknowledged when personal property is given. However, an
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acknowledgment will corroborate the exact date of the gift.

[c] Spouse's Consent to Gift of Community Property

When a married person makes a gift of community property, the married person's spouse should consent to the gift or
join in making it. A spouse may not make a gift of community personal property, or dispose of community personal
property for less than fair and reasonable value, without the written consent of the other sfaous€dde § 1100(h)
Although there is no general rule prohibiting one spouse from making a gift of community real property, both spouses
must join (either personally or by duly authorized agent) in executing any instrument by which community real property
is sold, conveyed, encumbered, or leased for longer than oneRear Code § 1102 For further discussion, sée

60A.12[1]

Although gifts of quasi-community property are not subject to the same restrictions as gifts of community property, if a
spouse dies after making a gift of quasi-community property, the surviving spouse may have a right to require the
transferee to restore the property to the deceased spouse's sstafedb. Code 8§ 102To avoid this eventuality, it is

also advisable to obtain the spouse's written consent to a gift of quasi-community property. For discus§ion, see
60A.12[2]

[d] Gift Splitting by Married Donors

For federal gift tax purposes, a gift made by one spouse may be considered as having been made one-half by each
spousellR.C. § 2513(a)(1) This rule is generally referred to as "gift splitting," and effectively doubles the amount of

the annual gift tax exclusiorsée I.R.C. § 2503(b)see also § 60A.32[4ptherwise available. Gift splitting is available

for all property, whether community, quasi-community, or separate. However, a gift may be split only if the spouses

have signified their consent to the split-gift treatmdrRR[C. § 2513(a)(2)see I.R.C. § 2513(h)Further, gift splitting is

not actually necessary when the gift property is community property, since both spouses have present, existing, and
equal interests in the community properBain. Code §8 76QL100(management and control of community property)]

and, to the extent that a completed gift of community property is made, it is deemed to have been made one-half by each
spouse.

[e] Delivery and Acceptance

Delivery and acceptance are generally essential to a completed gift of personal property in CaiteGéa/[ Code §

1147 Bank of America Nat'l Trust & Sav. Asso. v. Cottrell (1962) 201 Cal. App. 2d 361, 363, 20 Cal. Rpfr. 126
Connelly v. Bank of America (1956) 138 Cal. App. 2d 303, 307, 291 P.2¢l Se& also § 60A.10[2] Delivery is

generally accomplished when the property is physically transferred to the donee or to some third person not subject to
the donor's directionse Beebe v. Coffin (1908) 153 Cal. 174, 176, 94 P.;7@&shop's School Upon Scripps

Foundation v. Wells (1937) 19 Cal. App. 2d 141, 146, 65 P.2d]10%lelivery of the property itself is impossible or
impractical, the means of obtaining possession of the property, or a written instrument of gift executed by the donor,
may be symbolically delivered in place of the prope@M. Code § 114]r Thus, delivery of a key to a safe deposit box
may constitute a valid symbolic delivery of the contents of the Isee[ Estate of Escolle (1933) 134 Cal. App. 473,

480, 25 P.2d 860(.

A donee who does not wish to receive the property cannot be forced to accept it. In most cases, however, acceptance
will be presumed unless there are facts showing that the donee refused to accept the mepeetg] Estate of Kalt
(1940) 16 Cal. 2d 807, 813, 108 P.2d 4p1

[2] Form

General Form for Gift of Personal Property
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Gift

| hereby give, assign, and transfer to namd of donee, and relationship to donor, if Bras a gift
and without consideration, all my right, title, and interest in descifibe in detail property being
giverl, effective on this date.

Dated:

siginature of dondr

[typed namg
[If community or quasi-community property is being given, add:
Consent

| hereby consent to the above described gift.
Dated:

signature of donor's spouke

[typed namg
[Optional
Acknowledgment

[Acknowledgments taken in California must be in the following form (Civ. Code § 1189(a)):

)
State of California )
County of )
)
On ddtd, before me, naie and title of officer taking
acknowledgmehtpersonally appeared nanie(s) of person(s) signing instrumient

[who proved to me on the basis of satisfactory evidence] to be the person[s] whose name|[s]
[ are] subscribed to the within instrument and acknowledged to me that

[lee sheor they] executed the same in ofnieror their] authorized
[capacitycapacities], and that by ghiseror their] signature[s] on

the instrument the person|s], or the entity on behalf of which the person[s] acted, executed the instrument.

| certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing is true and correct.
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WITNESS my hand and official seal.

Signature Sed]

[Optional

Acceptance

| hereby accept the above described gift.

Dated:

signature of donde

[typed namg
Legal Topics:

For related research and practice materials, see the following legal topics:
Estate, Gift & Trust LawPersonal GiftsProceduresGeneral OverviewEstate, Gift & Trust LawPersonal
GiftsProceduresEvidence
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8 60A.201 Gift Causa Mortis

[1] Comment

[a] Use of Form

This is a declaration for use in making a gift in view of the giver's impending death. Because gifts in view of impending
death avoid the rules governing testamentary dispositions of property, the courts have traditionally viewed them with
caution and sustained them only when they have been established by clear and convincirgepranfj[, Schuler v.
Winstanley (1956) 141 Cal. App. 2d 759, 766, 297 P.2d;5Broderick v. Koehler (1949) 92 Cal. App. 2d 813, 817,

207 P.2d 107Q. This declaration is designed to supply the proof necessary to make a gift fully enforceable.

For a detailed discussion of gifts in view of impending death,&68A.15[1]

[b] Gift in View of Impending Death

A gift in view of impending death (also called a gifausa mortiyis a gift that is made in contemplation, fear, or peril

of impending death, whether from illness or other cause, and with the intent that it will be revoked if the giver recovers
from the illness or escapes from the peRtpb. Code § 5702(3)In California, gifts in view of impending death are
governed by rules set forth in the Probate Casle[Prob. Code § 5700 et spdJnder those rules, an enforceable gift

in view of impending death can only be made during the last illness of the giver, or under circumstances that "would
naturally impress the giver with an expectation of speedy de&itoly. Code § 5703see Recommendation Relating to
Gifts in View of Impending Deat0 Cal. L. Revision Comm'n Reports 2869, 2873-2874 (1990)]. An enforceable gift

in view of impending death cannot be made in general contemplation of the distant possibility of death. For example, an
enforceable gift in view of impending death cannot be made solely for the purpose of saving death taxes or avoiding
probate at some remote time in the futused Prob. Code § 570®ecommendation Relating to Gifts in View of
Impending Death?0 Cal. L. Revision Comm'n Reports 2869, 2873-2874, 2880 (1990)].
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[c] Gift as Conditional

A gift in view of impending death is a conditional gift¢e Recommendation Relating to Gifts in View of Impending
Death,20 Cal. L. Revision Comm'n Reports 2869, 2879 (19%0pb. Code 8§88 5702(ap704(d]. When properly

made, the gift is subject to a condition subsequent; that is, if the giver does not die of the illness or escapes from the
peril under the presence of which the gift was made, the gift will be automatically reve&edfob. Code § 5704(a)

A gift in view of impending death cannot properly be made subject to a condition precedent; that is, it cannot be made
conditional on the giver's death. If a gift is made subject to the giver's death, it functions in the same way as a devise in
a will; and, if the gift does not comply with the formal requirements for execution of a will, it will be unenforcesdse [
Yates v. Dundas (1947) 80 Cal. App. 2d 468, 474-475, 182 P.2¢ 366 also § 60A.15[2]

[d] Revocability

A gift in view of impending death, unlike most other giftsele Civ. Code § 1148 60A.10[3], is subject to revocation
by the giver. The giver has the right to revoke the gift at any tiRr@p. Code § 5704(b)(1)The gift may even be
revoked by the giver's will, if the will expresses an intention to revoke the Bifit). Code § 5704(b)(2)However, a
gift in view of impending death is not affected by a previously-existing will of the gifPeob. Code § 5704(¢%)

A gift in view of impending death is automatically revoked by the giver's recovery from the illness, or escape from the
peril, under the presence of which the gift was maei®p. Code § 5704(a)(1)This means that an enforceable gift in
view of impending death can only be made if the giver in fact dies as a result of the illness or other peril that induced
the gift [ Paddock v. Fonner (1927) 84 Cal. App. 652, 655, 258 P.J4B®wever, the mere fact that the death

occurred as a result of suicide will not nullify the gift, if the other elements of a valid and completed gift in view of
impending death have been foursetg¢ Berl v. Rosenberg (1959) 169 Cal. App. 2d 125, 130, 336 P.2d 975
Recommendation Relating to Gifts in View of Impending DedtCal. L. Revision Comm'n Reports 2869, 2873-2874
(1990)].

If the gift has been delivered to the donee, revocation of the gift may be subject to the rights of purchasers or
encumbrancers. If a person, acting in good faith, for a valuable consideration, and without knowledge of the conditional
nature of the gift, purchases the gift property, or lends money on the security of the property, the person's rights will not
be affected by the revocatioRfob. Code § 5704(dl)

[e] Rights of Creditors

Property transferred by a gift in view of impending death may be subject to claims of the giver's creditors if, after the
giver's death, the giver's personal representative has insufficient assets to pay all ciecbtor€pde 8§88 5709653

see Prob. Code § 58personal representative” means executor, administrator, administrator with will annexed, etc.)].

In that case, a creditor of the deceased person or the deceased person's estate may request that the personal
representative commence and prosecute an action for the recovery of the prBpatyGode § 9653(&)However, a

creditor who makes such a request must pay a part of the costs and expenses of the suit and attorneys' fees, or give an
undertaking to the personal representative for that purgesd|[ Code § 9653 () The amount that the creditor must

pay will be determined by mutual agreement of the personal representative and the creditor or, if they cannot agree,by
the court Prob. Code § 9653(f) For further discussion of the rights of creditors after a give in view of impending

death has been made, $£60A.15[6]

[f] Spouse's Consent to Gift of Community Property

If the gift property is community property, the giver's spouse should consent to the gift or join in making it. A spouse
may not make a gift of community personal property, or dispose of community personal property for less than fair and
reasonable value, without the written consent of the other sp&iase.[Code § 1100(lh)Although there is no general
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rule prohibiting one spouse from making a gift of community real property, both spouses must join (either personally or
by duly authorized agent) in executing any instrument by which community real property is sold, conveyed,
encumbered, or leased for longer than one yEan{. Code § 1102For further discussion, sée60A.12[1]

Although gifts of quasi-community property are not subject to the same restrictions as gifts of community property, if a
spouse dies after making a gift of quasi-community property, the surviving spouse may have a right to require the
transferee to restore the property to the deceased spouse's &tafedb. Code § 102To avoid this eventuality, it is

also advisable to obtain the spouse's written consent to a gift of quasi-community property. For discus§ion, see
60A.12[2]

[g] Taxation of Gift Causa Mortis

Because a gift in view of impending death is not legally effective until the death of the donor, it is considered an
incomplete gift until the time of death and will not be subject to federal gift Tagds. Reg. § 25.2511-2(c)Rev. Rul.
74-365, 1974-2 C.B. 324 1t will, however, be subject to federal estate taR[C. § 2035see United States v. Wells
(1931) 283 U.S. 102, 115-117,51 S. Ct. 446, 75 L. Ed.]867

[2] Form

Gift Causa Mortis

Gift Causa Mortis

In view of my impending death from set forth terminal illness or injuries from which donor is
suffering, e.g.cancer], | hereby give to nanfie of donee and relationship, if dngs a gift and
without consideration, all my interest in desdription of propertly In the event that | recover
from this illness, however, this gift is revoked.

Dated:

siinature of dondr

[typed namg

[If community or quasi-community property is being given, add:

Consent

| hereby consent to the above described gift.
Dated:

siinature of donor's spouke

[typed namg

[For optional acknowledgment, see § 60A.200[2]
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Acceptance

| hereby accept the above described gift.
Dated:

siinature of donde

[typed namg

Legal Topics:

For related research and practice materials, see the following legal topics:
Estate, Gift & Trust LawPersonal GiftsGifts Causa MortisEstate, Gift & Trust LawPersonal GiftsProceduresGeneral

OverviewEstate, Gift & Trust LawPersonal GiftsProceduresEvidence
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§ 60A.202 Gift of Life Insurance Policy

[1] Comment

[a] Use of Form

The form in [2],below,is a written assignment that may be used to make a gift of a life insurance policy. The form
includes four alternative provisions and a community property waiver and consent. The first alternative provision may
be used to make an assignment from an individual to another individual. The second may be used to make an
assignment from a trustee to an individual. The third alternative may be used to make an assignment from an individual
to a trustee. The fourth may be used to make an assignment from a trustee to another trustee. The community property
waiver and consent should be included in the form if the assignor is a married person because a spouse has community
property rights in any life insurance policy if the premiums are paid with community prosséjd], below.

This form is based in part on forms developed by Keith V. Abramson, J.D.

For a form that may be used to make a gift of a life insurance policy under the California Uniform Transfers to Minors
Act [Prob. Code § 3900 et sdgsee8§ 60A.220

PRACTICE TIP:
The options provided in this form allow a gratuitous transfer of a life insurance policy by a trustee acting
in a fiduciary capacity. In advising a client, the lawyer should be extremely careful to point out that in
the case of an irrevocable trust (or a revocable trust when the settlor is not serving as trustee or the
transfer from the trust is to someone other than the settlor), a trustee making a gift of trust property is
almost certainly engaging in a breach of the trust (unless the trust contains a highly unusual provision
permitting such a gratuitous transfer by the trustee).

Additionally, if one is considering using this form because the policy is being sold to a third party or the
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trustee of a different trust and there is concern that the consideration may not be adequate, attention
should be focused on the so-called "transfer for value rule" which will substantially alter the income tax
treatment of the policy proceeds (making them taxable instead of tax fremy donsideration is given

for the transfer of the policysee I.R.C. § 101(a)ncluding the limited exceptions to the transfer for

value rule contained ihR.C. 8 101(a)(d) Commentary by Albert G. Handelman

A transfer of life insurance policies from one trust to another trust for valuable consideration will be disregarded for
federal income tax purposes, and the transfer for value rule will not apply, when both trusts are owned by the same
individual [see Priv. Ltr. Rul. 200514001-00Q2Priv. Ltr. Rul. 200518061

[b] Gift of Life Insurance Policy

A life insurance policy, like any other form of personal property, may be the subject of a ¢ffifual Life Ins. Co. v.
Franck (1935) 9 Cal. App. 2d 528, 538, 50 P.2d 4&2e Morrison v. Mutual Life Ins. Co. (1940) 15 Cal. 2d 579, 583,
103 P.2d 963. The donee of the policy need not have an insurable intelrest Code § 10130but the gift must

satisfy all of the general legal requirements for a valid gifutual Life Ins. Co. v. Franck (1935) 9 Cal. App. 2d 528,
538, 50 P.2d 480 Lo Presti v. Manning (1932) 125 Cal. App. 442, 445, 13 P.2d 1082 effective gift of personal
property requires: (1) an actual or symbolic delivery of the gift to the donee; and (2) an intention on the part of the
donor to completely divest himself or herself of control and dominion over the propegsnjelli v. Simon (1938) 25

Cal. App. 2d 365, 367, 77 P.2d 48@irect evidence of delivery need not be shown, however, when delivery may be
inferred from proof of possession and independent evidence that the donor intended to make dell@ogdédrd v.
Metropolitan Life Ins. Co. (1937) 8 Cal. 2d 361, 363, 65 P.2d B53

A gift of a life insurance policy may be made orallyWoodard v. Metropolitan Life Ins. Co. (1937) 8 Cal. 2d 361,
362-363, 65 P.2d 353seeAsper,Ownership and Transfer of Interests in Life Insurance Policies, 20 Hastings L.J.
1175, 1182 (1969)r in writing [see Savelli v. Simon (1938) 25 Cal. App. 2d 365, 366-367, 77 P.2H A86oral

gift, however, is not valid unless the means of obtaining possession and control of the property are given, or (if the
property is capable of delivery) there is an actual or symbolic deliv@iy. [Code § 114J¢

In all cases, the donor must intend to make a present transfer of the policy. A promise to make a gift at some time in the
future is not a present gift and is not effective to transfer ownersh§apelli v. Simon (1938) 25 Cal. App. 2d 365, 368,

77 P.2d 486 seeAsper,Ownership and Transfer of Interests in Life Insurance Policies, 20 Hastings L.J. 1175, 1184
(1969].

[c] Premiums Paid With Community Property

A life insurance policy purchased during marriage with community funds is a community assgtg v. Aetna Life

Ins. Co. (1960) 54 Cal. 2d 399, 402, 6 Cal. Rptr. 13, 353 P.2d]73&milarly, an income protection policy (which for

this purpose is analytically indistinguishable from a life insurance policy) is community property if the premiums are
paid with community funds [ Marriage of Donnelly (1983) 142 Cal. App. 3d 135, 137, 190 Cal. Rptr.,756

disapproved on other grounds In re Marriage of Saslow (1985) 40 Cal. 3d 848, 861 n. 5, 221 Cal. Rptr. 546, 710 P.2d
346]. No spouse may make a gift of community personal property without the written consent of the other spouse
[Fam. Code § 1100(k)

The result may be different if community assets are used to pay the premiums on life insurance policies issued pursuant
to federal statutes, such as the National Service Life Insurance Act (NSB8AY[S.C. § 1901 et sdapr the

Servicemembers' Group Life Insurance Act (SGLIBB[U.S.C. § 1965 et sdqRights acquired under community

property laws are preempted by conflicting provisions of the NSLIA¥issner v. Wissner (1950) 338 U.S. 655, 70 S.

Ct. 398, 94 L. Ed. 424 and a beneficiary designation under a policy issued pursuant to the SGLIA takes precedence
over conflicting state law [ Ridgway v. Ridgway (1981) 454 U.S. 46, 55-60, 102 S. Ct. 49, 70 L. Ed.Rd 39
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Although federal law generally has only limited application in the field of domestic relatsm@d/[cCarty v. McCarty
(1981) 453 U.S. 210, 220, 101 S. Ct. 2728, 69 L. Ed. 2d 589 |stiigemacy Claugé).S. Const., art. VI, cl. 2] would
invalidate any provision of state law that frustrates or erodes clearly expressed policies of federaRalgyvay v.
Ridgway (1981) 454 U.S. 46, 54, 102 S. Ct. 49, 70 L. Ed. Zd B8e guiding rule is that if the state law does "major
damage" to "clear and substantial" federal interests, the state law must yiklidduierdo v. Hisquierdo (1979) 439

U.S. 572,581, 99 S. Ct. 802, 59 L. Ed. 2H Application of this general rule to particular cases can present problems.
For instance, under California law, federal military insurance policies would be community property for which the
non-insured spouse might be awarded other community property of equal vaMarfiage of Milhan (1980) 27 Cal.

3d 765, 777-778, 166 Cal. Rptr. 533, 613 P.2d 8jitlgment vacated inMilhan v. Milhan (1981) 453 U.S. 911§;
however, the Supremacy Clause generally precludes the application of state community property laws to military
retirement pay [ McCarty v. McCarty (1981) 453 U.S. 210, 235-236, 101 S. Ct. 2728, 69 L. Ed. 2d 589 ]. Nevertheless,
military pensions for periods beginning after June 25, 1981, are to be treated as separate or community property in
accordance with state law$Q U.S.C. § 1408(c)(1)

Regardless of whether a provision of state law frustrates or erodes a federal policy, the federal policy must give way to
community property rights if application of the community property law is necessary to prevent a fraud against an
innocent spouse [ Yiatchos v. Yiatchos (1964) 376 U.S. 306, 84 S. Ct. 742, 11 L. Ed. 2dsé24 Ridgway v.

Ridgway (1981) 454 U.S. 46, 58, 102 S. Ct. 49, 70 L. Ed. Zd 39

[d] Rights of Donee

On completion of a valid, present assignment of a life insurance policy, the assignee acquires all of the rights of
ownership of the prior owner and may recover whatever the insured might have recovered on thérmlicgde §

1013Q. Although the ownership rights will vary according to the terms of the policy, they will typically include such
things as the right to change the beneficiary, the right to encumber the policy with a policy loan, the right to surrender
the policy for cash, and the right to make another assignment of the pséepgper,Ownership and Transfer of

Interests in Life Insurance Policies, 20 Hastings L.J. 1175, 1184 (1969)

[e] Policy Requirements and Notice

Gifts of life insurance policies are generally valid whether or not they are effected in the manner prescribed in the policy
[seeAsper,Ownership and Transfer of Interests in Life Insurance Policies, 20 Hastings L.J. 1175, 1182](1969)
California, notice to the insurer is not necessary to preserve the validity of the policy unless notice is expressly required
by the policylns. Code 8 1013INotice, however, may be important to perfect or protect the rights of the donee. An
insurer who has no notice of a policy assignment is not bound to honor it, but an insurer with notice of an assignment
must recognize the rights of the lawful ownerNlorrison v. Mutual Life Ins. Co. (1940) 15 Cal. 2d 579, 587, 103 P.2d
963]. When a life insurance policy has been assigned in writing, the insurer may deal with the assignee in any manner
not inconsistent with the terms of the assignment until the insurer has received at its home office written notice by or on
behalf of some other person that the other person claims some interest in the jpslicydde § 10173

[f] Gift to Beneficiary

A life insurance policy may be given to any person, including the designated beneficidigHwen v. New York Life

Ins. Co. (1919) 42 Cal. App. 133, 141, 183 P. 37Although the beneficiary's interest in a policy in which the owner
reserves the right to change the beneficiary is a mere expectancy of a gift at the time of the insured'sCidauttm [v.

Grimm (1945) 26 Cal. 2d 173, 175-176, 157 P.2d §4f.the policy has been given to the beneficiary inter vivos, the
beneficiary's interest as owner becomes absolute, and the donor, in the absence of some act again vesting him or her
with title, has no further power or control over the policyNIcEwen v. New York Life Ins. Co. (1919) 42 Cal. App. 133,
141, 183 P. 373 seeAsper,Ownership and Transfer of Interests in Life Insurance Policies, 20 Hastings L.J. 1175,
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1183-1184 (1969)

[g] Use of Company Forms

Insurers typically provide printed forms for assignment of ownership interests in life insurance policies. Although these
forms are not legally essential to the completion of valid assignments, by gift or othessgfb]| abovd, as a

practical matter they should be used whenever possible. When an insurance company clerk receives an unfamiliar form,
the clerk may be uncertain as to how to proceed, and the form may be returned unfiled. Use of a form provided by the
insurer will reduce the likelihood of such an occurrence.

An attorney who is asked to prepare an assignment (by gift or otherwise) of a life insurance policy should first contact
the insurer or the insurer's agent to determine if the company will provide a form for assignment. If the insurer will
provide such a form, the attorney should request a copy and, whenever possible, use it to accomplish the transaction.
Whether or not a printed form is used, the written assignment should be delivered to the donee, together with the policy,
and notice of the assignment should be given to the insurer.

[h] Estate and Income Tax Consequences

For federal estate tax purposes, the gross value of an estate will include certain amounts received as insurance under
policies on the life of the decedent. Any amount receivable by the executor under a policy on the life of the decedent
will be included in the decedent's estat&®[C. § 2042(1]) amounts receivable by other beneficiaries will be included if

the decedent, at the time of death, retained any of the "incidents of ownership" in the p&8li€; g 2042(2)Treas.

Reg. § 20.2042-1(c)(L)The term "incidents of ownership" is not limited to ownership in the technical legal sense, but
generally refers to the economic benefits of the policy and includes the power to change the beneficiary, to surrender or
cancel the policy, to assign the policy, to revoke an assignment, to pledge the policy for a loan, or to obtain a loan from
the insurer against the surrender value of the policg@s. Reg. § 20.2042-1(c)[2)

Although gifts made within three years of death generally are not includable in the decedent's gross estate, a gift made
within three years of death (even a gift that qualifies for the annual gift tax exclusea) R.C. § 2503(b)see also §
60A.32[4] is includable if the gift property would have been includable in the decedent's estatd.t@e88 2036

2037 2038 and2042(transfers with retained life estate; transfers taking effect at death; revocable transfers; proceeds of
life insurance), if the donor had retained the property at the time of deRIC] § 2035(d)

If the insured, by gift, parts with all of the incidents of ownership in the policy, and if the gift was not made during the
three-year period ending with the insured's death, the proceeds will be effectively removed from the insured's estate and
the beneficiary will receive the proceeds free of income tax liabilifg.C. § 101(&)but see I.R.C. § 101({special

rule for proceeds of flexible premium contracts issued before 1985)].

[i] Gift Tax Consequences

A gift of an insurance policy may result in gift tax liability, depending on the value of the policy at the time of the gift,
the availability of the annual exclusion, and the availability of any unused portion of the unified credit against gift and
estate taxgee 1.R.C. 88 2502505 see also § 60A.32

The value of an insurance policy at the date of gift is typically much less than its face value. For gift tax purposes, the
value of a life insurance contract is determined by reference to the price at which the company sells comparable

policies; but if the price of comparable policies is not readily available (either because the policy has been in force for
some time or because it is not issued by a company regularly engaged in selling contracts), other valuation methods may
be usedgeeTreas. Reg. § 20.2512-6(a)]. If, after assigning the policy, the prior owner continues to pay the premiums,

the payments constitute additional gifts of present interdstsaf. Reg. § 25.2503-3(@xample 6].
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[i] Drafting Caution

Because a gift of an insurance policy is an attractive method of removing the proceeds of the policy from the insured's
estate, such a gift will be closely scrutinized. If tax saving is one of the reasons for making a gift of an insurance policy,
it is important to clearly establish that the donor intends to make a present and complete inter vivos transfer of the
policy and that all of the "incidents of ownership" are presently and completely transferred.

[2] Form

Gift of Life Insurance Policy
Assignment of Life Insurance Policy

[For assignment from individual to individuél:

l, name of insured or other assigrjphereby fully and irrevocably assign and transfer to

ngme of assignge addres$ all my right, title,
and interest in and to that certain life insurance policy issued by name ¢f insurdron
[my lifer the life of ], policy number . This

assignment is gratuitous and is made with the intention of making a gift of the described life insurance policy to the
assignee named above.

[OR

[For assignment from trustee to individupl:

I, nédme of trustdeas trustee of the trust created by namé¢ of trustaj;
under terms of that ideftify trust instrument, e.gdeclaration of trusor trust indentureor Last
Will and Testament] dated , do hereby fully and irrevocably assign and transfer to
ngme of assignée addfes$ all my right, title,
and interest, as trustee of the above trust, in and to that certain life insurance policy issued by
[name of insurdr addfes$ on [my lite the life
of ], policy number . This assignment is gratuitous and is made with the

intention of making a gift of the described life insurance policy to the assignee named above.

[OR]

[For assignment from individual to trustée:

l, n@dme of insured or other assigripdo hereby fully and irrevocably assign and transfer to

[name of trustéeas trustee of that trust created by namé of trustgj; under terms of that
identify trust instrument, e.gdeclaration of trusor trust indentureor Last Will and
Testament] dated , all my right, title, and interest in and to that certain life insurance policy
issued by namme of insurdr addfes§ on
[my lifer the life of ], policy number . This

assignment is gratuitous and is made with the intention of making a gift of the described life insurance policy in the
manner described above.
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[OR

[For assignment from trustee to trustge:

I, name of trusteleas trustee of that trust created by namé of trustay;
under terms of that ideffitify trust instrument, e.gdeclaration of trusbr trust indentureor Last
Will and Testament] dated , do hereby fully and irrevocably assign and transfer to
ngme of trustele as trustee of that trust created by namé¢ of trustaj;
under terms of that ideftify trust instrument, e.gdeclaration of trusbr trust indentureor Last
Will and Testament] dated , all of my right, title, and interest, as trustee, in and to that certain
life insurance policy issued by nanie of insurdg
addfes$ on [my lite the life of
], and bearing policy number . This assignment is gratuitous and is made

with the intention of making a gift of the described life insurance policy in the manner provided above.

[For each of the four alternatives set forth above, continue with the folloying:

Executed at placd on ddtd.

sifinature of assigngr

[typed namg

Witnessed by:

siginature of witnegs

[typed namg

siinature of witnegs

[typed namg

[If assignor is a married person making the assignment in his or her individual capacity, add community property
waiver and conserit:

Community Property Waiver and Consent

I, n@me of spouse of assigihanereby declare that | am the [ovife
husband] of naine of assigndrthe assignor in the foregoing Assignment of Life Insurance
Policy, and that | consent to the foregoing assignméfhddnor is to pay premiums after assignment, abfiirther
consent to payment of future premiums on the policy referred to in the foregoing assignment out of the community

property of me and my (husloavdfe)].
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Executed at on datd. [

signature of spouge

[typed namg
Legal Topics:

For related research and practice materials, see the following legal topics:
Estate, Gift & Trust LawPersonal GiftsProceduresGeneral Overviewlnsurance LawLife InsuranceGeneral Overview
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§ 60A.203 Gift by Forgiveness of Debt

[1] Comment

[a] Use of Form

The form in [2],below,is a declaration that may be used to make a gift by forgiving a debt. Any written instrument
evidencing the debt should be canceled and delivered to the donee-debtor at the same time that the declaration is
delivered. If the debt is secured, a release of the security interest should also be executed and delivered. If the original
security interest was recorded, the release should also be recorded.

[b] Proof of Donative Intent

When a creditor wishes to make a gift by forgiving a debt, donative intent should be clearly established for tax
purposes. Without proof of donative intent, the forgiven debt may be considered income in the hands of the donee and
thus subject to income tax. Although gross income generally includes income from the discharge of indehtéd@ess [

8§ 61(a)(12) Rev. & Tax. Code § 170T,1it does not include the value of any property acquired by ¢iR.C. § 102(a)

see Rev. & Tax. Code 8§ 17Q7Regardless of whether the creditor is motivated by donative intent, forgiving a debt will
constitute a gift for federal gift tax purposes, as donative intent is not one of the elements of a taxablteagift Reg. §
25.2511-1(g)(1) The value of the release of a debt is the amount of unpaid principal plus accrued and unpaid interest at
the time of the releasf@feas. Reg. § 25.2512:4-or a general discussion of taxable gifts, §680A.32

[2] Form

Gift by Forgiveness of Debt
Gift by Forgiveness of Debt

| hereby forgive all the remaining outstanding balance of the debt owed to me by name off
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doneg, cpmplete addre$s[optional: add more detailed description of debt, eumgder the terms
of that promissory note dated executed by name of(doné&g] currently
amounting to [approximately] $ , together with any accrued interest thereon which remains

unpaid. | am forgiving this debt without consideration and with the intention, by forgiving the debt, of making a gift to
n&me of dondeof the amount of the outstanding balance remaining on the debt.
Dated:

signature of dondr

[typed namg

[Add if forgiven debt is community propeity:

Consent

| hereby consent to the above gift.
Dated:

siginature of donor's spouke

[typed namg

[For optional acknowledgment, see § 60A.20([2]

Acceptance

| hereby accept the above gift.
Dated:

signature of donde

[typed namg

Legal Topics:

For related research and practice materials, see the following legal topics:
Estate, Gift & Trust LawPersonal GiftsProceduresGeneral OverviewTax LawFederal Estate & Gift TaxesGifts (IRC

secs. 2035, 2501-2524)Elementsindirect Gifts
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8 60A.204 Gift of Securities

[1] Comment

[a] Use of Form

The form in [2],below,may be used to make a gift of securities. Execution of the form, together with delivery of the
properly endorsed securities, will complete the gift. Although a gift of securities may be completed without a written
instrument, a written instrument will establish the date of the transfer, which is important for determining the value of
the qift [see[d], below]. For a form for a gift of securities under the California Uniform Transfers to Minors Act8see
60A.220

[b] Gift of Securities

If the owner of shares of stock delivers a properly endorsed stock certificate to another person (or to the agent of another
person), a gift of the stock is complete, for gift tax purposes, on the date of delivergd. Reg. § 25.2511-2(h)f the

donor delivers the certificate to the donor's bank or broker as agent, or to the issuing corporation or its transfer agent, for
transfer into the name of the donee, the gift is complete on the date the stock is transferred on the books of the
corporation Treas. Reg. § 25.2511-2(fgee Com. Code § 84@dluty of issuer to register transfer of securities on
presentation of properly endorsed certificate)].

Transfer of stock on the books of a corporation, without delivery of the certificates, may not be sufficient to constitute a
completed gift. When, for example, shares of stock are transferred on the books of a corporation, but the transferor
retains control over the stock and later revokes the transfer, there is noRyifttjolz v. Commissioner (1949) 13 T.C.

201]. Further, the execution of an instrument purporting to immediately assign and transfer the stock will not render a
gift of the stock complete if the certificates are not endorsed or delive@adhead Trust v. Commissioner (1972)

T.C. Memo 1972-19F Under appropriate circumstances, however, a gift may be completed without delivery of the
stock certificates. In a case in which the donor issued stock in a family corporation in the names of trustees for the
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benefit of his children but left the certificates attached to the stock record book (which remained in the donor's custody),
the court found a gift since gift tax returns were filed and dividends on the stock were paid into the children's bank
accounts [Kraft v. Commissioner (1969) T.C. Memo 1969-232

[c] Delivery of Endorsed Certificates or Completion of Other Requirements

This form should be accompanied by delivery of properly endorsed certificates (or the unendorsed certificates along

with the appropriate stock or bond assignment(s) separate from certificate) to the donee, the donee's agent, or the issuer
of the security. If the gift is of "uncertificated securitiesee Com. Code § 8102(a)(1.&he requirements of the issuer

for transfer should be ascertained and complied vade[Corp. Code § 416(ffjssuer authorized to adopt system of

issuance, recordation, and transfer not involving certificates)].

PRACTICE TIP:
A gift of less than the full number of shares represented by a certificate probably will require delivery of
the certificate to a broker or transfer agent with a request to issue a new certificate in the donee's name
for the shares being given and to issue a new certificate in the donor's name for the remaining shares
represented by the existing certifica@mmentary by Albert G. Handelman

[d] Importance of Date of Gift

The amount of any federal gift tax liability is determined by the fair market value of the gift property on the date of
transfer pee I.R.C. § 2512()Since the market value of securities can vary from day to deg [Treas. Reg. §

25.2512-2(h)) it is particularly important to establish the date of such a gift. Moreover, although a gift of securities may
be completed by endorsement of the securities and delivery to the donee, or delivery directly to the corporation for
issuance of new securities in the donee's name, the date of the gift may still be open to challenge. For example, the
donor's mere request to a broker to transfer securities or the donor's endorsement of securities, without proof of the date
of delivery, is insufficient to establish the date of transfer for valuation purpeses [Rev. Rul. 54-135, 1954-1 C.B.

205].

[2] Form

Gift of Securities
Gift of Securities

| hereby give, assign and transfer to full nfme(s) of donee(s) and relationship, if any, to
donoi, as a gift and without consideration, numbef shares of the desgcribe type of shares,
e.g.,Type A Common] stock of full[name of corporatioh fofr
certificated securitiestepresented by certificate number(s) , which certificate(s) | hereby
deliver to fulf name(s) of donee(s)fully and properly endorsear, for uncertificated
securities:which shares are uncertificated and which | have transferred to the name(s) of full (
name(s) of donee(sih accordance with the requirements and procedures established by the corporation for the transfer
and recordation of ownership of its shares].

Dated:

signature of dondr

[typed namg

[If shares are community property, adid:
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Consent

| hereby consent to the above described gift.
Dated:

siinature of donor's spouke

[typed namg

[For optional acknowledgment, see § 60A.20([2]

[Optional

Acceptance

| hereby accept the above described gift.
Dated:

siinature of donde

[typed namg

Legal Topics:

For related research and practice materials, see the following legal topics:
Estate, Gift & Trust LawPersonal GiftsProceduresGeneral Overview

Page 383
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8 60A.205 Gift of Interest in Trust

[1] Comment

[a] Use of Form

The form in [2],below,is a declaration of gift to be used when the donor desires to make a gift of an interest in an
existing trust, such as the right to receive income from the trust or the remainder interest in the trust. The Statute of
Frauds Civ. Code § 1624applies to the transfer of an interest in a trust containing real property, but as a matter of

good practice a writing should be used in all cases to effect the transfer of a trust interest. This form, once executed,
should be delivered to the donee as evidence of the gift. The trustee of the trust should be notified of the assignment of
the trust interest and, if required by the trust instrument, his or her consent to the assignment should be obtained in
writing.

A disclaimer of a trust instrument will in many cases accomplish the same goals as an assignment of the interest, except
for a shifting of the potential liability for transfer taxes (a disclaimant can often avoid any transfer tax liability, while a
donor of an interest under a trust may well face transfer tax liability). However, if a disclaimer is not made within the
applicable time limits, a gift of the trust interest may be the only way of shifting the trust income to persons in a lower

tax bracket $e€|c], below]. For more detailed discussion of disclaimeg60A.230

[b] Assignability of Trust Interests

Unless the trust instrument provides otherwise, a beneficiary has the unrestricted right to assign or otherwise alienate his
or her interest in the trust [Title Ins. & Trust Co. v. Duffill (1923) 191 Cal. 629, 649, 218 P.]1&uch an interest may

be transferred regardless of whether it is a present or future int&€iesiode § 69P Many trust instruments, however,

contain so-called "spendthrift clauses" which specifically prohibit the beneficiary from making any assignment of or
otherwise alienating his or her interest in the trust.
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[c] Tax Consequences of Gift of Trust Instrument

For gift tax valuation purposes, the present value of a life interest is determined by applying an actuarial figure obtained
from the tables set forth in the regulatiorseé Treas. Reg. § 25.2512-§(dyainst the value of the property in the trust
[Treas. Reg. § 25.2512-5(¢})]. The value of a remainder interest is equal to the total value of the property in the trust
less the value of the life interestde Treas. Reg. § 25.2512-5(d}(2)

A major purpose of a gift of an interest in the income of a trust is to shift the income tax liability to another, such as a
family member, who is in a lower tax bracket. When a trust beneficiary irrevocably assigns all or a portion of trust
income, the transfer creates an interest in the trust corpus for the donee, who is therefore taxable on the income
produced by the portion of the corpus subject to the intere&lhir v. Commissioner (1937) 300 U.S. 5, 12, 57 S. Ct.
330, 81 L. Ed. 46%. The donor will remain taxable on trust income which accrues prior to the date of theM#irk v.
Commissioner (1939) 39 B.T.A. 5B7

The attempt to shift income will be unsuccessful and trust income will remain taxable to the donor if the donor imposes
restrictions on the donee's right to alienate trust income or limits the donee's enjoyment of the inéomer|v.
Commissioner (8th Cir. 1932) 61 F.2d 625, 62 the gift of trust income is unauthorized under the trust instrument,

the tax burden will not shift to the doneeling v. United States (1st Cir. 1936) 84 F.2d 156, 15Bor this reason, the
beneficiary of a spendthrift trust will remain taxable on the trust income even if the income is assigned to, and received
by, another [St. Louis Union Trust Co. v. United States (8th Cir. 1944) 143 F.2d 842].843

[2] Form

Gift of Interest in Trust
Assignment of Trust Interest

I, ngme of dondy declare that | am a [life incameemainder]
beneficiary under that certain trust created pursuant to the [trust insirumilgrexecuted by
n&me of trustgron ddtd, with némg
named as trustee. | hereby assign to name[of donde cpmplete addre$s
as assignee, as a gift and without consideration, or sjadicify portion, e.g50 percent] of my
right, title, and interest in the [incomemainder] of that trust to which | am or hereafter may
be entitled pursuant to the terms of the trust. This assignment is irrevocable and shall become effective on
ddtd.
| further grant to name of dondeand [lwsher] heirs, personal
representatives, successors, or assigns, add if ipcome interest is being givefar so long as this

assignment shall continue in effect,] full power to demand, sue for, and recover the interest hereby granted in
[his her] own name, and to execute receipts therefor.

ngme of trustéeas Trustee under the above described trust, is hereby directed to pay to
ngme of donde afnount, e.g.50 percentr all] of the

[incoroeremainder] interest otherwise payable to me, in the same manner and at the same
times as the trust instrument directs those payments to be made to me.

Dated:

signature of dondr

[typed namE
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[Add if trust interest is community property:

Consent

| hereby consent to the above described gift of this trust interest.
Dated:

siinature of donor's spouke

[typed namg

[For optional acknowledgment, see § 60A.200[2]

[Optional

Acceptance

| hereby accept the above described gift.
Dated:

siginature of donde

[typed namg

[Add if required by trust instrument:

Approval of Trustee

| hereby approve of the above described assignment by gift and will comply with its terms.

Dated:

siinature of trustele

[typed namg
Legal Topics:

For related research and practice materials, see the following legal topics:
Estate, Gift & Trust LawPersonal GiftsProceduresGeneral OverviewEstate, Gift & Trust
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LawTrustsBeneficiariesGeneral OverviewEstate, Gift & Trust LawTrustsSpendthrift TrustsGeneral Overview
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§ 60A.206 Gift of Tuition or Medical Expenses

[1] Comment

[a] Use of Form

The form in [2],below,is a declaration to be used for making a gift of tuition or medical expenses that will qualify for
the gift tax exclusion unddrR.C. § 2503(e)

[b] Exclusion of Medical and Educational Payments

Amounts paid on behalf of any person (1) to a qualified educational organizager.R.C. § 170(b)(1)(A)(ii)

("educational organization")] as tuition for the education or training of that person or (2) to any person who provides
medical caregee |.R.C. § 213(d)'medical care")] for that person are not treated as taxable ¢iRsJ. § 2503(g) see

8§ 60A.32[3]. A donor may make medical or tuition payments under this rule on behalf of any donee and regardless of
the amount of the payments. The medical and educational payments may be in addition to any gifts to the same donee
that are excluded from taxation under the annual gift tax exclusiea [.R.C. 88 2503(p2523(i} see also §

60A.32[4]. The exclusion for medical and education payments, however, does not change the rule that a transfer is not
a gift if, under state law, the donor is obligated to provide such payments or otherwise support the donee [House
Committee Report, § 1441, Economic Recovery Tax Act of 1981 (Pub. L. No. 97-B4).. Rul. 56-484, 1956-2 C.B.

23].

[c] Eligible Donee

The donee can be any individual; no special relationship to the donor is requiRed.[§ 2503(e)(3) However, the
donee may not directly receive the payments; rather, qualified transfers must be made in the donee's behalf to certain
transfereesl[R.C. § 2503(e)(2)see][d], below.
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[d] Qualified Transfers

Qualified transfers include tuition for the education and training of the ddrRRe]. § 2503(¢e)(2)(4)and medical care
furnished to the doneé.R.C. § 2503(e)(2)(B) Tuition payments must be made directly to an educational organization
that is a qualified charitable organizatidrtH.C. 88 170(b)(1)(A)(ii)2503(e)(2)(A) Such an educational organization
normally must maintain a regular faculty and curriculum and normally have a regularly enrolled student body in
attendance at the place where its educational activities are regularly carrie®.a@h B 170(b)(1)(A)(i} The exclusion

is permitted for both full-time and part-time students, but is limited to direct tuition costs; payments for books, supplies,
dormitory fees, and the like are not eligible for the exclusion [House Committee Report, § 1441, Economic Recovery
Tax Act of 1981 (Pub. L. No. 97-34)].

Payments for medical care must be made directly to the person or organization that provides thig.€ar [

2503(e)(2)(B). The term "medical care" includes the diagnosis, cure, mitigation, treatment or prevention of disease,
treatment affecting any structure or function of the body, transportation primarily for and essential to medical care, and
insurance covering medical caleq.C. 88 213(d)(1)2503(e)(2)(B). The exclusion is not subject to the percentage
limitations on the income tax deduction for medical cdre.[C. 88 2132503(e) House Committee Report, § 1441,

Economic Recovery Tax Act of 1981 (Pub. L. No. 97-34)]. However, the donor's payment does not qualify for the
exclusion to the extent the donee is reimbursed by medical insurance, regardless of the taxable year in which the donee
receives the reimbursement [House Committee Report, 8 1441, Economic Recovery Tax Act of 1981 (Pub. L. No.
97-34)].

[e] Income Tax Consequences

The gift tax exclusion of qualified transfers undeé®.C. § 2503(ejloes not affect the income tax consequences of such
transfers. No income tax deduction is generally permitted for tuition payments or for medical payments made on behalf
of another. However, a charitable deduction of up to $50 a month is available for amounts paid to maintain a full-time
student as a member of the taxpayer's household while the student is attending a qualified educational organization
[ILR.C. 8 170(g)see Rev. & Tax. Code § 17201

[2] Form

Gift of Tuition or Medical Expenses
Gift of Tuition or Medical Expenses

| hereby give, assign, and transfer on behalf of name[of dondeo

[name of educational organization, or person or organization furnishing medical care to Jdbeesum of

$ as payment in satisfaction of ftuitiedical care expenses]
incurred by name of dondePayment for [tuitimnmedical care

expenses] shall be made only in accordance with, and to the extent qualified lmbelgral Revenue Code Section
2503(e)
Dated:

siginature of dondr

[typed namg

[If community property is being given, adid:
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Consent

| hereby consent to the gift described above.
Dated:

siinature of donor's spouke

[typed namg

[For optional acknowledgment, see § 60A.200[2]

[Optional

Acceptance

| hereby accept the gift described above.
Dated:

siinature of donde

[typed namg

Legal Topics:

For related research and practice materials, see the following legal topics:
Estate, Gift & Trust LawPersonal GiftsProceduresGeneral OverviewTax LawFederal Estate & Gift TaxesGifts (IRC

secs. 2035, 2501-2524)Elementsindirect Gifts
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§ 60A.207 Gift Conditional on Payment of Gift Tax by Donee

[1] Comment

[a] Use of Form

The form in [2],below,is a declaration of gift that makes the gift conditional on the donee (rather than the donor)
paying any federal gift tax due. The donor otherwise has primary responsibility for the payment of difRt&x g

2503. The amount of the gift is reduced by the amount of gift tax paid by the doridarfison v. Commissioner

(1952) 17 T.C. 1350 Rev. Rul. 81-223, 1981-2 C.B. 189 he donor's available unified credit must be used to reduce
the tax liability that the donee has assumed, to the extent the unified credit is avail&#e.[Rul. 81-223, 1981-2 C.B.
189; see I.R.C. § 25(05The net gift typically is used when the donor desires to give the donee specific property other
than cash, but does not wish the transaction to cost anything more than the value of the gift property. Generally a net
gift transaction is not considered the equivalent of a sale or exchange in which gain must be recogiized.|
Commissioner (1974) 63 T.C. 3P 7Therefore the donor may make a gift of appreciated property without being taxed
on any gain, providing the gift tax liability is not greater than the donor's adjusted basis Diedrich v.

Commissioner (1982) 457 U.S. 191, 102 S. Ct. 2414, 72 L. Ed. 24 777

[b] Federal Gift Taxation of Net Gift

Although the donor is primarily responsible for the payment of gift taR.[C. § 2502(d) payment of the tax by the
donee generally will not result in taxable income to the donor, as long as the transaction is in fact a gift and not a
disguised sale [Estate of Henry v. Commissioner (1978) 69 T.C. 6@&8cNeice v. Commissioner (1981) T.C. Memo
1981-86). If the gift tax liability assumed by a donee exceeds the donor's adjusted basis in the transferred property,
however, the donor realizes taxable income to the extent that the gift tax exceeds the adjusteddadisddrich v.
Commissioner (1982) 457 U.S. 191, 102 S. Ct. 2414, 72 L. Ed. 2H The income is taxable to the donor in the year
the tax is paid by the donee, not in the year the gift is ma#state of Weeden v. Commissioner (9th Cir. 1982) 685
F.2d 1160Q].
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The value of the taxable gift and the tax due can be computed by the use of an algebraic formula recommended by the
Internal Revenue Servicede Rev. Rul. 75-72, 1975-1 C.B. 318pecial computations are required in the event of a
bracket change resulting from the computation of the $@e[ Rev. Rul. 75-72, 1975-1 C.B. 310

[2] Form

Gift Conditional on Payment of Gift Tax by Donee
Gift With Payment of Tax by Donee

| hereby give, assign, and transfer to nam¢ of donee and relationship, if §dngs a gift and
without consideration, all my right, title, and interest in and to descijbe property to be givgn

It is my intention that all federal gift tax incurred by reason of this gift be paid by name pf
doneéd, and that | be absolved from all liability therefor. The assumption of the liability by
[name of donddor any federal gift tax due on this gift is expressly made a condition for this gift and if that liability is
not assumed, the above described property shall not be transferred to name of fonde

Dated:

siginature of dondr

[typed namg

[Add if property is community properiy:

Consent

| hereby consent to the above described gift, on the terms and conditions set forth above.
Dated:

siinature of donor's spouke

[typed namg

[For optional acknowledgment, see § 60A.200[2]

Acceptance

| hereby accept the above described gift and agree that | will pay all federal gift tax incurred or to be incurred by reason

of this transaction. | hereby agree to indemnify and hold harmless name df dondrfrom and
against any federal gift tax liability arising out of the above gift.
Dated:

siinature of donde
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[typed namg
Legal Topics:

For related research and practice materials, see the following legal topics:
Estate, Gift & Trust LawPersonal GiftsProceduresGeneral OverviewTax LawFederal Estate & Gift TaxesGifts (IRC
secs. 2035, 2501-2524)Net Gifts
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[Reserved]

88 60A.208[Reserved]
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§ 60A.220 Gift of Personal Property Under California Uniform Transfers to Minors Act

[1] Comment

[a] Use of Form

The form in [2],below,may be used to make a gift to a minor under the California Uniform Transfers to Minors Act

[Prob. Code § 3900 et sdqvhen the custodian is to be a trust company or an adult other than the transferor. Only two
types of property may be transferred with this form: (1) unregistered securities that are not held by a broker or financial
institution, and (2) uncertificated and unregistered tangible personal property. For a detailed discussion of these types of
property, see [c] and [dhelow.

This form is prescribed biProb. Code § 3909(b)t includes space for the custodian to acknowledge receipt of the
property as custodian for the minor. Since acknowledgment of receipt is not necessary when the transferor intends to
hold the gift property as custodian for the minor, this form should not be used when the transferor is to be the custodian
[see[b], below. Nor should it be used when some evidence other than an acknowledgment of receipt will establish that
the gift has been made. If, for example, the gift property is to be held by a broker or financial institution in an account in
the name of the custodian, acknowledgment of receipt of the property is not required to establish that the gift has been
made fee Prob. Code § 3909(a){25imilarly, when the gift property is registered with a corporation or governmental
agency, acknowledgment of receipt is not necessaag Prob. Code § 3909(a)(1)(AR)-(6)). If the gift property is real
property, the gift should be made by deed, and the deed should be recorded in the office of the county ssmorder |

Prob. Code § 3909(a)(})

For a complete list of gifts that shouftbtbe made using this form, see [eglow.When a gift should not be made with
this form, the gift property should simply be registered, deposited, assigned, recorded, or otherwise titled in the name of
the custodian as custodian for the minor, and a formal transfer form is not regsseé&fob. Code § 3909(a)(1)(A)

(2)-(6)].
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[b] Transferor Cannot Act as Custodian

The California Uniform Transfers to Minors Act permits the transferor to act as custodian of a wide variety of gifts
made under the UTMAdee Prob. Code § 3909(aHowever, there are some gifts of which the transferor cannot be the
custodian because transfer of possession and control to a third party is necessary to establish donative intent and
consummation of the transfeRg@commendation Relating to Uniform Transfers to Minors A¢iCal. L. Revision

Comm'n Reports 601, 620 (1984)].

Generally, the transferor can act as custodian if the transfer is reflected in the public records or notice of the transfer is
given to an appropriate third persdRgcommendation Relating to Uniform Transfers to Minors A¢iCal. L.

Revision Comm'n Reports 601, 620 (1984)]. Conversely, the transferor generally cannot act as custodian if the transfer
is not reflected in the public records and no notice of the transfer is given to a third person. The transferor cannot simply
keep the gift property and purport to make an irrevocable transfer by executing and retaining an instrument transferring
the property to himself or herself as custodiBefommendation Relating to Uniform Transfers to Minors A¢Cal.

L. Revision Comm'n Reports 601, 621 (1984)]. This rule is designed to avoid uncertainty and discourage fraud. Since
this form can only be used to make gifts of unregistered securities that are not held by brokers or financial institutions,
and unregistered and uncertificated tangible personal property, the transferor cannot be the custodian when this form is
used. The custodian must be an adult other than the transferor, or a trust cofpaEnyjode § 3909(a)(1)(B§7),

(b)]-

[c] Unregistered Securities Not Held by Broker or Financial Institution

This form may be used to make a gift of securities when the securities are neither registered nor held by a broker or
financial institution in an account in the name of the custodian. Acknowledgment of receipt is not required when the
securities are registered or are held by a broker or financial institution in an account in the name of the cuatoldian |
Code § 3909(a)(1)(B)b)].

This form may be used to make a gift of either "certificated" or "uncertificated" secusiesHrob. Code §

3909(a)(1)(B). A "certificated" security is a security that is represented by a certificade]. Code 8§ 8102(a)(B)A

"certificated security" is in "registered form" if (1) the certificate specifies a person who is entitled to the security and

(2) a transfer of the security may be registered on books maintained for that purpose by or on behalf of the issuer, or the
certificate states that the transfer may be registered in that@@y [ Code § 8102(a)(1B)A "certificated security" is

in "bearer form" if the security is payable to the bearer of the certificate according to its terms but not by reason of an
indorsementCom. Code § 8102(a)(R)If securities are registered, acknowledgment of receipt by the custodian is not
necessary, and this form should not be uses[Prob. Code § 3909(a)(1)(&ee alsde], below.

If unregistered securities are certificated, they should be delivered with this form and with any necessary endorsement

to the designated custodialrpb. Code 8§ 3909(a)(1)(R)If the securities are uncertificated, any other documents

necessary for the transfer of the securities should be delivered to the custodian with any necessary endorsement and this
form [Prob. Code § 3909(a)(1)(R)

[d] Uncertificated Tangible Personal Property

This form may also be used to transfer personal property when the personal property is not registered, represented by a
certificate of title, or held by a broker or financial institution in an account in the name of the custBdan Code §

3909(a)(7) (b)]. Property that meets this description generally consists of tangible personal property that is not
certificated or registered with a governmental agency. Acknowledgment of receipt is not required when the property is
registered, represented by a certificate of title, or deposited in an account in the name of the custodian. Thus, this form
should not be used to transfer automobiles, boats, or other articles of tangible personal property that are certificated by a
governmental agencyfob. Code § 3909(a)(6)b)]. Nor should it be used to transfer real property, since a transfer of
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real property must be evidenced by recordation of an appropriate instrument of transfer, such as a deed or lease; and
when the instrument has been recorded, acknowledgment of receipt is not necessdop. Code § 3909(a){5)

[e] Gifts for Which This Form Should Not Be Used

It is generally unnecessary to prepare a formal transfer or title document to make a gift to a minor under the California
Uniform Transfers to Minors Act. Most gifts under the UTMA may be made by simply registering, depositing, or titling
the qift property in the name of the custodian, followed in substance by the words "as custodian for

ngme of mingrunder the California Uniform Transfers to Minors Actge Prob. Code §
3909(a)(1)(A) (2)-(6)]- When the gift is made in this way, the registration, deposit, or title document itself is sufficient
evidence that the gift has been made, and an additional instrument is unnedesdarzode § 3909(ajontains a

complete list of the types of property that may be given to a minor under the UTMA, with detailed descriptions showing
which types require a formal transfer or title instrument such as this form and which types do not require such an
instrument. The following gifts may be made without such an instrunfenat]. Code § 3909(3)

® A gift o