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Scope of Guide

The focus of this Action Guide is to assist the attorney and paralegal with procedures for transferring: (1) property passing
outright to a named beneficiary without the need for formal probate administration (Type 1 Property); (2) property passing to a
surviving spouse or registered domestic partner (Type 2 Property); and (3) personal property assets passing under the small estate
declaration, real property in a small estate passing by court order determining succession to real property, and real property of
small value passing by affidavit (Type 3 Property). The guide does not address procedures for formal probate administration. (See
California Decedent Estate Practice (2d ed Cal CEB 2009) for procedures regarding formal probate administration.) A glossary
defining terms commonly used in probate matters is included in this Action Guide.

 

Abbreviations
Decedent Estate Prac California Decedent Estate Practice (2d ed Cal CEB 2009)
DOH Department of Housing
HCD Department of Housing and Community Development
JTWRS joint tenant with right of survival
POD pay on death
TOD transfer on death
VIN vehicle identification number
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    When Considering Alternatives to Formal Probate

STEP 1.     UNDERSTAND "FORMAL" AND "INFORMAL" TRANSFERS

FORMAL TRANSFERS

Defined

Formal transfers of decedent's property to heirs or devisees (see Glossary) occur through formal probate administration of
decedent's estate supervised by a California superior court. Prob C §§7000-12591.

When Required

Use formal transfers when:

a.   You cannot use summary procedures (see steps 9-43, below) in state law authorizing informal transfers;

b.   Required by state law in certain cases, e.g., when decedent's will establishes a trust. Prob C §13501(b).

INFORMAL TRANSFERS

Defined

Informal transfers are property transfers that do not require formal California probate administration.

When Allowed

You may use an informal procedure when:

a.   Decedent's property falls outside jurisdiction of California courts; or

b.   One of the three types of summary procedures for transfer of decedent's property applies. See step 2, below, for discussion of
the three types of property.

Further Research: See California Decedent Estate Practice, chaps 2-4 (2d ed Cal CEB 2009), referred to throughout this Action
Guide as Decedent Estate Prac.
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STEP 2.     DETERMINE WHETHER YOU CAN USE ONE OF THE THREE TYPES OF INFORMAL TRANSFERS

UNDERSTAND ALTERNATIVES TO FORMAL PROBATE

Your client may be able to transfer some or all of decedent's property informally by using one or more of the three types of
informal transfers available for three types of property (called, for purposes of this Action Guide only, Type 1 property, Type 2
property, and Type 3 property).

TYPE 1 PROPERTY—ASSETS PASSING OUTRIGHT TO NAMED BENEFICIARY
WITHOUT NEED FOR FORMAL PROBATE ADMINISTRATION

TYPE 1 PROPERTY DEFINED

Type 1 property consists of assets that pass outright to heirs or devisees without any formal probate proceeding because of the
form of ownership or type of contract. See Decedent Estate Prac §1.41.

EXAMPLES OF TYPE 1 PROPERTY

Examples of Type 1 property include the following:

Joint Tenancy Property

Property held by decedent as a joint tenant (see Glossary; Decedent Estate Prac §§2.2-2.32, 2.37; steps 19-20, below), including:

a.   Motor vehicles;

b.   Off-highway vehicles;

c.   Vessels; and

d.   Motor homes.

Community Property With Right of Survivorship

Real property held as community property with right of survivorship (see Glossary), which passes on death to the survivor,
without administration, in the same way as joint tenancy property. See CC §682.1; step 20, below.

Joint Accounts

Sums remaining on deposit in a joint account at the death of decedent. Prob C §5302. See step 16, below.

Life Insurance

Insurance on decedent's life that pays benefits to a beneficiary other than decedent's estate or representative. See Decedent Estate
Prac §§2.60-2.65; step 34, below.

"Pay on Death" Property

Property held subject to terms of a "pay on death" (POD) (see Glossary) or similar designation requiring the holder of the
property to transfer it to a named beneficiary (see Glossary) when the owner dies (Prob C §5302).

NOTE

POD property can include certain financial institution deposits and saving bonds. See Decedent Estate Prac §§2.48, 2.79.



"Transfer on Death" Securities

Securities registered in beneficiary form, shown by the words "transfer on death" or "pay on death," or the abbreviations "TOD"
or "POD," following the registered owner's name and before the beneficiary's name. Prob C §5505. See Prob C §§5500-5512; step
33, below.

Trust Property

Property held in trust, including:

a.   "Totten trust accounts" (see Glossary), i.e., a bank account in which decedent is named as trustee for one or more beneficiaries
(Prob C §5302) (if beneficiary is former spouse or registered domestic partner, see discussion of nonprobate transfers to former
spouses or domestic partners in this step's discussion of Type 1 property, below); and

b.   Revocable trusts. See Prob C §13050(a)(1); Decedent Estate Prac §2.84.

Retirement or Death Benefits Property

Retirement or other employee death benefits property paid to a named beneficiary. See Decedent Estate Prac §§2.66-2.71; step
35, below.

Survivors' Benefits Under Public Benefits Programs

Workers' compensation or Social Security benefits to which survivors are entitled by law. See Decedent Estate Prac §§2.89-2.94.

Partnership Interest

Decedent's partnership interest, which, under terms of a partnership agreement or other contract, passes to a designated
beneficiary. See Decedent Estate Prac §2.83.

Life Estate Property

A life estate interest that terminated on decedent's death. See Decedent Estate Prac §§2.33-2.35.

Military Pay

Payment due decedent for service in the United States armed forces. Prob C §13050(c)(1).

$5000 or Less Owed Decedent for Services

$5000 or less owed to decedent as salary, vacation pay, or other compensation for personal services from employment. Prob C
§13050(c)(2). See step 4, below.

Out-of-State Property

Real property located outside California.

WHEN NONPROBATE TRANSFER TO FORMER SPOUSE OR REGISTERED DOMESTIC PARTNER WILL FAIL

A nonprobate transfer to a transferor's former spouse or registered domestic partner, in an instrument executed before or during
the marriage or domestic partnership, will fail if, at the time of the transferor's death, the former spouse or domestic partner is not
the transferor's surviving spouse or domestic partner, because the marriage or domestic partnership has been dissolved or
annulled. Prob C §5600(a). (A legal separation judgment that does not terminate the status of husband and wife is not a
dissolution for purposes of Prob C §5600.) For definition of surviving spouse, see Prob C §78.

NOTE

Registered domestic partners have the same rights and obligations as spouses. See Fam C §297.5(a). A former registered domestic
partner has the same rights and obligations as a former spouse. See Fam C §297.5(b).

WHEN TRANSFER TO FORMER SPOUSE OR REGISTERED DOMESTIC PARTNER DOES NOT FAIL

A nonprobate transfer to a former spouse or registered domestic partner does not fail if (Prob C §5600(b)):



a.   The transfer is not revocable by the transferor at the time of death;

b.   There is clear and convincing evidence that the transferor intended to preserve the transfer to the former spouse or domestic
partner; or

c.   A court order in effect at the time of death requires the transferor to maintain the nonprobate transfer for the former spouse's
or domestic partner's benefit.

NONPROBATE TRANSFER UNDER PROB C §5600 DEFINED

Nonprobate transfers to a former spouse or registered domestic partner under Prob C §5600(e) include:

a.   A provision in an instrument, other than a will, that takes effect on death and that confers a power of appointment or names a
trustee; or

b.   Provisions described in Prob C §5000, such as a beneficiary designation in a custodial agreement, deposit agreement, or
individual retirement account.

NOTE

Although Prob C §5600(e) includes pension and employee benefit plans in its definition of nonprobate transfers to former spouses
that will fail, it will not apply to pension, profit-sharing, or retirement plans subject to the Employee Retirement Income Security
Act (ERISA). See Egelhoff v Egelhoff (2001) 532 US 141, 149 L Ed 2d 264, 121 S Ct 1322 (Washington state statute that provided
that designation of spouse as beneficiary of nonprobate asset is automatically revoked on divorce is expressly preempted by
ERISA and is unenforceable; ERISA requires that plans be administered and benefits paid in accordance with plan documents).

LIFE INSURANCE EXCLUDED FROM NONPROBATE TRANSFER UNDER PROB C §5600

A beneficiary designation provision in a life insurance policy is not defined as a nonprobate transfer under Prob C §5600(e). The
designation of a former spouse as the beneficiary of a life insurance policy remains valid and enforceable if the beneficiary
designation is not changed.

NOTE

Distinguish Prob C §5600(e) from provisions regarding the validity of general nonprobate transfers under Prob C §5000. Under
§5000 the nonprobate transfer of the life insurance funds is valid; under Prob C §5600(e) the beneficiary designation to a former
spouse is not automatically revoked on divorce by operation of law but remains valid unless revoked by decedent. See, e.g., Life
Ins. Co. of N. Am. v Ortiz (9th Cir 2008) 535 F3d 990.

JOINT TENANCY WITH FORMER SPOUSE OR REGISTERED DOMESTIC PARTNER

Severance of Joint Tenancy

A joint tenancy between decedent and a former spouse or registered domestic partner, created before or during the marriage, is
severed if the former spouse or domestic partner is not the transferor's surviving spouse or domestic partner, as defined in Prob C
§78, at the time of death, because the marriage partnership has been dissolved or annulled. Prob C §5601(a).

NOTE

A judgment of legal separation is not a dissolution for purposes of Prob C §5601.

Exceptions to Severance

A joint tenancy is not severed under Prob C §5601 if (Prob C §5601(b)):

a.   The joint tenancy is not subject to severance by decedent at the time of death (e.g., if decedent is prohibited from severing the
joint tenancy by a court order or binding agreement; see Comment to Prob C §5601); or

b.   There is clear and convincing evidence that decedent intended to preserve the joint tenancy with the former spouse or
domestic partner.

NOTE

A joint tenancy property includes property held as community property with right of survivorship (CC §682.1). Prob C



§5601(d).

CONSEQUENCE OF FAILED NONPROBATE TRANSFER

An instrument making a nonprobate transfer that fails because of Prob C §5600 is treated as if the former spouse or domestic
partner predeceased the transferor. Prob C §5600(c).

WHEN FORMER SPOUSE OR DOMESTIC PARTNER PROVISIONS APPLY

Rule

The former spouse or domestic partner provisions apply to instruments making a nonprobate transfer or creating a joint tenancy
whether they were executed before, on, or after the operative date of Prob C §§5600-5604 (January 1, 2002). Prob C §5604(a)-
(b).

Exception

The former spouse or domestic partner provisions do not apply to instruments making a nonprobate transfer or creating a joint
tenancy if (Prob C §5604(c)):

a.   The person making the nonprobate transfer or creating the joint tenancy died before January 1, 2002; or

b.   The termination of status of the nonprobate transfer beneficiary or surviving joint tenant as surviving spouse or domestic
partner occurred before January 1, 2002.

TYPE 2 PROPERTY—ASSETS PASSING TO SURVIVING SPOUSE OR registered
DOMESTIC PARTNER

TYPE 2 PROPERTY DEFINED

Type 2 property consists of assets passing to the surviving spouse or registered domestic partner (see Glossary) either by:

a.   Intestate succession (see Glossary) (Prob C §6401); or

b.   Devise (see Glossary) under a will (Prob C §13500), except when decedent's will limits the surviving spouse or domestic
partner to a "qualified ownership," i.e., something other than outright ownership, such as a QTIP interest. Prob C §13501(c). See
step 9, below.

NOTE

For separate property, a surviving registered domestic partner is entitled to the same intestate share as the surviving spouse. Prob
C §6401. Property jointly owned by registered domestic partners is treated the same as property of married couples (see Fam C
§299.3), and a surviving registered domestic partner will have the "same rights, protections and benefits" and be "subject to the
same responsibilities, obligations and duties" as a surviving spouse (see Fam C §297.5(c)). In this Action Guide, reference to a
"domestic partner" means a registered domestic partner under the Family Code (see Glossary).

Exceptions

Type 2 property does not include:

a.   Property passing to someone other than the surviving spouse or domestic partner, e.g., if a house is left in decedent's will to
both spouse and child, the child's interest in the house would not qualify as Type 2 property (Prob C §13501(a));

b.   Property disposed of by trust created under decedent's will (Prob C §13501(b)); and

c.   Property in which the spouse or domestic partner takes only a qualified interest, e.g., if a devise of real property is conditioned
on survival for a specified time, and that time has not elapsed. Prob C §13501(c).

FORMAL PROBATE STILL AVAILABLE

With respect to Type 2 property, your client also can (Prob C §13502):



a.   Elect to request formal probate administration; and

b.   Include properties listed above in estate administered by court.

TYPE 3 PROPERTY—SMALL ESTATE ASSETS PASSING UNDER AFFIDAVIT OR
DECLARATION (PERSONAL PROPERTY) AND COURT ORDER OR AFFIDAVIT
(REAL PROPERTY)

TYPE 3 PROPERTY DEFINED

Type 3 property consists of personal and real property included within a "small estate" and real property with a gross fair market
value less than $20,000 (regardless of the total value of the estate). See Prob C §§13000-13210.

Small Estate Defined

An estate is a small estate when the gross value of real and personal property in California after statutory exclusions does not exceed
$100,000. Prob C §13100.

NOTE

Although the value of real property must be calculated to determine whether the gross value of the estate is within the small estate
value, the Prob C §13100 procedures for transfer of small estate personal property may not be used to transfer real property. Prob
C §13115. See steps 13-15, below, for procedures for transferring personal property by affidavit under Prob C §§13100-13116.
See steps 41-43, below, for transferring real property of small value (less than $20,000) by the Prob C §§13200-13210 affidavit
procedure (Prob C §13200(a)(5)) or for transferring real property and additional personal property by court order (Prob C
§§13150-13158) if the gross fair market value of the real property is more than $20,000 and the gross value of the total estate is
less than $100,000.

CALCULATE ESTATE VALUE

To determine whether your client can use this method of transfer, calculate gross value of property in California and then subtract
statutory exclusions.

Gross Value Defined

Gross value is fair market value at time of decedent's death without deductions for liens or encumbrances (e.g., "gross value" of real
property with a market value of $60,000 and a $30,000 mortgage would be $60,000). Prob C §13502.

In This State Defined

In calculating the gross value of decedent's estate, include only property in California, even if decedent has left property in
another state.

What to Include When Calculating Estate Value

When calculating whether the gross value of the estate exceeds $100,000, be sure to include the following items of property, unless
excluded by statute (see discussion of statutory exclusions in this section, below):

a.   Life insurance proceeds payable to estate or personal representative;

b.   Money owed to decedent, unless debt is uncollectible;

c.   Contents of safe deposit boxes (see steps 21-38, below);

d.   State and federal income tax refunds owed decedent (see step 39, below);

e.   Assets of a general partnership if they become part of estate rather than passing to surviving partners under terms of the
partnership agreement (see Advising California Partnerships, chap 14 (3d ed Cal CEB 1999)); and

f.    Limited partnership interests (Corp C §§15900-15912.07).

STATUTORY EXCLUSIONS



Subtract from gross value of estate (Prob C §13050):

a.   All items of property not subject to formal probate administration. (See discussion of Type 1 property in this step, above.)

b.   Multiparty accounts, whether or not community property, to which decedent was a party, to the extent that the sums on
deposit belong, after decedent's death, to a surviving party, POD payee, or beneficiary. (See Prob C §5302; Decedent Estate
Prac §2.48; steps 12-16, below.)

c.   Property transferable to a surviving spouse or registered domestic partner. Prob C §13050. (See definition of Type 2 property
in this step, above.)

d.   Any registered vehicle, vessel, manufactured home, mobilehome, commercial coach, truck camper, or floating home. Prob C
§13050(b).

TOTAL VALUE OF ESTATE

Depending on the total calculated value of the estate, proceed as follows:

a.   If gross value of remaining estate does not exceed $100,000, collect personal property by affidavit or declaration under Prob C
§§13100-13116 (see steps 13-15, below).

b.   If estate includes California real property and:

(1)   The gross fair market value of the real property is less than $20,000 (regardless of the total value of the estate), use the
affidavit procedure of Prob C §§13200-13210 (Prob C §13200(a)(5); see steps 41, 43, below);

(2)   The gross fair market value of the real property is more than $20,000 and the gross value of the total estate does not exceed
$100,000, use summary court proceeding to determine succession to real property and additional personal property under Prob C
§§13150-13158 (Prob C §13151; see steps 41-42, below).

c.   If calculations show an estate value exceeding $100,000 or real property exceeding $20,000, there is no Type 3 property (estate
must be probated).

© The Regents of the University of California
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STEP 3.     REVIEW RELATIONSHIP BETWEEN INFORMAL TRANSFERS AND FORMAL TRANSFERS

TRANSFERS OUTSIDE PROBATE (TYPE 1 PROPERTY)

Transfer of Type 1 property occurs outright, regardless of whether other property in the estate is formally administered.

TRANSFERS TO SURVIVING SPOUSE OR REGISTERED DOMESTIC PARTNER (TYPE 2 PROPERTY)

Informal transfers and formal administration can coexist to the extent that the surviving spouse or registered domestic partner
desires. See step 9, below.

SMALL ESTATE TRANSFERS (TYPE 3 PROPERTY)

Generally, small estate transfers of Type 3 property cannot be made (Prob C §13108(a)):

a.   During a formal probate administration in California; or

b.   If a formal probate administration has already been conducted in California.

Exception

Small estate transfers are allowed after probate administration if the personal representative consents in writing to the transfer.
Prob C §13108.

Formal Transfer Still Available

Use of small estate transfers does not preclude a subsequent formal probate administration. Prob C §13108(b).

NOTE

If a later probate administration is commenced, list all property previously transferred under a small estate affidavit as part of the
estate and notify all known or reasonably ascertainable creditors of decedent. Prob C §9050. See Decedent Estate Prac, chap 3;
§14.6.

© The Regents of the University of California
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STEP 4.     REVIEW ADVANTAGES OF INFORMAL TRANSFERS (FOR TYPE 2 AND TYPE 3 PROPERTY)

FASTER THAN FORMAL PROBATE

Surviving Spouse or Registered Domestic Partner Transfers (Type 2 Property)

Informal transfer is faster than formal probate, e.g., for transfers of Type 2 property to the surviving spouse or registered domestic
partner (see Fam C §297.5):

a.   Compensation: Your client can rapidly collect the first $5000 owed by an employer to decedent for, e.g., unpaid salary or unused
vacation pay. Prob C §§13600-13606. See step 11, below.

NOTE

The $5000 limit does not apply to the surviving spouse (or his or her guardian or conservator) of certain firefighters or police
officers. Prob C §13600(d).

b.   Spousal property order: Usually in 1 or 2 months (depending on local court practices—check with clerk), you can obtain a
spousal property order that confirms the transfer of property to the surviving spouse. Prob C §§13650-13660. See step 10, below.

c.   Real property: The spouse can sell or otherwise dispose of real property free of claims of adverse interests on the 41st day
following death. See step 12, below.

Small Estate Transfers (Type 3 Property)

Informal transfer is faster than formal probate for small estate transfers (Type 3 property):

a.   Personal property: Your client can transfer personal property on the 41st day after death;

b.   Real property: Your client can transfer real property interests:

(1)   On the 41st day after death if you obtain a court order (Prob C §§13150-13157); or

(2)   six months after death, by an affidavit procedure available if real property in the estate has a gross value of $20,000 or less.
See step 41, below.

Compare With Formal Probate

Formal transfers often take a minimum of 6 to 12 months and can take considerably longer, depending on the estate involved and
the locality of the court, e.g.:

a.   Creditors have 4 months to file claims (unless they waive time); plus

b.   Court proceedings take several additional months, depending on the particular estate and local court conditions.

SIMPLER AND LESS EXPENSIVE THAN FORMAL PROBATE

Informal transfer is simpler and less expensive than formal probate because:

a.   Your client may carry out many required procedures with the help of paralegals or government employees;

b.   You prepare petitions, affidavits, and other documents as needed for individual transactions; and

c.   Court appearances should not be necessary.

Compare With Formal Probate

Formal probate administration requires numerous procedural steps (Prob C §§8000-12591), e.g.:



a.   Petition to the court;

b.   Formal notice to heirs and creditors;

c.   Court appointment of a "personal representative" (see Glossary) for the estate;

d.   Issuance of "letters testamentary" (see Glossary), which authorize the personal representative (executor) to administer the
estate;

e.   Filing of inventory and appraisal of estate;

f.    Issuance of a final decree of distribution by the court; and

g.   Possible intermediate steps, e.g., a petition for decree of partial distribution.

© The Regents of the University of California
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STEP 5.     ASSESS DISADVANTAGES OF INFORMAL TRANSFERS (FOR TYPE 2 AND TYPE 3 PROPERTY)

PERSONAL LIABILITY OF HEIRS AND LEGATEES

One disadvantage of informal transfers is personal liability of heirs and legatees. If there is no formal probate proceeding, claims
may be made against:

a.   Surviving spouse or registered domestic partner transferee; and

b.   Small estate transferee(s).

For Decedent's Debts

Transferees may be liable for decedent's debts:

a.   Claims against transferees may be made even if claims are unknown, unliquidated, immature, or contingent, including liability
for torts or other damages caused by decedent.

b.   Each transferee is potentially liable up to amount of property received (Prob C §9392):

(1)   To the same extent as decedent, if decedent had not died; and

(2)   Up to fair market value of property transferred from decedent to that person (less liens and encumbrances), plus any profits
from that property.

Compare With Formal Probate

With formal probate administration, claims are:

a.   Paid from estate; and

b.   Forever barred if not filed within 4 months after letters testamentary are issued or 60 days after notice of administration is
mailed or personally delivered to the creditor, whichever is later. Prob C §9100. See Prob C §§9000-9399.

For Claims of Superior Right to Property Transferred

a.   The surviving spouse or registered domestic partner and small estate transferees are potentially liable to persons who have a
superior right to property transferred to the same extent as for decedent's debts (see discussion of personal liability for decedent's
debts in this step, above).

b.   Liability can be satisfied by restoring subject property to decedent's estate along with the net income received from the
property.

Further Research: See Prob C §§13540(b), 13550-13554, 13605 (surviving spouse or registered domestic partner (Type 2
property) transfers); §§13109-13113, 13156, 13204-13208 (small estate (Type 3 property) transfers).

RISK OF FRAUD

Another disadvantage of informal transfers is that your client could be potentially liable for three times the fair market value of
property received (less liens and encumbrances) if he or she:

a.   Fraudulently executes or files any affidavit or declaration in connection with an informal transfer; or

b.   Fraudulently secures the payment, delivery, or transfer of decedent's property.

Further Research: See Prob C §13605 (surviving spouse transfers); §§13110(b), 13111(b), 13206 (small estate transfers).

LACK OF FINALITY



Beneficiaries may be exposed to third party claims for lengthy periods of time.

Compare With Formal Probate

With formal probate administration, the final order of the probate court is conclusive.

NO MANAGEMENT POWERS

In transferring small estate (Type 3) property, neither you nor your client will have any authority to resolve potentially complex
affairs, e.g.:

a.   Allocation of burdens of debts;

b.   Management of property; or

c.   Settlement of pending litigation.

Compare With Formal Probate

With formal probate administration, these matters are normally handled by a personal representative.

Election Right of Surviving Spouse or Registered Domestic Partner

A surviving spouse or registered domestic partner can elect formal administration for selected items of property. Prob C §13502.
See step 9, below.

NO CONTROL OVER TAX CONSEQUENCES

If there are tax issues or complications, consider:

a.   Associating with or referring your client to expert tax counsel; and

b.   Whether formal administration is to your client's advantage. See Decedent Estate Prac, chap 33.

INABILITY TO ENTER SAFE DEPOSIT BOX IN DECEDENT'S NAME ONLY

Without formal administration, your client may not be able to enter a safe deposit box for which decedent was the only signatory.
See steps 21, 38, below.

DISHARMONY AMONG HEIRS OR LEGATEES

Informal transfer procedures usually do not provide any mechanism or forum for resolving disputes.

OTHER PERSON MAY COMMENCE FORMAL ADMINISTRATION

Remember that any person claiming an interest in decedent's estate, e.g., a disinherited child or a creditor, can initiate formal
proceedings. Prob C §8000(a).

If Third Party Commences Formal Proceedings

If you or your client has notice that some person will commence formal proceedings, you may decide to initiate formal
proceedings on your client's behalf because:

a.   Your client has limited rights to use small estate transfers if formal proceedings have been commenced (Prob C §§13108(a)-
(b), 13152(a)(5), 13200(a)(7); see step 3, above); and

b.   Even during formal proceedings, your client can (see steps 9-10, below):

(1)   File a spousal property petition; and

(2)   Use other nonprobate procedures for transferring property to the surviving spouse or registered domestic partner.

OBSTACLES TO TAKING URGENT ACTION



Be aware of waiting periods that must pass before your client can complete some informal transfers:

Surviving Spouse or Registered Domestic Partner Transfers (Type 2 Property)

For surviving spouse or registered domestic partner transfers, your client must wait until the 41st day after decedent's death
before informally disposing of real property. For a review of the rules for exercising statutory right and when disposition can
occur, see step 12, below.

NOTE

If you represent the surviving spouse or registered domestic partner, your client can obtain authority to specially administer any
asset (Prob C §§8540-8547), but the expense and inconvenience of special administration may nullify the advantages of informal
transfers.

Small Estate Transfers (Type 3 Property)

For small estate transfers, your client must wait until the 41st day after decedent's death. For discussion of when you can
proceed, see step 13 (personal property) and step 42 (real and personal property), below.

LOSS OF SOME FAMILY BENEFITS

During formal administration, the family may continue to occupy or use real or personal property even if someone other than a
family member succeeds to the property. See Decedent Estate Prac, chap 17.

IF DECEDENT OPERATED OR MANAGED UNINCORPORATED BUSINESS

If decedent had an interest in and operated or managed an unincorporated business at the time of death, and if the surviving
spouse or registered domestic partner seeks court confirmation of transfer of interest as Type 2 property (Prob C §13658), then:

File List of Creditors

Court must require filing of a list of all known or reasonably ascertainable creditors of the business and amounts owing to each of
them.

Orders Protecting Creditors

Court may issue orders protecting creditors by requiring, e.g.:

a.   An undertaking (bond); and

b.   A formal inventory and appraisal. See step 8, below.

WHEN FORMAL TRANSFER MAY BE ADVISABLE

In view of the above factors, formal probate administration may be appropriate when:

a.   Heirs cannot work together harmoniously;

b.   There is potential or pending litigation against the estate;

c.   Some of the heirs are unavailable to jointly participate in transfer of property; or

d.   Decedent was involved in the operation of a business.
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When Deciding How to Proceed

STEP 6.     DETERMINE SCOPE OF YOUR REPRESENTATION

DECIDE WHO WILL HANDLE WHAT

Decide with your client whether you will be responsible for:

a.   Specified individual transactions; or

b.   General duties relating to decedent's property or the client.

Identify Transfers Client Can Handle

Decide with your client which procedures the client will carry out, e.g., transfer of motor vehicles and other state-registered
property. See steps 22-32, below, on transferring motor vehicles and other state-registered property.

Review Checklist

If you will have general responsibilities, review a checklist of possible matters that must be resolved. See, e.g., Decedent Estate
Prac §10.48.

ADVISE CLIENT OF TAX DUTIES

Filing Tax Returns

If you are handling more than an isolated Type 1 property transaction, you should consider advising person(s) named as executor(s) (see
Glossary) in decedent's will, or other person acting as personal representative, of duties to file:

a.   Individual income tax returns for decedent for the year of death;

b.   A federal fiduciary income tax return (IRS Form 1041) for the estate if (IRC §6012(a); see Decedent Estate Prac
§§33.57-33.58):

(1)   Estate has gross income of $600 or more per tax year; or

(2)   Any beneficiary is a nonresident alien.

c.   A California fiduciary income tax return (FTB Form 541) for the estate if (Rev & T C §18505(d), (f); see Decedent Estate
Prac §33.59):

(1)   Estate's gross income exceeds $10,000 per tax year or its net income exceeds $1000; or

(2)   Estate has an alternative minimum tax liability.

Tax Refunds

Consider reviewing procedure for obtaining tax refunds (see step 39, below) and especially use of Statement of Person Claiming
Refund Due a Deceased Taxpayer (IRS Form 1310) in that procedure, to assist your client in claiming the refund (some tax
preparers are not familiar with this form).

Put Advice in Writing

Always put tax advice in writing by, e.g.:

a.   Including it in your attorney-client fee agreement; or



b.   Sending a letter to the executor(s) named in decedent's will, to other person acting as personal representative, or to the client.

NOTE

Be aware of Circular 230 (31 CFR pt 10) whenever providing tax advice on which a taxpayer intends to rely. Under 31 CFR
§10.35, certain written advice (including e-mail) concerning federal tax issues must comply with detailed requirements relating to
the use of reasonable factual assumptions and the need to provide a conclusion with respect to each significant issue considered in
the opinion. To avoid problems under Circular 230, the practitioner may instead include a prominent disclosure that any written
tax advice was not intended or written by the practitioner to be used, and that it cannot be used by the taxpayer, for the purpose
of avoiding penalties that may be imposed on the taxpayer.

Refer Client to Expert

Unless you are experienced in tax matters, you should recommend that client seek services of a:

a.   Qualified tax attorney;

b.   Certified public accountant; or

c.   Other tax specialist.

Further Research: See Decedent Estate Prac, chaps 33-34.

IF DECEDENT MAY HAVE RECEIVED MEDI-CAL

If decedent or decedent's predeceased spouse may have received Medi-Cal benefits, advise your client of statutory duty (Prob C
§215) to notify the Director of Health Care Services (DHCS) of decedent's death. See Decedent Estate Prac §1.38.

NOTE

Some attorneys send a letter giving notice of death in any case in which the attorney is involved in handling a decedent's
property, even if there is no apparent likelihood that decedent received Medi-Cal benefits.

Who Gives Notice

Probate Code §215 imposes duty to give notice of death on:

a.   The "estate attorney" (an undefined term); or

b.   If no estate attorney:

(1)   The beneficiary;

(2)   The personal representative; or

(3)   The person in possession of decedent's property.

When Duty Attaches

The duty to give notice attaches if decedent:

a.   "Received or may have received" Medi-Cal benefits; or

b.   Was the surviving spouse of a person who received health care benefits under Welf & I C §14009.5.

How to Discharge

Send notice of decedent's death to DHCS for the state (Prob C §215):

a.   Not later than 90 days after date of death.

b.   By first-class mail (Prob C §1215).

c.   With a copy of decedent's death certificate.



d.   To: California Department of Health Care Services, Estate Recovery Unit, Mail Stop 4720, P.O. Box 997425, Sacramento,
CA 95899-7425; (916) 323-4836.

Claim Period for Medi-Cal Reimbursements

Director has 4 months after notice is given to make a claim for reimbursement for money paid (Prob C §9202):

a.   On decedent's behalf;

b.   On behalf of decedent's predeceased spouse who received health care benefits under Welf & I C §14009.5.

NOTE

When there is no formal probate administration or no trust administration in which the optional claims procedure is used, Prob C
§215 does not impose an express time limit on DHCS to make its recovery claim after it receives the required notice.
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STEP 7.     NEGOTIATE FEES AND REACH AGREEMENT WITH YOUR CLIENTS

NEGOTIATE ATTORNEY FEES

For Informal Transfers

Attorney fees for informal transfers are (Prob C §§13157, 13660):

a.   Determined by private agreement; and

b.   Not normally subject to court review.

For Partial Formal Transfers

If you formally administer part of the estate on behalf of the surviving spouse or registered domestic partner, your fees for those
proceedings will ordinarily be based on only the property actually probated. Prob C §10810.

PUT AGREEMENT IN WRITING

When Required

Your agreement with your client must be in writing and contain specific information if it is "reasonably foreseeable" that total
expense to a client, including attorney fees, will exceed $1000.

NOTE

A duplicate copy of the contract signed by both attorney and client, or the client's guardian or representative, must be provided to
the client or to the client's guardian or representative. Bus & P C §6148.

When Advisable

Warning: Even if a written agreement is not strictly required, you should protect yourself with one.

What to Include

Draft an agreement that:

a.   Sets the fee rate, costs billable to client, and terms of payment;

b.   Defines and limits your duties; and

c.   Requires client to acknowledge explicitly your advice on certain matters, e.g.:

(1)   That client must disclose to you all items of property belonging to decedent; and

(2)   About any liabilities client may incur as a result of informal transfers. For discussion of personal liability of heirs and
legatees, see step 5, above.

Further Research: See Fee Agreement Forms Manual (2d ed Cal CEB 2007).
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STEP 8.     IF NEEDED, PREPARE APPROPRIATE INVENTORY AND APPRAISAL (FOR TRANSFERS OF TYPE 2
AND TYPE 3 PROPERTY)

WHEN NEEDED

For Small Estate Transfers of Real Property

Any small estate transfers of real property will require an inventory and appraisal (for choosing procedure, see step 41, below)
(Prob C §§13103, 13152(b), 13200(a)(5)):

a.   If your client transfers any real property by court order (see step 42, below), the client must obtain a formal inventory and
appraisal of all of decedent's California real and personal property transferred by small estate procedures (Prob C §13152(b)):

(1)   Your client does not need to include in inventory and appraisal any property excluded under Prob C §13050 (see step 2,
above) when calculating estate value; and

(2)   Petitioner(s) may appraise those items that a personal representative could appraise.

b.   If your client transfers any real property of small value by affidavit (authorized when the gross value of California real
property is $20,000 or less, even if the gross value of the estate exceeds $100,000; see step 43, below), the client will need an
inventory and appraisal of only the real property.

For Spousal Property Petition

a.   Your client may choose to file a formal inventory and appraisal (Prob C §13659) because:

(1)   For later income tax purposes, the inventory and appraisal:

(a)   Documents a "stepped-up basis" (i.e., fair market value at date of decedent's death); and

(b)   Provides evidence for your client to carry the burden of proof as to value at time of decedent's death, should the IRS later
contest the valuation.

NOTE

For estates of decedents dying in 2010, the Economic Growth and Tax Relief Reconciliation Act of 2001 (EGTRRA-2001) (Pub
L 107-16, 115 Stat 38) replaces the IRC §1014 step-up in basis to date-of-death values with modified carryover basis provisions
in IRC §1022. After 2010, in the absence of new legislation, the law reverts to pre-EGTRRA-2001 law and to a new-basis-on-
death regime, with IRC §1014 coming back to life and IRC §1022 fading away.

(2)   If you or your client anticipates that decedent's debts may exceed the value of the estate, an inventory and appraisal provides
a means of limiting the surviving spouse's liability.

b.   If your client seeks confirmation of transfer of an unincorporated business owned or operated by decedent, the court may require
your client to file a formal inventory and appraisal. Prob C §13658.

WHAT IT DOES

A formal inventory and appraisal lists and values all of decedent's estate. Prob C §§8800-8980.

Sample Form: See Inventory and Appraisal (Judicial Council Form DE-160) and Sample Inventory and Appraisal Attachment
(Judicial Council Form DE-161) in Appendix 18.

WHO DOES IT

a.   Money and other specified cash items (see Prob C §8901) are appraised by:



(1)   The personal representative; or

(2)   The transferee, when authorized by statute governing a particular transfer procedure (see the appropriate steps below
directed at the transfer procedure you intend to use).

b.   All other property is appraised by the probate referee. Prob C §8902.

Further Research: For further guidance on appraisals, see the Probate Referees' Guide, Using Probate Referees in Trusts,
Probate, Conservatorships and Guardianships, Small Estates and Non-Probate Matters (2005), available from the Daily Journal
Corporation and local probate referees and reprinted in Decedent Estate Prac §13.83.

WHAT IT COSTS

The statutory fee (one-tenth of 1 percent of appraised value or $75, whichever is more) is an inexpensive method for obtaining an
independent appraisal. See Prob C §§8961, 8963.
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    When Protecting Surviving Spouse or Domestic Partner

STEP 9.     DEVELOP TRANSFER PLAN FOR SURVIVING SPOUSE OR REGISTERED DOMESTIC PARTNER

NOTE

Surviving domestic partners registered under Fam C §§297-299.6 and surviving spouses "have the same rights, protections, and
benefits, and shall be subject to the same responsibilities, obligations, and duties under law, whether they derive from statutes,
administrative regulations, court rules, government policies, common law, or any other provisions or sources of law." Fam C
§297.5(c). References in steps 9-12 to procedures to transfer property available to a "spouse" include a registered domestic
partner under the Family Code.

RECOGNIZE CHOICES AVAILABLE

A surviving spouse or registered domestic partner can use a variety of generally coexisting transfer methods (i.e., one transfer
method for one item of property and another transfer method for another item of property).

FORMAL ADMINISTRATION

All or any part of decedent's estate can be transferred by formal probate administration. Prob C §§13502-13503.

INFORMAL TRANSFERS

The surviving spouse or registered domestic partner can take any property that passes to the spouse or registered domestic
partner under a will or through intestate succession, without any court review or approval. Prob C §13500.

SPOUSAL OR DOMESTIC PARTNER PROPERTY PETITION

The surviving spouse or registered domestic partner can file a petition asking for a court order that (Prob C §§13650-13660; see
step 10, below):

a.   Confirms that property (including community property with right of survivorship) passed to the surviving spouse or registered
domestic partner; and

b.   Provides proof of the transfer of the asset to present to officials or property holders.

SPECIAL STATUTORY PROCEDURES

The spouse or registered domestic partner can:

a.   Immediately collect up to $5000 owed to decedent for personal services, by presenting an affidavit. See Prob C
§§13600-13606; step 11, below.

NOTE

The $5000 limit does not apply to the surviving spouse or registered domestic partner, or to the guardian or conservator of the
estate of the surviving spouse or registered domestic partner, of certain firefighters or police officers. Prob C §13600(d).

b.   Sell or lease community or quasi-community (see Glossary) real property free and clear of any unrecorded claims on 41st day
after decedent's death. See Prob C §§13540-13542; step 12, below.

SMALL ESTATE TRANSFERS

If the estate qualifies under the $100,000 limit, the spouse or registered domestic partner can use the small estate transfer. See step
2, above.



NOTE

Remember that property passing to the surviving spouse (or registered domestic partner) is not included when calculating the
$100,000.

Example: If the surviving spouse succeeds to $500,000 worth of real and personal property, and the only other gift under the will
is a bequest of $10,000 to a child, the child can use the small estate procedure and the surviving spouse can use a spousal property
petition or any appropriate procedure for the remaining property.

COMMUNITY PROPERTY WITH RIGHT OF SURVIVORSHIP

Real property held as community property with right of survivorship (see Glossary) passes on death to the surviving spouse or
registered domestic partner without administration in the same way as joint tenancy property. See CC §682.1; step 20, below.

CONSIDER WHEN TO USE SPOUSAL PROPERTY PETITION

The surviving spouse or registered domestic partner may want to use a spousal or domestic partner property petition to have the
court determine questions about title or ownership, e.g.:

For Joint Tenancy Property

Whether property apparently co-owned by spouses as joint tenants was actually community property (the answer may affect the tax
basis of the property or estate taxes). Fam C §852 (agreement transmuting separate property to community property or vice versa,
made on or after January 1, 1985, must be in writing). See Decedent Estate Prac §4.7.

NOTE

A joint tenancy between decedent and a former spouse (or registered domestic partner) created before or during the marriage is
severed if the former spouse is not the transferor's surviving spouse (as defined in Prob C §78) at the time of death, because the
marriage has been dissolved or annulled, unless an exception under Prob C §5601(b) applies. Prob C §5601(a). See discussion of
transfers to former spouses in step 2, Type 1 Property, above.

Joint Tenancy as Community Property

Unless there is a written agreement between spouses or domestic partners stating that joint tenancy property is community property, a step-up in
basis is allowed only on decedent's one-half interest in the property. See Decedent Estate Prac §§33.124-33.125.

NOTE

According to revenue agents, the IRS takes the position in audits that property held in joint tenancy is indeed joint tenancy. In
that case, a surviving spouse will not get a full step-up in basis.

Caution: For estates of decedents dying in 2010, the Economic Growth and Tax Relief Reconciliation Act of 2001 (EGTRRA-
2001) (Pub L 107-16, 115 Stat 38) replaces the IRC §1014 basis adjustment to date-of-death values with the modified carryover
basis provisions in IRC §1022. After 2010, in the absence of new legislation, the law reverts to pre-EGTRRA-2001 law and to a
new-basis-on-death regime under IRC §1014. See The Estate Tax Repeal Mess: Are We Having Fun Yet?, 31 CEB Est Plan Rep 77
(Feb. 2010).

For Third Party Gifts or Claims

Whether the surviving spouse or registered domestic partner has a community property interest in (see Decedent Estate Prac
§§4.30-4.32; Fam C §852), e.g.:

a.   Inter vivos gifts (see Glossary) from decedent made without consent of the surviving spouse;

b.   Testamentary gifts from decedent to any person other than the surviving spouse; or

c.   Property that a third person, e.g., a beneficiary under decedent's will, claims as separate property of decedent.

For Shares of Stock

Whether the surviving spouse or registered domestic partner is entitled to a new stock certificate naming him or her as sole owner
of shares previously owned by decedent or by decedent and the surviving spouse or domestic partner.



USE FORMAL ADMINISTRATION TO CLEAR LIABILITIES

If the spouse or registered domestic partner chooses to use a spousal or domestic partner property petition, the spouse or partner
is personally liable for debts of the deceased spouse or partner (Prob C §13550), but if any part of decedent's estate is formally
administered, decedent's creditors are required to file formal claims after receiving proper notice under Prob C §§9000-9054.

When Creditor's Claim Barred

If the time to file claims has commenced, a creditor's claim will be barred unless:

a.   The creditor commences judicial proceedings for enforcement of the debt and serves the surviving spouse with the complaint
before time for filing claims expires (Prob C §13552(a));

b.   The surviving spouse or registered domestic partner gives the creditor a written acknowledgment of liability for the debt
(Prob C §13552(b)); or

c.   The creditor files a timely claim in the estate proceedings (Prob C §13552(c)).

For Claims Against Surviving Spouse's Assets

Formal administration will not clear creditors' claims against the surviving spouse's (or registered domestic partner's) half  of the
community (and quasi-community) assets (Fam C §§910-916), unless you require the creditors to file their claims against the
surviving spouse's community property by formally administering (Prob C §13553; see Decedent Estate Prac §§4.19-4.21, 4.44-4.46)
all of:

a.   Decedent's separate and community estate; and

b.   The surviving spouse's community estate.

Claims against the surviving spouse's separate property will survive any formal administration of decedent's estate.
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STEP 10.   FILE SPOUSAL OR DOMESTIC PARTNER PROPERTY PETITION AND OBTAIN ORDER
CONFIRMING AND/OR TRANSFERRING PROPERTY (TYPE 2 PROPERTY)

WHEN TO FILE

You may want to file a spousal or domestic partner property petition on behalf of your client. The petition may be filed:

a.   Before commencing formal administration (Prob C §13654).

b.   Simultaneously with a petition for probate or formal administration (Prob C §13653).

NOTE

The petition for spousal or domestic partner property determination or confirmation must be filed separately from the petition for
probate even if the petitions are filed at the same time. The petitions must be filed under the same case number. Cal Rules of Ct
7.301.

c.   While formal administration proceedings are pending (Prob C §13652).

d.   By itself, without formal administration (Prob C §§13650, 13653).

NOTE

Be aware of, and discuss with your client, the expense of proceeding with multiple procedures.

WHO MAY PETITION

Any of the following may file the petition (Prob C §13650):

a.   The surviving spouse or registered domestic partner;

b.   The personal representative of the surviving spouse or registered domestic partner; or

c.   The guardian or conservator of the surviving spouse's or registered domestic partner's estate.

NOTE

The surviving spouse or registered domestic partner may be estopped from claiming property by spousal property petition rather
than by estate distribution. See Estate of Bonanno (2008) 165 CA4th 7, 80 CR3d 560 (settlement agreement provided for
distribution of wife's share by distribution decree; wife had already benefitted from more than 3 years of probate administration,
which included resisting palimony claim, handling numerous creditor claims, and other litigation; wife estopped from claiming she
was entitled to receive property without probate administration).

WHERE TO FILE

File petition in the Superior Court of the county in which the estate of the deceased spouse or registered partner may be
administered (Prob C §13650(a)), i.e.:

a.   The county where decedent was domiciled or residing at the time of death (Prob C §7051); or

b.   If decedent was not domiciled (or residing) in California at the time of death, any county in which property of decedent is
located. Prob C §7052.

OBTAIN APPROPRIATE APPRAISAL

Determine whether your client will obtain an appraisal to document the stepped-up basis for later income tax purposes or other
reasons. See step 8, above.



NOTE

Because property owned jointly by registered domestic partners is treated the same as property of married couples (see Fam C
§299.3), domestic partners should benefit from the double step-up in basis allowed for community property for purposes of
California law, and arguably under the Internal Revenue Code as well. Although IRC §1014(b)(6) refers to a "surviving spouse's"
interest in community property, the existence of community property is a state law issue, and under Fam C §297.5, registered
domestic partners will be "treated by California law as if federal law recognized a domestic partnership in the same manner as
California law." See also IRS Letter Ruling 201021048 (income earned by California registered domestic partners will be treated
as community property for federal income tax purposes).

Determine Whether Court-Appointed Referee Is Available

Be aware that although there is a place on the Judicial Council Form to request the court to appoint a probate referee to appraise
property (see Spousal or Domestic Partner Property Petition (Judicial Council Form DE-221), item 1(c), reprinted in Appendix
11), the courts have diverse practices; check your local rules or call the clerk to determine what you should do.

Form: See Appendix 11.

When to File

If the inventory and appraisal is voluntary, you may file the appraisal (Prob C §13659):

a.   Within 3 months after the petition is filed; or

b.   Within such further time as the court or judge may allow.

PREPARE PETITION

CHECK LOCAL RULES

Check local rules for any special requirements to complete the Spousal or Domestic Partner Property Petition (Judicial Council
Form DE-221).

PREPARE PETITION

Complete Judicial Council Form DE-221 (Prob C §13651):

Date of Death

Fill in date of decedent's death.

Decedent's Children, Heirs, and Devisees

Provide names, ages, relationships to decedent, and residences or mailing addresses of:

a.   All surviving children of decedent;

b.   All issue of decedent's predeceased children;

c.   All decedent's heirs (see Prob C §§44, 6400-6414), including:

(1)   Stepchildren;

(2)   Foster children; and

(3)   All devisees under decedent's will.

Executor and Personal Representative

Give names and addresses of:

a.   Executors;



b.   Personal representatives; and

c.   Persons interested in a trust, if the personal representative for the estate is also the trustee of a trust that is a devisee under
decedent's will.

Property

Provide legal descriptions of property that you want the court to determine as passing to the surviving spouse or registered
domestic partner or to confirm as property of the surviving spouse or registered domestic partner, including:

a.   The trade name of any unincorporated business that decedent was operating or managing at the time of death; and/or

b.   Decedent's interest in that business.

NOTE

If description of the property is based on a written agreement between decedent and the surviving spouse or registered domestic
partner that provides for a non-prorata division of the aggregate value of the community or quasi-community property assets, or
both, attach a copy of the agreement to the petition. Prob C §13651(c).

State Whether Petition Has Been Filed

Check box stating whether a petition for probate or administration of decedent's estate has been or is being filed.

Form: See Appendix 11.

VERIFY PETITION

Petitioner must sign the petition under penalty of perjury.

ATTACH WILL

If decedent left a will, attach a copy of the will and any codicil.

FILE PETITION AND GIVE NOTICE OF HEARING

FILE AND PAY FILING FEE

When filing, you should:

a.   Pay filing fee of $355 (Govt C §70655); and

b.   Not pay an additional fee if there is a pending formal administration (Prob C §13652).

REQUEST HEARING DATE

If you are filing only the spousal property petition on your client's behalf and no administration proceedings are pending, ask the
clerk to set a date. Prob C §13655(a).

PREPARE AND SERVE PETITION

At least 15 days before the hearing, prepare Notice of Hearing—Decedent's Estate or Trust (Judicial Council Form DE-120)
and serve on (Prob C §1220):

a.   Any personal representative who is not the petitioner;

b.   All devisees and known heirs;

c.   All persons interested in any trust that is a devise under decedent's will;

d.   All persons or attorneys who have requested special notice under Prob C §1250;



e.   All persons or attorneys who have given notice of appearance;

f.    The Attorney General, if the will involves or may involve:

(1)   A testamentary trust for charitable purposes with no designated trustee residing in California; or

(2)   A devise for a charitable purpose without an identified devisee or beneficiary.

Form: See Appendix 12.

HOW TO SERVE

Serve notice by:

a.   Personal service;

b.   First-class mail, postage prepaid, if the person resides in the United States;

c.   Airmail, postage prepaid, if the person resides outside the United States.

If Serving by Mail

If serving notice by mail:

a.   Use address:

(1)   Given in a request for special notice or notice of appearance; or

(2)   Of known office or residence;

b.   If none of the above is known, notice must be given in a manner reasonably calculated to give actual notice. Prob C §§1215,
1220; CCP §413.30.

HEARING AND ORDER

REVIEW HEARING AND ORDER PROCEDURES

Ascertain from local rules or court clerk:

a.   Whether, if petition is uncontested, you can obtain the spousal or domestic partner property order without a hearing; and

b.   Whether you should submit an order (along with a check for a certified copy of the order if real property is involved):

(1)   When you file the petition;

(2)   A specified number of days before the scheduled hearing;

(3)   At the scheduled hearing; or

(4)   After the hearing.

If Petition Will Be Contested

If the petition will be contested, consider the need to:

a.   Associate with or refer your client to a litigator; or

b.   Review authorities and local court rules for procedures to present evidence and submit arguments. See Prob C §§1000-1050;
Decedent Estate Prac §§1.23, 1.30; California Trust and Probate Litigation, chap 10 (Cal CEB 1999).

PREPARE AND SUBMIT PROPOSED ORDER



Complete Spousal or Domestic Partner Property Order (Judicial Council Form DE-226).

Contents

In preparing the order, follow requirements of Prob C §13656, i.e.:

a.   Describe property passing to the surviving spouse or registered domestic partner, including:

(1)   A complete legal description of all real property listed in the petition, including the assessor's parcel number (APN); and

(2)   A specification of the surviving spouse's or registered domestic partner's interest in the community (including community
property with right of survivorship) or quasi-community property;

b.   Include any provisions "necessary to cause delivery of that property or its proceeds to the surviving spouse" (Prob C
§13656(b)); and

c.   If applicable, describe property that is not property passing to the surviving spouse or registered domestic partner and that is
subject to administration.

Form: See Appendix 13.

RECORD TRANSFER OF REAL PROPERTY

a.   Record a certified copy of the order at the recorder's office in the county where the property is located if the spousal property
order:

(1)   Confirms title in the name of the surviving spouse or registered domestic partner;

(2)   Transfers title to the surviving spouse or registered domestic partner; or

(3)   Both one and two.

b.   Submit a Preliminary Change of Ownership Report (see Appendix 14A) at the same time. See step 40, below, especially
discussion of exclusion for interspousal transfer.
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STEP 11.   IF APPROPRIATE, USE AFFIDAVIT PROCEDURE TO COLLECT WAGES AND EMPLOYMENT
COMPENSATION FOR SURVIVING SPOUSE OR REGISTERED DOMESTIC PARTNER (TYPE 2 PROPERTY)

WHEN APPROPRIATE

Use affidavit procedure:

a.   For wages and employment compensation less than $5000 (or unlimited compensation for certain firefighters or police
officers); or

b.   After you have contacted the employer informally and unsuccessfully requested payment of unpaid compensation to the
surviving spouse or registered domestic partner.

NOTE

Check with the employer or bank to see whether either has a form for this purpose.

REVIEW STATUTES REGULATING COLLECTION

Carefully review statutes (Prob C §§13600-13606) that provide for collection of compensation of a deceased spouse or registered
domestic partner.

Who Can Collect

A surviving spouse or registered domestic partner is entitled to receive the money under decedent's will or by intestate succession
either:

a.   Directly; or

b.   Through the surviving spouse's or domestic partner's court-appointed guardian or conservator of the estate.

What Type of Compensation Can Be Collected

Compensation that can be collected includes:

a.   Unpaid salary;

b.   Compensation for unused vacation; and

c.   Other compensation for personal services.

What Type of Compensation Cannot Be Collected

Benefits under a retirement plan that provides for payment to a specified person cannot be collected. See step 21, below.

How Much Can Be Collected

Up to $5000, annually adjusted to reflect the cost of living, can be collected (Prob C §13600(a), (e)), but:

a.   Your client can collect no more than $5000 net in the aggregate from all of decedent's employers using this procedure (Prob C
§13600(b)); and

b.   The $5000 limit does not apply to surviving spouses or domestic partners (or their guardians or conservators) of certain
firefighters or police officers who died as a result of official duties. Prob C §13600(d).

If more than $5000 is owed, use the affidavit procedure to collect $5000, and collect the balance later by another procedure. See step



22, below.

NOTE

Be sure to consider the cost efficiency of this procedure; in many cases, the amount to be recovered will not justify the time and
effort involved.

Effect of Subsequent Formal Probate

If there is a formal probate at a later date, the surviving spouse or registered domestic partner may be required to deliver any
amount collected by this procedure to a personal representative.

PREPARE AFFIDAVIT

In the affidavit set forth the following (see Prob C §§13600-13601):

a.   Decedent's name; and

b.   Date and place of decedent's death.

Recite Statutory Language

Include statutory language in Prob C §13601(a).

Form: See Appendix 10.

OBTAIN DECLARANT'S SIGNATURE AND PROVE IDENTITY

If Notary Available

Usually, you will have declarant sign the affidavit in front of a notary public, whose certificate of acknowledgment is reasonable
proof of identity. Prob C §§13601(b), 13104(e).

If Notary Not Available

If for some reason you cannot have declarant sign the affidavit in front of a notary public, see the discussion of other authorized
methods for proving affiant's or declarant's identity in step 14, below. Prob C §13601(b).

Proving Identity of Guardian or Conservator

If there is a guardian or conservator of the surviving spouse's or registered domestic partner's estate, you must (Prob C
§13601(c)):

a.   Prove the surviving spouse's or domestic partner's identity;

b.   Prove the identity of the guardian or conservator; and

c.   Prove the appointment of the guardian or conservator, e.g., by presenting a certified copy of Letters of Guardianship or
Conservatorship.

PRESENT AFFIDAVIT TO EMPLOYER AND OBTAIN PAYMENT

Client's Right to Prompt Payment

Your client is entitled to receive payment promptly. Prob C §13602.

Proving Guardian's or Conservator's Identity

If there is a guardian or conservator of the surviving spouse or registered domestic partner, you must provide both of the
following to the employer:

a.   Reasonable proof of the identities of both the surviving spouse or registered domestic partner and the guardian or conservator
(Prob C §13601(b)), such as, e.g.:



(1)   A notary's certificate of acknowledgment; or

(2)   Another method of proving identity (see discussion of proving affiant's or declarant's identity in step 14, below).

b.   Reasonable proof of appointment of the signatory to his or her office, e.g., a certified copy of Letters of Guardianship or
Conservatorship. See Prob C §13601(c).

If Employer Seems Reluctant to Pay

You can inform an employer who seems reluctant to pay that (Prob C §13603):

a.   Payment discharges the employer from any further liability for compensation paid; and

b.   The employer may rely in good faith on statements in the affidavit and has no duty to inquire into their truth.

If Employer Refuses to Pay

If the employer still refuses to pay, you can demand payment and even threaten to bring an action and seek attorney fees as well
as the compensation. Prob C §13604.
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STEP 12.   EXERCISE STATUTORY RIGHT OF SURVIVING SPOUSE OR REGISTERED DOMESTIC PARTNER
TO DISPOSE OF COMMUNITY AND QUASI-COMMUNITY REAL PROPERTY

REVIEW RULES

See Prob C §§13540-13541.

Who Can Exercise Right

Those who can exercise statutory right are:

a.   Surviving spouse or registered domestic partner;

b.   Surviving spouse's or domestic partner's personal representative; or

c.   Surviving spouse's or domestic partner's conservator or guardian of the estate.

Property Subject to Disposition

Only community real property (including community real property with right of survivorship; see CC §682.1(a)) or quasi-
community real property is subject to disposition.

Kinds of Disposition Allowed

The surviving spouse or registered domestic partner or other entitled person (see discussion of who can exercise right, above) can
(Prob C §13540(a)):

a.   Sell;

b.   Lease;

c.   Mortgage; or

d.   "Otherwise deal with and dispose of the community or quasi-community real property."

When Disposition Is Not Allowed

The surviving spouse or registered domestic partner may not dispose of real property if a notice is recorded in the county
recorder's office within 40 days from death of a spouse or registered domestic partner that:

a.   Describes the property;

b.   Names the owners; and

c.   States that an interest in the property is claimed by a named person under decedent's will.

When Disposition Can Occur

Disposition can occur at any time on or after the 41st day after decedent's death.

Legal Effect of Disposition

In the absence of recorded notice (see discussion of when disposition is not allowed, above), the property is given the same status
as the surviving spouse's or registered domestic partner's separate property.

Surviving Spouse's or Registered Domestic Partner's Potential Liability



The surviving spouse or registered domestic partner remains potentially liable for decedent's debts. For discussion of personal
liability of heirs and legatees, see step 5, above.

ARRANGE FOR SALE, LEASE, OR DISPOSITION OF PROPERTY

Use Title Company

Consider directing your client to a title company because:

a.   Title company personnel may help your client complete forms and close the transaction; and

b.   Most transactions will have to go through a title company or escrow agent and meet their requirements.

NOTE

You probably do not need to refer your client to a title company when the client intends to lease real property, because the client
will usually be dealing only with a tenant.

Compare Title Companies

You or your client may find it advantageous to inquire at several title companies and find one that is more experienced in this
procedure or more willing to cooperate with you.

Ascertain Documents Title Company Will Require

Ask the title company what documents it will need to close escrow, e.g.:

a.   A copy of decedent's last will.

b.   A written statement that:

(1)   No probate is required; and

(2)   The surviving spouse or registered domestic partner is claiming title to the property under Prob C §13540(a).

NOTE

Some title companies will require you to provide an opinion letter to the effect that there are no estate taxes or that all estate taxes
have been paid.
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    When Handling Transfers of Small Estate Personal Property (Type 3 Property)

STEP 13.   DETERMINE WHETHER AFFIDAVIT OR DECLARATION PROCEDURE IS APPROPRIATE TO CARRY
OUT TRANSFERS OF SMALL ESTATE (TYPE 3 PROPERTY)

OBJECTIVE

To use affidavit or declaration procedure to transfer ownership and/or possession of property that:

a.   Was owned by decedent at date of death;

b.   Belongs to your clients by reason of decedent's will or operation of intestate succession; and/or

c.   Requires another person (the "holder") either to:

(1)   Deliver possession to your clients;

(2)   Recognize your client's rights of ownership; or

(3)   Substitute your client as real party in interest in a pending lawsuit. Prob C §13107.5.

WHEN AFFIDAVIT OR DECLARATION PROCEDURE IS APPROPRIATE

After determining that the estate qualifies as a "small estate" (see step 2, above) you should use the affidavit or declaration
procedure for all estate transfers except:

a.   Real property transfers (see steps 41-43, below); and

b.   Transfers of automobiles, manufactured homes, mobilehomes, and other property registered with the Department of Motor
Vehicles (DMV) or Department of Housing and Community Development (HCD). See steps 22-32, below.

WHEN PROCEDURE IS NOT NECESSARY

Your client does not need to use the affidavit or declaration procedure if:

a.   Another more informal method is available, i.e., there is Type 1 property (see step 2, above); or

b.   The holder will transfer the property or recognize your client's rights without formal presentation of the affidavit or
declaration.

TRANSFEREES OF PROPERTY

Your client can use the affidavit or declaration procedure to transfer small estate property to:

a.   Beneficiaries, if there is a will.

b.   Heirs, if there is no will.

c.   A sister-state personal representative. Prob C §§12570-12573. See Glossary.

NOTE

A sister-state personal representative does not include a foreign-national personal representative (see Glossary). A foreign-
national personal representative cannot use this affidavit or declaration procedure to transfer personal property.

d.   A guardian or conservator of the estate of a person entitled to any of decedent's property. Prob C §13051(a).



e.   A trustee of a trust created during decedent's lifetime who is acting on behalf of the trust. Prob C §13051(b).

f.    A custodian nominated under the will to receive a gift to a minor beneficiary. Prob C §13051(c). See California Uniform
Transfers to Minors Act (CUTMA) (Prob C §§3900-3925).

g.   An attorney-in-fact authorized under a durable power of attorney (see Glossary) on behalf of the beneficiary giving the power
of attorney. Prob C §13051(e).

WHEN TO PROCEED

Proceed with the affidavit or declaration procedure on the 41st day after decedent's death, provided that no proceeding for
administration of decedent's estate:

a.   Is pending; or

b.   Has been conducted in this state.

NOTE

Remember that small estate transfers by affidavit procedure may be allowed after probate has been conducted if the personal
representative consents in writing to the transfer. Prob C §13108(a)(2). See step 3, above.

BEFORE PREPARING AFFIDAVIT OR DECLARATION

Before you prepare the affidavit or declaration:

a.   Obtain from your client all available evidence showing that decedent owned the property.

b.   When collecting bank accounts, check with the financial institution first to ascertain whether the bank has its own form under
Prob C §13101. Some financial institutions have their own forms and will not readily accept an affidavit form presented by the
attorney.
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STEP 14.   PREPARE AFFIDAVIT OR DECLARATION AND SUPPORTING DOCUMENTS TO CARRY OUT
SMALL ESTATE TRANSFERS (TYPE 3 PROPERTY)

PREPARE AFFIDAVIT OR DECLARATION

Do not deviate from the statutory format in Prob C §13101 (see Appendix 15).

NOTE

For cost and efficiency purposes, consider using a paralegal or word processor for preparation of the affidavit or declaration.

Identification

Provide the following information:

a.   State that declarant is decedent's successor in interest (see Glossary); and

b.   Give decedent's name, and date and place of decedent's death.

Time Since Death

Recite the statutory language:

At least 40 days have elapsed since the death of the decedent, as shown in the certified copy of the decedent's
death certificate attached to this affidavit or declaration.

NOTE

In the rare case in which there is no death certificate, see Prob C §§200-204 and adjust the language in the affidavit or
declaration.

Absence of Formal Proceedings

Recite either of the following, as appropriate:

a.   No proceeding is now being or has been conducted in California for administration of the decedent's estate;
or

b.   The decedent's personal representative has consented in writing to the payment, transfer, or delivery to the
affiant or declarant of the property described in the affidavit or declaration.

Qualification as Small Estate

Recite the statutory language:

The current gross fair market value of the decedent's real and personal property in California, excluding the
property described in §13050 of the California Probate Code, does not exceed one hundred thousand dollars
($100,000).

Property Description

a.   Describe property of decedent to be paid, transferred, or delivered to affiant or declarant:

(1)   You can list in one declaration all items of property to be transferred; but

(2)   Because each transaction is separate, it is usually preferable to prepare a separate affidavit or declaration for each specific
item of property.



b.   If the particular item of property being transferred is an obligation secured by a lien on real property, the affidavit or
declaration must:

(1)   Include the recording reference to the instrument creating the lien; and

(2)   Contain a notary public's certificate of acknowledgment.

Identify Persons Executing

Identify each person executing the affidavit or declaration.

Identify Successor(s)

Set forth the name and right of each of decedent's successors to the described property. Prob C §13006.

If There Is a Will

If decedent died leaving a will, set forth:

a.   That there was a will;

b.   Name(s) and status of the sole beneficiary (or all beneficiaries) who take(s) a particular piece of property under decedent's
will; and

c.   Name and capacity of trustee of a trust created during decedent's lifetime, if the will gives property to that trust.

If No Will

If decedent died without leaving a will, set forth:

a.   That successor(s) take(s) the property through intestate succession; and

b.   Name(s) of the sole person (or all the persons) who take(s) the property through intestate succession.

Declarant's Capacity

Recite the statutory language required for the circumstance:

a.   Declarant takes property for self:

The affiant or declarant is the successor of the decedent (as defined in §13006 of the California Probate Code)
to the decedent's interest in the described property (for discussion of identifying successor, see above).

b.   Declarant takes property as fiduciary on behalf of third person:

The affiant or declarant is authorized under §13051 of the California Probate Code to act on behalf of the
successor of the decedent (as defined in §13006 of the California Probate Code) with respect to the decedent's
interest in the described property.

Cross-Reference: For discussion of transferees of the property and fiduciaries authorized under Prob C §13051, see step 13, above.

Declarant's Exclusive Rights

Recite the statutory language:

No other person has a superior right to the interest of the decedent in the described property.

Request for Transfer

Recite the statutory language:

The affiant or declarant requests that the described property be paid, delivered, or transferred to the affiant or
declarant.



Hold Harmless Provision

State that the declarant will:

a.   Hold harmless the holder of decedent's property to be transferred; and

b.   Indemnify the holder against all liability, claims, demands, loss, damages, costs, and expenses that the holder may incur or
suffer by reason of the transfer.

NOTE

Although not required by statute, a "hold harmless provision" is implicit in Prob C §13106 and may facilitate the transfer.

Declaration

Recite the statutory language:

The affiant or declarant affirms or declares under penalty of perjury under the laws of the State of California
that the foregoing is true and correct.

ATTACH DEATH CERTIFICATE

Attach an original certified copy of the death certificate to each affidavit or declaration you present to a holder of property or
transfer agent. Prob C §13101(d).

NOTE

In the rare case in which a death certificate is not available, see Prob C §§200-204.

ATTACH COPY OF CONSENT AND LETTERS

Attach a copy of consent and letters if decedent's personal representative has consented to the payment, transfer, or delivery to
affiant or declarant of the property described in the affidavit or declaration. Prob C §13101(e).

PROVE AFFIANT'S OR DECLARANT'S IDENTITY

Your client must provide "reasonable proof of identity" (see Glossary) of each person executing the affidavit or declaration to each
holder of decedent's property. Prob C §13104(a). A notary's certificate of acknowledgment of the identity of the person executing
the affidavit or declaration is "reasonable proof of identity." Prob C §13104(e).

Notary Public's Certificate of Acknowledgment

Your client must use a notary's certificate of acknowledgment of signature:

a.   To transfer a debt owed to decedent that is secured by a lien on real property (see discussion of complete transfers in step 15,
below); and

b.   For documents you will send out of state (a California declaration may not be acceptable).

NOTE

Consider always using the certificate of acknowledgment because it is required for out-of-state documents.

Other Proof of Declarant's Identity

If your client does not have a notary's certificate of acknowledgment identifying the affiant or declarant, you can provide
reasonable proof of identification by (Prob C §13104):

a.   Having affiant or declarant execute the affidavit or declaration in the presence of the holder of the property; and

b.   Satisfying one of the following requirements:

(1)   The person executing the affidavit or declaration is personally known to the holder, and this personal knowledge is noted on
the affidavit or declaration;



(2)   Your client provides to the holder of the property a written statement given under penalty of perjury by a person personally
known to the holder that affirms the identity of the person executing the affidavit or declaration; or

(3)   Your client provides to the holder an "official" proof of identity (see Prob C §13104(d)) and that proof is described on the
affidavit or declaration, e.g., California driver's license, identification card, or United States passport that is current or issued
within the preceding 5 years.

ATTACH APPROPRIATE EVIDENCE OF DECEDENT'S OWNERSHIP OF PROPERTY

Your client should present evidence of decedent's ownership to the holder of the property if (Prob C §13102(a)):

a.   Decedent had such evidence of ownership; and

b.   The holder had the right to require presentation of the evidence before paying, delivering, or transferring the property to
decedent.

If No Evidence of Ownership

If evidence of ownership is not presented to the holder, you risk that the holder will (Prob C §13102(b)):

a.   Require the person presenting the affidavit or declaration to provide the holder with a bond or undertaking in an amount
sufficient, as reasonably determined by the holder, to provide complete indemnity to the holder; or

b.   Not require the bond, but instead require the transferee to agree to indemnify the holder in the event that the holder suffers
any loss as a consequence of the transfer.
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STEP 15.   COMPLETE SMALL ESTATE TRANSFERS (TYPE 3 PROPERTY)

PRESENT DOCUMENTS TO HOLDER

Present the affidavit or declaration that complies with the statute (see step 14, above) to the holder of the property (with necessary
attachments and any appropriate evidence of ownership or substitute). On presentation:

a.   You are then entitled to receive decedent's property from its holder (Prob C §13105(a)(1)); and

b.   A transfer agent of a security shall change the registered owner on the books of the corporation (Prob C §13105(a)(2)).

Note Special Rules Governing Certain Holders

Certain holders of property may impose special rules on the successor before the property is released:

a.   Personal representative of another estate (Prob C §13107);

b.   Public administrator in charge of decedent's estate (Prob C §13114(a)); and

c.   Coroner (Prob C §13114(b)).

EXPLAIN NO LIABILITY TO HOLDER

If a property holder fears that transferring the property to your clients may expose the holder to liability, assure the holder that
(Prob C §13106):

a.   Compliance with the statutory requirements discharges the holder from any further liability with respect to the money or
property;

b.   The holder may rely in good faith on the statements in the affidavit or declaration;

c.   The holder has no obligation to inquire into the truth of any statement in the affidavit or declaration; and

d.   The holder is not liable for any taxes due to the state of California by reason of the transfer.

DEMAND TRANSFER FROM ANY HOLDER REFUSING TO PERFORM

If a holder of decedent's property refuses, without good cause, to transfer the property to your clients, you may (Prob C
§13105(b)):

a.   Demand the transfer; and

b.   Inform the holder of the consequences of refusal, i.e.:

(1)   You or your client may bring an action to recover the property or to compel payment; and

(2)   If the court finds that the holder acted unreasonably in refusing to pay, deliver, or transfer the property, it may award
attorney fees against the holder.

RECORD TRANSFERS OF DEBTS SECURED BY REAL PROPERTY

Your client is required (Prob C §13106.5) to record the transfer if the transferred property is a debt secured by real property, e.g.:

a.   Decedent was the beneficiary of a deed of trust that secured a note; or

b.   Decedent had filed a mechanic's lien to enforce payment of charges for improvements to real property.



What to Do

You or your client records the following in the office of any county recorder where the instrument creating the security interest or
lien has been recorded (Prob C §13106.5):

a.   Affidavit or declaration you have prepared to carry out the transfer;

b.   Recording reference of the instrument creating the lien; and

c.   Notary's certificate of acknowledgment identifying each person executing the affidavit or declaration.

Advantages of Recording

By recording these documents:

a.   You give your clients all the benefits of the security of the lien as if decedent had assigned it to them (Prob C §13106.5(b));
and

b.   Other parties interested in the real property can and must recognize your clients as lienholders (Prob C §13106.5(c)-(d)).
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    When Transferring Multiple Party Assets (Type 1 Property)

STEP 16.   TRANSFER MULTIPLE PARTY BANK ACCOUNTS (INCLUDING PAY ON DEATH (POD) ACCOUNTS)

WHAT KIND OF DEPOSIT TO TRANSFER

You will transfer a deposit of funds with a financial institution that complies with the terms of a signature card or other form of
contract agreement providing that title passes to a specified survivor(s) in the event of the death of an owner of the account.

MULTIPLE PARTY ACCOUNTS DEFINED

A multiple party account is any of the following types of bank accounts: joint tenancy, pay on death (POD), and Totten trust.

Joint Tenancy Bank Account

A joint tenancy bank account is an account payable on request to one or more of two or more parties, whether or not mention is
made of any right of survivorship. Prob C §5130.

NOTE

A joint tenancy between the decedent and a former spouse, created before or during the marriage, is severed if the former spouse
is not the transferor's surviving spouse (see Prob C §78) at the time of death, because the marriage has been dissolved or
annulled, unless an exception under Prob C §5601(b) applies. Prob C §5601(a). See "Type 1 Property," step 2, above. Former
domestic partners are treated the same as former spouses under Fam C §297.5.

Pay on Death Bank Account

A pay on death (POD) bank account is an account payable on request to (1) one person during that person's lifetime, and on that
person's death to one or more POD payees, or (2) one or more persons during their lifetimes, and on the death of all of them to
one or more POD payees. Prob C §5140.

a.   A POD payee or beneficiary of a trust account becomes a party to the account only on surviving the original payee or trustee.
Prob C §5136.

b.   On the death of one of two or more parties, sums remaining on deposit at the death of a party belong to the surviving party or
parties, not the estate, unless there is clear and convincing evidence of a different intent. Prob C §5302(b)(1).

c.   When a sole party or the survivor of two or more parties dies, any sums remaining on deposit belong to the POD payee(s).
Prob C §5302(b)(2).

NOTE

Nonprobate transfers to a former spouse by an instrument executed before or during the marriage fail if the former spouse is not
the transferor's surviving spouse as defined in Prob C §78, because the marriage has been dissolved or annulled. Prob C §5600.
Former domestic partners are treated the same as former spouses under Fam C §297.5. If the POD payee is a surviving spouse,
see step 2, above.

Totten Trust Bank Account

A Totten trust bank account:

a.   Is an account in the name of one or more parties as trustee for one or more beneficiaries.

b.   Has a deposit agreement identifying the beneficiary and the beneficiary's address.

c.   Is established by:



(1)   The form of the account; and

(2)   A deposit agreement with the financial institution (not a separate trust agreement).

NOTE

It is not essential that payment to the beneficiary be mentioned in the deposit agreement.

d.   Has assets that consist of the sums deposited in the account, and not any other property.

Example: You or your client can usually ascertain a Totten trust form of ownership from the title on the bank contract, which
names the owner as, e.g., "Jane Smith, Trustee for Joan Smith."

e.   Belongs to the beneficiary (e.g., "Joan Smith") on the death of the trustee (e.g., "Jane Smith").

NOTE

On the death of the trustor of a valid Totten trust, the balance of the trust account passes directly to the named beneficiary and
will not be subject to probate administration in the deceased trustor's estate. If the named beneficiary is a former spouse or
registered domestic partner, see "Type 1 Property," step 2, above.

DETERMINE SCOPE OF YOUR INVOLVEMENT

Usually, you will not handle the transfer because your client will find it easier and less expensive to go to the bank to obtain
assistance.

LEARN PROCEDURES

Even though you usually will not handle the transfer, become familiar with these transfer procedures in order to:

a.   Answer any questions; or

b.   Assist your client, if appropriate.

WHY USE THESE PROCEDURES

These procedures are necessary to prove the fact of a decedent's death to the satisfaction of a financial institution in order to
obtain title to an account or to withdraw funds.

DETERMINE MULTIPLE PARTY OWNERSHIP

You or your client can usually ascertain this form of ownership from:

a.   Signature card;

b.   Bank statement; or

c.   Other form of agreement with the institution that provides that title passes to the survivor(s) if one owner dies.

NOTE

Look for the abbreviations "JTWRS" (Joint Tenant With Right of Survival) or "WRS" (With Right of Survival), which often
appear on account statements, signature cards, or other agreements.

DETERMINE HOW TO TRANSFER OR COLLECT MULTIPLE PARTY ACCOUNT

You or your client should contact the financial institution and determine what documents it will require, e.g.:

a.   A certified copy of the death certificate (if no death certificate is available, see Prob C §§200-204); and

b.   A demand instrument, e.g.:

(1)   Savings account passbook; or



(2)   Check drawn for balance of account.

IF SPOUSE OR DOMESTIC PARTNER IS BENEFICIARY

A Totten trust account may be transferred without probate administration under Prob C §§13100-13115.

Required Action

Determine what action the bank will require, e.g.:

a.   Whether your client will have to go personally to the institution;

b.   What proof of identity your client will have to present; and

c.   Whether he or she will have to present a copy of the death certificate.

CARRY OUT TRANSFER

You or your client should comply with the institution's requirements and obtain a check made payable to the appropriate person.

NOTE

Caution clients to retain account passbooks and statements for tax purposes. You may need these bank records for preparation of
federal estate returns and to substantiate that the account(s) was (were) held in joint tenancy or community property.
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STEP 17.   TRANSFER UNITED STATES TREASURY BILLS OR NOTES

TRANSFER OR REDEEM U.S. TREASURY OBLIGATIONS

General Information

Obtain information by:

a.   Going to the Bureau of the Public Debt's TreasuryDirect website, http://www.treasurydirect.gov, where many treasury bill
and note transactions can be performed; or

b.   Calling TreasuryDirect at (800) 722-2678 or writing to the address for your local customer contact, available on the above
website.

DETERMINE WHO WILL TRANSFER PROPERTY

You or your client:

a.   Should engage a commercial bank to transfer or reissue U.S. treasury bills and notes; or

b.   Can handle transfer or reissue of the treasury bills or notes through the Federal Reserve Bank (see contact information,
above).

NOTE

Treasury bills and notes must be redeemed on the secondary market (by a commercial bank or stockbroker). The Federal Reserve
Bank will not handle the redemption of treasury bills and treasury notes.

OBTAIN OWNERSHIP DOCUMENTS, IF APPROPRIATE

Determine what interests of decedent are not evidenced by documents, e.g., decedent's interest in:

a.   Treasury bills (payable within 1 year or less from date of issue);

b.   Treasury notes that are not evidenced by certificate.

NOTE

Some U.S. treasury notes (payable more than 1 year or less from date of issue) are evidenced by certificates, and some are not.

DESIGNATION OF TITLE

Treasury bills and notes are held in the following forms of title:

a.   Sole ownership;

b.   Joint tenancy (two names with "or" between the names (e.g., "Andy Rand or Jennifer Rand"));

c.   Joint tenancy with right of survivorship (two names with "and" between the names and "JTWRS" shown at the end of the
names (e.g., "Andy Rand and Jennifer Rand, JTWRS")); or

d.   Joint tenancy without right of survivorship (two names with "and" between the names and "JTWORS" shown at the end of
the names (e.g., "Andy Rand and Jennifer Rand, JTWORS")).

NOTE

Joint tenancy without right of survivorship has the same effect as tenants in common.



HANDLING TRANSFER OR REDEMPTION THROUGH BANK

Generally, the bank will require your client to submit:

a.   Completed new account application for investment services (which will be provided by the bank);

b.   Certified death certificate of decedent;

c.   Letters testamentary (probate) or declaration under Prob C §13100 (no probate);

d.   Affidavit of domicile;

e.   Completed Request for Taxpayer Identification Number and Certification (IRS Form W-9); and

f.    Service fee.

HANDLING TRANSFER THROUGH FEDERAL RESERVE BANK

To reissue  ownership of treasury bills and notes to the surviving joint owner, generally the Federal Reserve Bank will require your
client to submit:

a.   New Account Request (Form PD F 5182) (see Appendix 28);

b.   Security Transfer Request (Form PD F 5179) (submit one for each CUSIP number; see Appendix 29);

c.   A certified certificate of death, if the first named owner on the certificate is decedent; and

d.   Letter of instructions to Federal Reserve Bank.

EXECUTE DOCUMENTS

New Account Request

Sign and date New Account Request (Form PD F 5182) (see Appendix 28):

a.   You do not need to have the signature guaranteed by an appropriate bank officer.

b.   If you are requesting a new account in the names of two individuals, either may sign the request, but if the second named
owner signs, IRS Form W-9 signed by the first named owner must be submitted with the request.

Security Transfer Request

Have client sign Security Transfer Request (Form PD F 5179) (see Appendix 29) in front of an appropriate bank or savings and
loan officer authorized to make signature or medallion guaranties.

NOTE

A notary public acknowledgment is not acceptable.

Mailing Method

Send by certified mail, return receipt requested.

REDEEMING BILLS OR NOTES

To redeem treasury bills or notes on the secondary market (by a commercial bank or stockbroker), generally the Federal Reserve
Bank will require your client to submit:

a.   Security Transfer Request (Form PD F 5179) (see Appendix 29); and

b.   Certified death certificate for the deceased joint owner.

How Long It Takes

The redemption through a bank or stockbroker can take from 2 to 4 weeks.



Bank Mails Proceeds

The bank or stockbroker will mail the proceeds to your client's address shown on the Security Transfer Request (Form PD F
5179).
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STEP 18.   TRANSFER UNITED STATES BONDS

NOTE

United States savings bonds Series E and H were issued until 1980. Series HH bonds were issued from 1980 until September 1,
2004. Series EE bonds have been issued since 1980 and are still being issued. Series I bonds have been issued since 1998 and are
still being issued. Information about savings bonds is available at the Bureau of the Public Debt's TreasuryDirect website,
http://www.treasurydirect.gov.

REDEEM OR REISSUE

Confer with your client to determine whether he or she would prefer:

a.   Reissuance, i.e., an "in-kind" distribution of bonds reissued in the beneficiary's name; or

b.   Redemption, i.e., cash distribution.

DETERMINE WHO WILL HANDLE TRANSFER

Determine whether:

a.   A commercial bank will redeem or reissue U.S. savings bonds; or

b.   You or your client can handle the reissue or redemption of the U.S. savings bonds through the:

Federal Reserve Bank of Minneapolis
P.O. Box 214
Minneapolis, MN 55480-0214
(800) 553-2663

NOTE

Series H/HH bonds must be redeemed through the Federal Reserve Bank.

DESIGNATION OF TITLE

United States savings bonds are issued in several forms to individuals, e.g.:

a.   Single ownership (no co-owner or POD beneficiary);

b.   Co-ownership (e.g., "Andy Rand or Jennifer Rand");

c.   Pay on death (POD) beneficiary (e.g., "Andy Rand POD: Jennifer Rand");

d.   Trustee(s) (e.g., "Andy Rand and Jennifer Rand, Trustees UTD 3/4/90"); and

e.   Legal guardian or custodian (e.g., "Andy Rand and Jennifer Rand, Custodians for _ _[name of ward or minor]_ _").

CHECK WITH INSTITUTION FOR PROCEDURES

Check with bank or Federal Reserve Bank about which procedure you should use and any additional requirements. See below for
sample procedures that have been used successfully to accomplish reissue or redemption of U.S. savings bonds.

HANDLING REDEMPTION (SAMPLE PROCEDURES)

Series E/EE or I

Your client can redeem Series E/EE or I bonds immediately by taking the bonds and adequate identification directly to a



commercial bank that handles these transactions.

NOTE

There is a $1000 per transaction cap on redeeming E/EE and I bonds at a commercial bank. To redeem more than $1000 in
bonds, you must send the bonds to the Federal Reserve Bank.

Series E/EE, H/HH, or I in Small Estate or Probate Estate

Your client can redeem Series E/EE, H/HH, or I bonds using small estate or probate estate procedures:

a.   If small estate procedures are used, submit:

(1)   Agreement and Request for Disposition of a Decedent's Treasury Securities (Form PD F 5394) (see Appendix 30) filled out
and signed by all persons entitled to redeem bonds;

(2)   A copy of the small estate affidavit (including certified copy of death certificate); and

(3)   The bonds.

b.   If a personal representative is requesting distribution to the persons entitled, submit:

(1)   Request by Fiduciary for Distribution of United States Treasury Securities (Form PD F 1455) (see Appendix 31);

(2)   Special Form of Request for Payment of United States Savings and Retirement Securities Where Use of a Detached Request
Is Authorized (Form PD F 1522) (see Appendix 32);

(3)   Certified copy of death certificate;

(4)   Certified copy of letters showing appointment within 12 months of presentation of bonds; and

(5)   The bonds.

c.   If small estate procedures are not used, the estate will not be formally administered, and the current redemption value of the
estate's bonds is $100,000 or less, submit:

(1)   Disposition of Treasury Securities Belonging to a Decedent's Estate Being Settled Without Administration (Form PD F
5336) (see Appendix 33);

(2)   Certified copy of death certificate; and

(3)   The bonds.

Redemption by Trustee on Behalf of Trust

The trustee needs only to sign the reverse side of the bond and submit pertinent pages from the trust certified by an attorney or
trustee.

NOTE

If redemption is through the Treasury Department, Bureau of Public Debt on termination of the trust, the trustee should submit
Request by Fiduciary for Distribution of United States Treasury Securities (Form PD F 1455) (see Appendix 31).

Redemption by Legal Guardian or Custodian

The legal guardian or custodian needs only to sign the reverse side of the bond and submit with court-appointed papers, if
applicable.

NOTE

Be aware that banks will usually provide the forms necessary for redemption but will ask the beneficiary to complete the forms for
the bank to process.

HANDLING REISSUE (SAMPLE PROCEDURES)



To have U.S. savings bonds Series E/EE, H/HH, or I reissued, the client takes the following documents to a commercial bank
that is an issuing agency of the Federal Reserve Bank:

Series E/EE, H/HH, or I in Probate Estate

Submit Request to Reissue United States Savings Bonds (Form PD F 4000) (see Appendix 34) for all paper savings bond
reissues except for reissues to a personal trust.

Series E/EE, H/HH, or I to Trustee Acting on Behalf of Trust

Submit Request to Reissue United States Savings Bonds to a Personal Trust (Form PD F 1851) (see Appendix 35).

HAVE ADDITIONAL DOCUMENTS AVAILABLE

The institution may require additional documents, e.g.:

a.   Certified copy of death certificate of deceased owner;

b.   Original savings bonds;

c.   Proof of a checking or savings account at the branch (or client may be required to establish an account before the bank will
handle the transactions);

d.   Personal identification (e.g., driver's license, United States passport, or California identification card) (see Prob C §13104(d));
or

e.   If bond is in decedent's estate:

(1)   A copy of decedent's will or letters testamentary;

(2)   Small Estate Declaration under Probate Code §13100, if applicable (see "Qualification as Small Estate," step 14, above); or

(3)   Request for Taxpayer Identification Number and Certification (IRS Form W-9), signed by co-owner or beneficiary if your
client is reissuing Series H/HH bonds.

EXECUTE DOCUMENTS

A person executing U.S. Treasury forms must sign before an appropriate bank or savings and loan officer authorized to guarantee
signatures. A notary public acknowledgment is not acceptable.

WHEN USING COMMERCIAL BANK

The bank will assemble the documentation and forward the necessary forms to the Federal Reserve Bank. The Federal Reserve
Bank will return the reissued bonds or proceeds as instructed.

WHEN USING FEDERAL RESERVE BANK

Send certified mail, return receipt requested, and forward all documentation to:

a.   Department of the Treasury, Bureau of the Public Debt, P.O. Box 7012, Parkersburg , WV 26106-7012 (Form PD F 1851);
or

b.   Treasury Retail Securities Site, P.O. Box 299, Pittsburgh, PA 15230-0299, or P.O. Box 214, Minneapolis, MN 55480-0214
(Form PD F 4000).

© The Regents of the University of California



 

Source: Estate Planning/Transferring Property Without Probate (Action Guide)/When Transferring Multiple Party Assets
(Type 1 Property)/STEP 19. TRANSFER JOINT TENANCY STOCKS, CORPORATE BONDS, AND MUTUAL FUNDS

STEP 19.   TRANSFER JOINT TENANCY STOCKS, CORPORATE BONDS, AND MUTUAL FUNDS

ASCERTAIN FORM OF OWNERSHIP

You can usually determine the form of ownership from:

a.   Face of certificate, bond, or note;

b.   Name(s) on account statement; or

c.   IRS Form 1099.

DESIGNATION OF TITLE

Joint Tenancy

For joint tenancy, the instrument will read "joint tenants," "JTWRS," or "WRS."

NOTE

You may decide that a surviving spouse or registered domestic partner will benefit from a determination that securities apparently
held in the form of joint tenancy are actually community property. For discussion of using spousal or domestic partner property
petition, see step 9, above. If the surviving joint tenant is a former spouse or registered domestic partner, see "Type 1 Property,"
step 2, above.

Tenants in Common

For tenants in common, two or more names will appear but without indication of joint tenancy (surviving tenant in common will
retain his or her ownership share).

Sole Ownership

For sole ownership, only decedent's name will appear.

Joint Tenancy Without Right of Survivorship

For joint tenancy without right of survivorship, the instrument will read "joint tenants without right of survivorship" or
"JTWORS." JTWORS has the same effect as tenants in common.

DETERMINE WHO WILL TRANSFER PROPERTY

Discuss with your client the most effective way to transfer property:

a.   Usually it is simpler and less expensive to have a stockbroker carry out the transfers for joint tenancy stocks, corporate bonds,
and mutual funds, e.g.:

(1)   A stockbroker your client has used in the past;

(2)   Decedent's stockbroker; or

(3)   A stockbroker specially employed to carry out the transfers.

b.   Review the procedures set forth below to assist your client, answer any questions, or carry out the transfers, if appropriate.

OBTAIN DOCUMENTS OF OWNERSHIP, IF APPROPRIATE

Obtain from your client or from decedent's papers any documents evidencing ownership of the property, e.g.:



a.   Stock certificates;

b.   Corporate bonds; or

c.   Statements for mutual funds.

DOCUMENTS TO PRESENT TO PRIVATE PERSONS OR INSTITUTION

To transfer, you will need to present the following documents:

a.   Certified copy of death certificate.

b.   Any original stock certificate, corporate bond, or other instrument (if lost, see discussion of lost stock certificate or security
instrument in this step, below).

c.   Affidavit of Domicile, used to avoid transfer taxes imposed by New York State, where most transfer agents, mutual funds, and
other institutions are located (see Appendix 2).

d.   Stock or Bond Power, used to appoint the transfer agent or stockbroker as client's "attorney in fact" to carry out the transfer,
with "signature guaranty" by bank official or stockbroker.

NOTE

Duplicate title of ownership exactly on any stock or bond power, or use the assignment on the reverse side of Stock or Bond
Power (see Appendix 3).

e.   Letter of instructions to, e.g.:

(1)   Reissue the security identifying your client as the owner; or

(2)   Sell the security and provide an address to which proceeds should be sent.

NOTE

The surviving joint owner must sign the letter of authorization exactly as the joint owner's name appears on the account or
certificate.

HOW TO TRANSFER MUTUAL FUNDS

Contact company where mutual fund is held to ascertain whether company will accept a letter from surviving joint tenant instead
of a stock power:

a.   Generally, the same documentation required by a stock brokerage or transfer agent to transfer stocks and bonds is required to
transfer mutual funds to a surviving joint tenant; and

b.   Most mutual funds do not issue certificates, but statements are generally mailed to the owner.

IF STOCK CERTIFICATE OR SECURITY INSTRUMENT IS LOST

If stock certificate or security instrument is lost:

a.   Notify broker or transfer agent to place a stop transfer against the certificate; and

b.   Determine from transfer agent or stockbroker what documents will be required to obtain a replacement certificate or
instrument.

Requirements for Replacement

Generally, your client will be required to present all of the following:

a.   Notarized Affidavit of Loss (obtain form from transfer agent or stockbroker).

b.   Affidavit of Domicile (see "Documents to Present to Private Persons or Institution" in this step, above).



c.   Stock or Bond Power with signature guaranty (see "Documents to Present to Private Persons or Institution" in this step,
above).

d.   IRS Form W-9 for new owner:

(1)   This form reports social security number or IRS identification number.

(2)   If form is not provided to the transfer agent, the company will withhold 20 percent from dividends or interest and send it to
the IRS.

e.   Letter of instructions.

f.    Bond from recognized surety company indemnifying transfer agent for loss through your client's fraud (ask transfer agent for
name of a surety company).

Cost of Replacement

Depending on the value of the security, you can expect your client to pay:

a.   A bond premium of between $10 and $300; and

b.   A relatively small fee for the transfer agent to replace the lost certificate.

Processing Time

The procedure to replace and reissue or sell the stock or bond can take as long as 3 months.
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STEP 20.   TRANSFER JOINT TENANCY REAL PROPERTY BY AFFIDAVIT

CONFIRM JOINT TENANCY OWNERSHIP

Confirm joint tenancy form of ownership by reviewing deed provided by surviving joint tenant.

NOTE

A grant deed signed by decedent conveying separate property to himself and spouse as joint tenants satisfied "express declaration"
requirement of Fam C §852. Estate of Bibb (2001) 87 CA4th 461, 468, 104 CR2d 415. Compare Cecconi v Cecconi (In re Cecconi)
(Bankr ND Cal 2007) 366 BR 83 (transfer of separate property to revocable trust did not transmute asset, even though trust
stated all assets listed on attached schedule were community property; recital did not expressly state that wife was effecting
change in character or ownership of her interest in property).

If there are any doubts about title:

a.   Obtain a preliminary title report and review record title; and

b.   Review chain of title and documents at the county recorder's office.

NOTE

If the surviving joint tenant is a former spouse or registered domestic partner, see "Type 1 Property," step 2, above.

COMMUNITY PROPERTY WITH RIGHT OF SURVIVORSHIP

If the deed declares that the property is community property with right of survivorship, the property passes on death to the
surviving spouse or registered domestic partner without administration, in the same manner as joint tenancy property. See CC
§682.1; Decedent Estate Prac §4.5.

How Property Is Treated

Property owned in this form retains all the other features of community property (including receipt of a new basis on death for
both halves under IRC §1014 and, for decedents dying in 2010, eligibility for allocation of aggregate basis increase for both halves
under IRC §1022).

DETERMINE IF PROPERTY WILL BE REAPPRAISED

Review real property tax consequences and determine whether the transfer will trigger a reappraisal.

General Rule

The value of real property is reappraised for property tax purposes whenever there is a change in ownership. Rev & T C §50.

Exclusion for Some Terminations of Joint Tenancy Interests

There is no reappraisal when (see Rev & T C §65):

a.   One joint tenant dies and the title vests entirely in the other joint tenant(s); and

b.   The new owner was an owner or the spouse of an owner before the joint tenancy was created.

Other Exclusions

Numerous other transfers do not trigger reappraisal, e.g., transfers between spouses on death of one spouse. See step 40, below,
concerning tax consequences. Rev & T C §63(b).

CONSIDER USING TITLE COMPANY



Ascertain whether it is advantageous to work with a title company, e.g., because:

a.   Title companies have:

(1)   Affidavit—Death of Joint Tenant forms; and

(2)   Established procedures for transferring joint tenancy real property; and

b.   It will be less expensive for your client to use a title company and complete the procedure with help from its personnel.

DETERMINE SCOPE OF YOUR INVOLVEMENT

Usually, you will not handle the transfer because your client may find it easier and less expensive to use a title company to record
the documents.

LEARN PROCEDURES

Even though you usually will not handle the transfer, become familiar with this transfer procedure in order to:

a.   Answer any questions; or

b.   Assist your client, if appropriate.

HAVE CLIENT OBTAIN AND SUBMIT APPROPRIATE TAX FORMS

Your client can usually save money by going personally to the county assessor's office.

Obtain Appropriate Forms

Have your client obtain from county tax assessor's office:

a.   Change in Ownership Statement (COS) (Rev & T C §480) (see Appendix 14) to:

(1)   Notify tax assessor of ownership change; and

(2)   Claim interspousal/interpartner and/or joint tenancy exclusions set forth above; and

b.   Preliminary Change of Ownership Report (PCOR) (Rev & T C §480.3) (see Appendix 14A).

NOTE

The forms will vary with each county. All counties must implement use of the COS and PCOR in Appendixes 14 and 14A by
January 1, 2011. Letter to Assessors 2010/038 (Aug. 11, 2010). Contact the assessor's office in the county where the property is
located to obtain the form required by a particular county. The COS mirrors the revised PCOR.

c.   Parent-Child/Grandparent-Grandchild Exclusion Form (Proposition 58) (Form BOE-58-AH or Form BOE-58-G) if you are
claiming the exclusion based on a parent-child or grandparent-grandchild transfer (Rev & T C §63.1). See step 40, below, and
Appendixes 36-37.

Submit Forms

Submit completed forms to the county assessor's office where the real property is located:

a.   The COS must be filed to satisfy duty of notification (Rev & T C §480(b)) and obtain an early reappraisal:

(1)   For all real property transferred at death that is not subject to probate proceedings, within 150 days after the date of death;
or

(2)   For real property that is subject to probate proceedings, before or at the time the inventory and appraisal is filed.

b.   The PCOR must be filed when you or your client record(s) the deed and/or other documents to carry out the transfer (Rev &
T C §480.3). See "Record Proper Documents" in this step, below.

Transferee's Signature May Be Required



Check county requirements: Some county assessor's offices require the transferee, not the attorney or personal representative, to sign
the Preliminary Change of Ownership Report and the Parent-Child/Grandparent-Grandchild Exclusion Form.

OBTAIN AND PREPARE AFFIDAVIT

Complete or prepare the following:

a.   Affidavit—Death of Joint Tenant (use form from title company or the form in Appendix 1; see also Appendix 38 for affidavit
regarding community property with right of survivorship);

b.   Property description for affidavit:

(1)   Be careful to ensure accuracy;

(2)   Provide assessor's parcel number (APN) under legal description.

Have Affidavit Executed

a.   Have surviving joint tenant execute affidavit in front of a notary public.

b.   If someone other than the surviving joint tenant must execute the affidavit on the survivor's behalf (e.g., a conservator), attach
a certified copy of the document establishing affiant's official capacity.

NOTE

Joint tenancy title to real property may also be terminated by a petition to determine fact of death under Prob C §§200-204.
Although this procedure has fallen into disuse since repeal of the California inheritance tax, it is still useful when a certified copy
of the death certificate cannot be obtained (e.g., when the decedent dies in a foreign country from which it is difficult to obtain a
death certificate). The decree can be obtained ex parte when there is no opposition to the petition. Prob C §203(c). See Decedent
Estate Prac §§2.17, 2.22.

RECORD PROPER DOCUMENTS

Record at county recorder's office:

a.   Affidavit;

b.   Certified death certificate (in the rare case that no death certificate is available, see Prob C §§200-204); and

c.   Preliminary Change of Ownership Report (Form BOE-502-A) (see Appendix 14A) and other tax forms.

IF CAL-VET PURCHASE

If the property was purchased under a Cal-Vet Program, there probably is life insurance to pay off the contract. To obtain
information, contact:

Department of Veterans Affairs
Regional Office and Insurance Center
P.O. Box 8079
Philadelphia, PA 19101
(800) 827-1000
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STEP 21.   TRANSFER CONTENTS OF JOINTLY HELD SAFE DEPOSIT BOX

WHAT TO DO

You or your client should:

a.   Ascertain whether contents of safe deposit box are held in joint tenancy (even if box is held in joint tenancy, that does not
establish that contents are held in joint tenancy (CC §683.1)).

NOTE

For discussion of procedures applicable when contents are not held in joint tenancy, see step 38, below.

b.   Ascertain whether only one signature is required to gain access to the box (banks will generally release a joint safe deposit box
to surviving tenant; county treasurer's office no longer requires an inventory of the safe deposit box).

c.   Be prepared to provide a certified copy of the death certificate for the deceased joint tenant, if required.

NOTE

A cosignatory on a safe deposit box is always permitted to enter the box, whether or not the cosignatory is an executor or a family
member.

IF DISPUTE EXPECTED

If there is any dispute expected between the surviving tenant and personal representative or survivor-in-interest, it may be
advisable to arrange for the personal representative, the successor-in-interest, and/or their attorneys to be present at the first box
opening to review the contents and titles.

IF THERE IS A WILL

If there is a will, the bank will permit a person who has a key, on proof of identity, to search for the will. Prob C §331.

© The Regents of the University of California



Source: Estate Planning/Transferring Property Without Probate (Action Guide)/When Transferring Motor Vehicles,
Mobilehomes, and Other State-Registered Property/STEP 22. IDENTIFY STATE-REGISTERED PROPERTY AND
PROPER AGENCY TO HANDLE TRANSFER

    When Transferring Motor Vehicles, Mobilehomes, and Other State-Registered Property

STEP 22.   IDENTIFY STATE-REGISTERED PROPERTY AND PROPER AGENCY TO HANDLE TRANSFER

OBJECTIVE

To identify state-registered property in order to comply with statutory and regulatory requirements to the satisfaction of a
government agency for transferring title and registration of the property to a surviving joint tenant.

WHAT KIND OF PROPERTY TO TRANSFER

State-registered property includes:

a.   Vessels registered under Division 3 beginning at Veh C §4000, e.g., motor vehicles, motor homes, trailers, and miscellaneous
equipment used on public highways;

b.   Offroad vehicles titled under Division 16.5 beginning at Veh C §38000, e.g., all-terrain vehicles, motorcycles, snowmobiles,
sand buggies, and jeeps;

c.   Vessels numbered under Division 3.5 beginning at Veh C §9840, generally including seaplanes and most small watercraft not
documented or numbered under federal law, excluding sailboats and rowboats of 8 feet or less;

d.   Vehicles registered under Division 13 beginning at Health & S C §18000, including manufactured homes, mobilehomes,
commercial coaches, truck campers, and floating homes.

NOTE

Because of confusion regarding the difference between "manufactured housing" and "mobilehomes," definitions were added to the
Health and Safety Code. The definitions are the same, except manufactured homes are structures built on or after June 15, 1976
(Health & S C §18007), and mobilehomes were constructed before June 15, 1976 (Health & S C §18008). The changes are not
intended to cause any substantive change in treatment. Health & S C §18000.

DETERMINE APPROPRIATE DEPARTMENT

Refer to the current registration to determine which department will handle the transfer, e.g., Department of Motor Vehicles
(DMV) or Department of Housing and Community Development (HCD):

NOTE

A local automobile association may help you determine the appropriate registration and transfer department.

Check Vehicle to Determine Registration

If you are uncertain about the appropriate department and cannot locate any ownership or registration forms:

a.   Inspect the vehicle and look for:

(1)   Vehicle Identification Number (VIN) (used by DMV); or

(2)   Housing and Urban Development (HUD) or Department of Housing (DOH) number assigned to each manufactured home
or mobilehome, located on the lower left corner of the mobilehome or on the main door (used by HCD).

b.   Once the number is located, check with agencies (DMV, HUD, DOH) for assistance with registration information.

DMV-Registered Property



DMV handles transfers of automobiles and other vehicles registered with it (see Veh C §§4000, 9840, 38012), e.g.:

a.   Mobilehomes and commercial coaches (up to 40 feet in length and 8 feet in width);

b.   Motor homes (all sizes);

c.   Camp trailers up to 16 feet in length from trailer hitch to rear of trailer and up to 8 feet in width (if either dimension exceeds
these limitations, the trailer must be registered with the HCD);

d.   Trailer coaches up to 40 feet in length from trailer hitch to rear of trailer and up to 8 feet in width (if either dimension exceeds
these limitations, the trailer coach must be registered with the HCD);

e.   All-terrain vehicles;

f.    Snowmobiles and sand buggies; and

g.   Movable water vessels that are:

(1)   Motor-driven or sail-powered; or

(2)   Over 8 feet and less than 30 feet in length.

NOTE

Vessels without motors or sails and under 8 feet in length do not need to be registered. Vessels over 30 feet in length are registered
with the Coast Guard.

HCD-Registered Property

HCD handles the transfer of certain manufactured homes, mobilehomes, commercial coaches, camp trailers or trailer coaches,
truck campers, all floating homes, and other property registered with HCD (see Health & S C §§18010, 18075-18075.55):

a.   Mobilehomes or manufactured homes more than 40 feet in length or 8 feet in width and not permanently affixed to a foundation
(if permanently affixed, it is real property).

NOTE

The definitions of "mobilehome" and "manufactured home" were amended to specify that manufactured homes are structures built
on or after June 15, 1976 (Health & S C §18007), and mobilehomes were constructed before June 15, 1976 (Health & S C
§18008). The changes are not intended to cause any substantive change in treatment. Health & S C §18000.

b.   Commercial coaches more than 40 feet in length or 8½ feet in width.

c.   Camp trailers or trailer coaches larger than the limit allowable for property transferred through DMV (see "DMV-Registered
Property" in this step, above).

d.   All truck campers (trucks must be registered with DMV, but campers must be registered with HCD):

(1)   Transfer must be registered with HCD if currently registered; but

(2)   If not currently registered, registration of transfer is voluntary.

e.   All floating homes.
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STEP 23.   DETERMINE WHETHER INFORMAL TRANSFER ALLOWED

WHEN INFORMAL TRANSFER ALLOWED

If Client Is Joint Tenant

Your client can informally obtain title to state-registered property:

a.   If decedent owned the property in joint tenancy with your client; and

b.   All unsecured claims against decedent have been paid or discharged (for discussion of joint tenancy transfer procedures, see
step 27, below).

If Client Is Heir or Devisee

Client can take decedent's interest in the property by will or intestate succession (Veh C §5910; Health & S C §18102) if:

a.   All unsecured claims against decedent have been paid or discharged; and

b.   There is no other property for which formal proceedings are necessary.

NOTE

The DMV or HCD forms require the transferee to state under penalty of perjury that no probate proceedings have been
conducted in this state.

If Client Is Designated Beneficiary Under Beneficiary Form of Ownership

Client can obtain title as beneficiary if (Veh C §§4150.7, 5910.5, 9916.5):

a.   There is one owner of the vehicle;

b.   There is one designated transfer-on-death beneficiary; and

c.   The certificate of ownership includes, after the name of the owner, the words "transfer on death to" or the abbreviation "TOD"
followed by the name of the beneficiary.

DETERMINE FORM OF TITLE

Joint Tenancy

For indication of ownership in joint tenancy, an "or" designation between the names on the Certificate of Ownership means that
the vehicle is held in joint tenancy unless a contrary intention was expressed on the registration application. Veh C §§4150.5(a),
5600.5.

NOTE

Ownership in the name of decedent designated by "and" between the names of decedent and another creates a joint tenancy only
when the Certificate of Ownership so states. Veh C §§4150.5(c), 5600.5.

Signature Requirements

Each designation carries different signature requirements (Veh C §§4150.5, 5600.5):

a.   With an "or" designation, only one signature is required on line 1 of the Certificate of Ownership. The surviving joint owner
must provide the information requested on lines 5 and 6 and must sign on line 7.



b.   With an "and" designation, two signatures are required. The surviving spouse or registered domestic partner or person
claiming an interest in the vehicle must countersign decedent's name on line l, sign his or her own name under the deceased
person's name on line l, complete lines 5 and 6, and sign on line 7. (Use the transfer procedures in steps 28-32, below.)

Transfer on Death

For indication of ownership in "Transfer on Death" (TOD) form, after the owner's name on the Certificate of Ownership, either
the words "transfer on death to" or the abbreviation "TOD" must appear, followed by the name of the beneficiary. Veh C §4150.7.

NOTE

With "Transfer on Death" designations, there can be only one vehicle owner and only one named beneficiary. Veh C §4150.7(a).

RESOLVE ANY SECURITY INTERESTS

Ordinarily, a seller who retains a security interest in state-registered property (or the assignee of that interest) is the "legal
owner" and holds the certificate of ownership or certificate of title. Veh C §6300; Health & S C §18080.7.

If a secured party is the property's "legal owner," your client cannot obtain title or transfer registration to his or her name except by:

a.   Paying off the debt;

b.   Obtaining the secured party's consent; or

c.   Exercising a right defined in a contract.

Review Documents

Review the following documents to ascertain how to proceed:

a.   Promissory note and security agreement signed by decedent; or

b.   Other contracts that may define the secured party's rights when the property is transferred.
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STEP 24.   DETERMINE WHETHER "USE TAX" CAN BE AVOIDED ON TRANSFER OF STATE-REGISTERED
PROPERTY

USE TAX DEFINED

Use tax is the equivalent of sales tax imposed on sales of state-registered property between private parties. See Rev & T C §6282.

EXEMPTIONS

There is no use tax when the transfer is between family members, i.e., the transferor is a parent, grandparent, child, grandchild,
spouse or registered domestic partner of the transferee, or both are siblings and minors. Rev & T C §6285(a). To claim an
exemption:

a.   From the DMV: Complete and submit Statement of Facts (DMV Form REG 256).

Form: See Appendix 4.

NOTE

Family member transferees are not required to submit a smog certificate. Veh C §4000.1(d)(2).

b.   From the HCD: Complete and submit Statement of Facts—Use Tax Exemption (HCD Form 476.7) .

Form: See Appendix 16.
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STEP 25.   OBTAIN NEW DOCUMENTS IF DECEDENT'S OWNERSHIP OR REGISTRATION DOCUMENTS ARE
LOST

REQUEST NEW DMV DOCUMENTS

If documents concerning property registered with DMV are lost, new documents can be obtained by submitting the following:

DMV Certificate of Ownership

To obtain a new certificate of ownership, submit:

a.   Application for Duplicate Title and Transfer (DMV Form REG 227); and

b.   Fee.

Form: See Appendix 26.

DMV Annual Registration

To obtain a new annual registration, submit:

a.   Application for Replacement Plates, Stickers, Documents (DMV Form REG 156); and

b.   Fee.

Form: See Appendix 27.

Processing Time

Ordinarily, DMV will return a new certificate of ownership and current registration within 30 days.

REQUEST NEW HCD DOCUMENTS

If documents concerning property registered with HCD are lost, new documents can be obtained by submitting the following::

HCD Certificate of Ownership

To obtain a new ownership certificate, submit:

a.   Application for Duplicate Certificate of Title (HCD Form 480.4);

b.   Fee; and

c.   Explanation of why you cannot produce the certificate of title and/or registration card.

Form: See Appendix 23.

HCD Registration

To obtain new registration, submit:

a.   Application for Duplicate Registration Card (HCD Form 481.2); and

b.   Fee.

Form: See Appendix 7.

Processing Time



HCD will:

a.   Investigate circumstances; and

b.   Issue new documents when it is satisfied that the transfer should take place. Health & S C §18102.5.
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STEP 26.   DETERMINE HOW TO TRANSFER DMV-REGISTERED PROPERTY

DETERMINE EXTENT OF YOUR INVOLVEMENT

If Client Is Auto Club Member

If your client belongs to the California State Automobile Association (CSAA) or Southern California Automobile Association
(SCAA), he or she should seek its expert assistance.

If Client Is Not Auto Club Member

If your client does not belong to the CSAA or SCAA, he or she will probably prefer to save money by personally going to the
DMV for assistance and should take, in addition to any other documents required for specific types of transfers (e.g., Affidavit for
Transfer Without Probate (DMV Form REG 5) or an affidavit for transfer of TOD vehicle):

a.   The DMV certificate of ownership or HCD certificate of title, and current registration; and

b.   A certified copy of the death certificate.

WHEN PROPERTY CAN BE TRANSFERRED

You or your client can carry out the transfer if the type of transfer allows it.

Joint Tenancy Property

Joint tenancy transfers can be immediate.

Transfer to Surviving Spouse or Registered Domestic Partner

Surviving spouse or domestic partner transfers (Type 2 property) can be immediate except that a surviving spouse or domestic
partner must wait until the 41st day after decedent's death to transfer:

a.   Property transferred through HCD (see Health & S C §18102); or

b.   A movable water vessel. Veh C §9916(a).

Small Estate Transfer

Transfers of small estate property (Type 3 property) can be done on the 41st day after decedent's death.

NOTE

Although the specific statute governing transfers of vehicles without probate (Veh C §5910) provides for transfer "upon the death
of the owner," the DMV form (see Appendix 5) requires a 40-day waiting period as in Prob C §13100 affidavits. As a practical
matter, a 40-day wait is unavoidable because the form is required by the DMV (custom-drafted declarations will not be accepted)
and is submitted under penalty of perjury, with the date of death and date of submission evident from the face of the form.

Transfer on Death

Under Veh C §5910.5, transfer to the designated beneficiary may become effective "after the death of the owner."

LEARN TRANSFER PROCEDURES

Even if you do not handle the transfer, you should become familiar with these transfer procedures in order to:

a.   Assist your client;



b.   Answer any questions; and

c.   Enable you or your staff to carry out the transfer, if necessary.

NOTE

For purposes of handling the transfer procedures, it is usually more cost-effective for both attorney and client if the attorney is
the adviser and the client is the one who carries out the transfer.

RESOLVE ANY SECURITY INTERESTS

When Secured Party Is Legal Owner

Check to see if a secured party is the legal owner of property.

a.   Ordinarily, a seller who retains a security interest in state-registered property (or the assignee of that interest) is the "legal
owner" and holds the certificate of ownership or certificate of title. Veh C §6300; Health & S C §18080.7.

b.   If a secured party is the property's "legal owner," your client cannot obtain title or transfer registration to his or her name except by:

(1)   Paying off the debt;

(2)   Obtaining the secured party's consent; or

(3)   Exercising a right defined in a contract.

Review Documents

Review the promissory note and security agreement signed by decedent, or other contracts that may define the secured party's
rights when the property is transferred.

INFORM INSURER

Immediately contact the insurer of the property to:

a.   Determine whether your client can continue coverage under the existing policy if he or she will retain ownership; or

b.   Cancel the coverage and obtain a premium refund if your client will sell the property or wants to obtain new coverage.

NOTE

Any refund should be considered an asset of the estate. If a transferee obtains the benefit of insurance premiums paid by decedent,
precise accounting may require adjustments in the distribution of decedent's property.
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STEP 27.   TRANSFER JOINT TENANCY VEHICLES AND VESSELS THROUGH DMV

WHAT TO SUBMIT TO DMV

To transfer joint tenancy vehicle or vessel through DMV, surviving joint tenant submits the following items to DMV (see Veh C
§4150.5(a)):

Certificate of Ownership

The certificate of ownership, on which the joint tenant:

a.   Signs his or her name only on line 1;

b.   Completes lines 5 and 6 on the reverse side; and

c.   Signs on line 7 on the reverse side.

Death Certificate

A certified copy of the death certificate.

Registration

Current registration or certificate of numbered vessels.

NOTE

An unsigned DMV printout showing that an automobile previously registered in decedent's name alone had been reregistered in
the names of decedent and his surviving spouse does not show the "clear and unambiguous expression of intent" to transfer his
interest in the automobile required by Fam C §852. Estate of Bibb (2001) 87 CA4th 461, 468, 104 CR2d 415.

Statement of Facts

Statement of Facts (DMV Form REG 256) (see step 24, above, to determine whether your client can avoid use tax imposed on a
transfer).

Form: See Appendix 4.

Registration Fee

The fee required by DMV.

Smog Certificate

A smog certificate, unless:

a.   Decedent is the parent, grandparent, sibling, child, grandchild, or spouse or registered domestic partner of the surviving joint
tenant (Veh C §4000.1(d)(2)); or

b.   The vehicle is exempt from the smog certificate requirement, e.g., motorcycles, trailers, diesel-powered vehicles, all vessels.
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STEP 28.   TRANSFER NON-JOINT TENANCY VEHICLES AND VESSELS THROUGH DMV

WHAT HEIR OR SURVIVING TENANT IN COMMON SUBMITS TO DMV

To transfer non-joint tenancy vehicle or vessel through DMV, submit the following items to DMV (Veh C §5910 (vehicles),
§9916 (vessels)):

Certificate of Ownership

The certificate of ownership, on which the transferee must:

a.   Countersign decedent's name on line 1;

b.   Sign his or her name under decedent's name on line 1;

c.   Complete lines 5 and 6 on the reverse side; and

d.   Sign line 7 on reverse side.

Current Registration

Current registration or certificate of number (vessels).

Statement of Facts (Use Tax Exemption)

Statement of Facts (Use Tax Exemption) (see step 24, above, to determine whether your client can avoid the use tax imposed on
a transfer).

Registration Fee

The fee required by DMV.

Smog Certificate

A smog certificate, unless:

a.   Decedent is the parent, grandparent, sibling, child, grandchild, or spouse or registered domestic partner of the surviving joint
tenant (Veh C §4000.1(d)(2)); or

b.   The vehicle is exempt from the smog certificate requirement, e.g., motorcycles, trailers, diesel-powered vehicles, all vessels.

Affidavit for Transfer Without Probate

Affidavit for Transfer Without Probate (DMV Form REG 5), when the transferee takes the property:

a.   Under decedent's will; or

b.   By intestate succession (of Type 2 or Type 3 property).

Form: See Appendix 5.

Declaration Under Penalty of Perjury

Under penalty of perjury, your client must (Veh C §§5910(b)(2), 9916):

a.   Provide date and place of decedent's death;



b.   Declare that decedent left no other property necessitating probate and that no probate proceeding is now being or has been
conducted in California;

c.   Declare that declarant is entitled to the vehicle or vessel;

d.   Declare that there are no unsecured creditors of decedent whose claims have not been paid or discharged; and

e.   Provide certified copy of death certificate of owner and names and addresses of any other heirs or beneficiaries, if required by
the department.

WHAT TOD BENEFICIARY SHOULD SUBMIT TO DMV

If the vehicle or vessel was to transfer on death (TOD), the designated beneficiary must submit the following items (see Veh C
§5910.5 (vehicles), §9916.5 (vessels)):

Certificate of Ownership

Certificate of ownership, on which the TOD beneficiary must:

a.   Countersign decedent's name on line 1; and

b.   Sign his or her own name under decedent's name on line 1.

Death Certificate

Certificate of death of the owner, if required by DMV.

Certificate and Statement of Facts (Use Tax Exemption)

a.   Certificate under penalty of perjury, stating:

(1)   Date and place of owner's death; and

(2)   That declarant is entitled to the vehicle as designated beneficiary.

b.   Statement of Facts (DMV Form REG 256) (Appendix 4), on which beneficiary should:

(1)   State license plate number, vehicle identification number, year, and make;

(2)   Complete Section A—Use Tax Exemption;

(3)   Under Section G, state date and place of owner's death and that declarant is entitled to the vehicle as designated beneficiary;
and

(4)   Sign name under "Certification" section at bottom of form.

Registration Fee

The registration fee.

NOTE

The DMV does not presently require a smog certificate or registration card from the TOD beneficiary. If there is no surviving
beneficiary, the vehicle or vessel belongs to the person or persons described in Veh C §§5910 and 9916, respectively, and may be
transferred using the affidavit procedure as provided in those sections. Veh C §§5910.5(i), 9916.5(i).
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STEP 29.   IF CLIENT WANTS TO SELL VEHICLE OR VESSEL IMMEDIATELY

PROVIDE DMV WITH DOCUMENTS

Simultaneous Submission

If your client will be sole owner of the vehicle or vessel and wants to sell it immediately to a third party, he or she can do so by
simultaneously presenting to DMV the following documents:

a.   Papers establishing his or her rights to the vehicle or vessel (for discussion of what to present to the DMV, see step 28,
above); and

b.   Sale documents, i.e.:

(1)   Notice of Transfer and Release of Liability (DMV Form REG 138) (see Appendix 6) to inform DMV immediately that your
client is no longer responsible for the vehicle or vessel; and

(2)   Vehicle/Vessel Transfer and Reassignment Form (DMV Form REG 262) (see Appendix 8) if vehicle is less than 10 years old
and title does not have a section designating odometer reading and a place where buyer can acknowledge its disclosure.

Processing Time

Ordinarily, DMV will return a new certificate of ownership and current registration within 30 days.

TOD BENEFICIARY TRANSFER

A beneficiary of a vehicle or vessel under TOD ownership may transfer the vessel or vehicle to another person without first
transferring it into his or her own name. After the beneficiary signs the certificate of ownership and delivers the document to the
transferee, the transferee secures the transfer by presenting to DMV (Veh C §§4910.5(f), 9916.5(f)):

a.   Certificate of ownership signed by the beneficiary;

b.   Certificate executed by the beneficiary under penalty of perjury, stating date and place of the owner's death and that the
beneficiary is entitled to the vehicle as the designated beneficiary (see Statement of Facts (DMV Form REG 256), Appendix 4);
and

c.   Certificate of death of the owner, if required.
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STEP 30.   DETERMINE HOW TO HANDLE HCD-REGISTERED PROPERTY

TYPES OF MANUFACTURED HOME AND MOBILEHOME TRANSFERS

There are two types of transfers for manufactured homes and mobilehomes:

a.   In lieu tax (ILT): HCD issues Certificate of Title; and

b.   Local property tax (LPT): Paid the same as real property taxes.

ANALYZE FORM OF OWNERSHIP

To determine the proper transfer procedure, analyze the form of ownership of the property as designated on the HCD Certificate of
Title, e.g.:

a.   Decedent's name alone: Sole ownership.

b.   Decedent and/or another: Joint tenancy with right of survivor to take ownership (sometimes designated JTWRS), unless a
contrary intention is expressed on the registration application, such as that one joint tenant can transfer ownership without the
other's consent or signature.

NOTE

Consider whether a surviving spouse or registered domestic partner will benefit by claiming that property apparently held in joint
tenancy is actually community property (for discussion of when to use spousal or domestic partner property petition, see step 9,
above);

c.   Decedent and/or another: Tenancy in common, unless the certificate explicitly states that the co-owners are joint tenants. See Veh
C §§5600.5, 9852.5, 38045; Health & S C §18080.

DETERMINE WHETHER HCD REREGISTRATION REQUIRED

If your client is transferring title of state-registered property that was registered with the DMV before July 1, 1981, register the
property with HCD when presenting the transfer documents by submitting:

a.   Application for Registration (HCD Form 480.5) (see Appendix 22); and

b.   DMV certificate of ownership, if available.

OBTAIN FORMS

Review procedures in the next 2 steps and download or request required forms by visiting the website of the Department of
Housing and Community Development (HCD) Registration and Titling Program at http://www.hcd.ca.gov or contacting HCD
at:

Department of Housing and Community Development
Registration and Titling Program
P.O. Box 2111
Sacramento, CA 95812-2111
(800) 952-8356 or (916) 323-9224
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STEP 31.   TRANSFER JOINTLY OWNED MANUFACTURED HOMES, MOBILEHOMES, AND OTHER
PROPERTY REGISTERED WITH HCD

WHAT TO SUBMIT TO HCD

To transfer jointly owned manufactured home, mobilehome, or other property registered with HCD, the surviving joint tenant
submits the following items to HCD:

Certificate of Title

The certificate of title on which the surviving joint tenant:

a.   Signs his or her name on line 1;

b.   Completes lines 4 and 8; and

c.   Signs on line 7.

Death Certificate

Certified copy of decedent's death certificate.

Registration Card

Current or last-issued California registration renewal card.

Registration Fee

The fee required by HCD.

Tax Clearance Certificate

Tax clearance certificate, required if:

a.   Last tax clearance expired before June 1984; and

b.   Manufactured home or mobilehome is subject to "local property tax" (see upper right hand corner of certificate of title).

Statement of Facts (Use Tax Exemption)

Statement of Facts—Use Tax Exemption (HCD Form 476.7)  (to determine whether your client can avoid use tax, see step 24,
above).

Form: See Appendix 16.

Statement of Facts (Smoke Detector and Water Heater Bracing)

Statement of Facts—Smoke Detector/Water Heater Bracing (HCD Form 476.6A) , on which your client provides a statement
under penalty of perjury that the manufactured home, mobilehome, or commercial coach is equipped with a smoke detector in
proper working condition and that gas-burning water heaters are seismically braced.

Form: See Appendix 25.

Insignia Number

If you are transferring a manufactured home or mobilehome, be prepared to provide HUD or DOH with the insignia number
found on the lower left corner or on the main door of the manufactured home or mobilehome.



IF REREGISTRATION REQUIRED

If your client is transferring title of state-registered property that was registered with DMV before July 1, 1981, reregister with
HCD. See step 30, above, for forms needed to reregister.

OBTAIN HCD FORMS

You can get required forms from the Department of Housing and Community Development (HCD) offices. For contact
information, see step 30, above.
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STEP 32.   TRANSFER NON-JOINT TENANCY MANUFACTURED HOMES, MOBILEHOMES, AND OTHER
PROPERTY REGISTERED WITH HCD

WHAT TO SUBMIT TO HCD

To transfer non-joint tenancy manufactured home, mobilehome, or other property registered with HCD, the heir or surviving
tenant in common submits the following to HCD:

Certificate of Title

The certificate of title on which the transferee:

a.   Countersigns decedent's name on line 1;

b.   Signs his or her name under decedent's name on line 1;

c.   Completes lines 4 through 9; and

d.   Signs on line 7.

NOTE

If there is another owner on the registration, the other owner will also have to sign on line 1.

Annual Registration

Current or last-issued California registration renewal.

Registration Fee

The fee required by the HCD.

Tax Clearance Certificate

Tax clearance certificate, required if:

a.   Last tax clearance expired before June 1984; and

b.   Manufactured home or mobilehome is subject to "local property tax" (see upper right hand corner of certificate of title).

Statement of Facts (Use Tax Exemption)

Statement of Facts—Use Tax Exemption (HCD Form 476.7)  (to determine whether your client can avoid use tax, see step 24,
above).

Form: See Appendix 16.

Certificate for Transfer Without Probate

Use Certificate for Transfer Without Probate (HCD Form 475.2) (see Appendix 9):

a.   Present when transferee takes the property:

(1)   Under decedent's will; or

(2)   By intestate succession (Type 2 or Type 3 property; see step 2, above).



b.   The transferee must certify under penalty of perjury that (Health & S C §18102):

(1)   He or she is entitled to the property; and

(2)   There are no unsecured creditors of decedent whose claims have not been paid or discharged.

Designation of Co-Owner Term

Designation of Co-Owner Term (HCD Form 483.1), which your client must submit if the transfer is to two or more persons.

Form: See Appendix 24.

Statement of Facts (Smoke Detector and Water Heater Bracing)

Statement of Facts—Smoke Detector/Water Heater Bracing (HCD Form 476.6A) , on which your client submits a statement
under penalty of perjury that the manufactured home, mobilehome, or commercial coach is equipped with a smoke detector in
proper working condition and that gas-burning water heaters are seismically braced.

Form: See Appendix 25.

Insignia Number

If you are transferring a manufactured home or mobilehome, provide the HUD or DOH insignia number found on the lower left
corner or on the main door of the manufactured home or mobilehome.

IF REREGISTRATION REQUIRED

If your client is transferring title of state-registered property that was registered with DMV before July 1, 1981, register the
property with HCD. For forms needed to register, see step 30, above.

OBTAIN HCD FORMS

You can get required forms from Department of Housing and Community Development (HCD) Registration and Titling Program
offices. See step 30, above.
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    When Transferring Other Personal Property

STEP 33.   TRANSFER STOCKS, CORPORATE BONDS, AND MUTUAL FUNDS

ASCERTAIN FORM OF OWNERSHIP

You can usually determine the form of ownership from:

a.   The face of certificate, bond, or note;

b.   Name(s) on an account statement; or

c.   IRS Form 1099.

Possible Forms

Possible forms of ownership are:

a.   Joint tenancy: Instrument will include designation of "joint tenants," "JTWRS," or "WRS" (see joint tenancy transfer
procedures in steps 16, 19-20, above).

NOTE

You may decide that a surviving spouse or registered domestic partner will benefit from a determination that securities apparently
held in the form of joint tenancy are actually community property. See "When to Use Spousal Property Petition," step 9, above.

b.   Tenants in common: Two or more names will appear, but without indication of joint tenancy (the surviving tenant in common
will retain his or her ownership share).

c.   Sole ownership: Only decedent's name will appear.

SECURITIES REGISTERED IN BENEFICIARY (TOD) FORM (TYPE 1 PROPERTY)

Under the Uniform TOD Security Registration Act (Prob C §§5500-5512), the beneficiary of a security registered in beneficiary
form can have the security transferred on the death of the registered owner, or the last to die of multiple owners, without probate
or estate administration.

Determining Beneficiary Form of Registration

Registration in beneficiary form is shown by the words "transfer on death" or "pay on death," or the abbreviations "TOD" or
"POD," following the registered owner's name and before the beneficiary's name. Prob C §5505.

NOTE

Transfers of TOD securities are similar to transfers of POD bank accounts and Totten trusts. See Prob C §§5100-5407. See also
steps 2, 16, above.

Forms of TOD Securities Ownership

TOD securities may be owned by one individual or two or more individuals with the right of survivorship. Multiple owners can
hold TOD securities as (Prob C §5502):

a.   Joint tenants;

b.   Tenants by the entireties; or

c.   "Community property held in survivorship form."



Limitation on Form of Ownership

Registration in beneficiary form is not permitted for persons holding a security as tenants in common. Prob C §5502.

Determining Who Takes

Under Prob C §5507, if:

a.   Sole Beneficiary: A sole beneficiary must survive the owner (or the last to die of multiple owners) in order to take.

b.   Multiple Beneficiaries: Only surviving beneficiaries take; the issue of deceased beneficiaries take nothing.

c.   No Surviving Beneficiary: The security passes to the estate of the sole owner or the last to die of multiple owners.

Terms and Conditions of TOD Registration

Each registering entity can establish its own terms and conditions for registration that may provide for (Prob C §5510):

a.   Proving death;

b.   Avoiding or resolving problems concerning fractional shares;

c.   Naming primary and contingent beneficiaries; and

d.   Substituting a named beneficiary's descendants for a beneficiary who does not survive the owner.

Review Each TOD Account Agreement Form

You must review each TOD account agreement form (and the standard account agreement if the TOD account agreement is not
a stand-alone agreement) because the procedures for claiming the account assets on death will be different for each securities
firm.

DETERMINE WHO WILL TRANSFER PROPERTY

It will usually be simpler and less expensive to have a stockbroker carry out the transfers, e.g.:

a.   A stockbroker your client has used in the past;

b.   Decedent's stockbroker; or

c.   A stockbroker specially employed to carry out the transfers.

Review the procedures set forth below to assist your client, answer any questions, or carry out the transfers, if appropriate.

OBTAIN DOCUMENTS OF OWNERSHIP, IF APPROPRIATE

Obtain from your client or from decedent's papers any documents evidencing ownership of the property, e.g.:

a.   Stock certificates;

b.   Corporate bonds;

c.   Brokerage account statement; or

d.   Statement of mutual funds.

PRESENT DOCUMENTS TO PRIVATE PERSONS OR INSTITUTION

General Requirements

Expect that the following documents will be required by each stock transfer agent, mutual fund, or other private institution:

a.   Certified copy of the death certificate;



b.   Any original stock certificate, bond, or other instrument (if lost, see "If Stock Certificate or Security Instrument Is Lost" in
this step, below);

c.   Affidavit of Domicile, used to avoid transfer taxes imposed by New York State, where most transfer agents, mutual funds, and
other institutions are located (see Appendix 2);

d.   Stock or Bond Power, appointing the transfer agent or stockbroker as your client's "attorney in fact" to carry out the transfer,
with a "signature guaranty" by a bank official or stockbroker (similar to a notary acknowledgment) (see Appendix 3); and

e.   Letter of instructions to, e.g.:

(1)   Reissue the security identifying your client as the owner; or

(2)   Sell the security and provide an address to which the proceeds should be sent.

If Transfer to Surviving Spouse or Registered Domestic Partner (Type 2 Property)

Determine from the transfer agent or stockbroker what evidence of your client's right will be appropriate, e.g.:

a.   Spousal property order (see step 10, above); or

b.   Affidavit or declaration under Prob C §13100 from the surviving spouse (or registered domestic partner (effective January 1,
2005; see Fam C §297.5)), along with provisions in the letter of instructions.

If Transfer of Small Estate (Type 3 Property)

Use affidavit or declaration procedure set forth in step 13, above, if:

a.   The property is in decedent's name alone or as a tenant in common;

b.   The estate qualifies as a small estate (see step 2, above); and

c.   No formal administration has been conducted in this state.

NOTE

Remember that small estate transfers (Type 3 property) by affidavit procedure may be allowed after probate has been conducted
if the personal representative consents in writing to the transfer. Prob C §13108. See step 3, above.

IF STOCK CERTIFICATE OR SECURITY INSTRUMENT IS LOST

If stock certificate or security instrument is lost:

a.   Notify the broker or transfer agent to place a stop transfer against the certificate; and

b.   Determine from the transfer agent or stockbroker what documents will be required to obtain a replacement certificate or
instrument.

Requirements for Replacement

Generally, your client will be required to present all of the following:

a.   Notarized Affidavit of Loss (obtain form from transfer agent or stockbroker).

b.   Affidavit of Domicile (see "Present Documents to Private Persons or Institution in this step, above).

c.   Stock or Bond Power with signature guaranty (see "Present Documents to Private Persons or Institution in this step, above).

d.   IRS Form W-9 for new owner:

(1)   This form reports social security number or IRS identification number.

(2)   If not provided to the transfer agent, the company will withhold 20 percent from dividends or interest and send it to IRS.

e.   Letter of instructions.



f.    Bond from recognized surety company indemnifying transfer agent for loss through your client's fraud (ask transfer agent for
name of a surety company).

Cost of Replacement

Depending on the value of the security, you can expect your client to pay:

a.   A bond premium between $10 and $300; and

b.   A relatively small fee for the transfer agent to replace the lost certificate.

Processing Time

The procedure to replace and reissue or sell the stock or bond can take as long as 3 months.
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STEP 34.   OBTAIN LIFE INSURANCE PROCEEDS AND DEATH BENEFITS

OBJECTIVE

To collect insurance proceeds from decedent's life insurance policies.

NOTE

Proceeds of insurance on the life of a decedent payable to a designated beneficiary other than the estate or the representative are
not subject to probate administration. See Estate of Burnett (1941) 47 CA2d 464, 118 P2d 298; Prob C §5000(a).

OBTAIN ALL POLICIES

Locate all original insurance policies and endorsements. Interview your client and review decedent's business affairs to learn
about possible kinds of insurance coverage, e.g.:

a.   Policies through private insurance companies;

b.   A loan to decedent (including insurance for credit card debt);

c.   Account in credit union or bank;

d.   Travel club membership; and

e.   Membership in fraternal organization or club.

ASCERTAIN BENEFICIARIES AND BENEFITS

Once documents are collected:

a.   Determine beneficiaries of each policy.

NOTE

Even if the beneficiary is the former spouse of the decedent, Prob C §§5600-5604 (nonprobate transfer to former spouse) do not
apply—that is, the beneficiary designation does not fail because of dissolution of the marriage. Prob C §5600(e). For discussion of
nonprobate transfer to former spouse, see "Type 1 Property," step 2, above.

b.   Determine amount of policy benefits.

c.   Review your attorney-client agreement to ensure that your responsibilities cover collection of benefits.

d.   Determine:

(1)   Whether you represent all the beneficiaries; and, if not,

(2)   Whether you can act on behalf of those you do not represent.

DETERMINE EXTENT OF YOUR INVOLVEMENT

Usually your client will obtain the benefits through the assistance of decedent's insurance agent or broker.

LEARN TRANSFER PROCEDURES

Become familiar with this transfer procedure in order to:

a.   Assist your client;



b.   Answer any questions; or

c.   Assist with claiming the benefits, if appropriate.

IF YOU DEAL WITH INSURANCE COMPANY DIRECTLY

Information to Provide

Write a letter to the company, providing:

a.   Decedent's name;

b.   Date of death;

c.   Policy number, if known; and

d.   Identity of beneficiaries you represent.

Information and Documents to Request

Ask for:

a.   Confirmation that the policy is still in force;

b.   Copy of policy, if you do not have original;

c.   Identity of any beneficiaries other than those you represent;

d.   Proof of claim, proof of death, or claimant's statement (different insurers use various terms); and

e.   IRS Form 712, a life insurance statement that:

(1)   The insurance company will complete; and

(2)   Your client must submit to the IRS if estate taxes are due or if there is an audit.

NOTE

Although no estate taxes will be assessed if the value of the estate is less than $3.5 million (for decedents dying in 2009 (IRC
§2010(c)) and the Economic Growth and Tax Relief Reconciliation Act of 2001 (EGTRRA-2001) (Pub L 107-16, 115 Stat 38)
repeals the estate and generation-skipping transfer (GST) taxes for decedents dying in 2010 (IRC §2210), prudent practice
recommends always obtaining this form.

Insurer May Require Death Certificate

Anticipate that you will have to present each insurer with an original certified copy of the death certificate.

COMPLETE AND SUBMIT CLAIM FORM

Once you have all the necessary documents and information:

a.   If you use a local agent or independent broker to notify the insurer, allow the agent or broker to process the claim.

b.   If you are dealing directly with the insurer, complete the form provided by the company and attach the required documents.

NOTE

Be sure to instruct the insurance company where to mail the death benefit.
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STEP 35.   COLLECT ON BEHALF OF BENEFICIARIES OF DECEDENT'S RETIREMENT PLAN

OBJECTIVE

To collect money owed your client who was named as a beneficiary in a contract providing for decedent's retirement, e.g.:

a.   Employee retirement plan or pension fund;

b.   Profit-sharing plan; and

c.   IRA and Keogh plan.

DETERMINE EXTENT OF YOUR INVOLVEMENT

Your client will usually find it less expensive to handle this matter himself or herself.

LEARN PROCEDURES

Become familiar with this transfer procedure to:

a.   Assist your client;

b.   Answer any questions; and

c.   Take action when appropriate.

CONTACT APPROPRIATE OFFICER

If Employment-Related Contract

Large companies will usually have a human resources employee responsible for retirement and employee benefits.

For a small company, you may have to consult with:

a.   Bank or institutional trustee;

b.   Life insurance company; or

c.   Commercial pension administrator.

If Institutional Contract

If benefits are provided under institutional contract (e.g., IRA with bank trustee), inquire at the institution.

ASCERTAIN BENEFICIARIES AND BENEFITS

Ascertain for each plan:

a.   Amount of benefit;

b.   Entitled beneficiaries; and

c.   Payout options.

NOTE

Some institutions, particularly banks, refuse to disclose the identity of the beneficiary(ies) of the IRA to anyone other than the
beneficiary. If the client does not have the beneficiary information, the result is a standoff between the institution and the client or
the client's attorney. Encourage the client to carefully scrutinize the decedent's records (possibly going back to the time the IRA



was established) to determine the identity of the beneficiary(ies).

Former Spouse

Generally, if the designated beneficiary is a former spouse, the beneficiary designation fails under Prob C §5600(c), and the
former spouse is treated as if he or she predeceased the transferor. See "Type 1 Property," step 2, above.

ERISA Plans

Although pension and employee benefit plans are included in Prob C §5600(e)'s definition of "nonprobate transfers" to former
spouses that will fail, it will not apply to pension, profit-sharing, or retirement plans subject to the Employee Retirement Income
Security Act (ERISA). See Egelhoff v Egelhoff (2001) 532 US 141, 149 L Ed 2d 264, 121 S Ct 1322, discussed in step 2.

IRAs

An IRA is not subject to ERISA:

a.   If no contributions are made by the employer and the employee's contributions are made voluntarily (29 CFR §2510.3-2(d));
or

b.   If the retirement plan covers only the owner and the owner's spouse (29 CFR §2510.3-3).

MAKE APPROPRIATE CHOICES

Once you have collected the necessary information:

a.   Tax implications may require you to refer the beneficiary to tax counsel (see California Estate Planning, chap 21 (Cal CEB
2002)).

b.   Present payout options to your client and assist him or her in reaching decisions.
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STEP 36.   ASCERTAIN APPROPRIATE METHOD TO TRANSFER UNPAID WAGES, SALARY, AND OTHER
EMPLOYEE COMPENSATION OWED TO DECEDENT

ON BEHALF OF TRANSFEREES OF SMALL ESTATES (TYPE 3 PROPERTY)

If acting on behalf of transferees of small estates, see steps 13-14, above, and use the small estate affidavit procedure as for any
other type of property.

ON BEHALF OF SURVIVING SPOUSE OR DOMESTIC PARTNER (TYPE 2 PROPERTY)

If acting on behalf of surviving spouse or registered domestic partner, you can use any of the following methods, as appropriate:

a.   Informal request by the surviving spouse or registered domestic partner (see step 9, above), or by you acting on his or her
behalf.

b.   Affidavit procedure (see step 11, above) to collect up to $5000 owed to decedent.

NOTE

The $5000 limit does not apply to the surviving spouse or registered domestic partner (or his or her guardian or conservator) of
certain firefighters or police officers. Prob C §13600(d).

c.   Spousal or domestic partner property petition (see step 10, above).

d.   Small estate affidavit (see steps 13-14, above) if estate qualifies (see step 2, above).

e.   Formal proceedings (see step 9, above).

Evaluate Advantages of Surviving Spouse or Domestic Partner Affidavit

Surviving spouse or domestic partner affidavit (Prob C §13600) permits your client to collect immediately instead of waiting:

a.   For 40 days for small estate affidavit;

b.   For a court hearing on a spousal or domestic partner property petition; or

c.   For 6 months or more for formal proceedings.

Evaluate Advantages of Small Estate Affidavit

Small estate affidavit (Prob C §13101) permits your client to:

a.   Use just one small estate affidavit to transfer all of decedent's property, including unpaid wages and employment
compensation, instead of:

(1)   Having to prepare the special surviving spouse's or domestic partner's affidavit for wages and employment compensation; or

(2)   Having to prepare a petition, give notice, attend a hearing, and get an order if you use the spousal or domestic partner
property petition or formal proceedings.

b.   Collect any amount not exceeding $100,000. Prob C §13100.

Consider Combining Procedures

Your client can combine any of the above procedures, e.g.:

a.   Use surviving spouse or domestic partner affidavit to collect the first $5000 of wages and employment compensation owed



decedent, and use small estate affidavit later to collect the balance (if estate qualifies as small estate; see step 2, above).

b.   Use surviving spouse or domestic partner affidavit to collect amounts clearly belonging to the surviving spouse or domestic
partner, and use spousal or domestic partner property petition later to collect remaining assets.
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STEP 37.   TRANSFER ACCOUNTS HELD IN CUSTODY FOR MINOR

IF DECEDENT WAS MINOR

If decedent was a minor for whose benefit the custodial account was maintained, the minor's estate takes the property. Prob C
§3920(c).

Transfer Account

The custodian can use any available means to carry out the transfer, e.g.:

a.   Small estate procedure; or

b.   Formal administration.

IF DECEDENT WAS CUSTODIAN OF ACCOUNT

Identify Successor Custodian

If decedent was custodian for a minor, examine the contract or instrument creating the account (usually located at the bank
where the account is maintained) (Prob C §3918):

a.   The instrument should identify decedent "as custodian for _ _[name of minor]_ _ under the California Uniform Transfers to
Minors Act";

b.   The same instrument may have designated a successor custodian;

c.   If the instrument does not designate an effective successor, decedent may have designated a successor in his or her will;

d.   If neither the instrument nor decedent's will designates an effective successor:

(1)   If the minor is age 14 or older, he or she may designate an appropriate successor within 60 days (Prob C §3918(d)) (see
Prob C §3918(b) for requirements of instrument of designation).

(2)   If the minor has not attained age 14 or fails to act within 60 days, the minor's guardian becomes successor custodian. If the
guardian declines to act, a petition to designate a successor custodian may be filed by:

(a)   The minor;

(b)   The legal representative of the minor;

(c)   An adult member of the minor's family; or

(d)   Any interested person. Prob C §3918(f).

Transfer Account

To transfer the account:

a.   Usually, the successor custodian goes to the bank and executes a new signature card.

b.   You or the successor custodian may want to call the bank ahead of time to determine what documents the bank will require,
e.g.:

(1)   Certified copy of the death certificate;

(2)   Copy of decedent's will; or



(3)   Affidavit or declaration for small estate transfer.
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STEP 38.   ENTER SAFE DEPOSIT BOXES AND TRANSFER THEIR CONTENTS

BOX HELD IN DECEDENT'S NAME ALONE

If a safe deposit box is held in decedent's name alone, no one may open it until a personal representative has been appointed,
except to inventory the contents or search for a will, trust instrument, or instructions for disposition of decedent's remains. Prob
C §331.

NOTE

If the contents of the safe deposit box are held in joint tenancy, see step 21, above, for discussion of transferring contents.

WHAT PERSONAL REPRESENTATIVE MUST DO TO ENTER BOX

Generally, the bank will allow the personal representative access to the safe deposit box on presentation of the following:

a.   Certified copy of Letters Testamentary or Letter of Administration; and

b.   Certified copy of decedent's death certificate.

IDENTIFY SIGNATORIES WHO HAVE ACCESS TO BOX

Ask your client whether he or she has ever signed at the bank to get entry to the box (establishing status as a signatory). If your
client is not a signatory, ascertain signator(ies) by contacting the institution:

a.   You or your client will usually be able to determine from the contract with the bank the identities of persons who have access to
the box (i.e., who are signatories).

b.   You or your client will usually discover one of the following forms of signatures:

(1)   Decedent alone (decedent's signature necessary to obtain access); or

(2)   Decedent and another (joint access);

c.   If decedent's and another's names appear on the bank contract and you do not see any joint tenancy designation, determine
from contract or bank officials whether:

(1)   Both signatures are necessary to obtain access; or

(2)   Either signatory may gain access to the box by his or her signature alone.

NOTE

Joint access to the box by two or more persons is different from joint ownership of the contents. The fact that the box is held in joint
tenancy does not mean that the contents are held in joint tenancy. CC §683.1. Some banks do not allow the survivor with "joint
access" to remove items from the box.

GAIN ACCESS TO BOX

Before you and/or your client visit the bank:

a.   Call and determine whether the bank will allow access and on what conditions; and

b.   If your client has joint access to the box, remind him or her to take a certified copy of the death certificate.

If Client Is Not Signatory But Has Key

Even if your client is not a signatory with a right to open the box, some banks will allow a family member with a key access to the



box (Prob C §331):

a.   Access is provided for limited purposes of:

(1)   Inventorying the contents; and

(2)   Looking for a will, trust instrument, and instructions for disposition of decedent's remains.

b.   Your client will need to take a key to the box and a certified copy of the death certificate.

c.   Family members must be prepared to prove their relationship to the deceased.

If No Access Allowed

If a nonsignatory client is not allowed access, you may have to institute court proceedings to inventory the contents of the box.

a.   Consider seeking the appointment of a special administrator (see Decedent Estate Prac §§7.27-7.45).

b.   Note timing considerations for small estate transfers (for discussion of when you can proceed, see step 13, above):

(1)   You cannot transfer property if any proceeding is pending or has been conducted for administration of the decedent's estate.

NOTE

Remember that small estate transfers by affidavit procedure may be allowed after probate has been conducted if the personal
representative consents in writing to the transfer. Prob C §13108. See step 3, above.

(2)   Nothing prevents you from transferring property in a qualified small estate and then commencing formal proceedings.

NOTE

An inventory by the county treasurer's office is not required.

TRANSFER CONTENTS OF SAFE DEPOSIT BOX

Once you have gained access to the safe deposit box, transfer the contents as Type 1, 2, or 3 property, as appropriate.

NOTE

If the bank will not allow your client to remove documents (e.g., stock certificates or vehicle registration), you may have to obtain
duplicate copies.
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STEP 39.   TRANSFER INCOME TAX REFUNDS AND HELP CLIENT FILE FINAL INCOME TAX RETURNS FOR
DECEDENT

OBJECTIVES

a.   To transfer income tax refunds owed decedent by IRS or California Franchise Tax Board (FTB); and

b.   To assist client in (only) the formalities of filing decedent's final individual income tax returns.

ADVISE CLIENT OF FILING OBLIGATIONS

Be aware and advise your client that the personal representative and/or the beneficiaries of decedent's estate have an obligation to:

a.   File individual income tax returns for the last year of decedent's life (IRC §§6012, 6017); and

b.   File an estate income tax return if:

(1)   Property in the estate earns income in excess of $600 in any year (IRC §6012(a)(3)); or

(2)   Any estate beneficiary is a nonresident alien (IRC §6012(a)(5)).

DETERMINE SCOPE OF YOUR INVOLVEMENT

a.   If decedent's tax returns are simple, the client may find it easier and less expensive to prepare and file them himself or herself.

b.   If there are any apparent difficulties, advise client to seek assistance of a qualified tax preparer, public accountant, or tax
counsel.

TRANSFERRING TAX REFUNDS

Consider various procedures (see "Who May File Tax Return or Claim Refund" in this step, below) for transferring tax refunds.

NOTE

Be aware of the Statement of Person Claiming Refund Due a Deceased Taxpayer (IRS Form 1310), used to transfer a federal tax
refund due a deceased taxpayer. Some tax preparers do not know of this form or its use.

Form: See Appendix 21.

WHO MAY FILE TAX RETURN OR CLAIM REFUND

The following persons may file an income tax return or claim a refund:

a.   The surviving opposite-sex spouse, filing joint federal or state returns, or a same-sex spouse or registered domestic partner
filing a joint state return.

b.   The beneficiary of decedent's estate, as one charged with decedent's property (IRC §6012(b)(1); Rev & T C §18505.6).

c.   A personal representative of decedent's estate.

Registered Domestic Partners

a.   California Return: For tax year beginning on or after January 1, 2007, registered domestic partners (who are prohibited under
federal law from filing a joint income tax return) are required to file either a joint state income tax return or separate returns,
applying the standards applicable to spouses in IRC §6013. Rev & T C §18521.

b.   Federal Return: For federal income tax purposes the IRS requires that registered domestic partners must file either as "single"



or as "head of household."

NOTE

Income of California registered domestic partners is treated as community property for federal income tax purposes. IRS Chief
Counsel Advisory 201021050 and IRS Letter Ruling 201021048. The effect is that these domestic partners must report half of
their community income and deductible expenses paid with community property funds on their individual federal tax returns.

If Estate Has Been Closed

If, after decedent's estate is closed, the beneficiaries discover that a refund is due (Rev Rul 73-366, 1973-2 Cum Bull 408):

a.   Beneficiaries may file a claim jointly; or

b.   Each beneficiary may file a separate claim for his or her portion of the refund.

NOTE

The claim should be made by the beneficiaries who bore the burden of the tax.

WHERE TO FILE

IRS

File the federal tax return or claim for refund:

a.   For refunds: Internal Revenue Service Center, Fresno, CA 93888-0002.

b.   If no refund due: Internal Revenue Service Center, Fresno, CA 93888-0102.

FTB

File the state tax return:

a.   For refunds: Franchise Tax Board, P.O. Box 942840, Sacramento, CA 94240-0002.

b.   If no refund due: Franchise Tax Board, P.O. Box 942867, Sacramento, CA 94267-0001.
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    When Transferring Real Property

STEP 40.   RECOGNIZE PROPERTY TAX CONSEQUENCES OF TRANSFERS OF REAL PROPERTY AND
CLIENT'S RIGHTS AND OBLIGATIONS RELATIVE TO TAX ASSESSOR

REVIEW REAPPRAISAL RULES, RIGHTS, AND OBLIGATIONS

General Rule

Unless an exclusion applies, the value of real property is reappraised for property tax purposes whenever there is a change in
ownership. Rev & T C §50.

Further Research: See California Estate Planning, chap 15 (Cal CEB 2002).

Effective Date

The tax assessor will impose a "supplemental assessment" on the property to tax the property fully at the reappraised (if higher)
value from the date of decedent's death. Rev & T C §75.11.

Duty to Notify Assessor

The new owner has a duty to report the change in ownership to the tax assessor. Rev & T C §90.

DETERMINE WHETHER EXCLUSION APPLIES

Generally, at the time of recording title documents (see steps 41-43, below), you will file a form specifying whether an exclusion
for spousal or domestic partner transfer or parent-child or grandparent-grandchild transfer applies.

Spousal or Domestic Partner Transfer

There is no reappraisal of property transferred between spouses or registered domestic partners (beginning on January 1, 2000;
Rev & T C §62(p)) on the death of one. Rev & T C §63(b).

NOTE

Revenue and Taxation Code §62(p) was amended to provide that, beginning on January 1, 2000, transfers between registered
domestic partners are not changes in ownership. Any domestic partner whose property was reassessed because of a transfer
between registered domestic partners that occurred between January 1, 2000, and January 1, 2006, can have the reassessment
reversed under new Rev & T C §62(p)(2).

Parent-Child or Grandparent-Grandchild Transfers

a.   There is no reappraisal when a parent transfers to children (or children transfer to parent) or when grandparents transfer to
grandchildren whose deceased parent was the child of the grandparents (Rev & T C §63.1):

(1)   A principal residence; and

(2)   Up to $1 million (assessed value, not fair market value) worth of real property.

b.   Children who benefit from this exclusion include any (Rev & T C §63.1(c)(3)):

(1)   Children born of the parent or parents, except a child who has been adopted by another person before reaching the age of 18
years;

(2)   Stepchildren and their spouses while the stepparent-stepchild relationship(s) exist(s);



(3)   Sons-in-law and daughters-in-law;

(4)   Children adopted before reaching the age of 18 years;

(5)   Foster children of a state-licensed foster parent who were not adopted, because of a legal barrier, before the children aged
out of the foster care system; and

(6)   Children who take from the parent through a trust.

c.   When a grandparent-grandchild transfer involves a principal residence, the following rules apply (Rev & T C
§63.1(a)(3)(B)):

(1)   A principal residence exclusion will not apply if the grandchild has received a principal residence or interest therein through
another excludable transfer.

(2)   The $1 million exclusion available to grandchildren for property other than a principal residence received from their
grandparents is the same $1 million full cash value (assessed value) that they have remaining available from their parents under
Rev & T C §63.1(a)(2).

NOTE

There is no authorization for a "separate" $1 million exclusion from grandparent to grandchildren. A grandchild may exclude a
total of only $1 million of property transferred from his or her mother and mother's parents (maternal grandparents) and from his
or her father and father's parents (paternal grandparents).

WHEN TO FILE CLAIM FOR EXCLUSION

File a claim for the parent-child or grandparent-grandchild exclusion:

a.   Before the earlier of (Rev & T C §63.1(e)(1)(B)):

(1)   Within 3 years after date of transfer of real property (for purposes of this section, date of transfer is the date of death (Rev &
T C §63.1(c)(2)); or

(2)   Before transfer or sale of the real property to a third party; or

b.   Within 6 months of a notice of supplemental reassessment or escape assessment issued as a result of the purchase or transfer
of real property for which the claim is filed. Rev & T C §63.1(e)(1)(C).

NOTE

A transfer of real property to the transferor's parent or child is not considered to be a transfer to a third party. Rev & T C
§63.1(e)(4). This means that a second transfer to a parent or child of the original transferee will not cut off the period in which
the original transferee may claim the benefit of the parent-child exemption.

Filing Late Claim

For real property that has not been transferred to a third person, a late claim for exclusion may be filed, but the exclusion will only
be effective beginning with the lien date of the assessment year in which the claim form is filed. Rev & T C §63.1(e)(2).

Processing Fee

A transferee may be required to pay a processing fee of no more than $175 if the transferee does not file a claim for the parent-
child or grandparent-grandchild change in ownership exclusion after the county assessor sends (Rev & T C §63.1(j)):

a.   A first notice of potential eligibility, requesting that the claim be filed within 45 days of the notice; and

b.   A second notice of potential eligibility, informing the transferee that the processing fee may be charged unless the claim is filed
within 60 days of the notice.

OBTAIN AND SUBMIT APPROPRIATE FORMS

It will usually be less expensive for your client to go personally to the county assessor's office to obtain the following:



a.   Change in Ownership Statement (COS) (Rev & T C §480) (see Appendix 14).

b.   Preliminary Change of Ownership Report (PCOR) (Rev & T C §480.3) (see Appendix 14A).

NOTE

Each county has its own form for the PCOR that is based on the generic Board of Equalization form provided to the counties. All
counties must implement use of the COS and the revised PCOR in Appendixes 14 and 14A by January 1, 2011. Letter to
Assessors 2010/038 (Aug. 11, 2010). Contact the assessor's office in the county where the property is located to obtain the form
required by a particular county. The COS mirrors the revised PCOR.

c.   Claim for Reassessment Exclusion for Transfer Between Parent and Child, or Claim for Reassessment Exclusion for Transfer
From Grandparent to Grandchild, if you are claiming the exclusion for a parent-child or grandparent-grandchild transfer (Rev &
T C §63.1) (see Appendixes 36-37).

Submit Forms

Submit completed forms to the county assessor's office where the real property is located:

a.   The COS must be filed to satisfy duty of notification (Rev & T C §480(b)), to obtain an early reappraisal, and to claim the
interspousal exclusion set forth above:

(1)   For all real property transferred at death that is not subject to probate proceedings, within 150 days after the date of death;
or

(2)   For real property that is subject to probate proceedings, before or at the time the inventory and appraisal is filed.

b.   The PCOR must be filed when you or your client records the deed and/or other documents to carry out the transfer (Rev & T
C §480.3) (see steps 12, 15, 20, above; steps 41-43, below).

c.   Claim for Reassessment Exclusion for Transfer Between Parent and Child, or Claim for Reassessment Exclusion for Transfer
From Grandparent to Grandchild (see When to File Claim for Exclusion in this step, above).

Transferee's Signature May Be Required

Check county requirements: Some county assessors' offices require the transferee, not the attorney or personal representative, to sign
the Preliminary Change of Ownership Report and the parent-child or grandparent-grandchild exclusion form.
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STEP 41.   SELECT APPROPRIATE PROCEDURE TO TRANSFER REAL PROPERTY OF SMALL VALUE OR IN
SMALL ESTATE

REVIEW AVAILABLE CHOICES

If your client is transferring a small estate or real property of small value (see "Type 3 Property," step 2, above), transfer the real
property by either:

a.   Court order determining succession to real property after petition, if the California real and personal property does not exceed
$100,000 (see step 42, below); or

b.   Affidavit re Real Property of Small Value (Judicial Council Form DE-305) (reprinted in Appendix 20) if the gross fair
market value of the real property is less than $20,000 (regardless of the total value of the estate) (see step 43, below).

NOTE

Neither of these procedures is available to a sister-state representative or a foreign-national personal representative.

When You Must Use Court Proceeding

You must use court proceeding if decedent's California real property has an appraised gross value (without deduction for liens or
encumbrances) of more than $20,000 (however, the gross value of the total estate may not exceed $100,000). See Prob C
§§13151, 13200(a)(5).

WEIGH ADVANTAGES OF EACH PROCEDURE

If client can choose either the affidavit procedure (i.e., the gross fair market value of the real property is $20,000 or less and the
gross value of the California real and personal property is $100,000 or less) or the court proceeding, weigh the advantages of each
procedure.

Affidavit

The affidavit procedure:

a.   Is less expensive: Your client may reduce costs, because you will not have to go to court.

b.   Requires limited inventory and appraisal:

(1)   The Affidavit re Real Property procedure requires only an inventory and appraisal of the real property transferred by the small
estate procedures; but

(2)   When filing a petition to determine succession to real property, you will need an inventory and appraisal of decedent's
California real and personal property in the state. For discussion of small estate personal property transfers, see step 13, above.

Court Proceeding

A court proceeding provides:

a.   Faster results: You can file a petition requesting a court order on your client's behalf on the 41st day after decedent's death,
rather than waiting 6 months to use the affidavit.

b.   Finality: Your client gets a final and conclusive order that the real property is property passing to the petitioner(s) (Prob C
§13155).

c.   Dispute resolution: Your client may be able to resolve disputes over petitioner's rights to the property.

NOTE



If decedent was a beneficiary of a deed of trust (e.g., securing a note) or had some other lien on a piece of real property,
decedent's interest is not real property for purposes of Type 3 small estate transfers. Prob C §13106.5. See step 15, above,
especially "Record Transfers of Debts Secured by Real Property."
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STEP 42.   TRANSFER REAL PROPERTY IN SMALL ESTATE BY COURT ORDER

OBJECTIVE

To obtain a court order transferring ownership of real property in a small estate. See "Type 3 Property," step 2, above. See also
Prob C §§13150-13157.

OBTAIN INVENTORY AND APPRAISAL

Obtain a formal inventory and appraisal (see step 8, above) of all California real and personal property left by decedent, except
items of property listed as "statutory exclusions" in step 2, above.

Select Probate Referee

To select probate referee:

a.   Ask the court clerk in the county where the real property is located for the list of probate referees appointed by the state
controller; and

b.   Select a referee from the list to conduct the appraisal.

What It Costs

The cost of the appraisal, paid from the estate, is the greater of (Prob C §§13152(b), 8961(a), 8963):

a.   One-tenth of 1 percent of the appraised value; or

b.   $75.

Attach Appraisal to Petition

Attach formal inventory and appraisal to the petition filed with the court on your client's behalf. Prob C §13152(b).

DETERMINE WHERE AND WHEN TO FILE

Which Court

File petition on your client's behalf in the superior court:

a.   In the county where decedent was domiciled (or residing) at the time of death (Prob C §§7051, 13151); or

b.   If decedent was not domiciled (or residing) in California at the time of death, in any county where decedent owned property
(Prob C §§7052, 13151).

Timing

Check with the court clerk about when the court will allow you to file the petition:

a.   The court can sign the order any time after the 40th day after the death of decedent; but

b.   The petition requires a declaration (under penalty of perjury) that at least 40 days have elapsed since decedent's death. See
item 3 of petition in Appendix 17.

PLAN FOR HEARING

Plan the hearing date sufficiently far in advance so that you can:

a.   Obtain and attach the necessary appraisal (see step 8, above);



b.   Give the required notice (see "Serve Notice" in this step, below).

PREPARE PETITION

Set forth all of the following on Petition to Determine Succession to Real Property (Estates $100,000 or Less) (Judicial Council
Form DE-310):

Petitioner's Name

Names of petitioner(s).

Legal Description and Interest Claimed

Legal description and interest claimed by petitioner(s) in decedent's real property (to be included as Attachment 11, in response
to item 11) (see sample attachment 11 in Appendix 17).

How Interest Passes

Whether petitioner(s) succeed(s) to the interest by will or through intestate succession.

Date and Place of Death

Date and place of decedent's death.

Any Administration in Another Jurisdiction

State, county, court, and case number of any proceeding for the administration of decedent's estate in another jurisdiction.

Interested Persons

Information about interested persons, i.e.:

a.   Names, relationships, ages, and residence or mailing addresses of:

(1)   Decedent's surviving spouse or domestic partner;

(2)   Decedent's surviving children;

(3)   Issue of decedent's predeceased children;

(4)   All other heirs of decedent (see Prob C §§6400-6414); and

(5)   All devisees under decedent's will.

b.   Names and addresses of:

(1)   All executors named in decedent's will;

(2)   All persons interested in a trust that is a devise under decedent's will, if petitioner is the trustee; and

(3)   Each person serving as guardian or conservator of the estate of decedent at time of decedent's death, so far as known to the
petitioner.

Form: See Appendix 17; see also Prob C §13152.

OBTAIN VERIFICATION

Each petitioner must verify the petition.

PREPARE REQUIRED ATTACHMENTS

Attach to the petition on behalf of your client:

a.   Formal inventory and appraisal of decedent's California real and personal property (see step 8, above);



b.   Legal description, including assessor's parcel number (APN), of decedent's real property in California passing to the petitioner(s)
and decedent's interest(s) in such property (see Appendix 17);

c.   A copy of decedent's will, if the succession claimed in the petition is based on the will; and

d.   A copy of the consent of decedent's personal representative to use of the procedure, if required.

FILE PETITION AND ATTACHMENTS

To file petition:

a.   Check with clerk about necessary filing fee.

b.   Include attachments with petition.

SERVE NOTICE

What to Serve

Serve Notice of Hearing—Decedent's Estate or Trust (Judicial Council Form DE-120). See Appendix 12.

Whom to Serve

Serve all persons named in the petition. See "Prepare Petition" in this step, above.

How to Serve

Serve notice by first-class mail, postage prepaid to:

a.   Place of business;

b.   Residence; or

c.   Last known mailing address.

If Address Unknown

If no address is known, give notice as the court requires under CCP §413.30 (notice mailed to the "county seat" is no longer
acceptable by the court clerk).

NOTE

When the court has discretion to determine the method of service reasonably calculated to give actual notice to the parties, the
court may require additional publication in some newspaper, or you or your client may have to retain a search firm to locate the
beneficiary or heir.

Other Methods

If you determine that mail service is unsuitable, see Prob C §§1200-1265 for other methods of service.

When to Serve

Serve at least 15 days before the hearing. Prob C §13153.

Proof of Notice Required

Before the hearing, you must prove that you gave notice. Prove service by mail on behalf of your client by (Prob C §1261):

a.   Declaration—fill out back of Form DE-120; or

b.   Other means set forth in CCP §1013a.

PREPARE AND SUBMIT PROPOSED ORDER, IF APPROPRIATE

Most courts require the order (ready for signature) to be in the court file 5 days before the hearing to allow time for the probate



examiner to review it.

a.   Check with local rules or the court clerk to determine the proper procedure.

b.   Complete Order Determining Succession to Real Property (Estates $100,000 or Less) (Judicial Council Form DE-315),
copying the legal description, including the assessor's parcel number (APN), from the petition.

Form: See Appendix 19.

DETERMINE NECESSITY OF ATTENDING HEARING

If Petition Uncontested

In most counties, no appearance is necessary at a hearing on an uncontested petition. Check local rules or call the clerk to
ascertain:

a.   Need for attendance; and

b.   Procedure for obtaining the signed order.

If Petition Contested

If there are objections to the petition, or if a cross-petition has been filed:

a.   Consider associating with, or referring your client to, a litigator; or

b.   Review authorities and local court rules for procedures to present evidence and submit arguments. See Prob C §§1000-1050;
Decedent Estate Prac §§1.23, 1.30; California Trust and Probate Litigation, chap 10 (Cal CEB 1999).

RECORD ORDER

Record a certified copy of the order at the recorder's office in the county where the real property is situated.

NOTICE TO TAX ASSESSOR

Your client also must submit to the tax assessor:

a.   Preliminary Change of Ownership Report (PCOR) (see Appendix 14A); and

b.   Any other appropriate property tax form. See step 40, above.
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STEP 43.   TRANSFER REAL PROPERTY OF SMALL VALUE BY AFFIDAVIT

DETERMINE PROPRIETY OF PROCEDURE

To determine the propriety of affidavit procedure, see Prob C §§13200-13210.

When Available

This procedure is available if decedent's interests in California real property have an aggregate gross value (without deduction for
liens or encumbrances) of not more than $20,000. The total value of the estate can exceed $100,000. Prob C §13200. See steps 2,
13-15, 41, above.

NOTE

You should obtain the required appraisal of the California real property to determine whether the property will qualify for this
procedure.

If Decedent Was Lienholder

If decedent was a beneficiary of a deed of trust (e.g., securing a note) or had some other lien on a piece of real property,
decedent's interest is not considered Type 3 property. Prob C §13106.5. See step 15, above, especially "Record Transfers of Debts
Secured by Real Property."

Compare With Court Proceeding

Your client may find transfer by court order more advantageous. See "Weigh Advantages of Each Procedure," step 41, above.

WHEN TRANSFER MAY OCCUR

Transfer may occur:

a.   Six months from date of death; and

b.   After payment of (Prob C §13200(a)(8)):

(1)   Funeral expenses;

(2)   Expenses of last illness; and

(3)   All of decedent's unsecured debts.

NOTE

Because of the 6-month delay and because reappraisal is effective on the date of death, you should immediately submit a Change of
Ownership Statement (Rev & T C §480) (see Appendix 14) and other appropriate documents with the County Assessor's Office
in the county where the property is situated. You must submit a Preliminary Change of Ownership Report when the affidavit is
recorded (Rev & T C §480.3) (see Appendix 14A). See step 40, above.

OBTAIN INVENTORY AND APPRAISAL

Obtain a formal inventory and appraisal (see step 8, above) of all California real property left by decedent, except items of
property listed as "statutory exclusions" in step 2, above.

Select Probate Referee

To select probate referee:

a.   Ask the court clerk in the county where the property is located for the list of probate referees appointed by the state controller;



and

b.   Select a referee to conduct the appraisal.

What It Costs

The cost of the appraisal, paid from the estate, is the greater of (Prob C §§13200(c), 8961(a), 8963):

a.   One-tenth of 1 percent of the appraised value; or

b.   $75.

Attach Appraisal to Affidavit

Attach appraisal to affidavit. Prob C §13200(c).

DETERMINE WHERE TO FILE

File affidavit in superior court (Prob C §13200):

a.   In the county where decedent was domiciled (or residing) at the time of death (Prob C §7051); or

b.   If decedent was not domiciled (or residing) in California at the time of death, in any county where decedent owned property
(Prob C §7052).

See item 4 on Affidavit re Real Property of Small Value ($20,000 or Less) (Judicial Council Form DE-305), reprinted in
Appendix 20. See also Decedent Estate Prac §§5.16-5.18.

PREPARE AFFIDAVIT

Set forth all of the following on Judicial Council Form DE-305 (Prob C §13200):

a.   Decedent's name.

b.   Date and place of decedent's death.

c.   Facts establishing the jurisdiction of the superior court where the affidavit is to be filed (see "Determine Where to File" in this
step, above).

d.   A legal description, including the assessor's parcel number (APN), of the real property and decedent's interest.

e.   The right of affiant(s) or declarant(s) to the property (Prob C §13200(a)), i.e.:

(1)   Each declarant is a successor under either decedent's will or the law of intestate succession; and

(2)   No other person has a superior right to decedent's interest in the real property.

f.    The name and address of each person serving as guardian or conservator of the estate at the time of decedent's death.

Form: See Appendix 20.

OBTAIN VERIFICATION

a.   Have each affiant sign the affidavit under penalty of perjury.

b.   Have a notary public witness and acknowledge each signature.

ATTACH REQUIRED DOCUMENTS

Attach to the affidavit:

a.   The inventory and appraisal previously prepared (see step 8, above);

b.   A certified copy of decedent's death certificate; and



c.   A copy of the will, if affiant(s) claim(s) the property under decedent's will.

SERVE AFFIDAVIT, IF NECESSARY

Whom to Serve

Serve a copy of the affidavit and attachments on any known guardian or conservator of decedent's estate. Prob C §13200(f).

How to Serve

Serve by:

a.   First-class, prepaid mail (Prob C §13200(f)); or

b.   Personal delivery (Prob C §1216).

FILE AFFIDAVIT AND OBTAIN CERTIFIED COPY

When you file the affidavit and attachments, the clerk will provide you or your client with a certified copy of the affidavit (without
attachments). Prob C §13202. The court's fee for filing the affidavit and for issuing one certified copy of the affidavit (without
attachments) is $30. Prob C §13201; Govt C §70626(b)(9).

RECORD CERTIFIED COPY OF AFFIDAVIT

Record the certified copy of the affidavit (without attachments) in the office of the recorder of each county where there is real
property identified in the affidavit. Prob C §13202.

NOTICE TO TAX ASSESSOR

Submit a Preliminary Change of Ownership Report and any exclusion forms to the tax assessor's office in the county where the
property is located. See step 40, above.

EFFECTS OF RECORDED AFFIDAVIT

The effects of a recorded affidavit are as follows:

a.   The recorder will index decedent as the grantor and each successor as a grantee. Prob C §13202.

b.   A successor who has recorded new title is in the same position as one named as a distributee in a decree of distribution. Prob
C §13203(a).

Formal Estate Administration Still Possible

Issuance and recording of the affidavit does not preclude later proceedings for the administration of decedent's estate. Prob C
§13203(b).
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GLOSSARY

ADMINISTRATOR

A person appointed by the court to manage the estate and dispose of property when a will does not name an executor, or when
decedent died intestate. Prob C §§8440, 8460.

BENEFICIARY

When there is an intestate estate, the beneficiary is the lawful heir to the estate.

When there is a testate estate, the beneficiary is the person (also known as the "devisee") who will receive all or a portion of the
estate as provided for in the will.

When there is a trust, the beneficiary is a person with any present or future interest, vested or contingent, in the trust.

When there is a charitable trust, the beneficiary is the person entitled to enforce the trust.

When there is a life insurance policy, the beneficiary is the person designated to receive benefits under the policy. Prob C §24.

CHOSE IN ACTION

A right, arising out of an obligation, or out of a violation of a property right, to recover money or other personal property by
judicial proceeding. CC §§953-954.

COMMUNITY PROPERTY

Very generally, all property (excluding gifts to and inheritance by one spouse only) acquired during marriage by spouses
domiciled in California, unless the nature of property has been changed by agreement of the parties. See Prob C §28; CC §687;
Decedent Estate Prac §4.3.

COMMUNITY PROPERTY WITH RIGHT OF SURVIVORSHIP

Very generally, property owned by spouses, when expressly declared in the transfer document to be community property with
right of survivorship, which retains all the features of community property, except that the property passes on death to the
survivor, without administration, subject to the same procedures as joint tenancy property. See CC §682.1 (real property),
applicable to instruments created on or after July 1, 2001. See Decedent Estate Prac §4.5.

DEVISE

The transfer of real or personal property by will. Prob C §32.

DEVISEE

A person designated in a will to receive a donative transfer. Prob C §34.

DOMESTIC PARTNER

One of two persons who have filed a Declaration of Domestic Partnership with the Secretary of State under Fam C §§297-299.6,
provided that the domestic partnership has not been terminated under Fam C §299. Prob C §37. To register a domestic
partnership, all of the following requirements must be met (see Fam C §297): (1) Either both persons are of the same sex, or one
or both of them is eligible for Social Security and one or both of them is over the age of 62; (2) both persons have a common
residence, although the residence need not be held in both of their names and one or both may have additional residences; (3)
neither person is married to someone else or in another domestic partnership with someone else that has not been terminated,
dissolved, or nullified; (4) the parties are not related by blood in a way that would prevent them from being married to each other
in California; (5) both persons are at least 18 years of age; and (6) both persons are capable of consenting to the domestic
partnership. Effective January 1, 2005, a legal union of two persons of the same sex, other than a marriage, that was validly
formed in another jurisdiction that is substantially equivalent to a California domestic partnership is treated as a valid domestic
partnership in California. Fam C §299.2.

DURABLE POWER OF ATTORNEY



A power of attorney conferred by a writing that designates another person as the principal's attorney in fact and which shows the
principal's intent that the authority conferred will not be affected by the principal's subsequent incapacity. CC §2400; Prob C
§§4000-4948.

EXECUTOR

A person designated in a will to carry out the directions and requests contained in the will and to dispose of property according to
the will, and any other person acting as the executor. Prob C §6203.

FOREIGN NATIONAL PERSONAL REPRESENTATIVE

A personal representative appointed in a jurisdiction other than a state of the United States. Prob C §12503.

HEIR

Any person, including a surviving spouse, entitled by law to inherit property of an intestate estate. Prob C §44.

INTER VIVOS GIFTS

Gifts made during the life of decedent.

INTESTATE SUCCESSION

The method of distributing property belonging to a decedent who died without leaving a valid will, i.e., intestate. Prob C
§§6400-6414.

JOINT TENANCY

A way for two or more persons to hold title to real or personal property with right of survivorship: when one of the joint owners
dies, the other(s) automatically own(s) decedent's share. CC §683.

LETTERS OF ADMINISTRATION/LETTERS TESTAMENTARY

A formal instrument granted by the court to the administrator (letters of administration) or executor (letters testamentary),
conferring authority necessary to manage and dispose of decedent's estate. Prob C §52(a).

PAY ON DEATH (POD) ACCOUNT

An account that designates person(s) to whom the account is payable on the death of one or more persons. Prob C §§5139-5142.

PERSONAL REPRESENTATIVE

A person (usually the executor or administrator) authorized to manage and dispose of decedent's estate. Prob C §58.

PROOF OF IDENTITY

The form and quantity of evidence sufficient under the requirements of Prob C §13104 to prove the identity of each person
executing an affidavit or declaration.

QUASI-COMMUNITY PROPERTY

Very generally, property acquired during marriage that would have been community property had the acquiring spouse been
domiciled in California at time of acquisition. Prob C §66. See Decedent Estate Prac §4.4.

SISTER-STATE REPRESENTATIVE

A personal representative appointed in a state other than California. Prob C §12507.

SUCCESSOR IN INTEREST

If decedent left a will, the successor(s) is/are the sole beneficiary or all of the beneficiaries who succeed to a particular item of
property under decedent's will.

If decedent died without a will, the successor(s) is/are the sole person or all of the persons who succeed to a particular item of



property under the laws of intestate succession (Prob C §§6401-6402). Prob C §13006.

SURVIVING SPOUSE

The surviving spouse is decedent's spouse at the time of death, not including:

a. A person whose marriage to decedent was dissolved or annulled;

b. A person who received or consented to a final decree or judgment of dissolution or annulment not valid in California, unless he
or she and decedent subsequently participated in a marriage ceremony or lived together as husband and wife;

c. A person who, following a decree or judgment of dissolution or annulment of marriage obtained by decedent, participated in a
marriage ceremony to a third person; or

d. A person who was party to a valid proceeding concluded by an order purporting to terminate all marital property rights. Prob
C §78.

TOTTEN TRUST ACCOUNT

A bank account in decedent's name as trustor for one or more beneficiaries to whom the balance of the account will automatically
pass on the death of the trustor. Prob C §80.
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APPENDIX 1
Sample Affidavit—Death of Joint Tenant

RECORDING REQUESTED BY

John P. Jones, Esq.

Attorney at Law

301 University Ave., #700

Palo Alto, CA 94301

 

AND WHEN RECORDED MAIL TO

Charles Reeves

886 Second Avenue

San Mateo, CA 94401

 

 

        Space above line for recorder's use

 

 

AFFIDAVIT—DEATH OF JOINT TENANT

State of California

 

County of San Mateo

)

)

)

 

 

ss.

 

 

Charles Reeves, of legal age, being first duly sworn, deposes and says:

That EMILY REEVES, the decedent mentioned in the attached certified copy of Certificate of Death, is the same person as
EMILY REEVES, named as one of the parties in that certain Joint Tenancy Deed, dated December 12, 1976, executed by
Jonathan Adams and Barbara Adams to Charles Reeves and Emily Reeves, as Joint Tenants, and is not a former spouse of
Charles Reeves, recorded as Instrument No. 127909, on December 15, 1976, in Book 169, page 367, of Official Records of San
Mateo County, California, covering the following described property situated in the City of San Mateo, County of San Mateo,
State of California:

Lot 4 in Block 6 as shown upon that certain map of tract No. 1567 "MEADOW RANCH UNIT NO. 6," which map was filed
for record in the Office of the Recorder of the County of San Mateo, State of California on October 3, 1955, in Book 64 of Maps,
at page 15.

Commonly known as 886 Second Avenue, San Mateo, CA 94401

APN: 129-10-007

Date: September 20, 2008                                        ss/Charles Reeves

                                                                                Charles Reeves

STATE OF CALIFORNIA )  



 

COUNTY OF _ _[Name of county]_ _

 

)

)

 

ss

Subscribed and sworn to (or affirmed) before me on this 20th day of September, 2008, by Charles Reeves, proved to me on the
basis of satisfactory evidence to be the person(s) who appeared before me.

WITNESS my hand and official seal.

ss/Jean Walker                                                        [Officer's Seal]

Notary Public

NOTE TO USER: Attach a certified copy of the Certificate of Death

© The Regents of the University of California
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Domicile

APPENDIX 2
Affidavit of Domicile

State of CALIFORNIA

 

County of _ _[Name of county]_ _

)

)

)

 

 

ss

 

 

_ _[Name]_ _, being duly sworn, deposes and says that _ _[he/she]_ _ resides at _ _[address, city, state]_ _ and is _ _[executor or
administrator of the estate/surviving joint tenant]_ _ of _ _[name]_ _, deceased; who died at _ _[address, city, state]_ _ on _ _[date]_ _;
that at the time of _ _[his/her]_ _ death, the domicile (legal residence) of said decedent was _ _[address, city, county, state]_ _; that
decedent resided at such address for _ _[number of years]_ _ years, such residence having commenced on _ _[date]_ _; that
decedent last voted in the year _ _[year]_ _ at _ _[city, county, state]_ _; that decedent's principal place of business at the time of
_ _[his/her]_ _ death was at _ _[address, city, county, state/none-retired]_ _; that decedent's most recent federal income tax return
showed _ _[his/her]_ _legal residence as _ _[address, city, county, state]_ _; that within three years prior to death decedent was not a
resident of another State (if decedent resided in another State within three years prior to death, set forth the name of the State and
facts as to change of residence and establishment of final domicile); that any and all debts, taxes, and claims against the estate
have been paid or provided for; that this affidavit is made for the purpose of securing the transfer or delivery of property owned
by decedent at the time of _ _[his/her]_ _death to a purchaser or a person or persons legally entitled thereto under the laws of
decedent's domicile, and that any apparent inequality in distribution has been satisfied or provided for out of other assets in the
estate.

Date: _ _ _ _ _ _                                                       __[Signature]__

                                                                                _ _[Typed name]_ _

                                                                                Affiant

STATE OF CALIFORNIA

 

COUNTY OF _ _[Name of county]_ _

 

)

)

)

 

 

ss

__[Signature of officer]__                                            [Officer's seal]

Subscribed and sworn to (or affirmed) before me on this _ _[number]_ _ day of _ _[month]_ _, 20_ _, by _ _[name(s)]_ _, proved
to me on the basis of satisfactory evidence to be the person(s) who appeared before me.

WITNESS my hand and official seal.

__[Signature of officer]__                                            [Officer's Seal]

© The Regents of the University of California
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Stock and/or Bond Power

APPENDIX 3
Irrevocable Stock and/or Bond Power

For no consideration, the undersigned does (do) hereby sell, assign, and transfer to _ _[name]_ _, _ _[social security or taxpayer ID
number]_ _.

[If stock, complete the following:]

_ _[Number]_ _ shares of the _ _[common/preferred]_ _ stock of _ _[company name]_ _ certificate(s) and no.(s) _ _[numbers]_ _
standing in the name of the undersigned on the books of said company.

[If bonds, complete the following:]

_ _[Number]_ _ bonds of _ _[company]_ _ in the principal amount of $_ _[amount]_ _. No.(s) _ _[numbers]_ _, inclusive, standing
in the name of the undersigned on the books of said company.

The undersigned does (do) hereby irrevocably constitute and appoint _ _[stockbroker/company]_ _ attorney to transfer said stock or
bond(s), as the case may be, on the books of said company, with full power of substitution in the premises.

Dated: _____________________

________________________ SIGNATURE GUARANTY OR MEDALLION SIGNATURE GUARANTY

ss/

IMPORTANT—READ CAREFULLY  The signature(s) on this assignment must correspond with the name(s) on the face of the
certificate in every particular, without alteration or enlargement or any change. A separate assignment is required for each issue.
A separate assignment is also required for each certificate on a sale order. The signature(s) of the signor(s) must be guaranteed
hereon. Signature or medallion guaranty should be made by a member or member organization of the New York Stock Exchange,
members of other Exchanges having signatures on file with transfer agents, or by a commercial bank or trust company having its
principal office or correspondence in the City of New York.

© The Regents of the University of California
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APPENDIX 4
Statement of Facts (Department of Motor Vehicles)





© The Regents of the University of California
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APPENDIX 5
Affidavit for Transfer Without Probate (California Titled Vehicle or Vessels Only) (Department of Motor Vehicles)



© The Regents of the University of California
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APPENDIX 6
Notice of Transfer and Release of Liability (Department of Motor Vehicles)





© The Regents of the University of California
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APPENDIX 7
Application for Duplicate Registration Card (Department of Housing and Community Development)



© The Regents of the University of California
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APPENDIX 8
Vehicle/Vessel Transfer and Reassignment Form (Department of Motor Vehicles)



© The Regents of the University of California
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APPENDIX 9
Certificate for Transfer Without Probate (Department of Housing and Community Development)





© The Regents of the University of California
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APPENDIX 10
Affidavit/Declaration to Collect Compensation Owed to Deceased Spouse or Domestic Partner (Probate Code §§13600-13606)

The undersigned hereby declares:

1. I make this declaration to induce _ _[name of employer]_ _ to transfer to me the money described below under Probate Code
§§13600-13606.

2. _ _[Name of decedent]_ _ died at _ _[address]_ _ while a resident of the City of _ _[name of city]_ _, County of _ _[county]_ _,
California, on or about _ _[date]_ _. _ _[Decedent was a _ _[firefighter/peace officer]_ _ described in Govt C §22821.2(a)]_ _.

[Choose one of the following alternatives]

[Alternative 1: Declarant is surviving spouse/registered domestic partner]

3. The affiant or declarant is the surviving _ _[spouse/registered domestic partner]_ _ of the decedent.

[Alternative 2: Declarant is guardian or conservator]

3. The affiant or declarant is the guardian or conservator of the estate of the surviving _ _[spouse/registered domestic partner]_ _ of
the decedent.

[Continue]

4. The surviving _ _[spouse/registered domestic partner]_ _ of the decedent is entitled to the earnings of the decedent under the
decedent's will or by intestate succession, and no one else has a superior right to the earnings.

5. No proceeding is now being or has been conducted in California for administration of the decedent's estate.

[Choose one of the following alternatives]

[Alternative 1: If decedent was not a firefighter or peace officer]

6. Probate Code §§13600-13605 require that the earnings of the decedent, including compensation for unused vacation, not in
excess of _ _[e.g., five thousand dollars ($5000), plus annual adjustments for cost of living]_ _ net, be paid promptly to the affiant or
declarant.

[Alternative 2: If decedent was a firefighter or peace officer described in Govt C §22821.2(a)]

6. Probate Code §§13600-13605 require that the earnings of the decedent, including compensation for unused vacation, be paid
promptly to the affiant or declarant.

[Continue]

7. Neither the surviving _ _[spouse/registered domestic partner]_ _, nor anyone acting on behalf of the surviving _ _[spouse/registered
domestic partner]_ _, has a pending request to collect compensation owed by another employer for personal services of the
decedent under Probate Code §§13600-13605.

8. Neither the surviving _ _[spouse/registered domestic partner]_ _, nor anyone acting on behalf of the surviving _ _[spouse/registered
domestic partner]_ _, has collected any compensation owed by an employer for personal services of the decedent under Probate
Code §§13600-13605,

[Add if appropriate]

except the sum of _ _[dollar amount]_ _ dollars ($_ _[amount]_ _), which was collected from _ _[name of other employer]_ _.

[Continue]



9. The affiant or declarant requests that _ _[he/she]_ _ be paid the salary or other compensation owed by you for personal services
of the decedent, including compensation for unused vacation, _ _[not to exceed five thousand dollars ($5000) net, plus annual
adjustments for cost of living]_ _,

[Add if appropriate]

Less the sum of _ _[dollar amount]_ _ dollars ($_ _[amount]_ _), which was previously collected.

[Continue]

The affiant or declarant affirms or declares under penalty of perjury under the laws of the State of California that the foregoing is
true and correct.

Dated: _ _ _ _ _ _                                                     __[Signature]__
_ _[Typed name]_ _

[the following is optional, but suggested; see Prob C §13104(e)]

 

State of California

 

County of _ _[name of county]_ _

 

______________________________________

 

)

)

)

)

)

)

)

 

 

 

 

 

On _ _[date]_ _ before me, _ _[name and title of officer]_ _, personally appeared _ _[name(s)]_ _, who proved to me on the basis of
satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within instrument and acknowledged to me that
he/she/they executed the same in his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument the
person(s), or the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing paragraph is true and
correct.

WITNESS my hand and official seal.

__[Signature of officer]__                                            [Officer's seal]

© The Regents of the University of California
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APPENDIX 11
Spousal or Domestic Partner Property Petition (Judicial Council Form DE-221)







Additional page(s) to

Spousal or Domestic Partner Property Petition

Estate of _ _[name]_ _

Case No. _ _ _ _ _ _

Attachment 7

The facts on which petitioner bases the allegation that the property described in Attachments 7b and 7c is property that should
pass or be confirmed to the surviving _ _[spouse/registered domestic partner]_ _ are as follows:

1. At the date of their _ _[marriage/registration]_ _ on _ _[date]_ _, in the City of _ _[city]_ _, County of _ _[county]_ _, State of
_ _[state]_ _, neither the decedent nor _ _[spouse/domestic partner]_ _ owned any assets of substantial value.

2. Decedent and _ _[spouse/domestic partner]_ _ have resided in the State of California since _ _[date]_ _, and accumulated all of
their property from _ _[marital partnership]_ _ earnings of the parties.

3. Decedent and _ _[spouse/domestic partner]_ _ had no agreement concerning the subject property but always understood that all
of their property was jointly owned community property in which they each held a one-half interest.

4. No legal proceedings were ever instituted to terminate the _ _[marriage/domestic partnership]_ _ or to determine the rights of the
parties to their community property, nor did the parties ever separate.

Attachment 7a

The following property is the deceased _ _[spouse's/domestic partner's]_ _ one half of the community property that the surviving
_ _[spouse/domestic partner]_ _ requests be determined as passing to the surviving _ _[spouse/domestic partner]_ _:

REAL PROPERTY:

1. One-half interest in residence located at _ _[address]_ _, in the City of _ _[city]_ _, County of _ _[county]_ _, State of
California, described as follows:

__________________________________________________________________________________            

__________________________________________________________________________________            

__________________________________________________________________________________            

_ _[assessor's parcel number]_ _

PERSONAL PROPERTY:

1. One-half interest in all jewelry, clothing, household furniture and furnishings, and other tangible articles of a personal nature.

2. One-half interest in the following automobile: _ _[year, model, vehicle ID no., license no.]_ _.

3. _ _[Quantity]_ _ shares, _ _[company]_ _, Certificate Number _ _ _ _ _ _.

4. _ _[Quantity]_ _ enrolled shares and reinvested dividends and capital gains, _ _[company]_ _, Account Number _ _ _ _ _ _.

5. One-half interest in _ _[brokerage firm]_ _, Account Number _ _ _ _ _ _.

6. One-half interest in the following:

_ _[Name of bank]_ _ Account Numbers: _ _ _ _ _ _.

_ _[address]_ _

Attachment 7b

The following property is the surviving _ _[spouse's/domestic partner's]_ _ one half of the community property that the surviving



_ _[spouse/domestic partner]_ _ requests be confirmed as belonging to the surviving _ _[spouse/domestic partner]_ _:

REAL PROPERTY:

1. One-half interest in residence located at _ _[address]_ _, in the City of _ _[city]_ _, County of _ _[county]_ _, State of
California, described as follows:

__________________________________________________________________________________

__________________________________________________________________________________

__________________________________________________________________________________

_ _[assessor's parcel number]_ _

PERSONAL PROPERTY:

1. One-half interest in all jewelry, clothing, household furniture and furnishings, and other tangible articles of a personal nature.

2. One-half interest in the following automobile: _ _[year, model, vehicle ID no., license no.]_ _.

3. _ _[Quantity]_ _ shares, _ _[company]_ _, Certificate Number _ _ _ _ _ _.

4. _ _[Quantity]_ _ enrolled shares and reinvested dividends and capital gains, _ _[company]_ _, Account Number _ _ _ _ _ _.

5. One-half interest in _ _[brokerage firm]_ _, Account Number _ _ _ _ _ _.

6. One-half interest in the following:

_ _[Name of bank]_ _ Account Numbers: _ _ _ _ _ _.

_ _[address]_ _

© The Regents of the University of California
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APPENDIX 12
Notice of Hearing—Decedent's Estate or Trust (Judicial Council Form DE-120)





© The Regents of the University of California
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APPENDIX 13
Spousal or Domestic Partner Property Order (Judicial Council Form DE-226)



Spousal or Domestic Partner Property Petition



Estate of _ _[name]_ _

Attachment 5a

The following property is the decedent's one half of the community property passing to the surviving _ _[spouse/registered domestic
partner]_ _:

REAL PROPERTY:

1. One-half interest in residence located at _ _[address]_ _, in the City of _ _[city]_ _, County of _ _[county]_ _, State of
California, described as follows:

__________________________________________________________________________________

__________________________________________________________________________________

__________________________________________________________________________________

_ _[assessor's parcel number]_ _

PERSONAL PROPERTY:

1. One-half interest in all jewelry, clothing, household furniture and furnishings, and other tangible articles of a personal nature.

2. One-half interest in the following automobile: _ _[year, model, vehicle ID no., license no.]_ _.

3. _ _[Quantity]_ _ shares, _ _[company]_ _, Certificate Number _ _ _ _ _ _.

4. _ _[Quantity]_ _ enrolled shares and reinvested dividends and capital gains, _ _[company]_ _, Account Number _ _ _ _ _ _.

5. One-half interest in _ _[brokerage firm]_ _, Account Number _ _ _ _ _ _.

6. One-half interest in the following:

_ _[Name of bank]_ _ Account Numbers: _ _ _ _ _ _.

_ _[address]_ _

Attachment 7a

The following property is the surviving _ _[spouse's/registered domestic partner's]_ _ one half of the community property that is
confirmed to the surviving spouse:

REAL PROPERTY:

1. One-half interest in residence located at _ _[address]_ _, in the City of _ _[city]_ _, County of _ _[county]_ _, State of
California, described as follows:

_ _[assessor's parcel number]_ _

PERSONAL PROPERTY:

1. One-half interest in all jewelry, clothing, household furniture and furnishings, and other tangible articles of a personal nature.

2. One-half interest in the following automobile: _ _[year, model, vehicle ID no., license no.]_ _.

3. _ _[Quantity]_ _ shares, _ _[company]_ _, Certificate Number _ _ _ _ _ _.

4. _ _[Quantity]_ _ enrolled shares and reinvested dividends and capital gains, _ _[company]_ _, Account Number _ _ _ _ _ _.

5. One half interest in _ _[brokerage firm]_ _ Account Number _ _ _ _ _ _.

6. One half interest in the following:

_ _[Name of bank]_ _ Account Numbers: _ _ _ _ _ _.



_ _[address]_ _

Date: _ _ _ _ _ _                                                       _______________________________
Judge of the Superior Court

© The Regents of the University of California
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APPENDIX 14
Change in Ownership Statement
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APPENDIX 14A
Preliminary Change of Ownership Report





© The Regents of the University of California





 

Source: Estate Planning/Transferring Property Without Probate (Action Guide)/Appendixes/APPENDIX 15 Declaration
Pursuant to California Probate Code §13100

APPENDIX 15
Declaration Pursuant to California Probate Code §13100

The undersigned, _ _[name of declarant]_ _, declares as follows:

1. I am the successor in interest as defined in §13006 of the California Probate Code, of decedent, _ _[name of decedent]_ _, who
died in the County of _ _[county]_ _, California, on _ _[date]_ _ .

2. At least forty (40) days have elapsed since the death of the decedent, as shown in the certified copy of the decedent's death
certificate attached to this affidavit or declaration.

[Choose one of the following alternatives]

[Alternative 1: No estate administration]

3. No proceeding is now being or has been conducted in California for administration of the decedent's estate.

[Alternative 2: Estate administration]

3. The decedent's personal representative has consented in writing to the payment, transfer, or delivery to the affiant or declarant
of the property described in the affidavit or declaration.

[Continue]

4. The current gross fair market value of the decedent's real and personal property in California, excluding the property described
in §13050 of the California Probate Code, does not exceed one hundred thousand dollars ($100,000).

5. The following is a description of the property of the decedent which should be paid, transferred, or delivered to the affiant or
declarant.

[Describe property]

_ _[Name of bank]_ _

_ _[Checking account no.]_ _

_ _[Address of bank]_ _

_ _[Value]_ _

6. I, _ _[name of successor]_ _, am the successor of the decedent (as defined in §13006 of the California Probate Code) to the
decedent's interest in the described property.

[Add one of the following alternatives]

[Alternative 1: Beneficiary under will]

I succeed to the subject property as a beneficiary under the last will of decedent.

[Alternative 2: Intestate succession]

Decedent died without a will. I succeed to the subject property under the laws of intestate succession of the State of California.

[Alternative 3: Guardian, conservator, or trustee]

I, _ _[name of declarant/affiant]_ _, am authorized under §13051 of the California Probate Code to act on behalf of the successor of
the decedent (as defined in §13006 of the California Probate Code) with respect to the decedent's interest in the described
property.



[Continue]

7. No other person has a superior right to the interest of the decedent in the described property.

8. I, the _ _[declarant/affiant]_ _, request that the described property be paid, delivered, or transferred to the
_ _[declarant/affiant]_ _.

[Add if appropriate]

9. I agree to hold harmless and indemnify you against all liability, claims, demands, loss, damages, costs, and expense whatsoever,
which you may incur or suffer by reason of the transfer, payment, or delivery to me of any property pursuant hereto.

[Continue]

[10]. I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.

Dated: _ _ _ _ _ _                                                     __[Signature of declarant/affiant]__
_ _[Typed name of declarant/affiant]_ _

                                                                                Date: _ _ _ _ _ _

[Note: If more than one declarant is entitled to succeed to the described property, all declarants should join in executing the
declaration and the allegations should be modified to reflect the plural.]

NOTARY ACKNOWLEDGMENT [optional, but suggested]

(See Probate Code §13104(e))

 

State of California

 

County of _ _[name of county]_ _

 

______________________________________

 

)

)

)

)

)

)

)

 

 

 

 

 

On _ _[date]_ _ before me, _ _[name and title of officer]_ _, personally appeared _ _[name(s)]_ _, who proved to me on the basis of
satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within instrument and acknowledged to me that
he/she/they executed the same in his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument the
person(s), or the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing paragraph is true and
correct.

WITNESS my hand and official seal.

__[Signature of officer]__                                            [Officer's seal]

© The Regents of the University of California
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APPENDIX 16
Statement of Facts—Use Tax Exemption (Department of Housing and Community Development)



© The Regents of the University of California
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APPENDIX 17
Petition to Determine Succession to Real Property (Estates $100,000 or Less) (Judicial Council Form DE-310)







Sample Attachment 11

Estate of HENRY ANDREWS

Santa Clara County Probate No. P78643

LEGAL DESCRIPTION

Lot 53 of the Subdivision of Tract 110, according to the map of the City of Palo Alto, California, filed and recorded on March 31,
1967, in Book 238 of Maps, at page 6, Santa Clara County Records.

APN: 4882-09-002

Decedent owns a 100% interest in that certain lot located at 3601 Meadow Avenue, Palo Alto, CA.

Decedent died intestate and left no surviving spouse. Decedent's only living heirs are petitioners, William Andrews, his son, and
Martha Andrews, his daughter.

© The Regents of the University of California
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Appraisal; Sample Inventory and Appraisal Attachment (Judicial Council Forms DE-160 and DE-161)

APPENDIX 18
Inventory and Appraisal; Sample Inventory and Appraisal Attachment (Judicial Council Forms DE-160 and DE-161)









© The Regents of the University of California
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APPENDIX 19
Order Determining Succession to Real Property (Estates $100,000 or Less) (Judicial Council Form DE-315)



© The Regents of the University of California
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APPENDIX 20
Affidavit Re Real Property of Small Value ($20,000 or Less) (Judicial Council Form DE-305)





© The Regents of the University of California





 

Source: Estate Planning/Transferring Property Without Probate (Action Guide)/Appendixes/APPENDIX 21 Statement of
Person Claiming Refund Due a Deceased Taxpayer (Internal Revenue Service)

APPENDIX 21
Statement of Person Claiming Refund Due a Deceased Taxpayer (Internal Revenue Service)





© The Regents of the University of California
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APPENDIX 22
Sample Application for Registration (Department of Housing and Community Development)





© The Regents of the University of California
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APPENDIX 23
Application for Duplicate Certificate of Title (Department of Housing and Community Development)





© The Regents of the University of California
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APPENDIX 24
Designation of Co-Owner Term (Department of Housing and Community Development)





© The Regents of the University of California
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APPENDIX 25
Statement of Facts—Smoke Detector/Water Heater Bracing (Department of Housing and Community Development)



© The Regents of the University of California
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APPENDIX 26
Application for Duplicate Title (Department of Motor Vehicles)
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APPENDIX 27
Application for Replacement Plates, Stickers, Documents (Department of Motor Vehicles)



© The Regents of the University of California
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APPENDIX 28
New Account Request (Department of the Treasury)











© The Regents of the University of California
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APPENDIX 29
Security Transfer Request (Department of the Treasury)











© The Regents of the University of California
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APPENDIX 30
Agreement and Request for Disposition of a Decedent's Treasury Securities (PD F 5394)



















© The Regents of the University of California
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Fiduciary for Distribution of United States Treasury Securities (PD F 1455)

APPENDIX 31
Request by Fiduciary for Distribution of United States Treasury Securities (PD F 1455)















© The Regents of the University of California
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of Request for Payment of United States Savings and Retirement Securities Where Use of a Detached Request Is
Authorized (PD F 1522)

APPENDIX 32
Special Form of Request for Payment of United States Savings and Retirement Securities Where Use of a Detached Request Is
Authorized (PD F 1522)











© The Regents of the University of California
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Treasury Securities Belonging to a Decedent's Estate Being Settled Without Administration (PD F 5336)

APPENDIX 33
Disposition of Treasury Securities Belonging to a Decedent's Estate Being Settled Without Administration (PD F 5336)

















© The Regents of the University of California
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APPENDIX 34
Request to Reissue United States Savings Bonds (PD F 4000)

















© The Regents of the University of California
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APPENDIX 35
Request to Reissue United States Savings Bonds to a Personal Trust (PD F 1851)











© The Regents of the University of California
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APPENDIX 36

Claim for Reassessment Exclusion for Transfer Between Parent and Child
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APPENDIX 38
Affidavit—Surviving Spouse Succeeding to Title to Community Property by Right of Survivorship

RECORDING REQUESTED BY

_ _[name and address]_ _

 

AND WHEN RECORDED MAIL TO

_ _[name and address]_ _

 

 

        Space above line for recorder's use

 

 

AFFIDAVIT—SURVIVING SPOUSE SUCCEEDING TO TITLE
TO COMMUNITY PROPERTY BY RIGHT OF SURVIVORSHIP

State of California

 

County of San Mateo

 

)

)

)

 

 

ss.

 

 

_ _[Name]_ _, of legal age, being first duly sworn, deposes and says:

That _ _[name]_ _, the decedent mentioned in the attached certified copy of Certificate of Death, is the same person as named as
one of the parties in that certain _ _[Community Property with Right of Survivorship Deed]_ _, dated _ _[date]_ _, executed by
_ _[name(s)]_ _ to _ _[name(s)]_ _, husband and wife as community property with right of survivorship, recorded as Instrument
No. _ _[number]_ _, on _ _[date]_ _, in Book _____, page _____, of Official Records of _ _[name]_ _ County, California, covering
the following described property situated in the City of _ _[name]_ _, County of _ _[name]_ _ , State of California:

[add property description, e.g., Lot 4 in Block 6 as shown on that certain map of tract No. 1567 "MEADOW RANCH UNIT
NO. 6," which map was filed for record in the Office of the Recorder of the County of San Mateo, State of California on October
3, 1955, in Book 64 of Maps, at page 15.]

APN: _____________________

Property Address: _________________________________________________________________            

Date: _ _ _ _ _ _                                                       __[Signature]__
_ _[Typed name]_ _

STATE OF CALIFORNIA

 

COUNTY OF _ _[Name of county]_ _

 

)

)

)

 

 

ss

Subscribed and sworn to (or affirmed) before me on this _ _[number]_ _ day of _ _[month]_ _, 20_ _, by _ _[name(s)]_ _, proved
to me on the basis of satisfactory evidence to be the person(s) who appeared before me.



WITNESS my hand and official seal.

__[Signature of officer]__                                            [Officer's seal]

NOTE TO USER: Attach a certified copy of the Certificate of Death.
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TABLE OF STATUTES, REGULATIONS, AND RULES

CALIFORNIA

Statutes

BUSINESS AND PROFESSIONS CODE

§6148: Step 7

CIVIL CODE

§682.1: Steps 2, 9, 20, Glossary

§682.1(a): Step 12

§683: Glossary

§683.1: Steps 21, 38

§687: Glossary

§953-954: Glossary

§2400: Glossary

CODE OF CIVIL PROCEDURE

§1013a: Step 42

§413.30: Steps 10, 42

CORPORATIONS CODE

§15900-15912.07: Step 2

FAMILY CODE

§297: Glossary

§297-299.6: Step 9, Glossary

§297.5: Steps 4, 10, 16, 33

§297.5(a): Step 2

§297.5(b): Step 2

§297.5(c): Steps 2, 9

§299: Glossary

§299.2: Glossary

§299.3: Steps 2, 10

§852: Steps 9, 20, 27

§910-916: Step 9

GOVERNMENT CODE



§22821.2(a): App 10

§70626(b)(9): Step 43

§70655: Step 10

HEALTH AND SAFETY CODE

§18000: Step 22

§18007: Step 22

§18008: Step 22

§18010: Step 22

§18075-18075.55: Step 22

§18080: Step 30

§18080.7: Steps 23, 26

§18102: Steps 23, 26, 32

§18102.5: Step 25

PROBATE CODE

§24: Glossary

§28: Glossary

§32: Glossary

§34: Glossary

§37: Glossary

§44: Step 10, Glossary

§52(a): Glossary

§58: Glossary

§66: Glossary

§78: Steps 2, 9, 16, Glossary

§80: Glossary

§200-204: Steps 14, 16, 20

§203(c): Step 20

§215: Step 6

§331: Steps 21, 38

§1000-1050: Steps 10, 42

§1200-1265: Step 42

§1215: Steps 6, 10

§1216: Step 43



§1220: Step 10

§1250: Step 10

§1261: Step 42

§3900-3925: Step 13

§3918: Step 37

§3918(b): Step 37

§3918(d): Step 37

§3918(f): Step 37

§3920(c): Step 37

§4000-4948: Glossary

§5000: Step 2

§5000(a): Step 34

§5100-5407: Step 33

§5130: Step 16

§5136: Step 16

§5139-5142: Glossary

§5140: Step 16

§5302: Step 2

§5302(b)(1): Step 16

§5302(b)(2): Step 16

§5500-5512: Steps 2, 33

§5502: Step 33

§5505: Steps 2, 33

§5507: Step 33

§5510: Step 33

§5600: Steps 2, 16

§5600-5604: Steps 2, 34

§5600(a): Step 2

§5600(b): Step 2

§5600(c): Steps 2, 35

§5600(e): Steps 2, 34-35

§5601: Step 2



     Comment: Step 2

§5601(a): Steps 2, 9, 16

§5601(b): Steps 2, 9, 16

§5601(d): Step 2

§5604(a)-(b): Step 2

§5604(c): Step 2

§6203: Glossary

§6400-6414: Steps 10, 42, Glossary

§6401: Step 2

§6401-6402: Glossary

§7000-12591: Step 1

§7051: Steps 10, 42-43

§7052: Steps 10, 42-43

§8000-12591: Step 4

§8000(a): Step 5

§8440: Glossary

§8460: Glossary

§8540-8547: Step 5

§8800-8980: Step 8

§8901: Step 8

§8902: Step 8

§8961: Step 8

§8961(a): Steps 42-43

§8963: Steps 8, 42-43

§9000-9054: Step 9

§9000-9399: Step 5

§9050: Step 3

§9100: Step 5

§9202: Step 6

§9392: Step 5

§10810: Step 7

§12503: Glossary

§12507: Glossary



§12570-12573: Step 13

§13000-13210: Step 2

§13006: Step 14, Glossary, App 15

§13050: Steps 2, 8, 14, App 15

§13050(a)(1): Step 2

§13050(b): Step 2

§13050(c)(1): Step 2

§13050(c)(2): Step 2

§13051: Step 14, App 15

§13051(a): Step 13

§13051(b): Step 13

§13051(c): Step 13

§13051(e): Step 13

§13100: Steps 2, 17-18, 26, 33, 36

§13100-13115: Step 16

§13100-13116: Step 2

§13101: Steps 13-14, 36

§13101(d): Step 14

§13101(e): Step 14

§13102(a): Step 14

§13102(b): Step 14

§13103: Step 8

§13104: Step 14, Glossary

§13104(a): Step 14

§13104(d): Steps 14, 18

§13104(e): Steps 11, 14, App 10, App 15

§13105(a)(1): Step 15

§13105(a)(2): Step 15

§13105(b): Step 15

§13106: Steps 14-15

§13106.5: Steps 15, 41, 43

§13106.5(b): Step 15



§13106.5(c)-(d): Step 15

§13107: Step 15

§13107.5: Step 13

§13108: Steps 3, 33, 38

§13108(a): Step 3

§13108(a)-(b): Step 5

§13108(a)(2): Step 13

§13108(b): Step 3

§13109-13113: Step 5

§13110(b): Step 5

§13111(b): Step 5

§13114(a): Step 15

§13114(b): Step 15

§13115: Step 2

§13150-13157: Steps 4, 42

§13150-13158: Step 2

§13151: Steps 2, 41-42

§13152: Step 42

§13152(a)(5): Step 5

§13152(b): Steps 8, 42

§13153: Step 42

§13155: Step 41

§13156: Step 5

§13157: Step 7

§13200: Step 43

§13200-13210: Steps 2, 43

§13200(a): Step 43

§13200(a)(5): Steps 2, 8, 41

§13200(a)(7): Step 5

§13200(a)(8): Step 43

§13200(c): Step 43

§13200(f): Step 43

§13201: Step 43



§13202: Step 43

§13203(a): Step 43

§13203(b): Step 43

§13204-13208: Step 5

§13206: Step 5

§13500: Steps 2, 9

§13501(a): Step 2

§13501(b): Steps 1, 2

§13501(c): Step 2

§13502: Steps 2, 5

§13502-13503: Step 9

§13540-13541: Step 12

§13540-13542: Step 9

§13540(a): Step 12

§13540(b): Step 5

§13550: Step 9

§13550-13554: Step 5

§13552(a): Step 9

§13552(b): Step 9

§13552(c): Step 9

§13553: Step 9

§13600: Step 36

§13600-13601: Step 11

§13600-13605: App 10

§13600-13606: Steps 4, 9, 11, App 10

§13600(a): Step 11

§13600(b): Step 11

§13600(d): Steps 4, 9, 11, 36

§13600(e): Step 11

§13601(a): Step 11

§13601(b): Step 11

§13601(c): Step 11



§13602: Step 11

§13603: Step 11

§13604: Step 11

§13605: Step 5

§13650: Step 10

§13650-13660: Steps 4, 9

§13650(a): Step 10

§13651: Step 10

§13651(c): Step 10

§13652: Step 10

§13653: Step 10

§13654: Step 10

§13655(a): Step 10

§13656: Step 10

§13656(b): Step 10

§13658: Steps 5, 8

§13659: Steps 8, 10

§13660: Step 7

REVENUE AND TAX CODE

§50: Steps 20, 40

§62(p): Step 40

§62(p)(2): Step 40

§63.1: Steps 20, 40

§63.1(a)(2): Step 40

§63.1(a)(3)(B): Step 40

§63.1(c)(2): Step 40

§63.1(c)(3): Step 40

§63.1(e)(1)(B): Step 40

§63.1(e)(1)(C): Step 40

§63.1(e)(2): Step 40

§63.1(e)(4): Step 40

§63.1(j): Step 40

§63(b): Steps 20, 40



§65: Step 20

§75.11: Step 40

§90: Step 40

§480: Steps 20, 40, 43

§480.3: Steps 20, 40, 43

§480(b): Steps 20, 40

§6282: Step 24

§6285(a): Step 24

§18505.6: Step 39

§18505(d): Step 6

§18505(f): Step 6

§18521: Step 39

VEHICLE CODE

§4000: Step 22

§4000.1(d)(2): Steps 24, 27-28

§4150.5: Step 23

§4150.5(a): Steps 23, 27

§4150.5(c): Step 23

§4150.7: Step 23

§4150.7(a): Step 23

§4910.5(f): Step 29

§5600.5: Steps 23, 30

§5910: Steps 23, 26, 28

§5910.5: Steps 23, 26, 28

§5910.5(i): Step 28

§5910(b)(2): Step 28

§6300: Steps 23, 26

§9840: Step 22

§9852.5: Step 30

§9916: Step 28

§9916.5: Steps 23, 28

§9916.5(f): Step 29



§9916.5(i): Step 28

§9916(a): Step 26

§38000: Step 22

§38012: Step 22

§38045: Step 30

WELFARE AND INSTITUTIONS CODE

§14009.5: Step 6

ACTS BY POPULAR NAME

California Uniform Transfers to Minors Act (CUTMA): Steps 13, 37

Proposition 58: Step 20

Uniform TOD Security Registration Act: Step 33

Rules

CALIFORNIA RULES OF COURT

7.301: Step 10

Letter

STATE BOARD OF EQUALIZATION LETTER TO ASSESSORS

2010/038 (Aug. 11, 2010): Steps 20, 40

UNITED STATES

Statutes

INTERNAL REVENUE CODE

§1014: Steps 8-9, 20

§1014(b)(6): Step 10

§1022: Steps 8-9, 20

§2010(c): Step 34

§2210: Step 34

§6012: Step 39

§6012(a): Step 6

§6012(a)(3): Step 39

§6012(a)(5): Step 39

§6012(b)(1): Step 39

§6013: Step 39

§6017: Step 39

ACTS BY POPULAR NAME



Economic Growth and Tax Relief Reconciliation Act of 2001 (EGTRRA-2001): Steps 8-9, 34

Employee Retirement Income Security Act (ERISA): Steps 2, 35

SESSION LAWS

Pub L 107-16, 115 Stat 38: Steps 8-9, 34

Regulations

CODE OF FEDERAL REGULATIONS

Title 29

§2510.3-3: Step 35

§2510.3-2(d): Step 35

Title 31

Pt 10: Step 6

§10.35: Step 6

Rulings

REVENUE RULING

Rev Rul 73-366: Step 39

IRS

CHIEF COUNSEL ADVISORY

201021050: Step 39

LETTER RULING

201021048: Steps 10, 39
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C

Cecconi v Cecconi (In re Cecconi) (Bankr ND Cal 2007) 366 BR 83: Step 20

E

Egelhoff v Egelhoff (2001) 532 US 141, 149 L Ed 2d 264, 121 S Ct 1322: Steps 2, 35

Estate of Bibb (2001) 87 CA4th 461, 104 CR2d 415: Steps 20, 27

Estate of Bonanno (2008) 165 CA4th 7, 80 CR3d 560: Step 10

Estate of Burnett (1941) 47 CA2d 464, 118 P2d 298: Step 34

L

Life Ins. Co. of N. Am. v Ortiz (9th Cir 2008) 535 F3d 990: Step 2
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