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Preface

By popular demand, in 2000 CEB published the second edition of Effective Introduction of Evidence in California. Attorneys
over the years have acclaimed this book's unique approach to teaching the rules of evidence.

This book is written for civil and criminal lawyers who examine witnesses in proceedings governed by the California Evidence
Code. Each chapter emphasizes the importance of careful preparation for direct examination: As a general plans for battle, a trial
lawyer must plan the presentation of the client's case through the direct examination of witnesses. Attorneys need to formulate
questions ahead of time and anticipate objections from the opposition.

As a teaching tool, the book both instructs new lawyers and enlightens seasoned practitioners who are preparing for direct
examination at depositions, hearings, and trials. It may also be used during hearings and trials to respond to an unexpected
problem or provide authority for a point of law. Litigators may return to this book again and again to refresh their grasp of a
particular evidence provision and to discover new ideas for admitting or objecting to evidence. CEB is committed to updating this
book each year to ensure that it remains a reliable source of current law and procedure.

Attorneys must be ready for the unexpected. Direct examination is like an improvisational play in which the attorney knows the
identity of all of the characters, but is unaware of exactly what they will say. Witnesses may forget important points because of
nervousness, or may give different testimony from their earlier testimony. Opposing counsel may object throughout the
examination, and some of those objections may be sustained. In trial, the judge may interject a question. The opponent's cross-
examination is also an unknown, and the attorney must base any redirect examination on the questions the opponent asked the
witness on cross-examination.

The chapters' sample questions give practitioners an idea of the issues that can arise during trial and illustrate some of the endless
possibilities. The goal of the book is to guide attorneys through preparation for examining witnesses so well that they will be able
to concentrate in court—even in the face of aggressive adversaries—on what the witnesses are saying and how that testimony is
affecting the trier of fact.

Chapters 1-7 cover general information such as witness preparation and guidelines for asking effective questions. Each of the
remaining 46 chapters explores a different evidence topic, such as authentication, former testimony, and the like. These topics are
tabbed alphabetically to permit attorneys to turn instantly to the evidence rule in issue. The index and the tables of statutes and
cases offer additional ways for litigators to quickly locate specific information.

Chapters 8-53, which appear in alphabetical order, have the same internal organization:
® The "Scope of Chapter" section summarizes the rule discussed in the chapter.

e The "Requirements" section lists the elements the proponent must satisfy to admit evidence under the particular rule,
followed by objections that the opponent may make to exclude the evidence.

® The heart of each chapter follows: Sample question segments for different hypothetical cases illustrate how to phrase
questions and indicate the order in which to ask them. An introductory section, usually titled "Information to Elicit," keys
the reader to the facts that the proponent wants the witness to testify to. Only the questions are shown when the answers
are obvious, but when needed the responses are also given. Practice Tips interspersed provide tactical advice, suggesting
objections that may be made to particular questions as well as ideas and techniques on how to counter objections. Notes
often follow the questions to explain the reasons for asking them.

e A "Comment" section organized with descriptive topic headings discusses case law and procedures relevant to the evidence
rule covered in the chapter.

® Two checklists are usually included in each chapter: "Witnesses to Subpoena" lists the types of witness testimony or other
evidence that may be needed to admit the evidence or to meet foundational requirements for an evidentiary hearing.
Attorneys are relentless in pursuit of a way to admit evidence that is important to their case. The checklist titled
"Alternative Methods of Admissibility" points to other possible avenues for introducing testimony that is precluded by the
particular rule under discussion.

® The last section in each chapter sets out relevant Evidence Code and other statutory provisions verbatim, and cross-refers
to sources such as practice books and treatises on the same topic. The table of statutes and rules at the end of the book
may be used to locate where a particular code section is discussed or reproduced in a chapter.



CEB extends its thanks to the trial lawyers who wrote the chapters of this book. Their names appear on the first page of their
respective chapters, on the contents pages, and —along with biographical and professional data—in the "About the Authors"
section. CEB acknowledges the assistance of Ralph Shapiro, Deputy District Attorney from Los Angeles County, who read the

entire manuscript and commented on the criminal law discussions in the second edition.

CEB is grateful to the following judges and justices, who served as consultants, reviewing and commenting on the first edition's
chapters at various stages in their development: Ken M. Kawaichi, Judge of the Alameda County Superior Court; William Lally,
Judge (ret.) of the Sacramento County Superior Court; Jeffery T. Miller, Judge of the United States District Court, Southern
District of California; Timothy A. Reardon, Associate Justice of Division Four of the First Appellate District Court of Appeal;
Ann H. Rutherford, Judge of the Butte County Superior Court; Gary E. Strankman, Presiding Justice of Division One of the
First Appellate District Court of Appeal; and Clinton Wayne White, Presiding Justice (ret.) of Division Three of the First
Appellate District Court of Appeal. CEB also wishes to acknowledge the contribution of Samuel Shore, the author of the first
edition's chapter on dying declarations. Anne Harris, former CEB attorney, planned and edited the first edition.

Linda A. Compton, CEB attorney, planned and edited the second edition. Wesley Liu and Thomas Quinn provided legal research
analysis and citation checking. Cinda Ely was responsible for production and copyediting. The Indexing Staff wrote the index,
and composition was performed by CEB's Electronic Publishing Staff. The cover was designed by Grier Thornburg.

January 2010 Update

CEB wishes to thank author William H. Armstrong, of Armstrong & Associates, LLP (Oakland) for his assistance with this
update.

CEB Attorney Editor Amy Righter and Legal Editor Sarah Beth Pate contributed to this update. Administrative support was
provided by Nila Kanzaria and Kenya Denman. Richard Dempewolf handled copyediting and production. Kathryn Te Selle
updated the index. Composition was performed by CEB's Electronic Publishing staff.

Robin D. Kojima
Practice Group Manager
Criminal Law

Pamela J. Jester
Drrector
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NANCY M. NAFTEL, A.B., 1964, University of California (Berkeley); J.D., 1980, Western State University College of Law.
Ms. Naftel was a deputy district attorney with the Los Angeles County District Attorney's Office from 1983 until her retirement
in November 1999. She worked in the Labor Relations Division in the Office of the County Counsel in Los Angeles from 1981-
1983.

© The Regents of the University of California



Source: Evidence/Effective Introduction of Evidence in California/Selected Developments
Selected Developments

January 2010 Update

Summarized below are some of the more important developments included in this update since publication of the March 2009

Update:
Character Evidence

A defendant accused of first degree felony murder, with rape as the underlying felony, is accused of a sexual offense for purposes

of Evid C §1108. People v Story (2009) 45 C4th 1282, 1285, 91 CR3d 709. See §16.2.

Discovery

Under the Electronic Discovery Act, effective August 11, 2009, counsel has new responsibilities regarding electronic discovery in

civil cases. See Cal Rules of Ct 3.724(8), discussed in §39.11.

At least one appellate court has found no statutory authority for the imposition of monetary sanctions for disclosing for the first
time at trial a theory not disclosed by the expert in the expert witness declaration. Muller v Fresno Community Hosp. e5 Med. Ctr.

(2009) 172 CA4th 887, 905, 91 CR3d 617. See §24.16.

Impeachment

Voluntary statements obtained from represented defendants in the absence of counsel may be used for impeachment purposes. See

Kanoas v Ventris (2009) ___ US ___, 173 L Ed 2d 801, 129 S Ct 1841 (to jailhouse informant). See §10.25.
Judicial Notice

Although the existence of certain documents may be judicially noticeable at the demurrer stage, the content of those documents

may not be judicially noticeable. See C.R. ¢ Tenet Healthcare Corp. (2009) 169 CA4th 1094, 1104, 87 CR3d 424, discussed in
§31.11.

Kelly Rule

The National Research Council of the National Academies published a report in 2009 entitled Strengthening Forensic Science in the
United States: A Path Forward, which is critical of the reliability of forensic identification techniques and arguably opens the door to
renewed Kelly challenges to such evidence. See §23.16.

Official Records and Writings

For a case holding that coroner and autopsy reports in a suspected homicide case constituted "investigatory files" for law
enforcement purposes and therefore were exempt from disclosure under Govt C §6254(f), see Dixon v Superior Court (2009) 170
CAA4th 1271, 1275, 88 CR3d 847, discussed in §36.3.

Privileges and Waiver

The marital communications privilege does not apply in law enforcement administrative investigations and hearings. Rivervde

County Sheriff's Dep't v Zigman (2008) 169 CA4th 763, 87 CR3d 358. See §43.5A.

Disclosures to real parties in interest do not constitute a waiver under Evid C §912(d). California Oak Found. v County of Tehama
(2009) 174 CA4th 1217, 1222, 94 CR3d 902. Nor do attorneys waive the attorney-client privilege by communicating with each
other in the interest of their respective clients. HMeza v H. Mueblstern ¢5 Co. (2009) 176 CA4th 969, 973, 98 CR3d 422. See §47.7.

Relevance

Evidence of partition ratio variability is relevant to generic DUI cases but irrelevant to per se DUI cases. Pegple v McNeal (2009)
46 CAth 1183, 1200, 96 CR3d 261. See §8§45.2, 45.10.

Testimonial Statements and Confrontation Rights

The United States Supreme Court has held that regardless of whether they also qualified as public records, sworn certificates of



analysis indicating the results of laboratory drug testing constituted testimonial statements under Crawford v Washington (2004) 541
US 36, 158 L Ed 2d 177, 194, 124 S Ct 1354, and rendered the lab analysts witnesses for Sixth Amendment purposes. Helendez-
Diaz v Massachusetts (2009) ___ US , 174 L Ed 2d 314, 129 S Ct 2527. See §23.16.

The question remains, however, whether the admission of expert opinion testimony concerning lab results obtained by someone
other than the testifying expert violates a defendant's Sixth Amendment right to confrontation. Compare People v Rutterschmidt
(2009) 176 CA4th 1047, 1074, 98 CR3d 390 (Sixth Amendment jurisprudence does not preclude expert opinion testimony on
laboratory results obtained by another scientist) with People v Dungo (2009) 176 CA4th 1388, 1401, 98 CR3d 702 (expert opinion
is end-run around constitutional prohibition; when expert bases opinion on testimonial statements, Crawford requires defendant to

have opportunity to confront individual who issued them). For further discussion, see §§23.16, 24.12.

Additional cases in which courts have considered the testimonial nature of hearsay statements, e.g., People v Gutierrez (2009) 45
CAth 789, 813, 89 CR3d 225 (statement by three-year-old to his aunt that implicated defendant was more like "a casual remark to
an acquaintance" and was therefore nontestimonial); Peaple v Byron (2009) 170 CA4th 657, 670, 88 CR3d 386 (domestic violence

victim's statement to responding officer at hospital, her videotaped police interview two weeks later, and her preliminary hearing

testimony were testimonial; her 911 call and statement to responding officer at scene were nontestimonial); and Peaple v Garcia
(2008) 168 CA4th 261, 290, 85 CR3d 393 (implied hearsay in note written by codefendant's cellmate was nontestimonial), are
discussed in §20.20B.

See also Melkonians v Los Angeles County Civil Serv. Comum'n (2009) 174 CA4th 1159, 1171, 95 CR3d 415 (even if Crawford applied to
civil service proceedings, victim's call to business line of sheriff's station was spontaneous and equivalent of 911 call) discussed in

§49.4.

© The Regents of the University of California
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Cutoff Dates

We completed legal editing and analysis of authorities cited in this publication as of November 5, 2009, and monitored
developments through November 13, 2009.

CEB Citation
Cite this publication as: Effective Introduction of Evidence in California (2d ed Cal CEB 2000).

© The Regents of the University of California



Source: Evidence/Effective Introduction of Evidence in California/1 How to Ask Questions/Chapter Outline
1
How to Ask Questions

Richard P. Caputo
Robert A. Franklin

I. SCOPE OF CHAPTER §1.1

II. DIRECT EXAMINATION AT TRIAL AND DEPOSITIONS

A. Rules for Effective Questioning §1.2

1. Make Your Questions Easily Understood §1.3

2. Be Sure Jurors Can Hear You §1.4

3. Be Sure Jurors Can Hear Witness §1.5

4. Listen to Witness's Answers to Your Questions §1.6

5. Ask Questions Concerning Every Aspect of Each Important Piece of Evidence §1.7
6. Appeal to Jurors Who Learn by Seeing and Doing as Well as to Those Who Learn by Listening §1.8
7. Make Your Questions Interesting §1.9

8. Put Your Witnesses on in Strategic Order §1.10

9. Try to Ask Questions That Will Not Be Objectionable §1.11

10. Do Not Argue With Witness §1.12

11. Require Witness to Testify to Facts Rather Than to Subjective Conclusions §1.13
12. Do Not Repeat Questions §1.14

B. Differences Between Questioning at Trial and Depositions §1.15

III. QUESTIONING AT PRELIMINARY HEARING IN CRIMINAL CASE §1.16
IV. EXAMINATION TECHNIQUES

A. Leading Versus Nonleading Questions §1.17

B. Sample Questions

1. Good Questions §1.18

2. Poor Questions §1.19

V. SOURCES §1.20
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§1.1 I. SCOPE OF CHAPTER

This chapter explores the principles of effective examination during trial, at depositions, and at preliminary hearings in criminal
cases. The difference between questioning a witness who is on the stand or who is giving deposition testimony are highlighted in
§1.15. Techniques for asking questions during direct or cross-examination, and the distinction between leading and nonleading
questions, are discussed. Sample questions illustrate both suitable and objectionable examination of witnesses.

© The Regents of the University of California
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II. DIRECT EXAMINATION AT TRIAL AND DEPOSITIONS
§1.2 A. Rules for Effective Questioning

There is a fundamental difference between questions asked at trial and at depositions. At depositions, an attorney asks questions
that may lead to relevant evidence. CCP §2018.020. At trial, only questions that elicit specific relevant information are
permissible. Evid C §350. For further discussion, see §1.15. Nonetheless, the guidelines for asking questions are the same. See

§81.3-1.14.

© The Regents of the University of California
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§1.3 1. Make Your Questions Easily Understood

One of your most important jobs is to phrase questions so that witnesses and jurors understand them without any effort. To
accomplish this:

® Use simple words ("car" not "vehicle").

" "aforesaid").

e Eliminate legal and other jargon ("whereupon,
e Speak clearly.

e Speak more slowly than you think is necessary.
e Make your sentences short, not compound.

e Tailor your questions to the witness.

® Do not ask leading questions on direct examination unless necessary, e.g., the witness is adverse (see chap 6), or to save
court time, e.g., the questions cover preliminary or uncontested material (see chap 5).

® Be specific; avoid vague and ambiguous questions.
® Do not ask argumentative questions.

® Decide whether particular information is more clearly elicited by a question that calls for specific information or by an
open-ended question that calls for a narrative response.

e Have the witness explain any technical terms or concepts that must be part of a question, using demonstrative evidence
such as charts and diagrams to help jurors understand them.

e Allow the witness to complete his or her answer before asking your next question.

PRACTICE TIP: Ascertain the trial judge's "rules of the road" in the courtroom, ¢.g., when you can stand, walk, approach
witnesses.

© The Regents of the University of California
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§1.4 2. Be Sure Jurors Can Hear You

When questioning a witness at trial, always stand where the jurors can hear you. This spot will vary among lawyers and from
courtroom to courtroom.

© The Regents of the University of California
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§1.5 3. Be Sure Jurors Can Hear Witness

To help jurors hear a witness, stand far enough from the witness so that the witness feels the need to speak in a loud voice.

© The Regents of the University of California
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§1.6 4. Listen to Witness's Answers to Your Questions

Allow for spontaneity. A witness may not give you exactly the information you expect, and you may have to rephrase the question.
The witness may remember something for the first time on the stand, and you must be able to formulate questions on the spot.
Also, you may have to refresh the recollection of —or impeach —a witness who deviates from former testimony.

© The Regents of the University of California
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§L.7 5. Ask Questions Concerning Every Aspect of Each Important Piece of Evidence

Jurors sometimes speculate about details you may consider unimportant or obvious. Do not cover key points perfunctorily. For
example, you may have a witness who can testify that he was at the intersection of Bay and Green on August 1, 1998, at 10 a.m.
when an accident occurred; he saw that the traffic light was green for those proceeding north on Bay. In this instance, it is
important to have this witness testify as fully as possible. Jurors may be interested in why he was there, what time he had arrived,
whether he was on foot or in a car, whether he had poor vision, whether anyone was with him, whether he knew anyone involved
in the accident, and why he was looking at the light. If you do not bring out information that jurors wish to know, they may
speculate on why in the jury room —to your client's detriment.

© The Regents of the University of California
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§1.8 6. Appeal to Jurors Who Learn by Seeing and Doing as Well as to Those Who Learn by Listening

Individuals learn best in different ways, some by seeing a document or diagram, others by listening, still others by working with
information in some way. Consider using demonstrative evidence as often as possible. Documentary exhibits can be displayed
from a computer projector or presented as blowups. Models can be helpful. With the court's approval, jurors may be given
notebooks containing copies of important exhibits. Computer simulations, short video presentations, or other physical evidence all
can present your story in a more compelling way than oral testimony alone. When using such materials, always consider what the
rules or the judge's practice require with regard to showing the materials first to opposing counsel. Aside from impeachment on
cross examination, you normally must show opposing counsel any physical or demonstrative evidence before showing it to the

jury.

Try to tie your questions to objects or people in the courtroom, or into the demonstrative evidence you are presenting. Use
descriptive language. If jurors are taking notes, notice if they write down your most important points. If they do not, you may
want to ask further questions on that point or consider whether some issues should be clarified or presented differently.

There are many books and articles on body language, which may help lawyers detect how jurors are responding to their
presentation during trial. See, e.g, Hamlin, How to Talk So People Listen: Connecting in Today's Workplace (2006); National
Jury Project, Jurywork: Systematic Techniques, chap 18 (2d ed 1983). On using trial exhibits, see California Trial Practice: Civil
Procedure During Trial, chap 13 (3d ed Cal CEB 1995).

PRACTICE TIP: To involve jurors as much as possible, consider passing evidence among them. For documents, the court may
allow each juror to receive a copy. It will be necessary to inform opposing counsel and to obtain permission from the court before
giving any material to jurors. While the item is circulating among the jurors, do not attempt to resume examination of a witness;
the jurors will probably be unable to listen while looking at the evidence.

© The Regents of the University of California
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§1.9

7. Make Your Questions Interesting

Jurors may have something happening in their lives that interferes with giving their full attention to the trial. Think of the trial as
a play or movie and try to describe the events that led up to it as compellingly as possible. Make sure the witness that you present
is interesting, understandable, and has relevant testimony on the issue you are trying to establish. To help the jurors listen to you
and see you as occupying center stage, try to incorporate the following into your questions:

Vary your tone of voice.
Modulate the volume so that you speak softly sometimes and more loudly at other times.

If you have a particular accent that may affect jurors —either bring it out during voir dire to accustom jurors to your
accent or try to modify it during trial.

Use silence, ¢.g., in the form of pauses, effectively.

PRACTICE TIP: Watch jurors to see whether they are paying attention. If not, try to regain their attention by, e.g., changing
your tone of voice, pausing, or walking to a different part of the courtroom.

Ask your questions in an inherently interesting order. You do not always have to ask for information in chronological
order.

Begin with a question that is dramatic or that calls for a dramatic answer.

Consider whether it might be effective to start in the middle or at the end rather than the beginning.

PRACTICE TIP: When preparing for direct examination, do not write out questions. Written questions inhibit your creative
thinking and detract from listening to the witness's answers. Use a checklist or an outline instead.

Intersperse questions with demonstrative evidence that you have previously cleared with the court and counsel (see chap

39).

Write important information on paper (or ask the witness to do so) to highlight testimony. You can use this paper again
during closing argument.

If feasible, bring the actual equipment or other technical apparatus being discussed into the courtroom.

Use photographs, models, maps, diagrams, videotapes, computer simulations, and other demonstrative evidence whenever
possible to illustrate testimony.

Avoid repetition unless you use it for dramatic effect.

Be as brief as you can when covering collateral subjects; jurors become bored by endless questioning on insignificant
points.

PRACTICE TIP: Use words and phrases that appear in the jury instructions that you know the judge may give at the end of the
trial. Tie the wording of your questions to the theme of your case whenever possible. See Effective Direct & Cross-Examination

§81.1-1.2 (Cal CEB 1986) for examples of case themes.
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§1.10 8. Put Your Witnesses on in Strategic Order

Try to have important witnesses testify when the jury will best grasp the content of their testimony. Consider what other witnesses
and evidence you want jurors to hear and see before you call each important witness to testify.

® Schedule important witnesses to testify when jurors are alert, ¢.g., mornings are generally better than late afternoons.

® You may want to build suspense concerning a witness discussed by other witnesses; have that witness testify last or when
you feel that his or her testimony will have the greatest impact on the jury.
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§1.11 9. Try to Ask Questions That Will Not Be Objectionable

Although juries and judges do not like objections, they are even less tolerant of lawyers who do not know how to ask questions
properly. In preparing your checklist of questions, think of any objection that may be made and be sure you provide a proper
foundation to forestall that objection. The most important general considerations are that:

® The witness must be competent to testify.

e If giving an opinion, the witness, whether lay or expert, must be properly qualified to give the opinion asked for.
® The question must call for relevant information.

e The question must call for facts, not legal conclusions.

e The question must be technically correct, ie., it is not leading, compound, vague, argumentative, has not already been

asked and answered, and the like. See §81.17-1.19. See also California Trial Objections, chaps 7-16 (Cal CEB Annual).

PRACTICE TIP: Some of your most important evidence may come through your cross-examining opposing witnesses. The
primary difference between direct and cross-examination is that you can ask leading questions on cross-examination. See §1.17.
See also Effective Direct & Cross-Examination §4.5 (Cal CEB 1986). Before asking a question on cross-examination, be
reasonably sure of the answer and how to deal with it.
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§1.12 10. Do Not Argue With Witness

Your job is to persuade the jury, not the witness. Arguing with a witness is unprofessional and usually lowers your stature with

the jury. For exceptions, see discussion in Effective Direct & Cross-Examination §4.11 (Cal CEB 1986).
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§1.13 11. Require Witness to Testify to Facts Rather Than to Subjective Conclusions

Do not let the witness testify to opinions, assumptions, or beliefs, even when they are based on facts the witness observed, unless
the testimony will enhance your case and you do not think your opponent will object. A witness, unless qualified to testify to an

opinion, may testify only to acts actually perceived. See Evid C §§800-801.
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§1.14 12. Do Not Repeat Questions

Avoid repeating what the witness just said. This is amateurish and annoying (e.g., "You say the car was red?").
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§1.15

B. Differences Between Questioning at Trial and Depositions

The differences between questioning a witness at trial or at a deposition may be highlighted as follows:

Questioning at trial:

The examiner attempts to present legally admissible facts in a way that will persuade the trier of fact to find for the
examiner's client.

Only questions that elicit specific relevant information are permissible. Evid C §350.

All appropriate objections must be made.

Questioning at deposition:

The examiner seeks discovery, probing the extent of knowledge the witness possesses.

The examiner may ask questions that are not necessarily relevant but that may lead to the discovery of relevant evidence.

CCP §2018.020. Open-ended questions are usually permissible.

Objections are unnecessary concerning the competence of the deponent, or the relevance, materiality, and admissibility at

trial of the witness's testimony or of the materials produced. CCP §2025.460(c).

Objections on the grounds of privilege or attorney work product protection must be made at the deposition; otherwise,

they are waived. See California Trial Objections §833.9, 35.8 (Cal CEB Annual).

Objections to the form of the question are waived at trial unless a specific objection was timely made during the deposition.

CCP §2025.460(b). This is important when you wish to use part of the deposition as evidence or for impeachment at trial.

PRACTICE TIP: Your primary goal at a deposition is to acquire information. Your secondary goal is to create a good record to

be used to impeach or to refresh recollection at trial. Rarely, you may wish to approach the deponent in a strictly adversarial

manner (e.g., to encourage settlement). Although "gentle cross-examination" may be desirable, the purpose of a discovery

deposition is to ascertain facts and to "pin down" the witness to a story, not to provide a preview of your cross-examination at

trial, which would allow that witness time to repair holes in the initial testimony.
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§1.16 ITII. QUESTIONING AT PRELIMINARY HEARING IN CRIMINAL CASE

Since the passage of Proposition 115 in 1990, the evidentiary rules for preliminary hearings have been quite different from the
rules for trials. Proposition 115 has been held constitutional except for its §3, which mandated that certain rights of criminal
defendants would be construed consistently with the United States Constitution so that criminal defendants would not receive

greater rights than those provided by the United States Constitution. Raven ¢ Deukmesian (1990) 52 C3d 336, 276 CR 326.

Police officers (including those who have honorably retired) who meet certain requirements are allowed to testify at the
preliminary hearing on the statements of declarants made out of court and offered for the truth of the matter asserted, despite
Evid C §1200. Cal Const art I, §30(b); Pen C §872(b). Penal Code §872(b) was held constitutional in Whitman v Superior Court
(1991) 54 C3d 1063, 2 CR2d 160. But the Whitman court held that the police officer testifying at the hearing must have sufficient
knowledge of the crime or circumstances of the case to assist the judge in assessing the reliability of the declarants' statements. It
is not enough just to read another investigating officer's report into the record. See People ¢ Best (1997) 56 CA4th 41, 64 CR2d 809
(court followed Whitman; held investigating officer's testimony inadmissible because it did not fall within an exception to the

hearsay rule). The testifying officer may also report the testimony of expert witnesses (e.g., coroner's findings, fingerprints, firearm
identification), assuming that a proper foundation is laid relating to any expert's qualifications. The testimony of a qualified law
enforcement officer reporting the confession of a nontestifying codefendant is admissible at a criminal defendant's preliminary
hearing for the limited purpose of establishing probable cause to hold the defendant for trial, over objections of hearsay,

confrontation clause, and due process, even if such testimony would be inadmissible at trial. People v Miranda (2000) 23 CAth 340,
96 CR2d 758.

Proposition 115 also curtailed a defendant's right to present witnesses and affirmative defenses at the preliminary hearing. Penal
Code §866(a) requires a magistrate's finding that proposed defense testimony would be reasonably likely to establish an
affirmative defense, negate an element of a crime charged, or impeach the testimony of a prosecution witness or the statement of a
declarant before it can be presented. The defense must present a speciﬁc offer of proof to support a request to present witnesses

or other evidence. See People v Fid (1994) 31 CA4th 114, 36 CR2d 835. Compare £id with People ¢ Rodrigues (1994) 8 CAth 1060, 36
CR2d 235. Also, Pen C §866(b) precludes the defense from using cross-examination of prosecution witnesses at the preliminary

hearing to obtain discovery.
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IV. EXAMINATION TECHNIQUES
§1.17 A. Leading Versus Nonleading Questions

Leading questions are ones that suggest a particular answer to the witness. See Evid C §764. Generally, leading questions may be
asked only on cross- and recross-examination. Evid C §767(a).

The court may make exceptions to this general rule in special circumstances and when required by the interests of justice. Evid C
§767(a). In the interests of justice, the court may also permit leading questions to be asked of children under age 10 in
prosecutions for child abuse under Pen C §§273a, 273d, 288, and 288.5.

An example of a leading question is:

Q. The light was green when you crossed the street, wasn't it?
An example of a nonleading question is:

Q. What color was the light when you crossed the street?

The test of whether a question is leading is if a reasonable person would think that the questioner wants one answer rather than
another. See Jefferson's California Evidence Benchbook, chap 28 (4th ed CJA-CEB 2009); 3 Witkin, California Evidence,
Presentation at Trial §§165-167 (4th ed 2000). It is therefore often possible to ask "whether" something happened as a nonleading
question. See Leople v Calloway (1954) 127 CA2d 504, 507, 274 P2d 497.

Leading questions are permitted on direct examination when there is little danger of improper suggestion and when they are
necessary to obtain relevant evidence. See Comment to Evid C §767. According to this Comment, the typical circumstances in
which leading questions are used on direct examination are "for preliminary matters, refreshing recollection, and examining
handicapped witnesses, expert witnesses, and hostile witnesses."

PRACTICE TIP: Be prepared to prove that a witness is hostile before expecting the judge to permit you to ask leading questions
of the witness on direct examination. See Evid C §776.

Case law has given additional authority to counsel's right to ask leading questions in direct examination of expert witnesses. See
People v Campbell (1965) 233 CA2d 38, 44, 43 CR 237. As a practical matter, however, an expert's testimony is more persuasive if

nonleading questions are asked.

According to the Comment to Evid C §767, judges may forbid leading questions during cross- and recross-examination when "the
witness is biased in favor of the cross-examiner and would be unduly susceptible to the influence of questions that suggested the
desired answer."

PRACTICE TIP: If leading questions do not help a witness recall preliminary matters, consider trying to refresh the witness's
memory under Evid C §771. See chap 44.

For further discussion of leading and nonleading questions, see California Trial Objections, chap 13 (Cal CEB Annual).
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B. Sample Questions
§1.18 1. Good Questions

If the witness is testifying that the light was green for your client at the time of the accident, direct examination questions could
include:

O: Did you observe an automobile collision on August 1, 1998, at about 7:15 p.m.?
Q: Where were you at the time of the collision?

: Please take this green pen and mark on the diagram a "W-1" to show where you were standing at that time?

Q

: Why were you there?

Q: Was anyone with you?

Q

: Do you wear glasses?

Q

: Were you wearing them at that time?

Q

: Are you color blind?

Q

: Did you see the green 1990 Chevrolet that was involved in that collision before it occurred?

: What street was it on?

Q

Q

: In what direction was it going?

: How did you happen to notice the Chevrolet?

Q

: What color was the traffic light as the Chevrolet was approaching?

Q

: Did you see the Chevrolet enter the intersection?

Q

: Will you please mark on this diagram a "W-2" at the point where you saw the Chevrolet enter the intersection?

Q

: Did you see the color of the traffic light facing the Chevrolet when it entered the intersection?

Q

: Why did you notice the color of the traffic light?

Q

: What color was the traffic light facing the Chevrolet when it entered the intersection?

Q

: Would you take this green pen and mark on the diagram the words "green signal" at the place the signal was located?

Q: Your Honor, may the record reflect that the witness has marked Plaintiff's Exhibit No. 1 with a "W-1" for his location at the
time he observed the green 1990 Chevrolet enter the intersection. He has marked "W-2" for the point where the Chevrolet entered
the intersection. May the record also reflect that the witness has indicated the location of the green light for the Chevrolet in
green ink with the words "green light."
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§1.19 2. Poor Questions

Given the same fact situation as in the previous section, counsel should avoid questions that are objectionable or annoying to the
trier of fact, such as the following:

Q: You were following the witness, correct?

[Leading; jury will think you are testifying instead of witness)

Q: Isn't it true that the traffic light was red when the vehicle entered the intersection?
[Leading]

Q: Do you know if the car had entered the intersection at the time the light turned red?
[ Compound; if witness says yes, jurors do not know if witness means yes the car entered the intersection, yes the light was red, or both)
Q: Do you think he had enough time to stop his car before it entered the intersection?
[Calls for conclusion and speculation]

Q: Don't you think the car was speeding when it entered the intersection?

[Calls for conclusion and speculation]

Q: Could the light have been red when the Chevrolet entered the intersection?

[Calls for speculation]

Q: Would I be correct in saying that the Chevrolet went through a red light?

[Leading]

Q: The aforesaid vehicle was proceeding from which direction?

[ Contains legalese and is not worded simply)

Q: What do you think happened?

[Vague, ambiguous, calls for opinion without proper foundation, calls for a narrative answer, and may call for an answer not based on personal
observation]
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§1.20 V. SOURCES

See especially Effective Direct & Cross- Examination, chaps 1-2 (Cal CEB 1986); California Trial Objections (Cal CEB Annual);
Kestler, Questioning Techniques and Tactics (3d ed 1999).
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§2.1 I. SCOPE OF CHAPTER

This chapter focuses on preparing a case for trial, including the trial outline and the role of evidence in telling the client's story to
the jury. Counsel must decide which witnesses to subpoena and how to secure documentary and other physical evidence. Counsel
must prepare witnesses, including experts, before they testify. It is also essential to assemble a trial notebook.
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II. PLANNING YOUR CASE
§2.2 A. Using Evidence to Tell a Story
Evidence is a tool with which the trial lawyer tells the client's story to the trier of fact. The trial story must:

e Contain all essential elements of the cause of action or defense. On the discovery methods used to gather information, see

California Civil Discovery Practice (4th ed Cal CEB 2006).

® Be as compelling and persuasive as possible.

e Have a theme, e.g., your client is "the fall guy." See discussion and examples in Effective Direct & Cross-Examination

§81.1-1.2 (Cal CEB 1986).

® Support your presentation and your planned response to your opponent's case.

® Be a convincing part of your opening statement and closing argument. On composing opening statements and closing
arguments, see California Trial Practice: Civil Procedure During Trial, chaps 9, 19 (3d ed Cal CEB 1995).

PRACTICE TIP: It is often useful for counsel to "test" the trial story on colleagues, family members, or friends, asking them
whether anything seems confusing or contradictory. To develop the story, start with a concise statement of what the case is about.
Think of this brief statement as the case theme. Every part of the trial story should hang together and support that theme.
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B. Creating Trial Outline
§2.3 1. Description
The lawyer's trial outline is the foundation for planning. It should include:

e A list of all essential elements of the case.

® For each element of the case, a designation of which side has the burden of proof (Evid C §§115, 500) and, if different, of
producing evidence (Evid C §§110, 550).

e For each element of the case, the evidence for and against, e.g., witnesses, demonstrative evidence, stipulations, judicial
notice.

® Any significant evidentiary problems followed by relevant Evidence Code and case law citations.

PRACTICE TIP: Review relevant instructions —the Judicial Council's plain English civil jury instructions (JC Cal Civ Jury
Inst (CACI)) and criminal jury instructions (JC Cal Crim Jury Inst (CALCRIM)) —and your notes for your opening statement
and closing argument to help ensure a complete outline.
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§2.4 2. Sample: Plaintiff's Partial Trial Outline

I. Did Acme manufacture the bolt that failed?

A. Plaintiff's evidence (burden of proof):

1. Deposition testimony of Mr. White (former Acme Vice President), p 12.

Exhibits: deposition testimony (Plaintiff's Exhibit 5); broken bolt (Plaintiff's Exhibit 6).

Problem: Will defense object on basis of lack of competence because White was on vacation during period the bolt was

manufactured? But testimony is admissible as habit/custom (Evid C §1105).
2. Testimony of Ms. Johnson (repair person) whose shop bought all bolts from Acme.

Exhibits: Invoices (Plaintiff's Exhibits 7-9); canceled checks (Exhibits 10-14); shop specifications (Exhibit 15); parts list (Exhibit
16).

Problem: She has vacation plans from 6/20 to 6/27.
B. Possible defense evidence:
1. Testimony of Dr. Black (Acme engineer).

Problem: Deposition not yet taken/scheduling problems with Black. Will court allow testimony if expert depo not arranged before
trial?

PRACTICE TIP: The outline should not omit the "simple" essential elements. Until the other side has formally stipulated or
otherwise conceded an element, it remains a potentially fatal failure of proof. Even when a stipulation or other concession exists,
it should be substituted for the evidence in the outline so that the trial lawyer can track the situation.

For further discussion on planning your case, see California Trial Practice: Civil Procedure During Trial, chap 3 (3d ed Cal CEB

1995).
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1II. SECURING WITNESSES AND EVIDENCE
§2.5 A. Deciding Which Witnesses to Subpoena

At the planning stage, the trial outline summarizes your investigation, discovery, and legal research, and indicates the specific
evidence that will be used to establish the essential elements of the case. Although judicial notice, stipulations of counsel, or prior
testimony may establish many of these elements, live witnesses should almost always present evidence of the most important
issues.

Many tactical judgments are involved in selecting witnesses to testify at trial. Counsel must evaluate which witnesses are capable
of testifying to each element and decide which ones will be most persuasive to the jury.

PRACTICE TIP: Do not leave the service of subpoenas until the last minute; serve them at least two to three weeks before the
trial date. On deadlines for service of subpoenas and subpoenas duces tecum, see, e.g., CCP §§5694, 1985.3, 1987. Service of
subpoenas on most government employees involves special procedures and payment of different fees. See Govt C §§68096.1
(most local government employees), 68097.2 (peace officers, firefighters, and state government employees).

For a detailed discussion of compelling witness attendance and evidence production, see California Trial Practice: Civil Procedure
During Trial, chap 4 (3d ed Cal CEB 1995). On selecting witnesses and preparing them to testify, see Civ Proc During Trial,

chap 5.
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§2.6 1. General Pretrial Requirements

In civil cases, counsel must have complied with pretrial discovery requests. See California Civil Discovery Practice §2.20 (4th ed
Cal CEB 2006) . Note that effective August 14, 2009, new rules affect counsel's responsibilities regarding electronic discovery.
See Cal Rules of Ct 3.724(8). Counsel should also check for any local rules or fast-track rules requiring pretrial disclosure.

In criminal cases, both the defense and the prosecution are required to disclose the names of persons they intend to call as

witnesses at trial. Pen C §81054.1, 1054.3; Izazaga v Superior Court (1991) 54 C3d 356, 285 CR 231.

For further discovery provisions in criminal cases, see generally Pen C §§10564-1054.7. For discussion of informant issues, see

California Criminal Law Procedure and Practice, chap 17 (Cal CEB Annual). For discussion of remedies for the prosecution's

failure to keep in contact with informants, see Crim Law §§17.18-17.19.
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§2.7 2. Requirements for Witnesses

Every person is qualified to be a witness (Evid C §700) unless the party objecting to the witness meets the burden of showing a
basis for disqualification. Evid C §701; People v Ayala (2000) 23 CAth 225, 264, 96 CR2d 682. Counsel who wants to introduce

potential witnesses should ensure that they can overcome any objections by opposing party to their giving oral testimony in court.

e Witnesses must be competent. Evid C §701.

® Witnesses must be capable of expressing themselves well enough to be understood directly or through an interpreter. Evid

C §701(a)(1).
e Witnesses must be capable of understanding the duty of a witness to tell the truth. Evid C §701(a)(2).

e With specified exceptions, judges, arbitrators, and mediators are not competent to testify in a subsequent civil proceeding
about matters occurring at or in conjunction with the prior proceeding (see Evid C §703.5), and neither judges nor jurors
may be witnesses in trials in which they serve as such unless all parties consent (Evid C §§703-704).

WARNING: You risk a mistrial if you call the trial judge or a juror as a witness. Evid C §§703(b), 704(c).

NOTE: For a federal case in which a judge violated a federal evidence rule by interjecting his own observations and personal
knowledge of facts related to a case for which he served as the judicial officer, see U.S. ¢ Berber-Tinoco (9th Cir 2007) 510 F3d
1083, 1091 (construing Fed R Evid 605).

® Lay witnesses must have personal knowledge of the matters to which they testify. Evid C §702.

e Personal knowledge is a foundational requirement for admissibility, and the proponent has the burden of producing

evidence of personal knowledge before the evidence will be admissible. See Evid C §§402, 403(a)(2); chap 4.

® Personal knowledge involves the capacity both to perceive and to remember the facts in question. See Jefferson's

California Evidence Benchbook, chap 27 (4th ed CJA-CEB 2009).

NOTE: As opposed to a memory that is a credibility issue for the jury, the case law does not clearly define when a memory
problem is so bad that the required personal knowledge is absent.

e If a witness is to give an opinion, the witness must be an expert, or the opinion must be one that can be given by a lay

person. Evid C §§800-801.
® Witnesses should be credible. See Evid C §780.

e It may be appropriate to ask prospective witnesses about any prior criminal convictions that could become the basis for an
attack on credibility. See chaps 26-27 on prior convictions used to impeach witnesses.

e It may also be a good idea to ask witnesses about any other character evidence that could be used to impeach them. See

chaps 14-16.

NOTE: Credibility is a jury issue, not a threshold requirement for admissibility (Michael Distrib. Co. v Tobin (1964) 225 CA2d 655,
37 CR 518), but it is important to the success of your case.

e Witnesses must usually be available to testify at trial. Exceptions in civil cases include:

® An adverse party's admissible deposition testimony (CCP §2025.620 (b)), whether videotaped (CCP §2025.340) or read
from a transcript (see CCP §2025.620(e); Evid C §1290(c)).

e A stipulation to the desired testimony. See chap 51.

e Written documents or written or oral statements, admissible as exceptions to the hearsay rule, e.g., business records (Evid

C §81270-1272), admissions (Evid C §§1220-1228.1), and declarations against interest (Evid C §1230).

e Videotaped deposition of treating or consulting physician or of any expert witness. CCP §2025.620(d).



® Former testimony. Evid C §§1290-1292; see chap 28.

e Reliable hearsay introduced through the testimony of an expert. Evid C §801(b). See California Expert Witness Guide,
chap 4 (2d ed Cal CEB 1991).

WARNING: Beware of the limits on an expert's right to relate hearsay. Korvak v Atlas Hotels, Inc. (1992) 2 CA4th 1516, 3 CR2d
833. See chap 24.

® Exceptions in criminal cases that allow the testimony of witnesses to be admitted in their absence include:

e Testimony in the preliminary hearing transcript. See Peaple v King (1969) 269 CA2d 40, 74 CR 679.

e Witness conditionally examined under Pen C §§1335-1345. See, e.g., People v Mays (2009) 174 CA4th 156, 168, 95 CR3d
219.

® Qut-of-state witness examined under Pen C §§1349-1362.

e Written documents or written or oral statements, admissible as exceptions to the hearsay rule, e.g., business records (Evid

C §§1270-1272), admissions (Evid C §§1220-1228), and declarations against interest (Evid C §1230).

e Former testimony. Evid C §§1290-1292.
e Reliable hearsay introduced through an expert's testimony. Evid C §801(b). See Caution above.

PRACTICE TIP: Keep track of witness plans for vacations, business trips, etc. It is essential to consider how you will establish
that the witness is unavailable, if that becomes necessary. Unavailability is a fact to be proved just as any other fact.

For general discussion of using prior testimony in criminal cases, see California Criminal Law Procedure and Practice

§§31.20-31.21 (Cal CEB Annual).
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§2.8 B. Evaluating Documentary or Other Physical Evidence
Many rules affect documentary or other physical evidence that is admissible at trial, including the following:

® The evidence must be "a writing." Evid C §250; see chap 11.

e A writing must be authenticated. Evid C §§1400-1454; see chap 11.

e The content of a writing may be proved by an otherwise admissible original or by otherwise admissible secondary

evidence. Evid C §§1520-1567; Pen C §872.5; see chaps 47-48.

e Counsel may have to show the chain of custody of an item of evidence.

NOTE: An attack on chain of custody aims to show that the evidence was tampered with in some way or that another item of

evidence was substituted for the original. People v Riser (1956) 47 C2d 566, 581, 305 P2d 1, disapproved on other grounds in People
v Morse (1964) 60 C2d 631, 649, 36 CR 201; see chap 39.

e A subpoena duces tecum is required for the production of physical evidence, or to require a witness to bring physical

evidence. CCP §1985. See California Trial Practice: Civil Procedure During Trial, chap 4 (3d ed Cal CEB 1995).

e Demonstrative evidence must be substantially similar to the event being depicted. See chap 39.

® A proper foundation must be established for experiments and other scientific tests. Evid C §§400-405; People v Kelly (1976)
17 C3d 24, 130 CR 144; see chaps 4, 23.

e If the evidence is, or contains, an out-of-court statement offered for the truth of the matter asserted, it must satisfy an

exception to the hearsay rule. Evid C §1200.
WARNING: Many courts require attorneys to submit a list of all exhibits before trial. Check local rules.

For further discussion of documentary and other physical evidence, see chap 39. See also Civ Proc During Trial, chap 13;
Cotchett, California Courtroom Evidence, chaps 26-27 (2008); 2 Witkin, California Evidence, Demondtrative, Experimental, and
Scientific Evidence (4th ed 2000); 2 Witkin, California Evidence, Documentary Evidence (4th ed 2000); Imwinkelried, Wydick, &
Hogan, California Evidentiary Foundations, chap 4 (3d ed 2000); California Personal Injury Proof (Cal CEB 1970).
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IV. PREPARING WITNESSES
§2.9 A. Meet With Each Witness Before Trial

It is important for the lawyer to see and hear each witness before trial begins because the witness's testimony, demeanor, and
appearance will affect the trier of fact. In particular, counsel should take the time to carefully prepare the client to testify
effectively.
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§2.10 B. Common Topics of Discussion
When meeting with a witness, counsel should cover the following topics:

e Review the parts of the trial story to which the witness's testimony is supposed to relate (e.g., "We want you to tell the jury
what you know about who made this broken bolt").

e Remind the witness of the purpose of the testimony (e.g., "There is an argument about who made the bolt, and the jury
needs to hear what you know about that").

e Tell the witness how his or her testimony "fits" with the entire trial story (e.g., "Our client says he was injured when this
bolt broke and some machinery fell on him; the other side says it's not their bolt and it didn't cause the accident").

e Ask the witness to bring any physical evidence that he or she will identify or use on the stand (e.g., business records or
demonstrative evidence) and familiarize the witness with the procedures for using them, your introducing them into
evidence, and his or her testifying about them.

e Refresh the witness's recollection of facts relating to the anticipated testimony, including any contrary facts (in expected
testimony or existing documents) that may be raised in cross-examination.

® Review any anticipated evidentiary problems and what the witness may be expected to do to resolve them (e.g., "They may
object to our introducing this bolt as evidence on the ground that there is no foundation. I will then ask you to describe
how the bolt came into your possession so that the judge and jury will know that you took it from the accident wreckage
and have had it ever since").

® Review any credibility questions that may affect the witness, including behavior on the stand and appropriate attire. If the
witness has special needs (e.g., medical problems, must have a cigarette every hour) those should be resolved before trial.

® Remind the witness of the importance of the oath to tell the truth. The witness should be told that, if the truth is "I don't
know" or "I don't remember," that is the correct answer rather than guessing.

® Let the witness know that opposing counsel sometimes asks witnesses whether they have discussed their testimony with
the attorney calling them. Tell the witnesses that it is all right for witnesses to talk to an attorney before testifying and to
respond truthfully if asked by opposing counsel.

e Tell the witness to listen to the entire question before beginning to answer, and to wait for the judge's ruling if there is an
objection to the question.

NOTE: Whether you instruct witnesses to look at the jury while testifying, or look at the person asking the question, have
witnesses speak loudly and clearly enough to be understood by everyone in the courtroom.

In civil cases in many counties, counsel may be required to disclose witness names before trial. See, ¢.g., Los Angeles Ct R 7.9(h).
However, enforcement of these local rules is unpredictable. Check local rules to learn what the actual practice is, keeping in mind
that asking the trial judge may remind the judge of a requirement otherwise forgotten. Witness lists are subject to a qualified work
product protection (City of Long Beach v Superior Court (1976) 64 CA3d 65, 134 CR 468), but mandated disclosure "shortly before
trial" has been held permissible ([ re Jeanette H. (1990) 225 CA3d 25, 275 CR 9), even in a criminal case applying Proposition
116 (Ln_re Luttlefield (1993) 5 CAth 122, 19 CR2d 248).

You may want to have an investigator or office assistant serve the witness with a subpoena at the time of the attorney-witness
interview to save the expense of separate service. Note in your witness file which documents have been shown to each witness,
particularly expert witnesses. Plan how to handle those matters on direct examination. Prepare the witness on how to respond to
questions about particular documents on cross-examination. See California Expert Witness Guide, chap 8 (2d ed Cal CEB 1991).

PRACTICE TIP: If the witness is your client, you should discuss how the attorney-client privilege may apply to the testimony. If
the witness is not your client, you must confirm that the witness is not represented by an attorney, or that a privilege held by
another person does not bar the witness from speaking with you about any privileged matters. If there is no legal prohibition
against your discussions with a nonclient, you should explain that opposing counsel may ask the nonclient about the preparatory
meeting. You must bear in mind the risk that what you say may be repeated, or misstated, to the trier of fact, and it may be



prudent to have another person present as a witness to the discussion or to arrange for a recording of the meeting to be made.

For further discussion of witness preparation, see California Trial Practice: Civil Procedure During Trial, chap 5 (3d ed Cal CEB

1995).
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§2.11 C. Preparing Expert Witnesses

Many of the matters discussed in §§2.9-2.10 about lay witnesses also apply to expert witnesses. Preparing an expert may involve
additional items, depending on the case and the expert's forensic experience. See Evid C §§801-805. At a minimum, you should
advise the expert about the special evidentiary rules that apply to materials on which the expert's opinion is based. See chaps
23-24.

In preparing an expert witness, counsel should make sure the expert knows:

e It is generally proper for an expert witness to list the publications on which he or she bases an opinion but not to discuss
on direct examination the detailed contents that are hearsay.

® Opposing counsel is entitled during cross-examination to read portions of publications that the expert has read or relied
on, and portions of publications that are established as "reliable authority" by another expert. Opposing counsel may also
ask "Do you agree" questions that may require a "yes" or "no" answer. Depending on the trial judge, the witness may be
allowed to explain immediately or be required to wait for redirect examination.

See generally California Expert Witness Guide, chap 12 (2d ed Cal CEB 1991).
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V. TRIAL NOTEBOOK
§2.12 A. Description

A trial notebook should contain everything a lawyer needs to take to court to try a case. The contents should reflect the personal
style of the individual trial lawyer and the particular requirements of the case. The notebook can take several forms, e.g., a three-
ring binder, a box containing file folders, or computer files.

PRACTICE TIP: Documents relevant to more than one category should be copied and placed in each relevant file.

Most judges are accustomed to attorneys using laptop computers in court, but it is wise to ask the judge for permission first, or to
plug it into a particular outlet, if necessary. You should also seek permission from the judge to set up display monitors and related
equipment, and communicate with the clerk before installing equipment in the courtroom. Some judges want their own monitor
on the bench; others have particular ideas about where equipment should be located and which display techniques will be
permitted. Check first, and remember —even if you know more about the technology, the judge is in charge of the courtroom.
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§2.13 1. Office Files Are Foundation of Trial Notebook

The trial notebook is prepared from documents taken from existing office files, whether those files are paper or computer files. It
is essential that these office files be set up when the case is opened so that they can serve as an organizing tool throughout the
litigation. Simple cases may require only one file at the outset; more complex cases may require several files. Different types of
cases require different file categories. Indexes are necessary in all but simple cases. Some common general file categories include:

® Checklist of actions to take, ¢.g., specific investigation, discovery, witness subpoenas, graphic aids.
e Trial outline.

e Correspondence.

e Pleadings and other papers filed with court.

e Discovery document copies organized according to issue.

WARNING: Put originals, or copies that will be treated as originals, of each complete document in a locked, fireproof file cabinet.
Computer files should be backed up, with the back-up file stored in a separate location for optimum security.

® Individual witness files. These may contain, ¢.g., letters, witness statements, summaries of interviews with witnesses, and
summaries or copies of portions of relevant discovery documents.

e Subpoena returns.

e Exhibit list.

® Copies of legal memorandums filed with court.

e Motions that will be filed with court before or during trial.

e Ideas and summaries of relevant cases and articles on important legal and factual issues.

® Ideas on jury selection, opening statement, closing argument, jury instructions, and general trial tactics.

PRACTICE TIP: The trial notebook is only as good as your case preparation. Well-organized office files help you see the case

clearly, so that you can fill in your own evidentiary gaps while taking advantage of weaknesses in the opponent's case.
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§2.14 2. When to Start Trial Notebook

Although it is never too soon to rough out a trial notebook, the time to actually assemble and complete the notebook depends on
the complexity of the case. In a simple case, the trial notebook may not need to be put together until about a week before trial.
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§2.15

B. How to Prepare Trial Notebook

The trial notebook should be designed for your personal use. It should not be designed to impress a client, an adversary, or

another lawyer in your office (although it may serve to do so).

Think about what you will need or want during trial. The more trial experience you acquire, the more you will know what is

needed. Tasks to do when preparing the trial notebook include:

Complete your trial outline. Unless the parties have stipulated to consecutive or other exhibit numbers during discovery,
give numbers (if you represent the plaintiff) and letters (if you represent the defendant) to the evidence you will offer as
exhibits or use as demonstrative evidence at trial; write the numbers or letters of relevant physical evidence next to each
1ssue. You may have to use new numbers at trial if, e.g., the court numbers all exhibits consecutively. ‘Write the names of
relevant witnesses next to each issue; list any relevant cases or statutes next to each issue.

Make a witness list in order of anticipated appearance. Include a column on the list that allows you to check off whether a
subpoena has issued and has been served.

Prepare a trial brief (if the judge accepts trial briefs) showing your summary of the law and the facts of the case. Many
judges find them helpful in that they alert the court to important issues and to areas that the judge may want to research. A
tactical disadvantage is that trial briefs make your approach clear to the other side, alerting them to possible proof or
evidentiary problems.

Devise a table of exhibits for introducing evidence at trial. Give the exhibit number, a description, the witness who will
introduce it, and leave two columns for use at trial to show whether the evidence is either admitted or offered but not
admitted. Have an extra column for the trial exhibit number if it is different from the number or letter you have assigned it
before trial begins.

Draft any written in limine motions.
Make an outline of the legal arguments for use during oral argument of any possible evidentiary trial issues.

Prepare a separate file for each plaintiff and defense witness. For each witness, list the facts to which you wish them to
testify (either on direct or cross-examination). Check them off as you receive the information from the witness during trial
or before you complete your questioning, to be sure you have covered them. You may wish to use an outline format for
your proposed questions. Include copies of all relevant material to be used to examine or cross-examine each witness.
Place all prior testimony, reports, and other material concerning the witness in the folder in the event you need to impeach
or refresh recollection.

Check your witness subpoenas returns to make sure all necessary witnesses have been personally served and will be
present.

Consider putting some or all witnesses on telephone standby. See CCP §1985.1. You may also ask the court to place your

witnesses on standby at the beginning of the case; you must still notify them.
Prepare any stipulations or requests for judicial notice that will be used instead of other evidence or testimony.

If relevant, prepare a written brief on why prior testimony will be substituted for an unavailable witness. Be sure you have
the witnesses to testify to the missing witness's unavailability.

Include any pretrial orders that may regulate the trial's course.
Prepare sample questions for jury voir dire.

Draft any written questionnaire you plan to submit to the venire. See Juror Questionnaire for Civil Cases (Judicial

Council Form MC-001).

Prepare witness lists to present to the judge for use during voir dire. In civil cases, be sure you also prepare a brief factual
statement of the case for the judge to use during voir dire.



e Write an outline of your opening statement.

e Write an outline of your closing argument(s).

Make sure you have a complete set of jury instructions.
® Prepare sample verdict forms.

PRACTICE TIP: Be sure you have enough copies of jury instructions and sample verdict forms for opposing counsel. See
California Trial Practice: Civil Procedure During Trial, chaps 20, 22 (3d ed Cal CEB 1995).

e List the actions still to be taken.
® Arrange to have all charts and other demonstrative evidence prepared.

® Have your investigator or assistant gather all real evidence (e.g., defective part, written contract) and store them in one
safe place.

e If you will use a computer to display documents or graphics at trial, check the equipment arrangements and consider how
you plan to scroll through your display while you are speaking.

PRACTICE TIP: Be sure to comply with any special rules of the Trial Court Delay Reduction Act and local rules. Remember
that the local rules may have been superseded by as-yet-unpublished procedures, or they may have fallen out of use. It is best to
check with the clerk or judge to make certain you are in compliance with local practices on submitting in limine motions, lodging
jury instructions and verdict forms, and introducing trial exhibits. As a practical matter, this burden is more urgent for the party
who must proceed first, usually the plaintiff.
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§2.16 VI. SOURCES

Burden of proof and production of evidence are discussed in Jefferson's California Evidence Benchbook, chap 47 (4th ed CJA-
CEB 2009).

For further discussion of organizing of trial materials, see California Trial Practice: Civil Procedure During Trial, chap 3 (3d ed

Cal CEB 1995).

Jury selection is discussed in Civ Proc During Trial, chap 8; see also National Jury Project, Jurywork: Systematic Techniques
(2d ed 1983).

Opening statements and closing arguments are discussed in Persuasive Opening Statements & Closing Arguments (Cal CEB

1988).

Jury instruction sources include the Judicial Council's plain English civil jury instructions (JC Cal Civ Jury Inst (CACI)) and
criminal jury instructions (JC Cal Crim Jury Inst (CALCRIM)). See Civ Proc During Trial, chap 20. See also Rucker &
Overland, California Criminal Practice, Motions, Jury Instructions and Sentencing (3d ed 2004).
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§3.1 I. SCOPE OF CHAPTER

This chapter discusses how counsel may meet objections. Counsel may foresee an objection and confront the issue first, by
bringing an in limine or other pretrial motion before the opponent raises the objection. Alternatively, counsel may wait for the
opponent to object, then argue for a favorable ruling. On foundational problems, which are subject to preliminary fact hearings

under Evid C §§402-405, see chap 4.
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§3.2 II. HOW TO COMBAT OBJECTIONS

A proponent of evidence may counter anticipated objections by making an in limine or other motion to admit the evidence. See
§§3.3-3.16. Some judges believe that in limine motions may only seek the exclusion of evidence, perhaps because the Latin phrase
appears to mean "to limit." Actually, the phrase means "at the threshold" but since the authority for such motions is based on the
court's authority to control the proceedings (see, e.g., CCP §128), if the judge thinks in limine motions may only be used to
exclude evidence, then that is the rule in that judge's court. If you are not sure about your judge's viewpoint on this issue, it may
be better to avoid the Latin phrase and make a "motion for threshold determination of anticipated objection to evidence" and cite
CCP §128. If the anticipated objection relates to a foundational matter, then as the proponent you have the burden of establishing
the predicate facts, and your motion should be a motion to determine the existence of foundational facts under Evid C §§402 and
403. If you expect the evidentiary issue to be complex, or to require a factual hearing out of the jury's presence, it is important to
apprise the judge of this. Usually, however, counsel combats objections after the opponent objects at trial. You may counter
objections in one or more of the following ways:

® Submit a previously prepared legal memorandum briefing the admissibility issue.
e Contest objections orally with the appropriate evidence rule permitting admissibility.

PRACTICE TIP: As you prepare your examination outline, anticipate objections and write the Evidence Code section and case
citations supporting admissibility in the margins.

® Propose "conditional admissibility" to the judge —subject to Evid C §§403, 405. See chap 4.

e Make an offer of proof either by summarizing the testimony that this witness (and other witnesses) will provide or by
having the witness testify outside the jury's presence so that the court can "preview" the evidence and determine its

admissibility. See §§3.21-3.26. Be sure to explain the relevance of the evidence.

® Propose alternative theories of admissibility. For example, if the evidence is not admissible in its entirety, part of it may be
admissible, or the entire piece of evidence may be admissible for a limited purpose under Evid C §355. See chap 7.

e Ask to be allowed to pursue further questioning. If the relevance of a line of questioning will become apparent in a few
minutes, ask the court to permit you to proceed. Be careful, however, not to make promises you cannot keep.

® Request an opportunity to brief the issue, although a brief or memorandum of law should already have been prepared if
the issue is novel or otherwise requires such attention. If the objection comes as a surprise and is of sufficient complexity
to warrant it, request the opportunity to brief the issue overnight. Consider, however, the impact of any delay on the jury.

e If all else fails, move on. If your opponent's objection is well taken, it is best to proceed without skipping a beat so you do
not accentuate the matter before the jury.

PRACTICE TIP: Keep written evidence memorandums short and to the point. Do not argue with opposing counsel; address your
points to the judge.

For further discussion, see generally California Trial Objections (Cal CEB Annual).
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I1I. IN LIMINE EVIDENTIARY MOTIONS
§3.3 A. Description

An in limine motion is a request made before trial to admit or exclude evidence before the evidence is offered. It is most commonly
used to exclude evidence that might be prejudicial if offered or discussed in front of the jury. See, e.g., Piscitelli v Salesian Soc'y
(2008) 166 CA4th 1, 5, 82 CR3d 139 (in limine motion seeking ruling that priest's prior conviction for child molestation would be
unduly prejudicial). The motion is made outside the jury's presence. See Evid C §402(b); California Trial Objections §§2.2-2.7
(Cal CEB Annual).

PRACTICE TIP: The motion in limine is not expressly authorized by statute, but is within the trial court's inherent power to
entertain and grant. Peat, Marwick, Mitchell ¢5 Co. v Superior Court (1988) 200 CA3d 272, 288, 245 CR 873. Trial judges enjoy broad
authority over the admission and exclusion of evidence, and most courts require written in limine motions. See, ¢.g., San Francisco

Ct R6.1; Los Angeles Ct R 8.92.
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§3.4 1. Elements of Motion In Limine
For an in limine motion to be effective, counsel's moving papers should:

® Describe briefly the evidence sought to be admitted or excluded. For more discussion of this aspect of the motion, see

"Offers of Proof" in §§3.21-3.26.

® Argue factually why the evidence should be admitted or excluded and why the court needs to rule before the evidence is
offered.

e Explain legally why the evidence is properly admitted or excluded.
e Cite appropriate legal authority.

PRACTICE TIP: Be sure that the motion and court's ruling (and the grounds of the ruling) are made on the record, or put on the
record, to preserve the objection for appeal.

See California Trial Practice: Civil Procedure During Trial, chap 7 (3d ed Cal CEB 1995).
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§3.5 2. Purpose

Counsel's objective in making a motion in limine is to obtain an evidentiary ruling in advance. It avoids the necessity of trying to
"unring the bell" once a jury knows that such evidence exists. Blanks v Seyfarth Shaw LLP (2009) 171 CA4th 336, 375, 89 CR3d
710; Condon-Jobhnson ¢3 Assoc. v Sacramento Mun. Util. Dist. (2007) 149 CA4th 1384, 1392, 57 CR3d 849. See §3.11.

PRACTICE TIP: Motions in limine should be used only to manage a case by deciding difficult evidentiary issues before trial;

counsel should use care to avoid using them to achieve other goals that are based on specific statutory motions. See §3.10.
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B. Procedures

§3.6 1. Who Makes Motion

The motion is usually made by the party seeking to exclude evidence, but may also be made by the party seeking to introduce it.
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§3.7 2. Form of Motion

Local rules require in limine motions to be written and may prescribe the format and contents. See, e.g., San Francisco Ct R 6.1;
Los Angeles Ct R 8.92. No specific form is required by statute.

If made orally, the court reporter should be present. An in limine motion is usually made before trial begins and therefore outside
the jury's presence. For sample forms of oral motions in limine, see §§3.15-3.16. See also California Trial Objections §§2.2, 2.12
(Cal CEB Annual).

PRACTICE TIP: Judges usually pay more attention to written in limine motions than to oral motions (when local rules do not
bar them) or to oral offers of proof. Written motions are particularly effective when legal issues are subtle or complex. But they
are best used when your legal theories are solid. If your legal arguments are weak, an oral offer of evidence during trial may be

preferable so that opposing counsel does not have time to fully expose your argument's weaknesses. On offers of proof, see

§83.21-3.26.

When the admissibility of the evidence depends on how certain witnesses may testify, and the court, even after an offer of
proof, expresses concern that the testimony has yet to be heard, the moving party should seek to present the proposed witness's
testimony on voir dire outside the jury's presence. The moving party should also make clear any anticipated prejudice that might

result from the court's failure to rule on the motion in limine. See People v Bolden (2002) 29 CAth 515, 542, 127 CR2d 802.
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§3.8 3. Timing of Motion

In limine motions are usually heard before trial either at a chambers conference or motion hearing. Motions to exclude or admit
evidence may also, of course, be made during trial and have been referred to as in limine motions (see Mardirossian e5 Avssoc. v Ervoff
(2007) 1563 CA4th 257, 268, 62 CR3d 665), though "in limine" means "at the threshold." Most counties require in limine motions
to be submitted before trial in civil cases. See, ¢.g., San Francisco Ct R 6.1; Los Angeles Ct R 7.9(h), 8.92; Alameda Ct R 3.35(e).
Whatever the motion may be called, it is a good idea to alert the judge as soon as possible if you expect to raise a complex
evidentiary issue.

Local rules are often unclear about whether the proponent of the evidence must raise the issue of admissibility and can appear to
apply only to the party who gpposes the evidence. This can put the proponent of evidence in a bind: Counsel might not want to
alert an opponent to a particular witness or piece of evidence, but neither does counsel want the trial judge to exclude the
evidence based on the failure to timely bring the issue to the court's attention with a motion before trial. A key consideration is
how much time is required to address the evidentiary issue and whether counsel should expect a dispute. To solve the dilemma,
ask the trial judge or the clerk what the court's practice is concerning in limine or pretrial motions.

PRACTICE TIP: Some judges are reluctant to rule in a vacuum; they will instruct counsel not to refer to the evidence during voir
dire or opening statement and will defer a ruling until testimony is heard.
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§3.9 C. Possible Rulings

The court may rule to exclude or to admit the evidence or may defer ruling until later in trial. The court may also rule
conditionally, either admitting the evidence subject to connecting it up later or excluding it subject to reconsideration after
foundational facts have been established.
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§3.10 D. Misuse of Motion In Limine
It is a misuse of a motion in limine to attempt to compel a witness or a party to conform trial testimony to a preconceived factual

scenario based on testimony given during pretrial discovery. See Kelly v New W. Fed. Sav. (1996) 49 CA4th 659, 56 CR2d 803. Nor
should matters of day-to-day trial logistics and professional courtesy be the subject of motions in limine. See Kelly v New W. Feo.

Sav., supra.

Motions in limine may be used to dispose of a cause of action or a case, but courts have expressed skepticism about this tactic. It
may be more appropriate to use a motion for summary judgment or for judgment on the pleadings, or another statutory motion
that provides specific procedural protections to the nonmoving party. See Amtower v Photon Dynamics, Inc. (2008) 158 CA4th 1582,
1593, 71 CR3d 361 (procedural irregularity found harmless). If a cause of action or a case is dismissed through a motion in
limine, counsel should anticipate that appellate courts will review the ruling and construe all evidentiary conflicts and inferences

in favor of the losing party and against the disfavored judgment. 158 CA4th at 1594.
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E. Effect of Motion
§3.11 1. Excluding Evidence

If the court excludes evidence, it may neither be introduced nor be referred to at trial (including opening statement). Opposing
counsel should object to any attempt to introduce evidence excluded in limine. Counsel's violation of an exclusion order may
result in a mistrial (see Evid C §353) or contempt citation. See Charbonneau v Superior Court (1974) 42 CA3d 505, 116 CR 153. If a
mistrial occurs, or the initial judgment is reversed on appeal, the judge at the subsequent retrial may redetermine the question of
admissibility and rule differently than the judge at the prior trial. See People v Riva (2003) 112 CA4th 981, 5 CR3d 649 (mistrial);
People v Mattson (1990) 50 C3d 826, 849, 268 CR 802 (retrial after reversal on appeal).

PRACTICE TIP: If an in limine motion is granted, consider asking the judge to sign a written order setting forth the ruling and to
instruct opposing counsel to notify all witnesses of the ruling. Note that judges may change rulings made in limine, depending on

how the evidence comes out at trial.
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2. Preserving Issue for Appeal
§3.12 a. If Trial Court Excludes the Evidence

To preserve the issue for appeal, the record must include counsel's in limine motion with an offer of proof (see §3.24) and the
legal arguments set forth, and the court's ruling with its grounds stated.

When the court's decision on a motion to exclude evidence will determine counsel's offer of other evidence (e.g., a motion to
exclude reference to a prior felony conviction), it is important to provide the court with specific information, including the name
of the proposed witness, the purpose and content of the anticipated testimony, and any relevant documents or other things. If the
offer is not sufficiently specific, a denial of a motion to exclude impeachment or rebuttal evidence may not be reviewable, because
the appellate court lacks an adequate record to determine whether the trial court erred. People v Foss (2007) 155 CA4th 113, 126,
65 CR3d 790. See People v Rodrigues (1994) 8 CAth 1060, 36 CR2d 235. Compare Rodrigues with People v Eid (1994) 31 CA4th 114,
36 CR2d 835. It is also essential that the trial court's ruling be final, not tentative. See Pegple v Burnett (2003) 110 CA4th 868, 2
CR3d 120.

On potential adverse evidentiary consequences if a cause of action or a case is dismissed by means of a motion in limine, see

§3.10.
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§3.12A b. If Trial Court Admits the Evidence

If a motion to exclude evidence is denied, counsel opposing its admissibility should obtain a court-approved stipulation with
opposing counsel or a ruling from the court on the record that no further objection is needed to preserve the objection. Otherwise,
an objection at trial may be required. See Evid C §353(a); People v Brown (2003) 31 CAth 518, 546, 3 CR3d 145; People v Jennings
(1988) 46 C3d 963, 975 n3, 251 CR 278. This rule is called the "reiteration rule." On the reiteration rule generally, and
circumstances in which reiterating an objection may be excused, see People v Morris (1991) 53 C3d 152, 189, 279 CR 720,
disapproved on other grounds in People v Stansbury (1995) 9 CAth 824, 830 nl, 38 CR2d 394; Bodton v Penny Lane Ctro., Inc. (2009)
170 CAA4th 936, 950, 88 CR3d 707.

No further objection is needed when a trial judge commits misconduct in admitting the evidence and a further objection raising
that misconduct would be fruitless and a curative jury instruction ineffective. See Haluck v Ricob Electronics, Inc. (2007) 151 CA4th
994, 1007, 60 CR3d 542 (judge committed misconduct and violated judicial standards by viewing ex parte, before admissibility
ruling, defense's proffered videotape with only defense counsel present).
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§3.13 F. Alternatives to In Limine Motions

In limine motions are still the exception, not the rule. #ost of the court's decisions on the admissibility of evidence are made at the

time evidence is offered and objected to during trial. See Haluck v Ricoh Electronics, Inc. (2007) 151 CA4th 994, 60 CR3d 542.
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§3.14

G. Table: Should In Limine Motion Be Made?

Advantages of In Limine Motion

Advantages of Introducing Evidence
Without In Limine Hearing

Aids trial planning: you can plan
testimony relying on admissibility of
evidence in question or can
compensate when evidence has been
ruled inadmissible.

Permits briefing; gives judge time to
consider issue.

May give you more insight into your
opponent's case.

Makes for smoother presentation at
trial.

Educates judge about your case.

May create better written record for
appeal.

PRACTICE TIP: Opposing counsel's failure to object usually waives any error on appeal. See Evid C §353(a); People v Sheldon
(1989) 48 C3d 935, 951, 2568 CR 242. There is no waiver, however, if dramatic changes were made in the law after trial that

Introducing the evidence during trial
may not trigger an objection.

An in limine motion reveals some of
your trial strategy.

A written motion allows opposing
counsel time to research counter
arguments.

It may be advantageous for jury to
witness your efforts to admit evidence
in the face of obstructionist efforts by
opposing counsel.

If the facts favor your position more
than the law does, you may want to
force the judge to make a quick
decision without the opportunity for
research.

If you simply present or oppose the
evidence during trial, you may catch
opposing counsel unprepared and
with less opportunity to make a good
record.

counsel could not have anticipated. LPeople v Turner (1990) 50 C3d 668, 704, 268 CR 706.
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H. Sample Motions In Limine
§3.15 1. Oral Motion to Exclude Evidence
[ Pretrial in-chambers conference]
Court: Are there any evidentiary matters counsel wish to take up at this time?

Opponent: Yes. As Your Honor knows, my client has reached a settlement agreement with some similarly situated plaintiffs in
another case. I move in limine to exclude all reference to that settlement or to any discussions or admissions made during its
negotiation, under Evidence Code §§1152 and 1154, on the ground that such evidence is irrelevant to this action and would be

highly prejudicial to my client.
Proponent: May I be heard on this point, Your Honor?
Court: Yes.

Proponent: I have no intention of introducing evidence concerning the fact or amount of that settlement. However, during the
settlement discussions, defense counsel produced documents for the other plaintiffs' counsel. These were preexisting documents
not subject to Section 1152, and I will seek to have them admitted at trial.

Court: I will permit you to offer the documents, subject to proper authentication and a showing of relevance. But I want no
reference to the fact that they were produced during a settlement discussion and I want no reference at all to the settlement
during this trial.

Opponent: May it be stipulated that I object to the admissibility of the documents, without having to reassert my objection or
explain my reasons before the jury?

Proponent: So stipulated.
Court: Agreed.

PRACTICE TIP: Ensure that motions in limine are made on the record or that the results of the motion and any stipulation that
the objection need not be reasserted during trial is put on the record.

For sample written motion in limine, see California Trial Practice: Civil Procedure During Trial §7.49 (3d ed Cal CEB 1995).

© The Regents of the University of California



Source: Evidence/Effective Introduction of Evidence in California/3 How to Combat Objections: In Limine Evidentiary
Motions; Bench Conferences; Offers of Proof/§3.16 2. Oral Motion to Admit Evidence

§3.16 2. Oral Motion to Admit Evidence
[Pretrial in-chambers conference]
Court: Are there any other evidentiary matters?

Proponent: Yes, Your Honor. I intend to offer evidence at trial of other occasions when Gizmo Company machines caused grave
injuries similar to those experienced by my client. I expect counsel for Gizmo to object; however, such evidence is admissible to
show knowledge on the part of Gizmo and I seek the court's ruling to that effect.

Opponent: This is the first I've heard of this, Your Honor. I ask that counsel explain more fully what he has in mind, and T ask
the court for the opportunity to brief the issue.

Court: Counsel, just what is your theory?

Proponent: The evidence in this case will show that my clients, Mr. and Mrs. Victim, were gravely injured when the blades of a
Gizmo machine flew off and struck them. At trial, I intend to offer evidence of other injuries caused by Gizmo machines,
including injuries to Mrs. Nice, who wrote to the Gizmo Company to complain of the problem of loose Gizmo blades just three
weeks before my clients purchased their Gizmo machine.

Court: I don't want to try Mrs. Nice's case in this court. However, I'll permit you to admit evidence of the letter, to prove
knowledge, unless defense counsel can come up with some authority before trial to prohibit this. And I mean before trial, because I
assume you'll want to use this in your opening statement.

Proponent: Yes, | intend to do that, Your Honor.
Opponent: I'll get a brief to you within the week, Your Honor.
PRACTICE TIP: If caught by surprise, it is a good idea to ask the court for time to brief the issue in writing.

For sample written motion in limine, see California Trial Practice: Civil Procedure During Trial §7.49 (3d ed Cal CEB 1995).
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IV. BENCH CONFERENCES
§3.17 A. Description

Counsel who wishes to object or to argue an objection but does not want the jury to hear may ask the judge's permission to
approach the bench and make any objection there. The court reporter should be asked to take down what is said during the bench
conference or, at a minimum, the court's ruling should be put on the record at the conclusion of the bench conference.

PRACTICE TIP: If the location of the jury box permits jurors to hear what is said at the bench, counsel should ask before trial
that all bench conferences be held outside the courtroom, e.g., In the judge's chambers.

© The Regents of the University of California



Source: Evidence/Effective Introduction of Evidence in California/3 How to Combat Objections: In Limine Evidentiary
Motions; Bench Conferences; Offers of Proof/§3.18 B. When Bench Conferences Appropriate

§3.18 B. When Bench Conferences Appropriate
Examples of situations in which bench conferences would be appropriate include:

e The proponent asks a question and the opponent objects. The proponent needs to explain factua“y why the evidence is

admissible. See §3.20.

e The opponent sees that an objectionable question is coming and objects before it is asked. Counsel may ask permission to
approach the bench to explain the objection. See, e.g., Los Angeles Ct R 8.46.

e The proponent knows that his or her next question may be objectionable and that a curative instruction will not suffice.
An in limine motion would also be appropriate.

PRACTICE TIP: If a lengthy discussion is anticipated, counsel should request an in-chambers conference.
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§3.19 C. Disadvantages of Bench Conferences

Many judges discourage bench conferences in their courts. Ascertain each judge's preference before trial. Local court rules may
also regulate them. See, ¢.g., Los Angeles Ct R 8.41. In addition, juries do not like bench conferences. They find such breaks in the
trial annoying and boring, and they resent information being withheld from them.

NOTE: The Standards of Judicial Administration specifically recommend that the trial judge, in meeting the responsibility to
manage the trial proceedings without needless interruptions, "[p]ermit sidebar conferences only when necessary, and keep them as

short as possible." Cal Rules of Ct, Standards of J Admin 2.20(b)(8).
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§3.20 D. Sample Approach to Bench by Proponent

Proponent: Mrs. Mother, who told you that your son had been injured?
Opponent: Objection; calls for hearsay.

Proponent: May we approach the bench, Your Honor?

Court: Yes.

[ Counsel and reporter approach bench]

Proponent: Your Honor, the witness learned of her son's injury when Mr. Driver ran to her shouting, "I ran over your kid." The
statement is properly introduced as a party admission under Evidence Code §1220.

Opponent: There has been no proof that the person who said "I ran over your kid" was in fact my client. Someone else may have
made that statement. Until it is proved that those words came from my client's mouth, the evidence is hearsay and should not be
admitted.

Proponent: My next witness, Your Honor, is Mrs. Witness, who saw Mr. Driver leave the automobile and run toward Mrs.
Mother shouting.

Court: I'll admit the testimony, subject to your connecting it up under Evidence Code §403(b).

PRACTICE TIP: Because the anticipated testimony is potentially so prejudicial, the court should rule on its admissibility
beforehand.
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V. OFFERS OF PROOF
§3.21 A. Description

An offer of proof is the proponent's offer to show the court, by counsel's written or oral paraphrasing or by a witness's testimony,

what the evidence being tendered would be. It should be made on the record outside the jury's presence. See, ¢.g., Los Angeles Ct
R 8.42. See also Evid C §354.

Offers of proof must be specific, setting out the actual evidence to be produced, not merely facts or issues to be addressed or
argued, so that the trial court has an opportunity to change or clarify its ruling. People v Schmies (1996) 44 CA4th 38, 53, 51 CR2d
185. The offer must inform the trial court of the substance, purpose, and relevance of excluded evidence. Evid C §354(a); Peaple v
Valdez (2004) 32 CAth 73, 108, 8 CR3d 271; Gordon v Nissan Motor Co. (2009) 170 CA4th 1103, 1113, 88 CR3d 778. Absent a
stipulation, the court may not consider an offer of proof as a substitute for evidence. Eipinoza v Calva (2008) 169 CA4th 1393,
1398, 87 CR3d 492.

If the court erroneously excludes evidence, the error is waived unless the proponent can show that the substance, purpose and
relevance of the evidence was made known to the court by an offer of proof or other means. Evid C §354; People v Foss (2007) 155
CAA4th 113, 126, 65 CR3d 790; Austin B. v Evcondido Union Sch. Dist. (2007) 149 CA4th 860, 885, 57 CR3d 454.
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§3.22 B. Timing

An offer of proof may be made after an objection has been raised, to encourage the judge to admit the evidence. It may also be
made after the judge has ruled that the evidence is inadmissible, to try to persuade the judge to reconsider and to make a record
for appeal.
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§3.23 C. Table: Elements of Offer of Proof (Evid C §354)

e A showing that the evidence is available:

Sufficient Showing Inoufficient Showing
Mrs. Jones is waiting in the hall and ~ We want to put on some evidence
is prepared to testify that... that...

e A specific summary of the substance of the evidence:

Sufficient Showing Inosufficient Showing

Mrs. Jones would testify that she Mrs. Jones would testify about
saw Mr. Smith at the scene of the what she saw.

crime.

e A specific showing of the purpose of the evidence:

Sufficient Showing Inosufficient Showing
Mrs. Jones's eyewitness testimony Mrs. Jones's testimony would
would conclusively establish the show that my client is innocent.

presence of another person at the

scene.

e A specific showing of the relevance of the evidence:

Sufficient Showing Inosufficient Showing
Mr. Smith's presence at the scene Mrs. Jones's testimony hurts the
near the time of the robbery is a prosecution's case.

relevant fact that the jury should
consider in determining whether or
not my client was in fact the man
who took Mr. Victim's wallet.

PRACTICE TIP: If the evidence is a document, mark it for identification.
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§3.24 D. Reasons to Make Offer of Proof
The legal reasons for making an offer of proof are:
® To persuade the judge before a ruling is made to admit the evidence.
® To persuade the judge after a ruling is made to reconsider the ruling.
® To create a record for appeal that the judge was specifically aware of the nature of the evidence being excluded.

NOTE: To preserve the right to appeal the exclusion of evidence, you must show that the trial judge was aware of the substance,

purpose, and relevance of the evidence. Evid C §354; People v Foss (2007) 155 CA4th 113, 126, 65 CR3d 790; Heiner v Kmart Corp.

(2000) 84 CA4th 335, 100 CR2d 854. A proper offer of proof is the most certain way to do that.

Making an offer of proof may also provide tactical benefits. For example, the testimony will be emphasized because it is the first
thing the jury will hear on returning to the courtroom after recessing for the offer of proof. In addition, witnesses who testify
before the judge in the offer of proof have a chance to "practice" their testimony.

WARNING: A witness's testifying first during an offer of proof gives your opponent a "sneak preview" that may assist in
formulating effective cross-examination.
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§3.256 E. When Offer of Proof Is Not Required

An offer of proof is not required in the following situations:

e The question itself, or other matters the court has heard, apprise the court of the substance, purpose, and relevance of the

evidence. Evid C §354(a); People v Foss (2007) 155 CA4th 113, 126, 65 CR3d 790.

® The court has already ruled on the same evidence in another context; thus, further offers of proof are futile. Evid C

§354(b).

® The evidence emerges as a result of questions asked during cross- or recross-examination. Evid C §354(c); Fous, 155
CAA4th at 127.
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§3.26 F. Sample Offer of Proof

Proponent: Dr. Smith, do you practice medicine in Alaska?

Opponent: Objection, Your Honor. What possible relevance could this have?

Proponent: I submit, Your Honor, that if I could pursue this line of questioning the relevance would become apparent.
Court: I don't see what Alaska has to do with this. I'll sustain the objection.

Proponent: May I make an offer of proof?

Court: Yes. Approach the bench.

[At sidebar]

Proponent: Plaintiff claims that my client was negligent because he lacked sufficient training and expertise to perform the surgery.
I intend to elicit Dr. Smith's testimony that for 6 years he worked at the military hospital in Anchorage, where he performed
surgery of this sort on numerous occasions with great success. This testimony will rebut plaintiff's claims of incompetence and
inexperience. | further intend to have Dr. Jones testify as my next witness to compare the standards of care applicable to
physicians in Alaska and California to establish that my client's performance in Alaska is relevant to his performance here.

Court: On the basis of that offer of proof, I will admit the evidence.

PRACTICE TIP: Even if not required, an offer of proof is often useful in educating the judge to make a favorable ruling for your

client.
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VI. SOURCES
§3.27 A. Evidence Code

Evid C §353. A verdict or finding shall not be set aside, nor shall the judgment or decision based thereon be reversed, by reason of

the erroneous admission of evidence unless:

(a) There appears of record an objection to or a motion to exclude or to strike the evidence that was timely made and so stated as
to make clear the specific ground of the objection or motion; and

(b) The court which passes upon the effect of the error or errors is of the opinion that the admitted evidence should have been
excluded on the ground stated and that the error or errors complained of resulted in a miscarriage of justice.

Evid C §354. A verdict or finding shall not be set aside, nor shall the judgment or decision based thereon be reversed, by reason of
the erroneous exclusion of evidence unless the court which passes upon the effect of the error or errors is of the opinion that the
error or errors complained of resulted in a miscarriage of justice and it appears of record that:

(a) The substance, purpose and relevance of the excluded evidence was made known to the court by the question asked, an offer
of proof, or by any other means;

(b) The rulings of the court made compliance with subdivision (a) futile; or

(c) The evidence was sought by questions asked during cross-examination or recross-examination.

Evidence Code §§402-405 are discussed and reproduced in chap 4.
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§3.28 B. Other

For further discussion of in limine motions, see California Trial Objections, chap 2 (Cal CEB Annual); California Trial Practice:

Civil Procedure During Trial, chap 7 (3d ed Cal CEB 1995); Jefferson's California Evidence Benchbook, chap 20 (4th ed CJA-
CEB 2009).

For further discussion of offers of proof, see Trial Objections, chap 3; Civ Proc During Trial §§15.50-15.60; Jefferson's Evidence
Benchbook, chap 20.
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§4.1 I. SCOPE OF CHAPTER

This chapter focuses on preliminary hearings in which the court determines foundational facts necessary to the admissibility of
evidence. Evidence Code §402 sets out the general procedures for the court's rulings on these foundational matters. Evidence
Code §§403 and 405 apply these procedures to specific types of preliminary facts. Evid C §404 hearings determine whether the

privilege against self-incrimination applies.
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II. GENERAL PROCEDURES
§4.2 A. When Preliminary Fact Finding Is Necessary (Evid C §402)

Not all objections can be determined by the court on the face of the posed question or proffered answer. The resolution of some
objections depends on the establishment of preliminary facts, which usually requires the taking of evidence outside the jury's
presence.

The court must determine the existence or nonexistence of a disputed preliminary fact. Evid C §§310(a), 402(a). Hearings under
Evid C §§402-405 are the procedural mechanisms for resolving objections about these preliminary facts, which must be settled
before the evidence can be admitted. The trial court has discretion, except in criminal cases on issues related to the admissibility
of a confession or defendant's admission, whether to hold a hearing,. Evid C §402(b). See People v Gonzales (1944) 24 C2d 870,
151 P2d 251; People v Garcia (2005) 134 CA4th 521, 36 CR3d 181 (trial court's failure to conduct Evid C §402 hearing to establish
facts bearing on reliability of hearsay statement was not error). See also U.S. ¢ Alatorre (9th Cir 2000) 222 F3d 1098.

The most important difference between §403 and §405 hearings is:

e Under Evid C §403(b)-(c), the court has the discretion to admit the evidence conditionally, leaving the jury to decide

whether the preliminary fact exists; the court instructs the jury to disregard the evidence if it does not.
e Under Evid C §405, the court alone decides the issue.

To prevail in a preliminary fact hearing, the proponent must distinguish between the situations governed by Evid C §§403 and
405. See §§4.9, 4.14. Under §403, the court must admit the proffered evidence merely on the introduction of enough evidence to
sustain a finding of the preliminary fact, and the jury hears both the preliminary fact and the proffered evidence. Under §405, the
court must be persuaded of the existence of the preliminary fact on which admissibility depends, and the jury never hears of this

fact. See Comment to Evid C §402(a). For further discussion, see §84.12, 4.19.

PRACTICE TIP: Evidence Code §401 uses the term "proffered evidence" to mean that which the proponent of the evidence
wishes admitted. Evidence Code §400 uses the term "preliminary fact" to refer to the foundational matters that must be proved in
order for the proffered evidence to be admitted over objection.
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§4.3 B. When In Limine Motion Should Be Made

As the proponent of the evidence, counsel may simply introduce the proffered evidence rather than first ask for an in limine ruling
on the preliminary facts that support the evidence. The opponent may not realize that an objection is possible, and if there is no
objection, no preliminary fact hearing is necessary. By failing to object, the opponent waives the error as a basis for a new trial or

an appeal (Evid C §353(a)), except under highly unusual circumstances. See California Trial Objections §4.8 (Cal CEB Annual).

Counsel may wish, however, to raise the issue before trial to avoid unnecessary objections or disruptive hearings out of the jury's
presence during the course of trial, or to assist trial planning. As discussed in chapter 3, it may be prudent to avoid the Latin term
and call the motion a "motion for threshold determination of foundational facts" under Evid C §8402 and 403. An in limine
hearing is also desirable when a mistrial is possible if jurors hear evidence later ruled inadmissible. The drawbacks to motions in
limine are that the process allows more time for opponents to respond and may give them notice of a defect of which they were
unaware. If the judge rules the evidence inadmissible before trial, counsel will not be able to mention it in jury selection or
opening statement. The court may hold an attorney in contempt for bringing in evidence that was ruled inadmissible. See CCP
§1209(a)(5). Unless the evidence becomes admissible, e.g., for impeachment, counsel will be completely foreclosed from bringing
the information before the jury. For further discussion on in limine motions, see chap 3.

PRACTICE TIP: If the opponent merely states "lack of foundation" when you ask a question, alert the court that this is an
inadequate objection. Parlier Fruit Co. v Fireman's Fund Ins. Co. (1957) 151 CA2d 6, 15, 311 P2d 62.
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§4.4 C. Whether Hearing Should Be In or Out of Jury's Presence

When opposing counsel objects to proffered evidence and requests a preliminary hearing during trial, it is almost always
preferable for the proponent to have the hearing held in the jury's presence. Whether or not the proponent is successful, jurors
will then have heard the evidence. The proffered evidence, once heard, is subject only to a motion to strike. It would be to the
proponent's disadvantage to have the hearing before the jury, however, if the evidence is so prejudicial that a mistrial might be
declared if the judge rules the evidence inadmissible. It is to the advantage of the opponent to have the hearing held outside the
jury's presence, because the issue will be ruled on without the jury hearing the proffered evidence. If the opponent is successful,
the jury will never hear it.

The court has the discretion in civil cases to handle these foundational matters either in or out of the jury's presence. Evid C
§402(b). Counsel should be prepared to argue this point based on the potential for prejudice. When counsel requests or when
significant issues are involved, the hearing usually takes place out of the jury's presence, particularly Evid C §405 issues. In
criminal cases, some issues must be heard out of the jury's presence when requested. See §§4.17, 4.20.

PRACTICE TIP: When an objection is sustained, and the opponent forgets to move to strike any questions or testimony that
occurred before the objection, that testimony remains in evidence.
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§4.5 D. Judge Has Broad Discretion

Judges do not have to give reasons for admitting or for excluding evidence; nor do they have to state the burden of proof that

they applied in doing so. See Comment to Evid C §402(c).
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§4.6 E. No Objection Required at Deposition

Objections to the competency of the deponent and to the relevance, materiality, or admissibility at tria